
 

 

 

December 13, 2022 

  

Amy DeBisschop 

Division of Regulations, Legislation, and Interpretation  

Wage and Hour Division, U.S. Department of Labor  

200 Constitution Ave. NW, Room S–3502, 

Washington, D.C. 20210 

 

RE: Comments on Employee or Independent Contractor Classification under the 

Fair Labor Standards Act, RIN 1235–AA43 

 

Dear Ms. DeBisschop: 

 

I am an attorney with the Freedom Foundation and a former attorney-advisor 

at the District of Columbia Public Employee Relations Board. I was a senior policy 

advisor in Department of Labor’s Wage and Hour Division in 2019. The Freedom 

Foundation is a 501(c)(3) nonprofit organization founded in 1991 and based in 

Olympia, Washington, with offices in Texas, Oregon, California, Ohio, and 

Pennsylvania and staff around the country. The Freedom Foundation works to 

promote individual liberty, free enterprise, and limited, accountable government 

through public policy advocacy, public interest litigation, and public education. On 

behalf of the Freedom Foundation, I submit to the Department of Labor 

(Department) the following comments regarding its proposed rule on Employee or 

Independent Contractor Classification under the Fair Labor Standards Act, 87 Fed. 

Reg. 62,218 (proposed Oct. 13, 2022) (to be codified at 29 C.F.R. parts 780, 788, 

and 795). 

 

The Department proposes to withdraw the current rule it adopted on this 

subject in January 2021 and replace it with a new rule after scarcely any experience 

with the implementation of the current rule. Its premises for yet another round of 

rulemaking are dubious and speculative. The wording of its premises betrays their 

conjecture: 

 

The Department also believes that departing from the longstanding test 

applied by the courts may result in greater confusion among employers in 

applying the new analysis, which could in some situations place workers at 

greater risk of misclassification as independent contractors due to the new 
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analysis being applied improperly, and thus may negatively affect both the 

workers and competing businesses that correctly classify their employees…. 

The 2021 IC Rule’s elevation of certain factors and its preclusion of 

consideration of relevant facts under several factors may result in 

misapplication of the economic reality test and may have conveyed to 

employers that it might be easier than it used to be to classify certain workers 

as independent contractors rather than FLSA-covered employees. Elevating 

certain factors and precluding consideration of relevant facts may increase 

the risk of misclassification of employees as independent contractors. The 

2021 IC Rule did not address the potential risks to workers of such 

misclassification.  

87 Fed. Reg. at 62,219; 62,225 (emphasis added). 

 

Here the Department is speculating about two things. First, it speculates that 

there might be even more confusion about the independent contractor test under the 

current rule than there was before that rule was adopted. The Department previously 

received comments in support of the current rule to the effect that the multifactor 

balancing test was confusing and needed clarification. Independent Contractor 

Status under the Fair Labor Standards Act, 86 Fed. Reg. 1168, 1172 (Jan. 7, 2021) 

(to be codified at 29 CFR parts 780, 788 and 795). The Department imagines that 

creating order within the factors for determining the status of independent contractor 

will cause more confusion than the diffuse and manipulable “totality-of-the- 

circumstances test” it now proposes. The Department cites no evidence that courts 

and parties have been more confused since the current rule was adopted and can 

hardly argue that a totality-of-the-circumstances test will clear everything up. 

 

Second, the Department speculates that the current rule may cause more 

employees to be misclassified as independent contractors, adding that “the 

misclassification of employees as independent contractors remains one of the most 

serious problems facing workers, businesses, and the broader economy.” 87 Fed. 

Reg. at 62,225. Certainly labor unions will ardently support that claim, but they have 

an incentive to do so because they cannot represent independent contractors. 29 

U.S.C. § 152(3). The Department cites no evidence or studies showing that 

misclassifying employees as independent contractors is one the most serious 

problems facing businesses, workers, and the economy or that the current rule 

exacerbates the problem. Rather, it admits that it does not have data on the number 

of misclassified workers and cannot estimate the extent to which the proposed rule 

might reduce their number. 87 Fed. Reg. at 62,260. Indeed, one cannot say that a 

worker classified as an independent contractor has been misclassified under the Fair 
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Labor Standards Act unless there has been an adjudication. Until then, all that can 

be safely said is that the worker has been classified as an independent contractor. 

 

 Ostensibly on the basis of the foregoing conjectures, the Department proposes 

to rescind the current rule and adopt a new one. The rescission is to operate 

independently from the adoption as the Department intends for the two to be 

severable. If the new rule were to be enjoined or invalidated, the current rule would 

not remain in place in its stead. Rather, in that situation the Department says it would 

rely on circuit case law and provide subregulatory guidance to stakeholders through 

existing and new documents. Id. at 62,233. The Department’s promise that in the 

absence of a regulation it would provide subregulatory guidance has a hollow ring. 

This administration has withdrawn more Wage and Hour opinion letters than it has 

issued: in the past two years it has withdrawn five and issued none. The rescission 

of the current rule and the adoption of the proposed rule should not be severable. 

 The current rule is a more moderate response to the chaos of the multifactor 

“economic reality” test than Judge Easterbrook’s enticing suggestion that “[w]e 

should abandon these unfocused ‘factors’ and start again.” Sec’y of Lab. v. Lauritzen, 

835 F.2d 1529, 1543 (7th Cir. 1987) (Easterbrook, J., concurring). The current rule 

sets forth the factors for determining whether the relationship between an individual 

and a potential employer is one of economic dependence and therefore whether the 

individual is properly classified as an employee and not an independent contractor. 

The Department took the position that the factor of investment overlaps with the 

factor of opportunity for profit and loss. 86 Fed. Reg. at 1174-75, 1185-89. 

Accordingly, it combined them into one factor in 29 C.F.R. § 795.105(d)(1)(ii). The 

Department made that factor and the nature and degree of the control of the work 

core factors. The regulation states that those two core factors “are the most probative 

as to whether or not an individual is an economically dependent ‘employee,’ 29 

U.S.C. 203(e)(1), and each therefore typically carries greater weight in the analysis 

than any other factor.” 29 C.F.R. § 795.105(c). Three other factors, which the rule 

says are less probative, are set forth in section 795.105(d)(2).    

The Department now asserts that the current rule’s “elevation of the control 

and opportunity for profit or loss factors is in tension with . . . the position, expressed 

by the Supreme Court and in appellate cases from across the circuits, that no single 

factor is determinative in the analysis of whether a worker is an employee or an 

independent contractor and does not better determine who is in fact economically 

dependent on their employer for work as opposed to being in business for themself.” 
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87 Fed. Reg. at 62,228. This assertion is misleading. First of all, the appellate courts 

did not use the barbarism “themself,” a misjoinder of the plural “them” with the 

singular “self.” More importantly, the courts have not said that all the factors are 

equally relevant to economic reality. The Sixth Circuit Court of Appeals 

acknowledged that “we are cognizant of the fact that few of these factors necessarily 

makes economic sense, and all of the factors are far too easy to manipulate and mold 

during application to suit a preconceived result.” Imars v. Contractors Mfg. Servs., 

Inc., No. 97–3543, 165 F.3d 27, 1998 WL 598778, at *5 (6th Cir. Aug. 24, 1998). 

Agreeing with Imars, a district court said,  

Indeed, it requires only a very cursory view of the economic realities factors 

to recognize that they permit of numerous exceptions and may be dubious 

indicators. For example, with respect to the permanence of the working 

relationship, while it is plausible to presume that employment relationships 

are more likely to span greater periods of time than independent contracting 

ones, which tend to be job specific, it is obvious that a prototypical 

employment relationship may be terminated almost as soon as it’s begun. 

The second factor-the degree of skill involved-is similarly porous; this factor 

presupposes that a higher degree of skill suggests independent contractor 

status, but examples to the contrary are myriad.  

Wilson v. Guardian Angel Nursing, Inc., No. 3:07-0069, 2008 WL 2944661, at *11 

(U.S. Dist. M.D. Tenn. July 31, 2008). 

 Courts have also treated the core factors as more probative. The factors of 

control and investment/opportunity for profit or loss (whether counted as three or 

two) were the only factors discussed and were sufficient for a finding that workers 

were employees, not independent contractors, in Doty v. Elias, 733 F.2d 720, 723 

(10th Cir. 1984), and Wirtz v. Peel, 276 F. Supp. 8, 11 (E.D. Tex. 1964). The same 

is true of an opinion letter cited by the Department, which stated that “we considered 

the key factors to be: (1) the control maintained by the jobber; (2) the amount of 

investment by the agents, and (3) the agents’ opportunities for profit or loss.” WHD 

Op. Letter FLSA-314 at 1 (Dec. 21, 1982). Thus, contrary to the impression the 

preamble to the proposed rule wishes to create, there is precedent for the current 

rule’s welcome effort to provide this badly needed structure to the analysis.  

In section 795.105(d)(2)(iii), the current rule defines one of the remaining 

factors to be whether a worker’s work “is part of an integrated unit of production” 

of the employer’s business. In adopting this rule, the Department explained “that 
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circuit courts—and even the Department itself—have deviated from the Supreme 

Court’s guidance and, in doing so, have introduced an ‘integral part’ factor that can 

be misleading.” 86 Fed. Reg. at 1194. In proposed section 795.110(b)(5), the 

Department would reintroduce that misleading factor, phrasing it as the “[e]xtent to 

which the work performed is an integral part of the employer’s business.” 

The authority relied upon by the Department for this factor is United States v. 

Silk, 331 U.S. 704 (1947), and to a lesser extent Rutherford Food Corp. v. McComb, 

331 U.S. 722 (1947). Neither supports the Department’s revision of it.  

At issue in Rutherford was the employment status of workers who cut meat 

from the bones of carcasses in a slaughterhouse. The Court noted that the Circuit 

Court of Appeals, in holding that the workers were employees, said,  

“The operations at the slaughterhouse constitute an integrated economic unit 

devoted primarily to the production of boneless beef. Practically all of the 

work entering into the unit is done at one place and under one roof. * * * The 

boners work alongside admitted employees of the plant operator at their 

tasks. The task of each is performed in its natural order as a contribution to 

the accomplishment of a common objective.”  

331 U.S. at 726 (quoting Walling v. Rutherford Food Corp., 156 F.2d 513, 516 (10th 

Cir. 1946)).   Then in the passage from which the factor in question is derived, the 

Court stated: “We agree with the Circuit Court of Appeals, quoted above, in its 

characterization of their work as a part of the integrated unit of production under 

such circumstances that the workers performing the task were employees of the 

establishment.” 331 U.S. at 729.    

 Neither the Supreme Court nor the Circuit Court of Appeals said anything 

about whether boning was an integral part of a slaughterhouse. “Integral” and 

“integrated” could be described as near homonyms. They are etymologically related 

words that sound similar but have different meanings. “Integral,” in the sense 

described by the Department in proposed section 795.110(b)(5) (“critical, necessary, 

or central to the employer’s principal business”), means “necessary to make a whole 

complete; essential, fundamental;” whereas “integrated” in the sense used by the 

Supreme Court in Rutherford means “with various parts linked or coordinated.” 

Oxford Dictionary of English 908 (3d ed. 2010). The Supreme Court meant only the 

latter, as it made clear when it said, “The slaughterhouse operations, of which the 

boning is a part, are carried on in a series of interdependent steps,” 331 U.S. at 725, 
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and again when it said that “the workers did a specialty job on the production line.” 

Id. at 730.   

Realizing that “the specific phrasing of Rutherford” is adverse to its position, 

the Department rests its case upon Silk. 87 Fed. Reg. at 62,254. But there it cannot 

find support to bear the weight of its argument. In Silk the issue was whether certain 

unloaders and truckers of coal were employees, making their employer subject to 

Social Security taxes. The Court listed five factors that are important for a decision 

on the employment relationship. Then the Court said, “No one is controlling nor is 

the list complete. These unloaders and truckers and their assistants are from one 

standpoint an integral part of the businesses of retailing coal or transporting freight.” 

Id. at 716. Though both were an integral part of the business, the Court held that the 

truckers were independent contractors but the unloaders were not—for reasons that 

did not include that either group was integral to the business. Id. at 716-19. Thus, 

Silk did not include integrality in its list of factors, nor did it apply it as a factor of 

decision. There is no justification for the Department’s confusion of integral with 

integrated.  

Since integrality became a factor by mistake, it is unsurprising that, unlike the 

other factors, it is not a characteristic of independent contracting. “Put simply, there 

is no reason why work being integral is more likely to result in an employment 

relationship, than the lack of one.” Sanchez v. Simply Right, Inc., No. 15-CV-00974-

RM-MEH, 2017 WL 2222601, at *14 (U.S. Dist. D. Colo. May 22, 2017). The 

Department concedes, as it should, that an independent contractor can do work that 

is integral to a business, just as an employee can do work that is peripheral. The 

Department’s weak defense is that “a worker who performs work that is integral to 

an employer’s business is more likely to be employed by the business, whereas a 

worker who performs work that is more peripheral to the employer’s business is 

more likely to be independent from the employer.” 87 Fed. Reg. at 62,253. If this 

mere correlation were ever true, it is no longer true in the gig economy in which 

applications are designed so that the integral functions of their enterprises are 

entirely performed by independent contractors.  

Courts have recognized the crucial distinction between integral and integrated 

reflected in the Supreme Court’s jurisprudence and the irrelevance of the “[e]xtent 

to which the work performed is an integral part of the employer’s business.” Layton 

v. DHL Express (USA), Inc., 686 F.3d 1172, 1180 (11th Cir. 2012) (“Here, Drivers 

certainly performed a crucial task for DHL. Yet we are hesitant to say that their role 
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was ‘analogous to employees working at a particular position on a larger production 

line.’”) (quoting Antenor v. D & S Farms, 88 F.3d 925, 937 (11th Cir.1996)); Valle 

v. AA & K Restoration Grp. LLC, No. 1:19-CV-20873-KMM, 2020 WL 10055325, 

at *5 (U.S. Dist. S.D. Fla. Sept. 29, 2020), aff’d sub nom. Valle v. Ceres Env’t Servs., 

Inc., No. 21-12020, 2022 WL 1667015 (11th Cir. May 25, 2022) (“Plaintiffs argue 

that the work that they performed is integral to ERG because it is the very service 

that ERG contracts to provide. However, the consideration under this factor is not 

whether the workers provided an essential service to the putative joint employer, but 

whether the workers operated as part of an integrated unit to achieve the putative 

joint employer’s objectives. See Layton, 686 F.3d at 1180 (noting that the fact the 

workers performed the very service that the putative employer provides to its 

customers does not have any bearing on whether there is a joint employer 

relationship).”); Green v. Premier Telecomm. Servs., No. 1:16-CV-0332-LMM, 

2017 WL 4863239, at *14 (U.S. Dist. Ct. N.D. Ga. Aug. 15, 2017) (“While certainly 

Plaintiff performing his job was integral to Premier’s bottom-line, unlike in 

Rutherford, Plaintiff did not perform one step in an integrated system.”); Diaz v. U.S. 

Century Bank, No. 12-21224-CIV, 2013 WL 2046548, at *10 (U.S. Dist. S.D. Fla. 

May 14, 2013) (“Though security services are without doubt a crucial aspect of a 

bank’s business, Plaintiffs as security officers did not perform a specialty job integral 

to Century Bank’s business in the sense of an employee ‘working at a particular 

position on a larger production line.’”) (quoting Layton, 686 F.3d at 1180).  

The Department should heed these cases. In the event that it proceeds with the 

proposed rule, it should abandon the effort to reintroduce an error it but recently 

corrected. 

 

Cordially yours, 

 

David S. McFadden 

Public Employer Labor Relations Specialist 

Freedom Foundation 

dmcfadden@freedomfoundation.com 
 

 

 

 

 

 


