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in areas where herbicides were used, 
but whose exposure could not actually 
be documented due to inadequate 
records concerning the movement of 
ground troops. 

Because it is known that herbicides 
were used extensively on the ground in 
the Republic of Vietnam, and because 
there are inadequate records of ground- 
based troop movements, it is reasonable 
to presume that any veteran who served 
within the land borders of Vietnam was 
potentially exposed to herbicides, 
unless affirmative evidence establishes 
otherwise. There is no similar reason to 
presume that veterans who served solely 
in the waters offshore incurred a 
significant risk of herbicide exposure. 

It is conceivable that some veterans of 
offshore service incurred exposure 
under some circumstances due, for 
example, to airborne drift, groundwater 
runoff, and the proximity of individual 
boats to the Vietnam coast. For purposes 
of the presumption of exposure, 
however, there is no apparent basis for 
concluding that any such risk was 
similar in kind or degree to the risk 
attending service within the land 
borders of the Republic of Vietnam. 
More significantly, because ‘‘offshore 
service’’ encompasses a wide range of 
service remote from land and thus from 
areas of actual herbicide use, there is no 
reason to believe that any risk of 
herbicide exposure would be similarly 
pervasive among veterans of offshore 
service as among veterans of service 
within the land borders of Vietnam. 

In Haas the Veterans Court noted that 
‘‘there are many ways to interpret the 
boundaries of a sovereign nation such as 
the former Republic of Vietnam’’ and 
stated that, based on established 
definitions of sovereign territory, the 
statutory phrase ‘‘in the Republic of 
Vietnam’’ could conceivably be 
construed to encompass waters 
extending to a distance of either 12 or 
200 miles from the coast. Haas, 20 Vet. 
App. at 263–64. It is apparent that any 
risk of airborne or water-borne exposure 
due to herbicide spraying on land areas 
would be negligible for most of such 
distances, and we believe it is highly 
unlikely that Congress intended to 
adopt one of those measures rather than 
limiting the presumption to persons 
who served on land where herbicides 
were actually in use. Finally, we note 
that, to the extent there may be a risk 
of exposure through airborne drift or 
water runoff, that risk would exist 
across land borders Vietnam shares with 
other nations as well as to drift over 
open seas, yet Congress clearly did not 
intend the presumption to extend 
beyond the land borders of the Republic 
of Vietnam in those instances. 

It is also relevant to note that VA’s 
interpretation results in a logical and 
easily manageable presumption of 
exposure, whereas the alternate 
interpretation suggested in Haas would 
entail precisely the type of difficult 
policy and case-by-case determinations 
that presumptions are generally 
designed to avoid. As the Veterans 
Court noted in Haas, the category of 
‘‘offshore service’’ may encompass 
persons who served hundreds of miles 
from Vietnam’s coast. We believe it is 
implausible that Congress intended to 
encompass all offshore service, 
irrespective of whether there is any 
likelihood that such service involved 
the potential for exposure resulting from 
application of herbicides in the 
Republic of Vietnam. However, if 
Congress intended to presume herbicide 
exposure for veterans who served in 
offshore waters, but only to the extent 
there was some risk of herbicide 
exposure through airborne drift or 
water-borne runoff, it would be 
exceedingly difficult and highly 
speculative to define the class of 
persons to whom the presumption 
applies, in the absence of clear evidence 
defining the point at which the risk of 
exposure by such means ceases to exist. 
The legislative and regulatory history 
does not allude to any basis for making 
such determinations, which would be 
essential to application of the 
presumption under the interpretation 
set forth in Haas. The fact that it would 
be exceedingly difficult, if not 
impossible, to define the parameters of 
the presumption in any logical and 
meaningful way strongly suggests that 
Congress did not intend to encompass 
offshore service for purposes of the 
presumption of herbicide exposure. 

We have found no indication that 
Congress intended a presumption 
covering offshore service. Rather, in 
providing a presumption of herbicide 
exposure based on service ‘‘in the 
Republic of Vietnam,’’ we believe 
Congress reasonably intended to 
distinguish between areas where 
herbicides were actually applied and 
other areas, such as offshore areas, 
where herbicides were not used. That 
interpretation is reasonable because it 
comports with VA’s long-standing 
interpretation of its own regulations, 
which Congress intended to codify in 38 
U.S.C. 1116; because it comports with 
known facts regarding the use of 
herbicides in Vietnam; because it results 
in a rule that can easily be administered; 
and because the alternate interpretation 
suggested in Haas would be exceedingly 
difficult, if not impossible, to define and 

apply in a meaningful, non-arbitrary 
manner. 

The CAVC’s observation that there 
may be similarity between certain 
persons who served offshore and certain 
persons who served on land does not 
provide a basis for a different 
interpretation. ‘‘The ‘task of classifying 
persons for * * * benefits * * * 
inevitably requires that some persons 
who have an almost equally strong 
claim to favored treatment be placed on 
different sides of the line.’’’ United 
States R.R. Retirement Bd. v. Fritz, 449 
U.S. 166, 179 (1980) (quoting Mathews 
v. Diaz, 426 U.S. 67, 83–84 (1976)). The 
same concern would exist for any rule 
interpreting the parameters of the 
presumption of exposure, whether it is 
limited to service on land or to service 
within some specified distance from 
land. For the reasons explained above, 
we believe it is far more reasonable to 
interpret the presumption as limited to 
service on land than to service at some 
arbitrary distance from land. 

We also note that a veteran who does 
not meet the requirements of 
§ 3.307(a)(6)(iii) for application of the 
presumption of service connection 
based on service in Vietnam may 
establish direct service connection 
under § 3.307(a)(6) and § 3.309(e) based 
on herbicide exposure if the veteran can 
establish that he or she was actually 
exposed to herbicides in service. 
Section 3.307(a)(6)(iii) only defines 
when the presumption of exposure to 
herbicide agents will apply. 
Additionally, as part of its duty to assist, 
VA will assist a claimant in obtaining 
any relevant evidence related to a claim 
for exposure to herbicide agents. 

For consistency and to avoid possible 
similar ambiguities in the interpretation 
of the term, we propose to amend 38 
CFR 3.814(c)(1) to clarify the meaning of 
‘‘service in the Republic of Vietnam’’ in 
that regulation. Section 3.814 provides 
benefits for spina bifida to children of 
veterans who served in Vietnam, based 
on those veterans’ presumed exposure 
to herbicide agents. Because currently 
the definition parallels the definition of 
service in Vietnam in § 3.307(a)(6)(iii), 
we propose to amend the definition to 
parallel the clarifications of that 
definition established by this 
rulemaking. 

Additionally, 38 CFR 3.815 provides 
benefits for covered birth defects to 
children of women Vietnam veterans, 
based on those veterans’ service in 
Vietnam. Section 3.815 was added to 
VA’s adjudication regulations largely 
based on a study of women Vietnam 
veterans and women non-Vietnam 
veterans. See 67 FR 200 (Jan. 2, 2002) 
(discussing Pregnancy Outcomes 
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the muscles of the heart and does not 
encompass such conditions as 
hypertension. Therefore, VA makes no 
change based on these comments. 

Two of these commenters would also 
have VA allow excluded conditions to 
be rated as secondarily caused by IHD. 

VA Response: The presumptive 
conditions addressed in this rulemaking 
only concern establishment of a primary 
service-connected condition. This 
rulemaking does not affect a claimant’s 
ability to establish secondary conditions 
proximately caused by a service- 
connected condition, including those 
conditions for which service connection 
is established presumptively. Section 
3.310, title 38, Code of Federal 
Regulations, states that any disability 
which is proximately due to or the 
result of a service-connected disease or 
injury shall be service connected. This 
principle has not changed and there is 
no need to reiterate it in this rule. 
Therefore, VA makes no change based 
on these comments. 

(3) Perceived Uncertainty Concerning 
the Definition of IHD 

One commenter queried ‘‘what is 
ischemic heart disease’’? 

VA Response: VA’s definition of IHD 
in the proposed rule is based upon the 
accepted medical premise that, as stated 
in the preamble, IHD is ‘‘an inadequate 
supply of blood and oxygen to a portion 
of the myocardium; it typically occurs 
when there is an imbalance between 
myocardial oxygen supply and 
demand.’’ 75 FR 14393; See Harrison’s 
Principles of Internal Medicine 
(Harrison’s Online, Chapter 237, 
Ischemic Heart Disease, 2008). As 
previously stated, VA interprets IHD, for 
purposes of service connection, to 
encompass any atherosclerotic heart 
disease resulting in clinically significant 
ischemia or requiring coronary 
revascularization. In the notice of 
proposed rulemaking, we explained that 
the term ‘‘ischemic heart disease’’ does 
not encompass hypertension or 
peripheral manifestations of 
arteriosclerotic heart disease, such as 
peripheral vascular disease or stroke. To 
ensure that lay readers are aware of the 
distinction between these diseases, we 
are adding a Note 3 following 38 CFR 
3.309(e) to include the information 
stated in the notice of proposed 
rulemaking. 

(4) Inclusion of Angina as a 
Compensable Disability 

One commenter asked whether the 
rule will include Prinzmetal’s Angina, 
and Stable and Unstable Angina in the 
list of compensable disabilities. 

VA Response: Prinzmetal’s Angina, 
and Stable and Unstable Angina are 
explicitly included as forms of IHD in 
the list of illnesses that may be 
presumptively service connected due to 
exposure to certain herbicides. 75 FR 
14393. 

D. Comments Concerning the Scope of 
Applicability of the Presumptions 

(1) Expanding the Presumption of 
Herbicide Exposure Beyond Service in 
the Republic of Vietnam 

Approximately ten commenters 
advocated expanding coverage 
geographically, to include veterans who 
did not deploy within the land borders 
of the Republic of Vietnam, but may 
have been exposed to tactical herbicides 
in the course of their military service. 
For example, one commenter, the 
Vietnam Veterans of America (VVA), 
cited Update 2008 in support of its 
recommendation that VA adopt a 
presumption that veterans who served 
in the South China Sea during the 
Vietnam era were exposed to herbicides. 
Another commenter encouraged 
amending 38 CFR 3.307(a)(6)(iii), to 
include ‘‘Blue Water Navy Veterans’’ as 
qualifying for the presumptions listed in 
38 CFR 3.309(e). 

VA Response: These comments are 
beyond the scope of this rulemaking. 
We proposed to revise 38 CFR 3.309(e) 
to implement the requirements of 38 
U.S.C. 1116(b) and (c) directing the 
Secretary of Veterans Affairs to 
determine whether there is a positive 
association between exposure to the 
herbicides used in Vietnam and the 
occurrence of specific diseases. The 
issue of which diseases are associated 
with herbicide exposure is distinct from 
the issue of which individuals are 
presumed to have been exposed to 
herbicides in service. The latter issue is 
governed by a separate regulation in 38 
CFR 3.307(a)(6)(iii), which we did not 
propose to revise in this rulemaking. 
Accordingly, we make no change based 
on these comments. 

With respect to the issues raised by 
these comments, we note that, in a 
separate rulemaking (RIN 2900–AN27, 
Herbicide Exposure and Veterans With 
Covered Service in Korea), VA has 
proposed to provide a presumption of 
exposure to tactical herbicides for 
veterans who served with specific 
military units stationed at or near the 
Korean DMZ during the April 1968— 
July 1969 time frame. 74 FR 36640. We 
note further that, at VA’s request, the 
NAS is undertaking a comprehensive 
study of the potential herbicide 
exposure among veterans who served in 
the offshore waters around Vietnam and 

VA will carefully evaluate the findings 
of the NAS resulting from that study. 
Finally, we wish to make clear that the 
presumptions of service connection 
provided by this rule will apply to any 
veteran who was exposed during service 
to the herbicides used in Vietnam, even 
if exposure occurred outside of 
Vietnam. A veteran who is not 
presumed to have been exposed to 
herbicides, but who is shown by 
evidence to have been exposed, is 
eligible for the presumption of service 
connection for the diseases listed in 
§ 3.309(e), including the three diseases 
added by this rule. 

(2) Expanding the Presumptions To 
Include Other Herbicides 

Other commenters, including 
USMVP, seek to persuade VA to 
presume service connection for veterans 
exposed to trichloroethylene (TCE) (a 
substance found in organic solvents) 
and malathion (an insecticide). USMVP 
concedes that TCE and malathion are 
differently formulated chemical 
compounds used for pest control and 
equipment maintenance, respectively. 
Nevertheless, USMVP contends that 
VA’s mandate is sufficiently broad to 
allow the Secretary to presume diseases 
to be service connected upon exposure 
to TCE and Malathion. 

VA Response: These comments are 
beyond the scope of this rulemaking. 
We proposed to revise 38 CFR 3.309(e) 
to implement the requirements of 38 
U.S.C. 1116(b) and (c) directing the 
Secretary of Veterans Affairs to 
determine whether there is a positive 
association between exposure to the 
herbicides used in Vietnam and the 
occurrence of specific diseases. The 
comments concerning the health effects 
of other types of exposures are distinct 
from the scope and purpose of the 
proposed rule. 

USMVP notes that section 6 of the 
Agent Orange Act of 1991 directed VA 
to compile data that is likely to be 
scientifically useful in determining the 
association, if any, between disabilities 
and exposure to toxic substances 
including, but not limited to, dioxin. 
This rulemaking, however, is based on 
the distinct provisions in section 2 of 
the Agent Orange Act, codified in 
pertinent part at 38 U.S.C. 1116, 
requiring VA to determine whether 
diseases are associated with an 
‘‘herbicide agent,’’ which is defined to 
refer to ‘‘a chemical in an herbicide used 
in support of the United States and 
allied military operations in the 
Republic of Vietnam during the period 
beginning on January 9, 1962, and 
ending on May 7, 1975.’’ 38 U.S.C. 
1116(a)(3). Accordingly, VA’s regulation 
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DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3

RIN 2900–AK63

Disease Associated With Exposure to
Certain Herbicide Agents: Type 2
Diabetes
AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its
adjudication regulations concerning
presumptive service connection for
certain diseases for which there is no
record during service. This amendment
is necessary to implement a decision of
the Secretary of Veterans Affairs under
the authority granted by 38 U.S.C. 1116
that there is a positive association
between exposure to herbicides used in
the Republic of Vietnam during the
Vietnam era and the subsequent
development of Type 2 diabetes. The
intended effect of this amendment is to
establish presumptive service
connection for that condition based on
herbicide exposure.
DATES: Effective Date: July 9, 2001.
FOR FURTHER INFORMATION CONTACT: Bill
Russo, Regulations Staff, Compensation
and Pension Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW,
Washington, DC 20420, telephone (202)
273–7211.
SUPPLEMENTARY INFORMATION: VA
published a proposal to amend 38 CFR
3.309(e) to establish presumptive
service connection for Type 2 diabetes
based on exposure to herbicides in the
Federal Register of January 11, 2001 (66
FR 2376–80). Interested persons were
invited to submit written comments
concerning the proposal on or before
March 12, 2001. We received 14
comments: one from the New York State
Council of the Vietnam Veterans of
America, one from the Wisconsin State
Council of the Vietnam Veterans of
America, and 12 from concerned
individuals.

I. Comments on the Proposed Rule

Comments Supporting the Proposed
Regulation

Three commenters stated that they
supported the proposed regulation. One
e-mail comment signed by 86
individuals also stated that they
supported the proposed regulation. One
commenter stated that he supported the
proposed regulation and asked for swift
implementation of the regulation.

Minimum 10% Rating

One commenter urged that all
Vietnam veterans with Type 2 diabetes
be awarded a minimum 10% disability
rating.

This rule implements 38 U.S.C.
1116(c), which requires VA to establish
a presumption of service connection
when a positive association is found
between exposure to certain herbicide
agents and the subsequent development
of a disease. The statute does not require
VA to presume that such diseases result
in any particular degree of disability.
Further, under 38 CFR 3.307(a)(6)(ii),
any disease must be manifest to a degree
of disability of 10 percent or more
before it may be presumed service
connected based on herbicide exposure.
In establishing presumptions of service
connection for specific diseases based
on herbicide exposure or other
circumstances of service, Congress has
consistently required that the disease be
manifest to a degree of disability of 10
percent or more before the presumption
applies. (See 38 U.S.C. 1116(a)(2)). We
are aware of no justification for treating
type 2 diabetes differently than other
presumptive conditions in this regard.
We therefore make no change based on
this comment. We note that VA’s rating
schedule in 38 CFR 4.119, Diagnostic
Code 7913, provides that a 10-percent
rating will be assigned for diabetes
which is ‘‘[m]anageable by restricted
diet only.’’

Herbicide Exposure Outside Republic of
Vietnam

One commenter urged that VA amend
the proposed regulation to include
veterans who did not serve in the
Republic of Vietnam, but were exposed
to herbicides during their military
service.

Section 1116(a)(3) of title 38 of the
United States Code establishes a
presumption of exposure to certain
herbicides for any veteran who served
in the Republic of Vietnam between
January 9, 1962 and May 7, 1975, and
has one of the diseases on the list of
diseases subject to presumptive service
connection. However, if a veteran who
did not serve in the Republic of
Vietnam, but was exposed to an
herbicide agent defined in 38 CFR
3.307(a)(6) during active military
service, has a disease on the list of
diseases subject to presumptive service
connection, VA will presume that the
disease is due to the exposure to
herbicides. (See 38 CFR 3.309(e)). We
therefore believe that there is no need to
revise the regulation based on this
comment.

Another commenter urged VA to use
this rulemaking to define service in the
Republic of Vietnam to include service
in Vietnam’s inland waterways or its
territorial waters. The commenter
asserted that U.S. military personnel
were exposed to herbicides while
serving in those locations.

Title 38 U.S.C. 1116 requires that a
veteran have served ‘‘in the Republic of
Vietnam’’ to be eligible for the
presumption of exposure to herbicides.
We believe that it is commonly
recognized that this term includes the
inland waterways.

With respect to offshore service, 38
CFR 3.307(a)(6)(iii) provides that
‘‘Service in the Republic of Vietnam ‘‘
includes service in offshore waters or
other locations only if the conditions of
service involved duty or visitation
within the Republic of Vietnam. In
interpreting similar language in 38
U.S.C. 101(29)(A), VA’s General Counsel
has concluded that service in a deep-
water vessel in waters offshore the
Republic of Vietnam does not constitute
service ‘‘in the Republic of Vietnam.’’
(See VAOPGCPREC 27–97). VA’s
regulatory definition of ‘‘Service in the
Republic of Vietnam’’ predates the
enactment of section 1116(a)(3) (see
former 38 CFR 3.311a(a)(1) (1990)), and
we find no basis to conclude that
Congress intended to broaden that
definition. The commenter cited no
authority for concluding that
individuals who served in the waters
offshore of the Republic of Vietnam
were subject to the same risk of
herbicide exposure as those who served
within the geographic boundaries of the
Republic of Vietnam, or for concluding
that offshore service is within the
meaning of the statutory phrase
‘‘Service in the Republic of Vietnam.’’
We therefore make no change based on
this comment.

Type 1 Diabetes
We received two comments urging VA

to broaden the scope of this regulation
to include Type 1 diabetes (also known
as juvenile diabetes).

One commenter noted that VA’s
rating schedule (38 CFR 4.119, DC 7913)
refers only to ‘‘diabetes mellitus’’ and
does not distinguish between Type 1
and Type 2. He also noted that DC 7913
refers to ketoacidosis, and asserted that
this condition only occurs with Type 1
diabetes.

VA’s Schedule for Rating Disabilities
(38 CFR part 4) is used to assess the
level of disability caused by a disease or
injury. It is not used to determine
whether disabilities are service
connected, nor is it considered when
the Secretary determines whether there
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Part IV, Subpart ii, Chapter 2, Section C 

10. Service Connection for Disabilities Resulting From 
Exposure to Herbicides or Based on Service in the Republic 
of Vietnam (RVN), Continued 

o. Verifying Herbicide Exposure on a Factual Basis in Locations Other Than in RVN or Korean 
DMZ (C011tiUll1ed) 

Step Action 
5 Did Compensation Service's review confrrm that herbicides were 

used as alleged? 

• Ifyes, determine whether service connection is otherwise in 
order. 

• If no, go to Step 6. 
6 Has the Veteran provided sufficient information to permit a search 

by the JSRRC? 

• Ifyes, send a request to the JSRRC for verification of exposure 
to herbicides. 

• Ifno 
- refer the case to the JSRRC coordinator to make a formal 

finding that sufficient information required to verify herbicide 
exposure does not exist. (Note: For a sample of a formal 
finding, see Part IV. Sub:gart ii, l.D.16.c.), 

- decide the claim based on the evidence of record. 

Continued on next page 
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