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I write in support of the amendments to Fed. R. Civ. P. 702 proposed by the Advisory 

Committee on Civil Rules.  These amendments, while not changing the substance of Rule 702’s 

standards for admission of expert testimony – helpfulness, factual basis, reliability – are intended 

to reinforce these aspects of the Rule.  These changes:  (1) underscore that the proponent of the 

expert to meet its burden of proof, and (2) that expert opinions must not only apply methods that 

are “reliable,” in the abstract, but must reliably apply those methods in the context of the facts of 

each case in which they are offered. 

Under the current rule, the Advisory Committee has concluded, too many judges are 

failing to exercise their gatekeeping function, and instead have been kicking the can, particularly 

on reliability, down the road to the jury.  That, the rules will now state, is error: 

But many courts have held that the critical questions of the sufficiency of an 
expert’s basis, and the application of the expert’s methodology, are questions of 
weight and not admissibility.  These rulings are an incorrect application of 
Rules 702 and 104(a). . . .  [E]mphasizing the preponderance standard in Rule 702 
specifically was made necessary by the courts that have failed to correctly apply it 
when applying the reliability requirements of that Rule. . . .  [Rule 702] does not 
mean, as certain courts have held, that arguments about the sufficiency of an 
expert’s basis always go to weight and not admissibility. 

Proposed Committee Note (emphasis added). 



- 2 - 

 

This change is, if anything, overdue.  Failure to enforce the gatekeeping requirements of 

Rule 702, added to the Rule 702 in 2000, is rampant throughout the federal judiciary, but this 

comment focuses on the Third Circuit, where most of my practice is located.  This problem 

exists is largely because courts erroneously continue to rely upon pre-2000 precedent that 

applied earlier, less rigorous standards, derived in common-law fashion from Daubert v. Merrell 

Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), which the 2000 amendments were intended to 

supersede. 

In particular, courts in the Third Circuit largely ignore the burden of proof under Rule 

702, continuing to rely on the 1997 decision, Kannankeril v. Terminix International, Inc., 128 

F.3d 802 (3d Cir. 1997), which applied to the pre-2000 version of Rule 702 a general statement 

that: 

The Rules of Evidence embody a strong and undeniable preference for admitting 
any evidence which has the potential for assisting the trier of fact.  Rule 702, 
which governs the admissibility of expert testimony, has a liberal policy of 
admissibility. 

Id. at 806 (relying mostly on Holbrook v. Lykes Brothers Steamship Co., 80 F.3d 777, 780 (3d 

Cir. 1996)). 

Despite the existing language of Rule 702, this reliance on superseded precedent has 

resulted in misguided holdings like this:  “As a general rule, the factual basis of an expert 

opinion goes to the credibility of the testimony, not the admissibility, and it is up to the opposing 

party to examine the factual basis for the opinion in cross-examination.”  Sikkelee v. Precision 

Airmotive Corp., 522 F. Supp.3d 120, 137 n.26 (M.D. Pa. 2021).  Identical statements, just in the 

last couple of years, include:   United States v. Kraynak, 2021 WL 4262465, at *3 (M.D. Pa. 



- 3 - 

 

Sept. 20, 2021); United States v. Evers, 2021 WL 3710735, at *11 (M.D. Pa. Aug. 20, 2021) 

(stating that “[t]his general rule has been cited in many cases in this Court”); Rullo v. University 

of Pittsburgh, 2021 WL 640063, at *5 (W.D. Pa. Feb. 18, 2021); Avco Corp. v. Turn & Bank 

Holdings, LLC, 2020 WL 3412659, at *14 (M.D. Pa. June 22, 2020); United States v. Crowder, 

2020 WL 820162, at *7 (M.D. Pa. Feb. 19, 2020).1  By treating basis and reliability as jury 

questions, rather than prerequisites to reliability under Rule 702, courts in the Third Circuit have 

been admitting admittedly “weak” expert testimony, simply because they find it “not wholly 

incredible.”  Avco, 2020 WL 3412659, at *14. 

These cases disregarded the burden of proof under Rule 702 by rotely quoting Eighth 

Circuit cases for a proposition originating in pre-Daubert 1988 case.  See Loudermill v. Dow 

Chem. Co., 863 F.2d 566, 570 (8th Cir. 1988).  Whatever was true in 1988 is error now, after 

both Daubert and the 2000 amendment to Rule 702.  But that has not stopped district courts in 

the Third Circuit from unquestioningly consigning “factual basis” to the realm of “credibility” 

determinations.  The current amendments to Rule 702 are needed to enforce the 2000 overhaul of 

Rule 702, which, in turn, “respon[ded]” to the recognition in Daubert and subsequent cases that 

federal district judges have “the responsibility of acting as gatekeepers to exclude unreliable 

expert testimony.” 

                                                 

1 See also:  In re Mushroom Direct Purchaser Antitrust Litigation, 2015 WL 5767415, at 
*6 (E.D. Pa. July 29, 2015); U.S. Fire Insurance Co. v. Kelman Bottles LLC, 2014 WL 3890355, 
at *2 (W.D. Pa. Aug. 8, 2014); Sterling v. Redevelopment Authority, 836 F. Supp.2d 251, 272 
(E.D. Pa. 2011); Guy Chemical Co. v. Romaco, Inc., 2009 WL 10690008, at *3 (W.D. Pa. Oct. 
26, 2009) (identical holdings in each case). 
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The [2000] amendment affirms the trial court’s role as gatekeeper and provides 
some general standards that the trial court must use to assess the reliability and 
helpfulness of proffered expert testimony. . . .  [T]he Rule as amended provides 
that all types of expert testimony present questions of admissibility for the trial 
court in deciding whether the evidence is reliable and helpful.  Consequently, 
[for] the admissibility of all expert testimony . . . the proponent has the burden of 
establishing that the pertinent admissibility requirements are met by a 
preponderance of the evidence. 

2000 Committee Note. 

Along these same lines, Third Circuit district courts have also erroneously held that “the 

weakness of the factual support for an expert’s opinion is not a proper basis for exclusion,” 

because “[q]uestions relating to the bases and sources of an expert’s opinion affect the weight to 

be assigned that opinion rather than its admissibility.”  Knopick v. Downey, 2013 WL 1882983, 

at *14 (M.D. Pa. May 6, 2013); see Sikkelee v. Precision Airmotive Corp., 2021 WL 392101, at 

*17 n.161 (M.D. Pa. Feb. 4, 2021).  This statement is facially contrary to Rule 702(b)’s 

requirement that courts decide whether “the testimony is based on sufficient facts or data.”  This 

pre-2000 amendments – indeed pre-Daubert – canard originated in Viterbo v. Dow Chemical 

Co., 826 F.2d 420, 422 (5th Cir. 1987).  Similar phraseology seeking to shift judicial gatekeeping 

functions to the jury:  “The soundness of the factual underpinnings of the expert’s analysis and 

the correctness of the expert’s conclusion based on that analysis are factual matters to be 

determined by the trier of fact,” In re Johnson & Johnson Talcum Powder Products Marketing, 

Sales Practices & Products Litigation, 509 F. Supp. 3d 116, 167 (D.N.J. 2020), was likewise 

coined by a pre-2000-amendments court.  Id. (quoting Smith v. Ford Motor Co., 215 F.3d 713, 

718 (7th Cir. 2000)). 
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Third Circuit courts are currently awash with decisions relying on obsolete, pre-2000-

amendments precedent.  Another example is the obsolete judicial chestnut about expert 

admissibility:  that exclusion of expert testimony is supposedly “the exception rather than the 

rule.”  That statement also comes, albeit indirectly, from pre-2000 precedent.  The 2000 

Committee Note included a survey of sorts of that precedent, stating that “[a] review of the 

caselaw” revealed less-than-vigorous gatekeeping – that exclusion was the “the exception rather 

than the rule,” and the 2000 amendments were intended precisely to change that. 

Instead, however, courts in the Third Circuit have been shirking their gatekeeping 

responsibilities by taking that observation completely out of context – converting it from a 

statement of fact into a value judgment:  that pre-200 lassitude was how things were supposed to 

be.  E.g., Lopez v. CSX Transportation, Inc., 2021 WL 2810117, at *4 (W.D. Pa. July 6, 2021); 

Shire Viropharma Inc. v. CSL Behring LLC, 2021 WL 1227097, at *2 (D. Del. March 31, 2021); 

In re Suboxone (Buprenorphine Hydrochloride & Naloxone) Antitrust Litigation, 2021 WL 

662292, at *2 (E.D. Pa. Feb. 19, 2021); Schrecengost v. Coloplast Corp., 425 F. Supp. 3d 448, 

455-56 (W.D. Pa. 2019); UPMC v. CBIZ, Inc., 2020 WL 2736691, at *3 (W.D. Pa. May 26, 

2020).  These are just the last two years.  All told, over forty decisions by the district courts of 

the Third Circuit have erroneously misconstrued the 2000 amendments to Rule 2000 in this way. 

Finally, another form of Rule 702 abuse in the Third Circuit occurs when courts ignore 

the burden of proof added to the Rule in 2000 in favor of a non-existent “presumption of 

admissibility.”  A leading exemplar of this error is Madden v. A.I. DuPont Hospital for Children, 

264 F.R.D. 209 (E.D. Pa. 2010), which cited this non-existent “presumption” while admitting 

baseless expert testimony: 
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As for the final requirement of fit, the same standard of reliability extends to this 
step in the expert’s analysis. . . .  Defendants’ contention that [the expert] did not 
explain why other factors did not in fact cause [plaintiffs’] deaths, goes to the 
weight and sufficiency of [that] evidence, considerations appropriate to the jury’s 
ultimate evaluation of his credibility. In light of Rule 702’s presumption of 
admissibility, the Court concludes that [the expert] meets the fit requirement. 

Id. at 271 (citations and quotation marks omitted). 

All these statements fly in the face of the express terms of Rule 702 as amended in 2000.  

Courts are not allowed to ignore the the Federal Rules: 

[O]f overriding importance, courts must be mindful that [any] Rule as now 
composed sets the requirements they are bound to enforce.  Federal Rules take 
effect after an extensive deliberative process involving many reviewers:  a Rules 
Advisory Committee, public commenters, the Judicial Conference, this Court, the 
Congress.  The text of a rule thus proposed and reviewed limits judicial 
inventiveness.  Courts are not free to amend a rule outside the process Congress 
ordered. 

Amchem Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997).  The new amendments are long 

overdue and should be more effective in enforcing Rule 702’s gatekeeping requirements, 

particularly with the accompanying notes expressly repudiating reliance on anachronistic, pre-

2000 holdings. 


