
   
 

   
 

    
U.S. Department                                          
of Transportation   
Pipeline and Hazardous  
Materials Safety  
Administration 
 
 
May 20, 2021 
 
Rebecca Craven 
Program Director 
Pipeline Safety Trust 
300 N. Commercial Street 
Bellingham, WA 98225 
 
 Re:  Petition for Reconsideration of PHMSA’s Final Rule, Pipeline Safety: Gas   
        Regulatory Reform 
 
 
Dear Ms. Craven: 
 
I write with respect to the February 8, 2021, Petition for Reconsideration (Petition) you filed on 
behalf of the Pipeline Safety Trust (PST), pursuant to 49 C.F.R. § 190.335, challenging the Final 
Rule entitled, “Pipeline Safety: Gas Regulatory Reform” (Final Rule), issued by the Pipeline and 
Hazardous Materials Safety Administration (PHMSA) on January 11, 2021.1  While PHMSA 
and PST share a common goal of advancing pipeline safety and protection of the environment, 
PHMSA finds it necessary and in the public interest to deny the Petition.   
 
As you know, PHMSA greatly appreciates PST’s continuing and valuable commitment to 
pipeline safety, including by speaking on behalf of the general public in relation to our various 
rulemakings and other safety initiatives.  This includes your longstanding membership and active 
participation in PHMSA’s Gas and Liquid Pipeline Advisory Committees.  I hope that you and 
PST can appreciate this decision to uphold the Final Rule and accept the legal and policy reasons 
that PHMSA has relied upon in making this decision. 
 
  

                                                 
1  86 FR 2210 (Jan. 11, 2021). 
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Background 
 
The Petition contends that the Final Rule amendments to 49 C.F.R. § 192.153 violate the 
nonapplication clause of 49 U.S.C. § 60104(b), which states: 
 
  A design, installation, construction, initial inspection, or initial testing  
 standard does not apply to a pipeline facility existing when the   
 standard is adopted.  
 
PST contends that the Final Rule violates this provision by allowing existing pressure vessels 
(e.g., compressor stations, tanks) to be tested to a lower initial pressure test factor than what was 
allowed between 2004 and the effective date of the Final Rule in 2021.  Specifically, PST states 
that from both a legal and policy perspective, PHMSA should view the statute as “a valuable 
protection against small or large backsliding regulatory efforts.”2  PST suggests that PHMSA 
consider taking one or more alternative actions, including the issuance of permanent stays of 
enforcement or the issuance of special permits waiving compliance with pertinent provisions, 
that would allow operators to continue operating the affected pressure vessels without 
conducting additional tests, but would leave the higher initial test factor in place. 
 
This is not the first time PST has voiced concerns regarding the scope of § 60104(b).  PST raised 
the same issue in its public comment3 to the docket of the June 9, 2020, “Pipeline Safety: Gas 
Regulatory Reform” notice of proposed rulemaking (Notice).4  A PST member of PHMSA’s Gas 
Pipeline Advisory Committee (GPAC) also expressed the same position during the October 7, 
2020, GPAC meeting,5 as well as in a subsequent phone conversation with PHMSA personnel on 
November 18, 2020.6  PHMSA carefully considered all of these comments and responded to 
them in the preamble to the Final Rule.7  PST now asks PHMSA to reconsider this provision 
again. 
 

                                                 
2  One other GPAC member joined with PST in voting against approval of the proposed Final Rule, agreeing with 
PST that the nonapplication provision in 49 U.S.C. § 60104(b) barred the reduction of the 1.5 test pressure 
requirement.  Following the GPAC meeting, a number of other entities (including INGAA, AGA APGA, API, and 
GPA Midstream) submitted supplemental comments, asserting that the Final Rule did not violate the nonapplication 
provision in § 60104(b). 
 
3  See https://www.regulations.gov/comment/PHMSA-2018-0046-0042. 
 
4  85 FR 35240 (June 9, 2020). 
 
5  For all materials related to this meeting, see https://primis.phmsa.dot.gov/meetings/MtgHome.mtg?mtg=151. 
 
6  A summary of the November meeting is available at https://www.regulations.gov/document/PHMSA-2018-0046-
0058. 
 
7  See 86 FR at 2229-2232.  

https://www.regulations.gov/comment/PHMSA-2018-0046-0042
https://primis.phmsa.dot.gov/meetings/MtgHome.mtg?mtg=151
https://www.regulations.gov/document/PHMSA-2018-0046-0058
https://www.regulations.gov/document/PHMSA-2018-0046-0058
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Discussion 
 
There are a number of legal and policy reasons why PHMSA cannot adopt PST’s position 
regarding the nonapplication clause.  First, 49 U.S.C. § 60104(b) simply does not apply to the 
Final Rule.  This is because the regulatory amendments adopted in the Final Rule do not impose 
a new initial testing requirement on existing pipeline facilities.  Under the revised 49 C.F.R. 
§ 192.153, operators of existing pressure vessels that meet minimum testing requirements already 
in place prior to the adoption of the Final Rule will not be required to take any additional action 
to comply.  While the revised section requires components to be pressure tested with a test factor 
of at least 1.3 times the maximum allowable operating pressure (MAOP), the former 
§ 192.153(e) already required such testing at 1.5 times the MAOP, a more rigorous standard.  In 
other words, a pressure vessel compliant with the former § 192.153(e) would also be compliant 
with § 192.153(e), as revised by the Final Rule.  The revisions in the Final Rule, therefore, do not 
apply a new standard to existing facilities and there is not a conflict with 49 U.S.C. § 60104(b). 
 
Second, even if the reduction of an established test factor could be considered a “new” standard 
for purposes of 49 U.S.C. § 60104(b), the clause still would not be triggered because the Final 
Rule simply eliminated an inconsistency or ambiguity in the Federal Pipeline Safety Regulations.  
The Final Rule amended 49 C.F.R. § 192.153 in response to a request regarding a prior 
amendment to the same standard that was adopted in the 2015 rulemaking, entitled “Pipeline 
Safety: Miscellaneous Changes to Pipeline Safety Regulations” (Miscellaneous Rule),8 and a 
Petition for Review regarding that prior amendment.9  The substance and timeline of the changes 
to § 192.153 are complex, but can be summarized as follows: 
 
Sections 192.153(a)-(b) and 192.165(b) of title 49, Code of Federal Regulations, require pressure 
vessels to be designed, fabricated, and tested in accordance with Section VIII of the Boiler and 
Pressure Vessel Code (BPVC) issued by the American Society of Mechanical Engineers 
(ASME) (which is incorporated by reference into part 192—see § 192.7(c)(7)-(8)).  At the same 
time, a different code provision in § 192.505(b) requires pressure vessels to “be tested to at least 
Class 3 location test requirements,” which means they have to be tested at 1.5 times the MAOP.  
Historically, these regulations had been consistent, since Section VIII of the BPVC—like 
§ 192.505(b)—required testing at 1.5 times the MAOP.   
 
However, in 2004, PHMSA incorporated by reference a new edition of the ASME BPVC, which 
included a modified Section VIII that required testing at only 1.3 times the MAOP.  Thus, an 
ambiguity or inconsistency was created between these two code sections whereby pressure 
vessels were subject to one PHMSA regulation that incorporated a standard requiring testing at 

                                                 
8  80 FR 12762 (March 11, 2015). 
 
9  Petition for Review, Interstate Natural Gas Assn’s v. Dept. of Transp., No. 15-1343 (D.C. Cir. filed Sept. 30, 
2015). 
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1.3 times MAOP (§ 192.153(a)-(b)), and another requiring testing at 1.5 times MAOP 
(§ 192.505(b)).  When the PHMSA regulations updated the edition of the ASME standard that 
was incorporated by reference in 2004, many operators built facilities in accordance with the 
new (lower) ASME standard.   
 
In 2015, PHMSA adopted the Miscellaneous Rule to reiterate that operators were still required to 
test at the higher pressure test factor of 1.5 times MAOP.  The Miscellaneous Rule explained that 
PHMSA believed operators had always been required to test to the higher pressure and made 
regulatory amendments to codify that standard.  After the Miscellaneous Rule was published, 
industry stakeholders filed a Petition for Reconsideration10 and then a Petition for Review in the 
D.C. Circuit, which centered on the change to the testing standard effectuated by the 
Miscellaneous Rule.11  In essence, those stakeholders objected to the change because they 
believed that, since 2004, pressure vessels had actually been subject to the 1.3 test factor.  
PHMSA denied the Petition for Reconsideration, but indicated that it would continue to consider 
the request for an exemption from the 1.5 test factor for components installed between 2004 and 
2015.12 
 
The exemption request and the Petition for Review prompted PHMSA to take a more in-depth 
look at the updated ASME standard to determine whether it made sense to maintain the prior 
version or accept a lower test pressure standard so long as it did not jeopardize safety.  After 
receiving the Petition for Review and exemption request, PHMSA issued a stay of enforcement13 
and, in April 2016, commissioned an independent study by Oak Ridge National Laboratories 
(ORNL).14  The study evaluated the safety impacts of the modified test procedures and 
requirements in the ASME BPVC between the 1992 and 2015 editions, including the change in 
the required test pressure from 1.5 to 1.3 times MAOP.  The ORNL study concluded that the two 
versions of ASME BPVC Section VIII, Division 1, maintained an equivalent level of safety 
through the design and fabrication of pressure vessels and hydrostatic pressure testing, 
notwithstanding the difference in their hydrostatic pressure test factors of 1.3 and 1.5.15  The 
study determined there would be no negative impact to safety by using the 1.3 test factor that 

                                                 
10  See https://www.regulations.gov/document/PHMSA-2018-0046-0055. 
 
11  Petition for Review, Interstate Natural Gas Assn’s v. Dept. of Transp., No. 15-1343 (D.C. Cir. filed Sept. 30, 
2015). 
 
12  80 Fed. Reg. 58633, 58634 (Sept. 30, 2015). 
 
13  See https://www.regulations.gov/document/PHMSA-2018-0046-0060. 
 
14  See Oak Ridge National Laboratory, ASME Boiler and Pressure Vessel Code Evaluation and Equivalence Study 
for Liquefied Natural Gas Facilities (2017), available at https://www.regulations.gov/document/PHMSA-2018-
0046-0003. 
 
15  Id. at 211, 235, 237, 266. 
 

https://www.regulations.gov/document/PHMSA-2018-0046-0055
https://www.regulations.gov/document/PHMSA-2018-0046-0060
https://www.regulations.gov/document/PHMSA-2018-0046-0003
https://www.regulations.gov/document/PHMSA-2018-0046-0003
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operators generally believed had been in place since 2004.16  PHMSA agreed and accepted the 
results of that study. 
 
After carefully reviewing the issues raised in the 2015 Petition for Reconsideration and Petition 
for Review, as well as the results of the independent ORNL study, PHMSA recognized that the 
lower test factor had existed in the regulations since 2004 and did not have a safety impact, so 
PHMSA adopted the provisions in the Final Rule to address the inconsistency or ambiguity.  
Therefore, the nonapplication clause does not apply or bar this action because PHMSA is simply 
acting to eliminate an inconsistency or correct an ambiguity that had existed in the regulations 
going back to 2004.17 
 
Third, there is no substantive policy difference between PHMSA and PST regarding the safety 
standard—the appropriate test factor for testing pressure vessels—adopted in the Final Rule.  
Notably, PST expressly states in its Petition that the changes to part 192 in the Final Rule do not 
have a negative impact on pipeline safety.  PST repeated this position when the parties met in 
February.18  This alignment of interests is further borne out by PST’s recommendations for three 
proposed alternatives to the regulatory amendments adopted in the Final Rule that would 
effectuate the same standard but by other means, such as issuing one or two stays of enforcement 
of the pertinent provisions that would exist in perpetuity or issuing special permits to individual 
operators waiving compliance with the testing provisions.  PHMSA notes that PST’s proposed 
alternatives would have the same substantive result as the Final Rule, namely, that operators that 
have tested pressures vessels with a test factor of at least 1.3 would be allowed to continue 
operating those vessels without additional action.19 
 
Finally, the alternatives suggested by PST would be impractical and burdensome on both 
PHMSA and pipeline operators.  PHMSA does not agree that notices of enforcement discretion 
that exist in perpetuity or waivers of compliance issued to individual operators would be superior 
tools for establishing long-term, industry-wide safety standards compared to the notice-and-

                                                 
16  Id. 
 
17  The Final Rule also does not conflict with the express purpose of the statute. Congress included the 
nonapplication clause in the statute to prevent the Agency from issuing retroactive regulations that would require 
pipeline operators to bear the expense of removing existing pipeline facilities installed before a Federal standard 
becomes effective. See H.R. Rep. No. 90-1390, reprinted in 1968 U.S.C.C.A.N. 3223, 3236. The pertinent 
provisions of the Rule do not impose any new burden on the regulated community, so the rule cannot be said to have 
retroactive effect. The Final Rule, therefore, is not barred by 49 U.S.C. § 60104(b).    
 
18  A summary of the February meeting is available at https://www.regulations.gov/document/PHMSA-2018-0046-
0076. 
 
19  PHMSA notes the invocation of the nonapplication clause in this instance would be largely academic or 
speculative.  There is no need to address concerns that are largely speculative and do not raise live controversies, 
such as here, where PST’s requested relief would not result in any substantive change to the standard adopted in 
Final Rule.   

https://www.regulations.gov/document/PHMSA-2018-0046-0076
https://www.regulations.gov/document/PHMSA-2018-0046-0076
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comment rulemaking process pursuant to the Administrative Procedure Act that PHMSA 
undertook here.  Notices of enforcement discretion that exist in perpetuity and individual waivers 
of compliance are more burdensome administratively than having the applicable safety standard 
set out in the Code of Federal Regulations.  Operators and Federal and State inspectors expect to 
consult the regulations for all safety standards applicable to pipeline facilities, and PHMSA’s 
State partners adopt those regulations to their respective State codes.  It is more efficient and 
better for safety to include such standards where they are expected to be found, i.e., in the 
regulations.  

Conclusion 

For the foregoing reasons, PHMSA denies PST’s Petition.  PHMSA thanks PST for its 
commitment to pipeline safety, and I look forward to continue working together to achieve our 
common mission.    

Sincerely, 

Alan K. Mayberry 
Associate Administrator for Pipeline Safety 


