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1 PROCEEDI NGS
2 JUDGE BELL: The hearing will cone to order. This
3 is an informal public hearing on the Cccupati onal
4 Safety and Health Adm nistration's proposed rule for
5 heat illness and injury prevention in outdoor and
6 I ndoor work settings. The Notice of Proposed
7 Rul emaki ng was published in the Federal Register on
8 August 30t h, 2024, in volunme 89 of the Federal
9 Regi ster, beginning at 70698.
10 |'"m Steven Bell, an Adm nistrative Law Judge for
11 the US Departnent of Labor and I'll be presiding over
12 the hearing today. The purpose of the hearing today is
13 to receive, frominterested parties, oral testinony, as
14 wel | as other information pertinent to the proposed
15 rule. After this hearing and the post-hearing comrent
16 peri od have closed, OSHA wll review the entire record
17 in determning the content of the final rule.
18 My role as presiding judge today will be limted
19 to conducting the hearing to assure that a conplete and
20 accurate record is nmade, and that all interested
21 parties receive a fair hearing and have had an
22 opportunity to submt their information. The hearing
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1 schedul e and OSHA' s procedures governing this hearing
2 are available on the website of this hearing
3 www. osha. gov/ heat - exposur e/ rul emaki ng. These docunents
4 were sent to people and organi zations who filed a
5 tinmely notice of intention to appear at this hearing.
6 A few words about the nature of this hearing.
7 Despite the informal nature of the hearing, it is
8 governed by rules, both OSHA's rul es governing
9 heari ngs, which are at 29 CFR part 1911, and the
10 heari ng procedures issued specific to this rul emaking.
11 These rules are neant to assure that everyone has a
12 fair opportunity to speak and to -- to express an
13 opi ni on about the proposed rule. To that end, they
14 also allow ne to hold witnesses to their allotted
15 tinmes, to limt undue repetition or excessive argunent,
16 and generally to keep the hearing on schedul e.
17 Any witten coments you have submtted to the
18 docket are already part of the record of this
19 rul emaking. In the rare case where witnesses wish to
20 provi de ot her docunents that have not already been
21 entered into the docket, they should provide those
22 comments by email to OSHAevents dsg@lol . gov before the
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 7
1 W tness begins their testinony, so that they can be
2 entered as exhibits in the record.
3 Because all pre-submtted docunents are already
4 part of the record, your oral testinony here today
5 shoul d concentrate on presenting the highlights of your
6 witten comments or clarifying your witten subm ssion.
7 Hearing participants may al so submt additiona
8 evi dence or statenents for a period of 90 days fromthe
9 cl ose of this hearing, which will be Septenber 20th --
10 Sept enber 30th, 2025. Septenber 30, 2025. At that
11 point, the record for this rulemaking wll close.
12 Today, after each speaker or panel of speakers
13 conpl etes giving their oral testinony, OSHA
14 representatives will have the opportunity to ask
15 guestions of the speaker or panel. Wen OSHA has
16 finished asking their questions, there will be an
17 opportunity, as tinme permts, for persons who filed a
18 tinmely notice of intention to appear to question the
19 W tness or panel. Participants nay only direct
20 questions to the witnesses with whomthey have no
21 organi zational affiliation.
22 That's the process | intend to foll ow today.
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1 After OSHA has finished asking questions of a w tness
2 or panel, | will ask participants who wi sh to ask
3 guestions of the witness to identify thensel ves by
4 pressing the raise hand button in Wbex, or by pressing
5 star three on their phones, for those who have called
6 i n by tel ephone.
7 Based on the hearing schedul e and the nunber of
8 participants who w sh to ask questions, | wll
9 determ ne the order in which participants will question
10 the particular wi tness or panel and any tine
11 restrictions on that questioning. |If there are nore
12 guestions than we have tinme for today, it may be
13 possi ble to ask additional questions at the concl usion
14 of the testinony of today's final witness. Further, if
15 W tnesses are able -- or unable to answer a question
16 during today's hearing or would |i ke to expand the
17 answers provided, they are wel cone to use the post-
18 hearing coment period to submt such information.
19 I would also like to rem nd you that the
20 proceedi ng today is being recorded and transcribed by a
21 court reporter. To ensure that the reporter is able to
22 provi de an accurate record of all the testinony and of
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 9
1 all the questions and responses, please try to renenber
2 to provide verbal responses to all questions. The
3 court reporter will have a difficult tinme seeing you if
4 you only nod or shake your head in response to a
S guesti on.
6 In addition, please try to renenber to identify
7 yoursel f before begi nning your testinony or before
8 asking or answering a question. | know many
9 participants are not accustoned to doing these things,
10 and I'll try to help by rem nding you as we nove al ong.
11 The transcript of the hearing will be uploaded to the
12 heari ng docket on regul ati ons. gov, approximtely two
13 weeks follow ng the hearing.
14 Unl ess there are any further announcenents or
15 housekeepi ng matters, | believe we can now begin with
16 the public testinony. The expected speaking order is
17 currently displayed on the screen. Qur contractor w ||
18 I ntroduce each speaker in turn and pronote themto be
19 panelists. Wen you are called to testify, please
20 initially state your nane and affiliation for the
21 record and speak slowy and clearly so that our court
22 reporter can record these proceedi ngs accurately. Wth
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1 that, let's proceed.
2 M5. CARLON. The first speaker group is the
3 American Building Materials Alliance, represented by
4 Rod Wles and Francis Pal asi eski. Please state your
5 nanme and affiliation for the record.
6 MR. PALASI ESKI: Francis Pal asi eski, D rector of
7 Governnment Affairs for the American Building Materials
8 Al |l i ance.
9 JUDGE BELL: You're welcone to go ahead, please.
10 MR. PALASIESKI: I'msorry. Wre you able to hear
11 me?
12 JUDGE BELL: Yeah, we can hear you fine.
13 You're -- we're ready for you to begin your testinony.
14 MR. PALASIESKI: Onh, great. Thank you. Thank you
15 for having us this norning. Like | said, ny nane is
16 Francis Palasieski. [|I'mthe Director of Governnent
17 Affairs for the Anerican Building Materials Alliance.
18 W are a trade association that represents retailers in
19 the | unber and building materials industry. Qur
20 menbers are local, famly-owned busi nesses, many of
21 them nmul ti-generational, that have been part of their
22 community for a long tine. Sone of them hundreds of
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1 years, |like Bethel MIIls in Vernont. Their enpl oyees
2 are their famly, friends ,and -- and nei ghbors. The
3 busi nesses are well known and recogni zed and t hey
4 suppl y honeowners, builders, and contractors with
5 everyday materials |ike house | oads of |unber, kitchen
6 packages, doors, w ndows, hardware, et cetera, et
7 cetera.
8 We take injury prevention seriously and safety
9 overall. Qur trade association has a safety commttee
10 that neets regularly, that brings together industry
11 | eaders, safety experts, and the insurance industry to
12 revi ew and go over safety plans, incidents, and make
13 suggestions for inprovenents. W have a proven track
14 record of safety, particularly for heat illness
15 prevention. And our chair, Rod WIles, who's joining
16 me, will go through that in nore detail later on.
17 But our core nessage is we hope that the proposed
18 rule could consider rule -- plans that have proven
19 effectiveness regarding heat illness and injury
20 prevention and are industry specific. And with that,
21 "Il turn it over to Rod Wles, our chair, to go into
22 nore detail about our concerns and, in particularly,
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1 how t he plans are proven effective.
2 M5. CARLON. M. Pal asieski, unfortunately, we do
3 not see M. Wles online. M. Wles, if you have
4 joined under a different nanme, please use the raise
5 hand feature to alert us of your presence.
6 MR. PALASIESKI: Well, | suppose in his absence, |
7 can continue the testinony. So regarding proven and
8 effective plans, we hope that OSHA's final rule on this
9 could create an avenue where they could be considered
10 conpliant. W have strong concerns that the existing
11 pl ans woul d no | onger be conpliant, even if they're
12 proven effective. W checked with our endorsed
13 i nsurer. Qur nenbership covers 1,100 retail store
14 | ocations with over 100,000 enpl oyees across vari ous
15 busi nesses. And about 50 percent of themare enrolled
16 in this risk group and there were zero reported heat
17 injury clainms in the risk group in the |last four years.
18 Additionally, we checked in New York. W have
19 Group 531, they're a local affiliate, the Northeastern
20 Retai|l Lunber Association; it's the New York Wrkers'
21 Conpensation I nsurance Safety G oup program exclusively
22 for our nmenbers. They also reported zero heat injury
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1 clains in the |last four years in our industry. And we
2 al so checked in Massachusetts with the Silva program
3 same results.
4 And we believe that this proves that the current
5 safety plans are effective. And they are industry
6 specific. And like | said, our safety groups do neet
7 regularly to go over these plans with industry experts,
8 safety | eaders, and the insurance industry to ensure
9 that they remain effective.
10 We're al so concerned that, while the rule does not
11 explicitly mandat e extensive recordkeeping for things
12 | i ke tenperature, breaks, et cetera, all that, we
13 believe that just, in effect, to prove conpliance, we
14 will need to keep extensive daily logs on all of these
15 itens that are covered by the rule to prove conpliance.
16 And we believe that that could actually detract from
17 overal |l safety by shifting the focus from prevention to
18 recordkeeping. And that would be the core of our
19 testi nony and our concerns.
20 JUDCGE BELL: Thank you very nmuch, sir. Are there
21 guestions fromthe OSHA roon?
22 MR. SCHAYER: Yes, Your Honor. This is Stephen
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 Schayer from OSHA Directorate of Standards and

2 Qui dance. W do have sone questions. First, thank

3 you, M. Pal asieski for your testinony today. M

4 guestion is about if you could please describe, in nore

5 detail, the existing industry protocols in place in

6 your industry. And what's different between what

7 you're currently doing and what was proposed in the

8 proposed rul e?

9 MR. PALASIESKI: W believe that the proposed rule
10 Is -- is nore rigid and woul d focus nore on

11 recordkeeping for conpliance rather than active action
12 in the workplace. Qur -- our industry enploys a |arge
13 range of -- of people and job roles fromintensive

14 | aboring roles Iike working in the in the |unber yard,
15 noving material, to custoner service, sales, marketing,
16 finance, and everything in between. And we believe

17 that there's a large difference between working in the
18 yard on a hot day and servicing a custoner on a hot day
19 in the yard. But the rule would apply all the sane,

20 regardl ess of the physical exertion an enployee is

21 required to do. So our current plans do take that into
22 account. W don't see anything in the rule that says
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1 we -- we cannot continue to take that into account, but
2 we do have concerns that the blanket rules would apply
3 all the sanme regardl ess.
4 MR. SCHAYER  Ckay. Thank you. And one second
5 guestion | had. In your witten coments, you had
6 recommended that the standard all ow enpl oyers with
7 proven safety records and effective plans in place to
8 certify conpliance under existing protocols. And just
9 wondering if you could provide sone additional details
10 on how you woul d envi sion that working and what you
11 t hi nk OSHA shoul d consi der as effective heat nmanagenent
12 practices under such an approach of certification?
13 MR. PALASI ESKI: Thank you. | appreciate that
14 guestion. Like | said, that is our -- our core nessage
15 we're hoping to get across. W hope that effective
16 plans with a proven safety record could be consi dered
17 conpliant, even if the rule is adopted as is. W hope
18 that it would consider sone of the things that we
19 | ooked at, |ike nunber of incidents, if there were any.
20 Li ke we said, we found zero in many instances in the
21 | ast four years across hundreds of retail store
22 | ocations. And -- and we would al so hope that it would
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1 consi der the robustness of the heat illness injury
2 prevention plan that's in the energency plan that's
3 already in effect by the individual business. Qur
4 menbers do already include that. And we believe it
5 shoul d be robust, but we don't feel it should be as
6 rigid as the proposed rule is. | believe there should
7 be sonme flexibility, and OSHA should be able to approve
8 them on a case by case basis, based on effectiveness.
9 MR. SCHAYER  Okay. Thank you, sir. Nowl'd |ike
10 to turn to Jonathan Bearr in the room here.
11 MR. BEARR: Thank you. Jonathan Bearr,
12 Directorate of Standards and CGui dance. Building off of
13 what Steve said, if possible, do you think your
14 alliance could provide us with exanpl es of heat safety
15 pl ans that your nenbers are currently using?
16 MR. PALASIESKI: Yes, | think we can foll ow up
17 with that. W did review several exanples from
18 menbers, including rk MLES in Vernont that operates 18
19 retail store locations. W could collect a few nore
20 for exanples if you'd |ike.
21 MR. BEARR  Excellent. thank you. And | do have
22 one nore question, and it's with regard to
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 recor dkeepi ng. The proposed rul e provides the
2 flexibility of maintaining tenperature records for
3 i ndoor work areas in either a witten formor
4 el ectronically. It was found that electronic
5 nonitoring devices are readily available, they' re easy
6 to use, and they often have a storage capacity for six
7 nonths or nore. And the -- the proposed rule
8 est abl i shes keeping those records for six nonths. Do
9 you think using electronic nonitoring devices would
10 make it easier for your nenbers to conply with the
11 proposed recordkeepi ng requirenments?
12 MR. PALASI ESKI: Yes, we appreciate that provision
13 of the rule.
14 MR. BEARR: Thank you.
15 MR. SCHAYER  Thank you. This is Stephen Schayer
16 again. Finally, we have sone questions from Varun
17 Patel on the panel here.
18 MR, PATEL: H . |I'mVarun Patel from OSHA. Thank
19 you for being here today. M question is regarding --
20 you just nentioned about insurance clains, that you
21 said you had zero incidents. So | was wondering that
22 what are the current nechani smyour nenbers have where
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1 enpl oyees can report incidents or heat-rel ated hazards,
2 and if they can report w thout any fear of retaliation
3 or anything like that. |If you can provide any
4 i nformati on at your best know edge right now, or in
5 your conment -- witten comrent.
6 MR. PALASIESKI: In the plans we reviewed, there
7 were specific ways to report and establish procedures.
8 | think it would be best if | shared those plans rather
9 than getting into the exact details of that.
10 MR. PATEL: kay, thank you. And ny second
11 question is -- although you have not discussed rest
12 breaks in your witten comments or in your testinony.
13 So I was just wondering if you can provide a little bit
14 nore information that, as you nentioned, that your
15 menber shi p has very robust plans. So | was wonderi ng
16 that if you can share any information about rest breaks
17 and how they are determ ned that when it is needed and
18 what are the determining factors that it is allowed for
19 enpl oyees to take a break as needed?
20 MR. PALASIESKI: Yes. W'IIl share that. And |ike
21 | said, | believe that's included in the safety plans.
22 We did review quite a nunber of them They all

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 19
1 i ncl uded provisions for that.
2 MR. PATEL: kay. Thank you. That's it.
3 MR. SCHAYER  (Ckay. Stephen Schayer, again.
4 Thank you, M. Pal asieski. And Your Honor, that
5 concl udes the questions fromthe OSHA panel.
6 JUDGE BELL: Thank you. Any questions fromthe
7 Solicitor?
8 MR. MOCZULA: Daniel Mczula for the Solicitor's
9 Ofice. No questions fromus.
10 JUDCGE BELL: Are there any questions for the
11 W t ness from ot hers?
12 MS. CARLON: There are not, Your Honor.
13 JUDGE BELL: All right, sir. Thank you very nuch
14 for your participation today. W very much appreciate
15 it.
16 MR. PALASI ESKI: Thank you for having ne.
17 M5. CARLON. The next speaker group is the United
18 for Respect, represented by Mona Abhari, N cole Sami,
19 Nancy Reginbal, Darryl Prewitt. Please state your nane
20 and affiliation for the record.
21 JUDCGE BELL: Good norning. You're welcone to
22 begin, state your nanme and your affiliation, please.
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Ms. Abhari, you've nuted your camera and we can't hear

you if you' re speaking. Hello? Good norning. How are

10

11

12

13

14

15

16

17

18

19

20

21

22

you?

M5. SAMI: Good norning. M nane is Nicole
Sam i, | amthe Senior Research Coordinator at United
for Respect.

JUDGE BELL: Go ahead pl ease.

M5. SAMI: Before | begin, I wish to informyou
that M. Darryl Prewitt, who was |listed on the agenda,
w Il not be testifying today.

|"msubmtting this testinony today on behalf of
nmy organi zation in strong support of OSHA s proposed
rule on heat injury and illness prevention in outdoor
and i ndoor work settings. United for Respect is a
nonprofit organization that trains, educates, and
supports workers in the retail sector to inprove their
wor ki ng conditions. United for Respect believes it is
critical that OSHA consider the inpact of extrene heat
on retail workers and retail warehouse workers. After
all, the two |largest enployers in the United States are
retail businesses. Walnmart, the |argest private

enployer in the United States, enploys 1.6 mllion
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1 wor kers. Amazon, the next |argest enployer, enploys
2 1.1 mllion workers.
3 My testinony today will focus on the experiences
4 of Amazon war ehouse wor kers, who know the toll that
5 extrenme heat can take on their bodies. As they are
6 expected to twist, bend, and |lift packages in an
7 unf easi bl e pace, they nust often work in sweltering
8 conditions with [imted access to clean, cold drinking
9 wat er or cool rest areas.
10 I would like to share the experience of an Amazon
11 associate at M@ in Deltona, Florida, who just |ast
12 week wor ked unl oadi ng heavy freight |ike bed franes and
13 desks inside a trailer that was 112 degrees for al nost
14 three hours. The water stations nearest to the
15 trailers have not had water since Cctober. Wter is a
16 | uxury at McQ2. Under these conditions, associates
17 took it upon thenselves to rotate working in the
18 trailers so they could stay safe.
19 And while we're on the topic of drinking water,
20 Amazon associ ates at ATL6 were inforned | ast summer
21 that they would need to purchase their own drinking
22 water. They could refill their water bottles at the
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 drinking fountain, but those were dirty and nol dy.
2 After workers reported the dirty drinking fountains to
3 managenment, Amazon cl eaned them Now workers can get
4 cold, clean water fromthe drinking fountains.
5 However, they are only permtted to drink it out of
6 little D xie cups or risk being disciplined if they
7 refill their water bottl es.
8 We also recently | earned that Amazon associ ates --
9 from Anazon associ ates that Amazon headquarters in
10 Seattl e, Washington, controls the air-conditioning at
11 war ehouses across the country. This limts facility
12 managers' ability to respond in real tinme to | ocal heat
13 conditions and keep workers safe. Amazon workers and
14 war ehouses fromthe Inland Enpire in California to McQ2
15 in Deltona, Florida, to JFK in New York City and DI A4
16 in lowa City are at the nercy of the controls in
17 Seattl e, Washington.
18 On behalf of United for Respect and the nearly 16
19 mllion people across our country who work in the
20 retail industry, I would Iike to thank you for the
21 opportunity to provide this testinony. W strongly
22 urge OSHA to pronptly finalize the proposed rule. This
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1 concludes ny testinony, and | would like to turn it
2 over to Ms. Nancy Regi nbal .
3 JUDGE BELL: Ms. Reginbal, go ahead pl ease.
4 M5. REG MBAL: Hello, everyone. Can you hear ne,
5 okay?
6 JUDCGE BELL: I|I'msorry mss -- yes. | -- the top
7 of -- the bottom of your head is kind of cut off for
8 us, but go ahead.
9 M5. REG MBAL: Hang on one second.
10 JUDCGE BELL: There you go.
11 M5. REG MBAL: Sorry about that.
12 JUDGE BELL: Go ahead pl ease.
13 M5. REG MBAL: Hello, everyone. M nane is Nancy.
14 | started to work for a billion dollar conpany seven
15 years ago. M first two years, | worked inside the
16 Amazon war ehouse by applying the Amazon principl es of
17 be curious. And | |learned many different positions.
18 Then, over the next five years, | went outside, where
19 you qui ckly adapt to another Amazon principle of
20 appl yi ng the hi ghest standard, because the caneras are
21 al ways on you. No one else but you. During this tine,
22 | found ny voice again, speaking out on safety issues,
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 hel ping ny coworkers inside with safety issues such as
2 cl ean water, and heat issues -- especially when you are
3 a truck driver and you're in a tractor noving around a
4 53 foot trailer and you | ose AC while the tenperatures
5 are near 100 plus the humidity down here in Atlanta,
6 Geor gi a.
7 Over the years, ny voice had gotten |ouder to the
8 point where | received ny very first wite-up. But not
9 just any coaching wite-up; this was a final wite-up.
10 Meaning if | do any sinple wong nove, | will get
11 fired. After a while, | used ny voice to where | |earn
12 and |l ean on United for Respect as guidance. | then
13 took ny case to the National Labor Retaliation Board --
14 Rel ati on Board. Excuse nme. | stood ny ground; ny
15 voi ce got |ouder. | pushed and pushed to where Amazon
16 settled on interrogation, surveillance, and
17 retaliation.
18 This is a huge wwn for us, but we're not done. M
19 voice is getting | ouder because | have coworkers who
20 have fear of retaliation of losing their job. Amazon
21 w Il give one version of what happens in the warehouses
22 and outside, but the workers wll give another version
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 25
1 of their issues. | will challenge Arazon. How can we
2 apply the Amazon principle of earning trust when so
3 many safety issues are not being treated with respect?
4 The great Maya Angel ou once sai d, when you know better,
5 you do better. Ammzon just needs to do better. Thank
6 you all for letting ne speak today.
7 JUDCGE BELL: Thank you. Ms. Abhari, do you want
8 to speak?
9 M5. ABHARI: Yes. (Good norning, everyone.
10 Apol ogies for the delay in the beginning. M nane is
11 Mona Abhari and | ama lead field organizer for United
12 for Respect. | amsubmitting this testinony today on
13 behal f of ny organi zati on and the Amazon workers, |ike
14 Ms. Nancy, that | work alongside with, in strong
15 support of OSHA's proposed rule on heat injury and
16 i1l ness prevention in outdoor and indoor work settings.
17 The nenbers of our current worker organizing
18 commttee in Atlanta, of which we have quite a handful
19 |'"ve worked closely wth for about three years now, are
20 currently stretched thin or working today, so |I'll be
21 sharing sonme of their experiences with you on their
22 behalf. It's inportant to note that all year round,
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



6/25/2025
Page 26

Amazon is not a safe place to work, as Ms. Nancy has --

10

11

12

13
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15

16
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18

19
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21

22

has spoken to. And summertine heat in Atlanta only
exacerbates the current safety crisis at Anazon. One
wor ker on our commttee, Ron Sewell, also known to his
col l eagues as M. Ron, is a |learning anbassador at ATL6
in East Point, Atlanta. And |I'mgoing to share sone of
his reflections with you.

I'"'ma learning -- quote:

“I"'ma | earning anbassador at ATL6. W train and
teach safety neasures, and we go around the fl oor
maki ng sure that the associates are follow ng safety
rules. However, this isn't a supervisory role. So if
managenent doesn't uphold the safety rules, ny
coworkers don't either. | see it -- it being the
safety rules not being followed -- happening a | ot
because managenent is nore concerned wth speed and
getting the packages out than safety. Making rate is
t he nunber one priority in the warehouse, which |eads
managenent and workers to bypass safety rules and work
I n the danger zone." End quote.

M. Ron has al so worked with associates in

previ ous summers who have passed out from extrene heat
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1 and hit their head so hard against the concrete fl oor
2 that they had to be sent to the hospital. It's
3 Amazon's responsibility to prevent these heat-rel ated
4 injuries and to keep workers safe on the job. W need
5 OSHA to set a heat standard across the industry to keep
6 wor kers |ike M. Ron safe.
7 Every passing sumrer, with increasing intensity,
8 wor kers find thenmsel ves passing out from heat
9 exhausti on, working with no AC and poor ventil ation,
10 working in humd 100 - above 100 degree weather in the
11 trailers, having little tinme to rest and cool down, and
12 having limted access to water - clean drinking water
13 at that, which ny colleague N cole spoke to a little
14 bit. Amazon facilities in Atlanta are notorious for
15 having nold and mldew in their drinking fountains and
16 i ce machi nes.
17 And when workers have tried to speak up agai nst
18 the | ack of heat protections, as Ms. Nancy was speaki ng
19 to, they are retaliated against. Instead of |istening
20 to workers' concerns and sol utions, |ocal nanagenent
21 has consistently responded wth anti-union rhetoric and
22 still has not provided viable solutions to the workers'
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1 saf ety concerns over the years.
2 In Cctober of l|ast year, Amazon was forced to
3 settle unfair | abor practice conplaints, known as ULPs,
4 filed on behalf of two associates at the ATL6 East
5 Poi nt warehouse in Ceorgia. Follow ng the conmpany's
6 violation of federal |abor |aw by disciplining workers
7 for engaging in protected concerted activity, of which
8 heat protections was a central demand.
9 Workers and drivers alike desperately need a
10 federal OSHA standard to keep them safe on the job, as
11 the grueling sumrer heat will only intensify in the
12 com ng nonths and years, putting nore workers in
13 danger. W are strongly urging OSHA to protect workers
14 from deadly heat by setting an OSHA heat standard now.
15 On behalf of United for Respect and the nearly 16
16 mllion people across our country who work in the
17 retail industry, thank you for the opportunity to
18 provide this testinony. And that concludes our
19 t esti nony.
20 JUDGE BELL: Thank you very nmuch. Questions from
21 t he OSHA roon?
22 MR SCHAYER: Yes, Your Honor, we do have sone
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1 guestions. |'m Stephen Schayer from OSHA Directorate
2 of Standards and Gui dance. And thank you, Ms. Sam i,
3 Ms. Abhari, and Ms. Regi nbal for your testinony today.
4 My question is about performance-oriented standards.
5 During the course of the hearing, we've heard from
6 several groups who've testified that the proposed
7 standard is too prescriptive and that OSHA shoul d adopt
8 a nore flexible, performance-oriented standard. So
9 just wondering if you had any recomendations, either
10 now or in your post-hearing comments, on how OSHA coul d
11 structure a performance-oriented standard to ensure
12 that it's both sufficiently protective for enployees,
13 and provides -- and al so provides enough clarity for
14 enpl oyers to be able to ensure that they're in
15 conpl i ance.
16 And specifically, if you could speak to which
17 el ements of a performance-oriented standard,
18 specifically the heat injury and illness prevention
19 pl an that you think would need to be prescriptive in
20 nat ure and whi ch could be nore flexible and a nore
21 per formance-ori ented approach? That would be very
22 hel pful for us as well.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 30
1 M5. SAMI: Yes. Thank you for that detail ed
2 guestion. W would like to address that in our post-
3 heari ng conments.
4 MR. SCHAYER  Ckay, great. Thank you. Now I'd
5 like to turn to Zoe Petropoul os, who is on the line
6 W th us.
7 M5. PETROPOULCS: Hi, Zoe Petropoulos with the
8 Directorate of Standards and Gui dance. OSHA has
9 recei ved comments suggesting that workers may not
10 al ways report heat-related injuries and ill nesses that
11 t hey experience. Does your panel agree with this
12 st atenent ?
13 M5. SAMI: | see Ms. Nancy shaki ng her head.
14 MS. REG MBAL: Yes.
15 M5. SAMI: Do you have anything to contri bute,
16 Ms. Nancy?
17 M5. REG MBAL: No, | -- | nean, | was just going
18 to say there's -- there's hundreds of workers fromthe
19 war ehouse | worked at in ATL6 East Point, Ceorgia, that
20 have experienced nmany heat-related ill nesses.
21 M5. PETROPOULCS: And either now or in post-
22 hearing comments, if you would like to share specific
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1 reasons that you m ght be aware of, that workers don't
2 report all of the heat-related injuries and ill nesses
3 and any evidence to support your stance, we woul d
4 appreci ate that.
5 M5. SAMI: Yes. In ny coments that -- or in the
6 comrents previously submtted, Ms. Joan Morris, who is
7 an Amazon associ ate at ATL6, she fainted in the sumer
8 of 2023. She quickly, alnost inmmediately, returned to
9 work after fainting because she feared | osing her job.
10 Then again, |ast summer, she was -- needed -- needed to
11 rest from heat exhaustion and decided to take to -- to
12 | eave during her shift so she could recover. Amazon
13 refused to bring her back for several days and did not
14 pay her for that tinme off. So workers really fear
15 |l osing their job or losing shifts. And -- and in that
16 case, you know, their way of life.
17 M5. PETROPOULCS: Thank you so mnuch.
18 M5. ABHARI: Just a quick lastly, and we can add
19 nore details to this in our post-hearing comments. A
20 big problemis lack of safety training or heat training
21 protocols. So many workers that nmay not even be able
22 to identify heat-related injury stress, therefore not
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knowi ng how to report it, or that that's even sonething
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their enpl oyer should be taking care of.

M5. PETROPOQULCS: Thank you so nmuch. That's it
for nme, Steve.

MR. SCHAYER  (Okay, thank you. Stephen Schayer,
again. Now we'd like to turn to Tiffany DeFoe, who's
al so on the line.

M5. DEFOE: Hi, this is Tiffany DeFoe with the
Directorate of Standards and Qui dance. Thank you very
much for your testinony. | heard you say - heard you
di scussed the - the fact that there's little tinme to
rest or cool down in sone of the situations you're
famliar with. And I'd like to note that - sorry, |
under stood your testinony to nean that the reason that
you're having little tine to rest and cool down is due
to the pressure to kind of keep up the pace of work.
Did | understand that correctly? GCkay. Thank you.

JUDGE BELL: And the record should reflect that
the -- one of the witnesses gave a thunbs up in
response to that question.

M5. DEFOE: Thank you.

M5. REGQ MBAL: Sorry about that.
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M5. DEFOE: kay. Now, we've also received a
variety of comrents fromfol ks who are concerned that
t he proposed requirenents for mandatory, schedul ed rest
breaks in some wor kplaces would not be feasible to

achi eve for reasons having to do with the work process,
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the nature of the work, tinme sensitive operations, that
kind of issue. So I'd like to ask whether, in your
awar eness, there are types of work in the retail world
where taking breaks can be difficult to do for sort of
feasibility reasons or ways that the process is
structured when workers need a break fromthe heat? |If
so, can you describe sonme of the difficulties and
whet her there are changes to the workplace, such as,
for exanple, to the work process or the way that
staffing is done, that would nake it easier for workers
to take rest breaks to prevent overheating. | know
that's a very long and conpl ex question, and we are --
we certainly wel cone post-hearing coments on it, if
that's sonething you' d like to do.

M5. SAMI: Yes, we'd like to address that in our
post - heari ng conments.

M5. DEFOE: Thank you. And the suggestions that
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1 we' ve received from people who are concerned about the
2 mandat ory proposed rest breaks being insufficiently
3 flexible are nostly either that any requirenent that
4 OSHA may nove forward with for rest breaks should
5 either provide nore flexibility in ternms of how the
6 mandat ory rest breaks are schedul ed, or that the final
7 rule should require enployers to all ow workers rest
8 breaks as needed to prevent overheating, but should not
9 I ncl ude any mandatory schedul ed rest breaks. And |I'd
10 li ke to ask if you could provide any thoughts that
11 you'd li ke to share about the suggestions to the
12 record. Also fine to do in post-hearing comments if
13 you' d |i ke.
14 M5. SAMI: Yes, we'll address that in post-
15 heari ng comments. Thank you.
16 M5. DEFOE: Thank you so nmuch. That's all | have.
17 MR. SCHAYER  (Okay. Stephen Schayer, again. Your
18 Honor, that concludes the questions from OSHA. Thank
19 you to this panel for your testinony.
20 JUDGE BELL: Any questions fromthe Solicitor?
21 MR. MOCZULA: Yes, Your Honor, Daniel M-czula from
22 the Solicitor's Ofice. M. Abhari, in her testinony,
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1 menti oned the inportance of training. In post-hearing
2 comments, the Solicitor's Ofice wel conmes further
3 comrent on OSHA's proposed training requirenments. And
4 furthernore, if you have -- if your nenbers have any
5 experience with acclimatization, we welcone that in
6 post - heari ng comments. Thank you.
7 JUDGE BELL: Al right. Are there other questions
8 for this panel?
9 M5. CARLON: Yes, Your Honor, we have one from M.
10 Shrestha. Pl ease state your nane for the record.
11 M5. SHRESTHA: Hello. M nane is Ayusha Shrestha
12 fromthe AFL-CIO. | was -- thank you for your
13 t houghtful testinmony. | was going to ask the panel how
14 have enpl oyers incorporated feedback fromworkers into
15 their heat stress policies, if they have at all?
16 M5. SAMI: Mona, would you |ike to answer that
17 question?
18 M5. ABHARI: Yeah, we can definitely follow up
19 wth nore details in our post-hearing coments. Just |
20 can nane an overall pattern at the ATL6 facility is
21 t hese i ssues being brought up to managenent, through
22 ei ther direct communication wth nmanagenent, posting on
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1 what's called the VOA board. |It's a worker board that
2 they can kind of submt comments to or issues to.
3 There's al so another application called Dragonfly that
4 wor kers can submit health and safety issues.
5 But tine and tinme again, the issues are actually
6 ignored or told -- workers are told it wll be taken
7 I nto consideration and no substantial change is
8 actual ly made around the heat issues or any of the
9 ot her plethora of health and safety issues that workers
10 bring -- bring to managenent's attention. And then
11 workers also nane that it is very -- especially in the
12 noment -- it is sonetimes very difficult to track down
13 a manager on the floor when they need help with a heat
14 i1l ness or any other health and safety issue. But we
15 can definitely followup with a few nore details and
16 exanpl es in our post-hearing comments.
17 M5. SHRESTHA: Thank you so nuch.
18 JUDCGE BELL: Al right. Thank you all. W
19 appreci ate your testinony.
20 M5. SAMI: Thank you.
21 M5. CARLON: The next speaker is Jordan Heiliczer.
22 Pl ease state your nanme and affiliation for the record.
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1 M5. HEILICZER: Jordan Heiliczer with the Nationa
2 Rest aur ant Associ ati on.
3 JUDGE BELL: Welconme. You may begin.
4 M5S. HEI LI CZER: Thank you. Good norning, and
5 thank you for the opportunity to share our perspective
6 on OSHA' s proposed heat illness and injury prevention
7 standard. Restaurant operators are deeply conmtted to
8 wor ker safety. Preventing injury and ill ness,
9 I ncluding from heat exposure, is a top priority. A
10 safe and healthy workforce is essential to every
11 restaurant's success.
12 That said, we have serious concerns wth the
13 proposed rule and do not believe it is the right
14 approach. Heat is not newto restaurants. It is and
15 al ways has been, a part of daily kitchen life,
16 regardl ess of season or region. Qperators take steps
17 t o manage heat based on what works in their restaurant.
18 That includes using air-conditioning or fans, making
19 water readily avail able, offering cooling tools |ike
20 neck fans or ice vests, and encouragi ng enpl oyees to
21 t ake breaks as needed.
22 For enpl oyers who don't take appropriate action,
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1 OSHA al ready has strong enforcenent tools. The Cenera
2 Duty Cl ause and the Heat National Enphasis Program
3 recently extended, give the agency clear authority to
4 I nspect and cite businesses where risk exists. And
5 t hose tools are being used. Between April 2022 and
6 Decenber 2024, OSHA conducted 7,000 heat-rel ated
7 I nspections, issued 60 General Duty C ause citations,
8 and nearly 1,400 hazard alert letters. Unlike the
9 proposed rule, these tools allow for a nore targeted
10 approach, addressing serious risk w thout applying
11 sweepi ng prescriptive nmandates to every workpl ace.
12 The lack of flexibility in the proposed rule is
13 especially tough for restaurants. For exanple, it
14 woul d require 15-m nute rest breaks every two hours
15 once the heat index hits 90. 1In a small kitchen during
16 a di nner rush, even one person stepping away can halt
17 operations. Many kitchen roles are specialized.
18 Pul ling one cook off the Iine can throw off the whole
19 team Conplying would require hiring nore staff, which
20 may not be feasible for restaurants facing continued
21 | abor short ages.
22 The acclinmatization requirenents raise simlar
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1 concerns. Restaurants often hire on short notice to
2 nmeet fluctuating demand. In high turnover
3 environnments, onboarding nmultiple new workers in a
4 gi ven week is not unusual. Mandating a phased ranp up
5 wi t hout operational flexibility can sl ow service,
6 di srupt schedul es, and burden coworkers.
7 The adm ni strative burden is another serious
8 chall enge. The rule would require witten plans,
9 energency protocols, training, and other materials in
10 mul ti pl e | anguages, acclinmatization tracking and
11 detail ed recordkeeping. That's a |ot for any business.
12 For the tens of thousands of single unit restaurants
13 wi thout |legal or HR departnents, it could be
14 unmanageabl e.
15 And the cost? OSHA projects under 2,000 per
16 | ocation annual |y, but that doesn't reflect reality.
17 Facility and equi pnent upgrades al one can be a
18 significant investnment and when you add | abor
19 adj ust nents and service disruptions, the cost rises
20 qui ckly. This cones as restaurants are already facing
21 hi storic cost pressures. |In the last five years, food
22 and | abor costs have increased by 35 percent. O her
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1 expenses, including rent, utilities, and credit card
2 processing fees, continue to clinb. Wth only three to
3 five percent average profit margins, there's little
4 roomto absorb additional costs.
5 The burden of this rule will fall especially hard
6 on small business restaurants. N ne in ten restaurants
7 have fewer than 50 enpl oyees, and nost are single unit
8 establishnents. They're the heart of our comunities,
9 and they lack the flexibility -- they |ack the
10 I nfrastructure to nanage a rule this conpl ex.
11 The Regul atory Flexibility Act requires agencies
12 to consider | ess burdensone options for smal
13 busi nesses. Unfortunately, this rule doesn't do that.
14 W agree with the SBA Ofice of Advocacy, which urged
15 OSHA to rethink this approach and pursue sinpler
16 alternatives. There's a better path forward. OSHA
17 al ready has enforcenent tools it's using to address
18 heat risks. In addition to those tools, the heat
19 I 11 ness prevention canpai gn offers strong educati onal
20 resources that help enployers and workers recogni ze and
21 reduce risks. W urge OSHA to build on what's working,
22 expand the canpaign's reach, work with industry to
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1 devel op sector-specific nmaterials and training, and
2 engage enpl oyers, not just through enforcenent, but
3 t hr ough part nership.
4 The National Restaurant Association has worked
5 with DOL before on safety and conpliance. W're ready
6 to do so again. Restaurants are conmtted to keeping
7 their enpl oyees safe. However, this proposed rule
8 | nposes rigid requirenents that don't reflect how
9 restaurants operate, underestimtes the cost and
10 conplexity of conpliance, and places a disproportionate
11 burden on smal |l businesses al ready under pressure.
12 We respectfully urge OSHA to wi thdraw t he proposed
13 rul e, and instead expand and strengthen the tools
14 already in place to support practical and flexi bl e heat
15 safety in every workplace. Thank you.
16 JUDCGE BELL: Thank you. Questions fromthe OSHA
17 roonf
18 MR. SCHAYER  Yes, Your Honor. This is Stephen
19 Schayer from OSHA. Thank you, Ms. Heiliczer, for your
20 testi nony today. Just a quick question. Could you
21 speak to what your nenbers are currently doing to
22 manage heat in restaurants? And either, if you want to
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1 speak now or in post-hearing comments, | think that
2 i nformati on woul d be hel pful for us.
3 MS. HEI LI CZER.  Yeah, |'m happy to address that
4 nostly in post-hearing comments. But in talking to
5 menbers, | nean, it depends on the -- on the restaurant
6 and the location. Access to cool drinking water is
7 readi |y avail abl e across the board, encouraging
8 enpl oyees to take breaks as needed, certainly,
9 acclimatization for new enpl oyees is sonething that is
10 uni versal ly understood in nmany restaurants. But happy
11 to address that nore specifically in post-hearing
12 coment s.
13 MR. SCHAYER: (Okay. Thank you. Appreciate that.
14 Now, I'd like to turn to Varun Patel on the panel in
15 t he room
16 MR. PATEL: Thank you. Varun Patel from OSHA. So
17 | want to ask a little bit what just Steve asked, but
18 related to training. So what are the current nethods
19 of, like, educating enployees in terns of heat hazard?
20 You nentioned about education resources, so | was
21 wondering |ike what -- how your nenbers are providing
22 trainings to enpl oyees?
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1 M5. HEILICZER G eat question. W definitely
2 share OSHA's materials quite frequently. |'ve pushed
3 that out to our nenbers a nunber of tines. But happy
4 to address that nore specifically in post-hearing
5 comments as well. But | definitely appreciate all the
6 resources that OSHA has on heat illness and injury
7 education. And like | said in nmy cooments, we'd | ove
8 to work with OSHA on nore specific training and signs
9 to recogni ze, specific to the -- to restaurants.
10 MR. PATEL: Yeah. And if you can also add the
11 reconmendations, any -- that is howit is aligned or
12 | i ke what OSHA can do ot her than what is proposed in
13 the training section?
14 M5. HEI LI CZER: Sure. Thank you. Thanks, M.
15 Pat el .
16 MR. SCHAYER  Okay, thank you. Stephen Schayer,
17 again. Now, turning to Tiffany DeFoe on the |ine.
18 M5. DEFOE: H. This is Tiffany DeFoe,
19 Directorate of Standards and Gui dance, OSHA. Ms.
20 Heiliczer, you nentioned how the rigidity of the
21 proposed requirenments for mandatory schedul ed rest
22 breaks coul d disrupt the workflows in restaurant
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




6/25/2025
Page 44

operations, particularly during peak service periods in

your written conments to the record. And |I'm wondering

3 if, either now or in post-hearing conmments, you could

4 gi ve your organization's thoughts on how OSHA coul d

5 nodi fy the proposed rest break timng requirenents to

6 allow flexibility sufficient to avoid significant

7 wor kf | ow di sruption during rushes or other tine

8 sensitive periods, while still providing wirkers relief

9 from high heat environnents to avoid overheati ng.

10 M5. HEILICZER: Sure. Happy to address that in

11 post - heari ng comments. Thanks, Tiffany.

12 M5. DEFOE: Thank you very nmuch. That's all for

13 me.

14 MR. SCHAYER  Ckay. Thank you. This is Stephen

15 Schayer. W do have just a couple nore questions.

16 First, fromBrenda Finter in the room here.

17 M5. FINTER Hi . Brenda Finter, OSHA Directorate

18 of Standards and Cui dance. | have three questions.

19 First, where do enpl oyees typically take breaks and are

20 t hese areas usually cool ed?

21 M5. HEILICZER  That's a great question. |'m

22 happy to address nore specifically in post-hearing
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1 comrents. Every restaurant is different, | nean -- so
2 happy to address nore specifically in post-hearing
3 coment s.
4 M5. FINTER. That woul d be great, thank you.
5 Al so, could you pl ease discuss your nenbers
6 experiences with the feasibility of using air-
7 conditioning and any alternatives that you use. And a
8 backup to -- or another part of that question is what
9 Is currently being used to keep enpl oyees, in work
10 areas that are hot and hum d, cool?
11 M5. HEILICZER: Yeah. | nean, again, it depends
12 on the location. A nunber of restaurants that |'ve
13 tal ked to have, you know, installed air-conditioning,
14 fans, personal, you know, cooling devices |like ice
15 vests or just those personal fans that you can put
16 around your neck. Depends on the restaurant, but happy
17 to address nore specifically in post-hearing comments.
18 M5. FINTER: Okay. The next one is probably one
19 you're going to want to address post-hearing as well,
20 but I'lIl ask you anyway here. Do any of your nenbers
21 use nethods to isolate radi ant heat from heat
22 generating processes and equi pnent? And if so, what
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1 have they tried that has been successful and
2 unsuccessful ?
3 M5. HEILICZER Happy to talk with restaurants
4 and -- and address that in post-hearing conments.
5 M5. FINTER: Thank you. That's all | have, Steve.
6 MR. SCHAYER  Okay, thank you. Stephen Schayer,
7 again. Qur final question fromthe panel this norning
8 I's from Yasm ne Dani el s.
9 M5. DANI ELS: H, good norning. Thank you for
10 your testinony, Ms. Heiliczer. Dr. Yasm ne Daniels
11 fromthe D rectorate of Enforcenent Prograns wth OSHA
12 In your witten coments, you stated that the proposed
13 rul e mandat ed extensive recordkeepi ng and that these
14 requi rements present a substantial |ogistical challenge
15 for operators, particularly those managi ng nultiple
16 | ocations. You touched a little bit on the burden that
17 it placed on small businesses in your testinony today.
18 And | was wondering if you could explain any of the
19 | ogi stical challenges that operators that manage
20 multiple locations would have in your industry due to
21 t he proposed rul emaki ng requirenents for indoor work
22 areas?
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1 MS. HEI LI CZER: Happy to address that in post-

2 heari ng conments.

3 M5. DANI ELS: Thank you. And | do have a foll ow

4 up to that. Do you think that using electronic

5 nonitoring devices with |ogging capabilities would nake

6 t he proposed recordkeeping requirenents | ess

7 chal l enging -- challenging in your industry?

8 M5. HEILICZER |'m happy to take that question

9 back to restaurants and address it in post-hearing

10 conment s.

11 M5. DANI ELS: Thank you so nuch. That's all.

12 MR. SCHAYER  (Ckay. Stephen Schayer, again, thank
13 you, Ms. Heiliczer, for your testinony. Your Honor,

14 t hat concl udes the questions from OSHA.

15 JUDCGE BELL: Thank you. Any questions fromthe

16 Solicitor?

17 MR. MOCZULA: No questions fromthe Solicitor's

18 Ofice. This is Daniel Mczula. Thank you very nuch
19 for your tinme and testinony.

20 JUDCGE BELL: Any other questions for this w tness?
21 M5. CARLON: There are not, Your Honor.

22 JUDGE BELL: Thank you so nuch for your testinony,
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1 and we'll look forward to getting your post-hearing
2 conment s.
3 MS. HEI LI CZER: Thank you.
4 M5. CARLON. The next speaker is Felicia Watson.
5 Pl ease state your nane and affiliation for the record.
6 And Ms. Watson, if you do have your canera on, you nmay
7 still have your camera cover over your canera as well.
8 JUDCGE BELL: Ms. Watson, if you're speaking, we're
9 not able to hear you.
10 M5. WATSON: Thank you. My nane is Felicia
11 Watson. I'mwith the lawfirm Littler Mendel son, and
12 | "' m appearing today on behalf of the International
13 Foodservice Distributors Associ ati on.
14 JUDGE BELL: o ahead, pl ease.
15 M5. WATSON:. Thank you. | FDA appreciates the
16 opportunity to participate in today's informal public
17 hearing on OSHA's heat injury and illness prevention in
18 outdoor and indoor work settings. |FDA is a |eading
19 trade associ ation representing food service
20 di stributors throughout the United States. Their
21 menbers play an essential role in the food service
22 supply chain, delivering 12 billion cases of food and
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1 rel ated products annually to professional kitchens,
2 i ncluding restaurants, K through 12 schools, hospitals
3 and care facilities, hotels and resorts, US mlitary
4 bases and governnent facilities, and other operations
5 t hat nmake neals away from honme possi bl e.
6 | FDA and its nenbers are fully conmtted to
7 wor kpl ace safety and heal th, and support conmon sense
8 policies that reduce workplace injuries and ill nesses.
9 Wil e | FDA shares OSHA' s goal of protecting enpl oyees
10 from exposure to excess heat and preventing heat
11 i1l ness, the rigid, one-size-fits-all rule that OSHA
12 has proposed is too prescriptive and unworkabl e.
13 Unfortunately, OSHA rejected the nore flexible
14 approaches encouraged by nunerous stakehol ders,
15 i ncluding | FDA, during this process.
16 The proposed rule fails to account for the diverse
17 i ndustries falling within the proposed rule's scope.
18 OSHA al ready has existing heat guidance, as we heard
19 fromthe previous speaker, for enployers, focusing on
20 wat er, rest, shade, along with training, that are
21 foundati onal principles, which should be sinple,
22 straightforward, and easy for enployers and enpl oyees
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1 to understand and i npl enent.
2 OSHA' s Nati onal Enphasis Program on Heat further
3 rei nforces these principles by focusing on these
4 concepts of water, rest, shade, training. Rather than
5 focusing on these key principles, OSHA has devel oped a
6 regul ation that's focused on burdensone paperwork,
7 requiring enployers to have witten plans, update those
8 pl ans, keep records of indoor tenperatures, provide two
9 separate | evels of training depending on the enpl oyee
10 trained -- enployee versus supervisor and heat safety
11 coordinator -- identify a heat safety coordi nator, and
12 update the plans and training when that person changes.
13 It | eaves enployers with nuch less time to focus on
14 actual workpl ace safety.
15 Accordingly, |FDA requests that the agency
16 withdraw the rule as currently proposed. And if OSHA
17 decides to nove forward with another proposed rule, the
18 agency shoul d devel op a proposal that allows greater
19 flexibility and is perfornmance-based, allow ng
20 enpl oyers to identify what is needed in their
21 wor kpl aces, tailor their heat production procedures
22 based on the hazards in their particular workplace, the
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1 job functions performed, and the specific needs of
2 their own enployees. The one-size-fits-all approach in
3 the current proposal does not adequately address the
4 variety of industry sectors, and geographic regions
5 | npacted by this proposed rule.
6 Any re-proposal nust be nore streanlined,
7 flexible, and feasible for enployers to inplenent
8 successfully. It should not be so focused on paperwork
9 obligations that it devolves into a paperwork rule,
10 which is essentially how the current proposal is
11 witten.
12 Anot her thing that |FDA has concerns about are the
13 heat triggers. OSHA treats the heat triggers as
14 uni versal measurenent regardl ess of geographic
15 | ocation, which fails to account for regi onal weather
16 conditions, variability anong different climates in the
17 US, including humd and arid |locales. Such a broad
18 approach creates inefficiencies for food service
19 distributors, who wll likely have to reinmagine their
20 di stribution schedul es and work practices.
21 During the comment period, |FDA expressed concerns
22 with the heat triggers for several reasons. Mny
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1 times, | FDA nenber enployees may regularly work in
2 climte-controll ed environments, such as air-
3 condi tioned vehicles, with no reasonabl e expectation of
4 reaching the heat trigger. But should the heat trigger
5 be reached when delivering products to custoner
6 war ehouses, the short duration exposure exception,
7 which is limted to 15 mnutes in any -- or less in any
8 60 m nute period, may create sone conpliance
9 chall enges. That's because deliveries may take | onger
10 than 15 mnutes to unload due to the setup in a
11 delivery | ocation or the anmount of product being
12 delivered at a particular site.
13 As a result, these enpl oyees woul d be covered in
14 full under the current proposed rule, even if the
15 nunber of exposures of 15 mnutes or nore is occasional
16 or intermttent during that 60 m nutes. Therefore,
17 havi ng a mandatory, duration-specific rest break in the
18 m ddl e of unl oading a delivery, when possibly
19 unnecessary for the enployee, could create chall enges
20 such as causing a degradation to product quality,
21 adding additional tine to subsequent deliveries
22 schedul ed for the day, and risking scheduling del ays
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1 wi th those deliveries.
2 It's the unpredictability of these circunstances
3 that create conpliance challenges. |n essence, |FDA
4 menbers woul d have to approach conpliance as if there's
5 no exception for short duration exposure. Such
6 inflexibility creates additional burdens on these food
7 service distributors.
8 Anot her concern is with the provision of drinking
9 wat er for several reasons. The proposed rule requires
10 enpl oyers to provide a prescriptive anount of drinking
11 wat er to enpl oyees each hour -- one quart per enpl oyee
12 per hour -- that's readily accessible and suitably
13 cool. OSHA never defines what readily accessible
14 nmeans. This is problematic, particularly for those
15 | FDA nenbers' enpl oyees who are nmaking a delivery to
16 anot her enployer's worksite. Drivers likely have
17 access to water hydration at custoner |ocations, but
18 si nce | FDA nenber enpl oyers do not control those
19 delivery locations, it's hard to determ ne whether that
20 water is readily accessible.
21 | FDA nmenbers al ready provide enpl oyees with access
22 to water coolers, water bottles, and/or electrolyte
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 54
1 containing fluids, or otherwi se provide unlimnmted water
2 dependi ng on each of their worksites. Gven that |FDA
3 menbers already remind their enployees to -- of the
4 need to stay hydrated, especially during warner
5 tenperatures, the anount required by the rule is too
6 prescriptive.
7 Anot her concern | FDA has is the acclimatization
8 procedures. They need to be nore flexible and
9 sinplified. While |IFDA recognizes acclimtization my
10 hel p to conbat the effects of extrene heat, any
11 acclimatization requirenents nust be nore flexible.
12 They nmust be revised to be nore straightforward for
13 | FDA nenbers and their enployees to foll ow and
14 I npl enent based on their particular circunstance, work
15 sites, and job tasks. For exanple, even if |FDA
16 menbers enpl oyees are subject to the initial and high
17 heat triggers, it may not be continuous and the rule
18 shoul d account for such situations. Mreover, |FDA
19 nmenbers may not al ways know i n advance or be able to
20 predi ct and or control the length of enpl oyee exposure,
21 as nore often than not it's dependent on delivery
22 circunstances and/or work sites that are not within the
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1 enpl oyer's control .
2 Rel atedly, the nmandatory rest breaks and the
3 proposed rule may create these conpliance chall enges.
4 |'ve already addressed how this could affect |FDA
5 menber enpl oyees when they're delivering food products
6 to custonmers. But using a buddy system as OSHA
7 suggests, is usually not an option for field enployees
8 wor ki ng sol o and not under the direct observation of
9 their supervisor or the heat safety coordinator.
10 Further, to require contact every two hours with
11 enpl oyees wor ki ng sol o woul d create extensive resource
12 chal l enges. As just nentioned, |FDA nenbers do not
13 al ways control delivery |ocations, so requiring a 50-
14 mnute -- 15-mnute paid rest break at |east every two
15 hours when tenperatures reach 90 degrees or nore is
16 unwor kabl e.  The point here is they don't know exactly
17 how a delivery is set up for the recipient, and
18 requiring a break could throw off the delivery schedul e
19 for the remaining custoners on the delivery route.
20 Delivery circunstances can and do change, although not
21 al ways with the ability to predict when. Having
22 flexibility to adapt to changing circunstances are very
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1 i nportant for | FDA nenbers.
2 Requirenments of a witten heat injury and ill ness
3 prevention plan and training nust be revised to be nore
4 straightforward. Requiring a witten plan will create
5 addi ti onal conpliance burdens. Because many | FDA
6 menber enpl oyees are in the field making deliveries to
7 ot her enployer work sites, this is an issue. Wile
8 | FDA nenbers can create a witten plan for their own
9 wor kpl aces, they have no control over what occurs at a
10 delivery site when their enployees are nmeking food and
11 supply deliveries. Any requirenent for a witten plan
12 nmust be sinple, concise, and easy to under st and.
13 Unfortunately, as currently proposed, the rule is
14 not as flexible as OSHA presents. | FDA nenbers are
15 required to identify -- nane the heat safety
16 coordinator in the plan and the training nodule will be
17 chal | engi ng, as each of these would need to be updated
18 and re-conmuni cat ed each tine that coordi nator changes.
19 Phased i n approach should al so be considered for
20 conpliance once a final rule is developed. This is a
21 significant rule that wll affect approximately 36
22 mllion workers in the United States targeting general
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1 i ndustry, construction, maritime, and agricul tural
2 sectors. | FDA recomrends that, if OSHA does nove
3 forward with the rule, that it adopt a phased in
4 approach. There's precedent for this, which can be
5 found in other standards pronul gated by OSHA, including
6 hazard communi cations and silica, to name two
7 significant rules.
8 Food service distributors will have to work
9 t hrough the standard' s requirenent and determ ne how to
10 apply themacross nmultiple sites, involving multiple
11 different job functions and different worksite
12 condi tions, which could involve the need to revise
13 establ i shed delivery schedul es and work processes.
14 Because it affects all aspects of | FDA nenber
15 busi nesses, a phased in approach would all ow I FDA
16 menbers tinme to revise their procedures, assess
17 delivery schedul es and practices, and conduct training.
18 For all of the foregoing reasons, |FDA requests
19 that the agency wthdraw the rule as currently
20 proposed. And if they decide to nove forward with a
21 revi sed proposed rule, the agency shoul d develop a
22 proposal that allows greater flexibility for enployers
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1 to devel op a perfornmance-based approach, makes the rule
2 nore straightforward to follow, streamines training so
3 it's concise and consistent for all enployees -- and
4 that way everyone knows exactly what they're supposed
5 to do -- and provides phased in conpliance deadlines.
6 Thank you for the opportunity to speak on this
7 | mportant issue.
8 JUDGE BELL: Thank you. Questions fromthe OSHA
9 roonf
10 MR. SCHAYER: Yes. Your Honor, this is Stephen
11 Schayer from OSHA, Directorate of Standards and
12 Qui dance. Thank you, Ms. Watson, for your testinony.
13 A question on the performance-based approach. So
14 we've -- we've heard a | ot about that, obviously,
15 during the hearing. And sone fol ks had testified
16 previously that a performnce-based approach may still
17 need to have at |east sonme prescriptive elenents so
18 enpl oyers could ensure that they're in conpliance and
19 also to ensure that a plan is sufficiently protective.
20 So just wondering, either now or in your post-hearing
21 comments, if you had any thoughts on which el enents of
22 a heat injury and ill ness prevention plan m ght still
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1 be prescriptive in sone way i n a performance-based
2 approach, and then, as you nentioned, which -- which
3 shoul d be, you know, actually performance-based or have
4 nore flexibility?
5 M5. WATSON: Thank you, sir, for that question.
6 W woul d definitely like to provide additional comrents
7 I n our post-hearing response.
8 MR. SCHAYER: (Ckay, thank you. That would be very
9 hel pful for us.
10 M5. WATSON: Thank you. We -- we have thought
11 about that.
12 MR. SCHAYER: Perfect. Thank you. Now I'd like
13 to turn to Jonathan Bearr in the room here.
14 MR. BEARR  Jonat han Bearr, Directorate of
15 St andards and CGui dance. |In your witten comments, you
16 recommended t hat enpl oyers devel op acclimatization
17 protocols that are tailored specific to their work
18 sites. Can you provide exanples of what these tailored
19 acclimatization protocols mght look |ike for a typica
20 food service distribution enployer?
21 M5. WATSON: Yes, sir. W'Il provide that in
22 post - heari ng comments. Sonething to think about, as |
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1 mentioned in ny testinony today, is each worksite m ght
2 be alittle bit different. And so that is sonething
3 where that acclimatization needs to adjust for the
4 different work processes and the different tasks that
5 are being perforned as well. So definitely provide
6 addi tional information in post-hearing coments. Thank
7 you.
8 MR. BEARR: Thank you.
9 MR. SCHAYER  Stephen Schayer. Now Il'd like to
10 turn to Varun Patel in the room
11 MR. PATEL: Thank you. Varun Patel from OSHA. So
12 | want to followup on what Steve asked about
13 prescriptive versus flexibility, but other way around.
14 So you nentioned about water being readily accessible
15 and readily accessible is nore vague. So do you think
16 i f OSHA specify what is readily accessible, then it
17 woul d be too restrictive for the standard?
18 M5. WATSON: So we'll provide nore information on
19 that in our post-hearing comments. The concern with
20 | FDA nenbers is, when you have an enpl oyee delivering
21 to a work site that is not controlled by their
22 enpl oyer, what does that -- what does OSHA consi der
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1 readily accessible? And | think definitely sone

2 gui dance fromthe agency on that would be hel pful in

3 any final rule. But we'll provide nore information in

4 post - hearing cooments. Thank you.

5 MR. PATEL: GCkay. Thank you. And ny other

6 guestion is you nentioned about that a supervisor or

7 heat safety coordinator -- it is infeasible to have

8 oversi ght on enpl oyees who are working al one or

9 delivering food al one. Wat observation that enpl oyers
10 can have over |one enpl oyees that are delivering food
11 and are there any practices you engage in that you find
12 effective?

13 M5. WATSON. Yes, sir. For that question, we'l]l
14 provide nore information in our post-hearing comrents.
15 Thank you.

16 MR. PATEL: Ckay, thank you. And | have one nore
17 guestion about training. So you nentioned that your

18 menbers al ready have many training procedures, and so
19 woul d you antici pate nmany changes from-- as having

20 existing training programthat align with the training
21 requi rements as proposed in the NPRW?

22 M5. WATSON: So in the NPRM there are 16 points
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1 wher e enpl oyees need to be trained, plus additiona
2 training for supervisors, heat safety coordi nators.
3 And so our provision or our response would be taking a
4 | ook at that and then going back to I FDA nenbers and
5 providing nore information for you in post-hearing
6 comments. We'd like to be a -- we'd like to take a
7 t hought ful approach to that, but everyone agrees that
8 training i s, you know, certainly a part of this.
9 MR. PATEL: Thank you.
10 MR. SCHAYER: Ckay, thank you. Stephen Schayer,
11 again. 1'd nowlike to turn to Tiffany DeFoe on the
12 line with us.
13 M5. DEFOE: H . For the record, this is Tiffany
14 DeFoe with the Directorate of Standards and CGui dance,
15 OSHA. Ms. Watson, in |FDA's comments to the proposed
16 rule, they referred to sone of your nenbers' concerns
17 about the proposed requirenment for mandatory schedul ed
18 rest breaks. And they specifically referred to a
19 concern that neeting the proposed break frequency coul d
20 result in a hazard, depending on the tasks being
21 performed. And |I'mwondering if, either now or in
22 post - hearing comments, if you could provide sone
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1 clarification and further information on what sort of
2 hazards your nenbers are concerned about and how
3 neeti ng the proposed requirenent for schedul ed breaks
4 could create those hazards?
5 M5. WATSON: Yes, that's sonmething we'll
6 definitely address in post-hearing conments, provide
7 nore thoughtful response and detail. Thank you.
8 M5. DEFOE: Thank you. And I'd also like to ask
9 i f | FDA could provide their thoughts on how OSHA coul d
10 nodi fy the proposed rest break requirenents to all ow
11 the flexibility that would help to address your
12 menbers' concerns, while still neeting protection goals
13 for workers?
14 M5. WATSON: Yes, we'll also address that as part
15 of that - that first question.
16 M5. DEFOE: Thank you very much. That's what |
17 have.
18 MR. SCHAYER St ephen Schayer, again, our final
19 question for the panel conmes from Zoe Petropoul os on
20 the |ine.
21 M5. PETROPOULCS: Hi, Zoe Petropoulos wth the
22 Directorate of Standards and Gui dance. You nenti oned,
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1 i n your testinony, concerns with the triggers and
2 concerns that OSHA didn't account for geography in the
3 triggers. I'mcurious if you could share information
4 on the follow ng question. How are |FDA nenbers
5 currently accounting for geography and variations in
6 climate in their health and safety protocols? |If you
7 can share any details, exanples, or descriptions of the
8 data that | FDA nenbers are currently using to nmake
9 t hese determ nations, that would be really appreciat ed.
10 Thank you.
11 M5. WATSON: Thank you very nmuch. We'Ill address
12 that al so in post-hearing comrents.
13 M5. PETROPOULCS: Thanks so nuch. That's it for
14 me.
15 MR. SCHAYER St ephen Schayer, again. Thank you
16 again, Ms. Watson, for your testinony. Your Honor,
17 t hat concl udes OSHA' s questi ons.
18 JUDCGE BELL: Al right. Questions fromthe
19 Solicitor?
20 MR. MOCZULA: No questions fromthe Solicitor.
21 This is Daniel Mczula. Thank you very nuch for your
22 time and testinony.
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1 JUDGE BELL: Oher questions for this wtness?
2 M5. CARLON: Yes. W have one from Ms. Sokas.
3 Pl ease state your name for the record.
4 JUDCGE BELL: Dr. Sokas, go ahead please. |If
5 you' re speaking, we are not able to hear you.
6 M5. SOKAS: |I'msorry, | can't --
7 JUDCGE BELL: | can hear you now.
8 M5. SOKAS: OCh, great. Thank you. Thank you, Ms.
9 Wat son. | have a question, which is about perfornmance-
10 based standards. Typically, they require sone netrics
11 to show that, in fact, the performance is occurring.
12 And usually for, you know, generic illness and injury
13 prevention standards in sone of the state plan states,
14 that includes a lot of data on illness and injury. W
15 know, for exanple, that there's a |ot of underreporting
16 for heat-related illness before you get to the heat
17 stroke piece.
18 And | was just curious about what kinds of data
19 col l ection would your nmenbers be able to do in order to
20 show that a performance standard was actually
21 perform ng? Exanples could be anonynous surveys that
22 take place, that it can identify whether or not there's
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1 underreported illness and injuries that are declining,
2 for exanple, based on the -- on the standard's
3 performance. But that's the -- the question for
4 followup really is what data woul d be avail abl e t hat
5 woul d allow the -- the performance standard to be
6 eval uated. Thank you.
7 M5. WATSON: Thank you. That is definitely a
8 post - heari ng conment response; | appreciate that. |[|']
9 go back to the client.
10 M5. SOKAS: Thank you.
11 JUDGE BELL: Any additional questions for M.
12 Wat son?
13 M5. CARLON: There are none, Your Honor.
14 JUDGE BELL: All right. M. Wtson, thanks very
15 much for your testinony.
16 M5. WATSON: Thank you.
17 M5. CARLON: Next speaker group is the United Food
18 & Commerci al Workers Union, represented by Victoria
19 Val enti na and Ri goberto Lopez. Please state your names
20 and your affiliation for the record.
21 M5. VALENTINA: Victoria Valentina and | amw th
22 the United Food & Commercial Wrkers Union as an
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1 occupational health and safety specialist.
2 JUDGE BELL: Thank you for being here. Go ahead
3 pl ease.
4 M5. VALENTI NA:  Thank you, Judge Bell and OSHA
5 staff, for the opportunity to speak on this critical
6 matter. My nane is Victoria Valentina, as | stated,
7 and | am an occupational health and safety speciali st
8 at the United Food & Commercial Wbrkers Union, or UFCW
9 As the largest private sector union in the
10 country, UFCWrepresents 1.2 mllion workers across the
11 nmeat packi ng, food processing, warehousing, grocery,
12 nonfood retail, and healthcare industries. Many of our
13 menbers experi ence extrenme i ndoor and out door heat
14 conditions on the job. UFCWstrongly supports this
15 proposed heat standard, and we'd like to reinforce that
16 this standard is critical to protect the health and
17 safety of our nation's hardworking people who keep our
18 food, healthcare, and retail systens afl oat.
19 UFCW supports a federal heat standard that
20 protects indoor and outdoor workers, and we support a
21 standard that requires enployers to devel op heat
22 i1l ness and injury prevention plans tailored to
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1 specific worksites with various hazards that require
2 specific controls. Additionally, we support a standard
3 that pronotes the invol venent of enpl oyees and enpl oyee
4 representatives in the hazard identification,
5 devel opnent, and inplenentati on stages for the heat
6 i1l ness injury prevention plans. W believe the
7 hi erarchy of -- we believe the standard shall place
8 enphasis on the utilization of the hierarchy of
9 controls in devel opi ng a conprehensive and truly
10 protective heat injury and illness prevention plan.
11 I"d like to invite one of our nenbers, Ri goberto
12 Lopez, to provide his testinony. |'mhonored to have
13 him here to speak about his experiences as a union
14 menber in an industry that will be highly affected by
15 OSHA' s decision to either pass or not pass this rule.
16 JUDGE BELL: M. Lopez, go ahead please. |If
17 you' re speaking, we're not able to hear you. W're
18 still not able to hear you. Yes, yes. There you go.
19 MR LOPEZ: Hi, ny nane is R goberto Lopez. |I'm
20 a-- I'"'ma steward in the Local 222. And this is --
21 this is ny experience working in the harvest departnent
22 during the hot weather.
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1 Wrking in the harvest departnent during the
2 sumrer is like walking in the -- walking into a
3 furnace. Fromthe nonment you step into the floor, the
4 heat hits you in the face and it doesn't let up. It's
5 even worse in areas |like de-hair, the gamtable, and
6 hangi ng hogs. These sections are always hot, but in
7 the summer it's al nost unbearabl e.
8 The boilers release -- rel ease constant wave of
9 steamthat fills the air, making it feel thick and
10 heavy. You can't breathe easily and sonetines you
11 can't even see clearly. The steamm xes with the --
12 with the body heat, the blood, and sweat. It creates a
13 foggy, suffocating environnent.
14 There aren't enough fans. The few we have don't
15 do much. You mght feel small -- a snmall breeze if
16 you -- if you stand direct in front of one, but
17 ot herwi se you're just roasting. The air doesn't
18 circulate, it just sits there, hot and danp.
19 And the worst part? There's no cooling systemin
20 place to deal with any of it. |'ve seen good workers
21 pass out fromthe heat. | felt dizzy nyself nore than
22 once. You can be standing in the gamtable or guiding
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1 carcasses, hangi ng hogs, and suddenly soneone drops.
2 It's scary sonetines. There's no warning; they just
3 col | apse.
4 The de-hairing area is a pressure cooker. The
5 heat of the machinery, the noisture in the air, the
6 nonstop notion -- it's draining, no matter how tough
7 you are. This kind of environnment wears you down. W
8 need a change. W need proper cooling systens. Not
9 just fans, but sonething designed to fight the extrene
10 heat and heavy steam Not just for confort, but for
11 safety. Because when you're constantly | osing workers
12 to heat stress, you're -- you're not just slow ng down
13 production; you're risking lives.
14 We show up in our -- to -- we show up and do our
15 jobs. W take pride in our work. But we need support.
16 We need | eadership to recogni ze the dangers and nake --
17 make this a safer place to work, especially during
18 those I ong, hot sumrer nonths. Thank you for your
19 tinme.
20 JUDGE BELL: Thank you, M. Lopez. Questions for
21 this panel fromthe OSHA room please?
22 MR. SCHAYER: Yes. Your Honor, this is Stephen
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1 Schayer from OSHA. W do have sone questions. First,
2 thank you to Ms. Valentina and to M. Lopez for your
3 testimony. |1'd like to turn to Jonathan Bearr on the
4 panel here for the first question.
5 MR. BEARR: Jonat han Bearr, Directorate of
6 St andards and Gui dance. |In your submtted coments,
7 you note that there were -- there are at |east seven
8 prom nent | anguages spoken anong your nenbers. And you
9 did highlight that there was one UFCWrepresent ed
10 neat packing facility where there were over 20 | anguages
11 spoken. | have two questions. Do you find it
12 reasonable to require that the health injury and
13 i1l ness prevention plan is made avail able in a | anguage
14 that all enployees, the supervisor, and heat and safety
15 coordi nat ors under st and?
16 M5. VALENTINA:  Yes. Thank you, M. Bearr, for
17 your question. W believe that the heat -- heat
18 i1l ness and injury prevention plan should at |east be
19 made available in the two nost common | anguages t hat
20 our workers -- or our nenbers speak, which is English
21 and Spanish. If the witten H IPP cannot be nade
22 available in all 20 | anguages -- because we understand
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1 that that is a big ask and that requires, you know,
2 funding for translators -- we at |least require we
3 require sone effort to secure funding and to secure
4 translators, if not through the witten plan, soneone
5 who can cone in and talk to the workers and train them
6 in the | anguage that they speak, in a | anguage that
7 t hey can under st and.
8 Because | don't think that workers that don't
9 speak English or Spanish or one of the commonly spoken
10 | anguages should just fall through the cracks sinply
11 because, you know, they don't speak that |anguage. |
12 t hink they deserve a conprehensive training just as
13 much as everyone else in the plant or wherever their
14 wor kpl ace is. And |I'm happy to further address the
15 | ogi stics of this in post-hearing comments as well.
16 MR. BEARR. Thank you. And | guess sort of
17 working off of that. Currently, how are enpl oyers
18 ensuring that your nenbers understand safety and health
19 I nformati on not pertaining to the current hazards that
20 are being -- that are being discussed, when they speak
21 a primary | anguage ot her than English or Spani sh?
22 M5. VALENTINA: Yes. | would like to address that
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1 further in the post-hearing comments. W represent so
2 many facilities. And each workplace is so different in
3 how t hey address training and how they conduct training
4 for their workers. So that's sonething |I'm happy to --
5 to talk to nore of our -- our enployers about, see how
6 they -- how they've been doing that and if they've been
7 successful in doing so.
8 MR. BEARR: Thank you. | have one nore question.
9 This is about definitions. In your witten comments,
10 you noted that OSHA shoul d consider adding a definition
11 of heat-related -- work-related heat illness to the
12 regul atory text. You noted that this would better
13 protect workers. Can you pl ease el aborate on why you
14 t hi nk OSHA shoul d add this definition?
15 M5. VALENTINA: | -- yes. |'mhappy to address
16 that further in post-hearing conments.
17 MR. BEARR:. Thank you. Steve?
18 MR. SCHAYER  (Okay, thank you. Stephen Schayer,
19 again. W do have sone questions fromthe panel on
20 rest breaks as well. So I'd like to turn to Tiffany
21 DeFoe for those questions.
22 M5. DEFOE: H . This is Tiffany DeFoe with the
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1 Directorate of Standards and Gui dance, OSHA. M.
2 Val entina, M. Lopez, thank you for your testinony. |
3 have two questions, both of which you nmay want to take
4 back to your nenbership for post-hearing conmments. But
5 also feel free to speak here in the hearing if you'd
6 i ke.
7 First, OSHA has received a nunber of comments that
8 t he proposed requirenents for mandatory rest breaks
9 every two hours are too inflexible for sonme workpl aces.
10 And t he suggestions that we've received about how the
11 commenters believe they should be nodified are nostly
12 either that -- either that any requirenment for
13 mandat ory rest breaks should provide nore flexibility
14 for how frequently rest breaks are schedul ed, or that
15 that a final rule should elimnate any requirenments for
16 mandat ory schedul ed rest breaks and instead rely on
17 al l owi ng workers rest breaks as needed to prevent
18 overheating. I1'd like to know if nenbers of your
19 organi zation would i ke to give any thoughts on these
20 suggested changes to the proposed rule.
21 M5. VALENTI NA:  Yeah. Thank you for your
22 question, Ms. DeFoe. W would address them-- we
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1 will -- we would Iike to address the majority of this

2 in the post-hearing cooments. But yes, we would |ike

3 to address that in the post-hearing coments.

4 M5. DEFOE: Thank you. And a related question.

5 So in the comments that we've received requesting nore

6 flexibility in rest break requirenents, one of the

7 | ssues that commonly cones up is that there are sone

8 ki nds of jobs or work processes that, even if an

9 enpl oyer is happy to allow workers to take rest breaks
10 I n general, there are processes that -- where taking

11 rest breaks in the mddle of the process can be

12 i nfeasi ble due to the nature of the work process and/ or
13 the -- you know, there m ght be safety risks involved
14 just kind of reasons that they're saying are not sort
15 of at the discretion of the enpl oyer.

16 And I'mwondering if -- if your nmenbership cares
17 to comment, in nenbers' experience, are there types of
18 wor k where taking breaks can be difficult to do for

19 reasons -- for the kind of logistical feasibility or

20 safety reasons -- when they need a break fromthe heat?
21 And if your nmenbership is aware of -- of work processes
22 li ke that, if they can describe the difficulties and
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1 any suggestions that they could nmake to how changes to
2 the work process, staffing process, what could be done
3 to -- to kind of create a situation where it's easier
4 | ogistically to take breaks?
5 MS. VALENTI NA:  Absolutely. Thank you, M. DeFoe,
6 for your question. And R go, feel free to -- to notion
7 for us to address this in the post-hearing conments.
8 But | know you work in the plant and harvesting, and if
9 you have any -- if you have anything you' d like to
10 share about the breaks or the how nmanagenent sets up
11 breaks in your plant and whether you feel it's -- it's
12 feasi ble or not or whether you feel it's effective,
13 you're wel cone to. Do you have anything to share,
14 Ri go?
15 MR LOPEZ: 1'Il provide nore information in the
16 post - heari ng comments.
17 M5. VALENTI NA:  Ckay.
18 M5. DEFOE: | would appreciate it. That's all
19 have.
20 M5. VALENTI NA:  Thank you.
21 MR. SCHAYER  Thank you. Stephen Schayer, again.
22 W would like to turn to Brenda Finter in the room
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1 her e.
2 M5. FINTER. Good norning. Brenda Finter, OSHA
3 Directorate of Standards and Gui dance. | have two
4 guestions for you. One, could you tell us nore about
5 any controls that enployers in your covered industries
6 have used to isolate radiant heat from heat generating
7 processes?
8 M5. VALENTINA:  Fromny nultiple conversations
9 wth Rigo here, at least in his plant specifically --
10 m nd you we represent a lot of plants -- but in his
11 pl ant specifically no, there has been -- there's been
12 no evi dence of enployers isolating radiant heat or
13 machi nes that produce a |lot of radiant heat fromthe
14 wor kers. Rigo, do you have anything to add?
15 MR LOPEZ: Al | can say is it's really hot, and
16 we just need help. W need help fromyou guys, from
17 OSHA.
18 M5. FINTER If -- if you would |ike to provide,
19 I n post-hearing comment, if you're aware of anything
20 ot her nenbers are doi ng that has worked, we would | ove
21 to get that information.
22 M5. VALENTI NA:  Absol utely.
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1 M5. FINTER. Thank you. And ny |last question is
2 if the air-conditioning mal functions, how | ong shoul d
3 the system be allowed to be out of order before the
4 scope exenption no | onger applies?
5 M5. VALENTINA: W will address it in the post-
6 heari ng conments.
7 M5. FINTER:  Thank you.
8 M5. VALENTI NA:  Thank you.
9 MR. SCHAYER  Thank you. Stephen Schayer, again.
10 Just a few nore questions, if you don't mnd. The
11 first is fromYasmne Daniels in the room
12 M5. DANI ELS: Thank you. Dr. Yasmine Daniels from
13 the Directorate of Enforcenment Prograns, OSHA. Thank
14 you again for your testinony, Ms. Valentina and M.
15 Lopez. In your witten comments, you stated that the
16 standard shoul d i npl ement a requirenent for enployer
17 reporting of heat-related incidents that occur at work.
18 Ei t her now or in your post-hearing coments, can you
19 explain why you would Iike OSHA to require enployers to
20 devel op a heat-related incident log, even if the
21 I ncidents do not warrant a record on their OSHA injury
22 and illness reporting forns?
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1 M5. VALENTINA: Yes, we'd be happy to talk nore
2 about that in detail in our post-hearing comrents.
3 M5. DANI ELS: Thank you.
4 MR. SCHAYER  (Okay. Stephen Schayer. And we do
5 have a question from our econom st, Rachel Carse on the
6 l i ne.
7 M5. CARSE: H . | just have one question about
8 whet her you have any data or information on the
9 per cent age of your nenbers that are working in
10 environnents that have heat, such as those worKking
11 outdoors, those working in facilities wth inadequate
12 climate control, and those working indoor with sone
13 type of radiant heat source either with or wthout
14 climate control? So if you could, if you have that
15 I nformati on and can share it in post-hearing comrents
16 we woul d appreciate it. Thank you.
17 M5. VALENTI NA: Thank you. Yes, we will provide
18 you with -- with that data in the post-hearing
19 conment s.
20 MR. SCHAYER: Thank you. Stephen Schayer. Qur
21 final question fromthe OSHA panel will be from Zoe
22 Pet r opoul os.
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1 M5. PETROPOQULCS: Hi. M. Lopez nentioned in
2 his -- oh, this is Zoe Petropoulos with the Directorate
3 of Standards and Gui dance. M. Lopez nentioned in his
4 testinmony that he's wi tnessed col | eagues passi ng out or
5 collapsing on the job. And | was wondering if you can
6 share, now or in post-hearing coments, the frequency
7 w th which you've observed this and for instance, how
8 often does it happen in a nonth, and anong how nmany
9 cowor ker s?

10 And |"malso interested if you could share any

11 details, now or in post-hearing conmments, what

12 typically happens in these scenarios? 1|s there sone

13 sort of response from managenent or coworkers to cool

14 wor kers or respond to these workers? And if so, what
15 does that response |ook |ike typically? And for those
16 guestions, we'd be interested in experiences of the

17 br oader UFCW nenbershi p, not just M. Lopez's record.
18 M5. VALENTI NA:  Thank you, Ms. Petropoul os, for

19 that question. Rigo, if you have anything to share

20 about the frequency of people passing out in your

21 plant, that would be great. |f not, | am absolutely

22 happy to do nore wal kt hroughs, talk to nenbers, and
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1 tal k about the frequency of these events, because it
2 really is -- they're very serious. And it's a
3 testament to how i neffective the heat action plans are
4 in these plants, if there are any in place.
5 MR LOPEZ: Yes, I'd like to talk about it. It
6 usual Iy happens every summer, so probably maxi mum of
7 five people. Over this |last week, sonebody -- sonebody
8 fainted on the on the work and had to | eave work. So
9 it all depends on -- on the heat and the -- and the
10 hum dity of the workpl ace.
11 MS. VALENTI NA: Thank you, Rigo. And like |I said,
12 | "' m happy to provide nore insight from other nenber
13 experiences in the post-hearing comments.
14 M5. PETROPQULCS: Thank you. That's it for ne.
15 MR. SCHAYER St ephen Schayer, again. Thank you
16 again to Ms. Valentina and M. Lopez for your testinony
17 and for answering our questions. Your Honor, that
18 concl udes the questions from OSHA
19 JUDGE BELL: Any questions fromthe Solicitor?
20 MR. MOCZULA: Daniel Mczula, for the Solicitor's
21 Ofice. In your witten conment, you address the need
22 for anti-retaliation provisions. | was wondering, what
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1 have your nenbers' experiences been conmuni cati ng about

2 heat -rel ated hazards and injuries to managenent and

3 what the responses have been? You're welcone to do

4 this in the post-hearing conment.

5 M5. VALENTINA:  Yes, we will -- we will do so in

6 t he post-hearing comments. Thank you.

7 JUDGE BELL: Are there any other questions for

8 t hese W t nesses?

9 M5. CARLON: Yes, Your Honor, we have one from M.
10 Shrestha. Pl ease state your nane for the record.

11 M5. SHRESTHA: Hello. M nane is Ayusha Shrestha
12 and |"'mwith the AFL-CIO. First off, thank you to M.
13 Lopez and Ms. Valentina -- testinony. | have severa

14 guestions. This will probably be nore towards M.

15 Lopez, but of course, if Ms. Valentina can answer as

16 well, that'd be great. Nunber one, M. Lopez, you, in
17 your testinony, nentioned the grueling heat conditions
18 you work under. | was wondering if workers have access
19 to clean water in your plant? Wat does managenent do
20 I n your plant to protect you in the heat?

21 MR. LOPEZ: No, we don't. W don't have access to
22 clear water.
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1 M5. SHRESTHA: (Ckay. And then you al so nentioned
2 a lack of -- oh, sorry. This is Ayusha Shrestha from
3 the AFL-CIO.  You nentioned a | ack of fans in your
4 plants. Do you have a properly functioning AC or
5 cooling systemin your plant at all right now? Wat --
6 what does that | ook |ike right now for your --
7 MR. LOPEZ: The only cooling -- cooling that we
8 have is -- the ones that are working, it's for the
9 USDA. For the rest of us, for the workers, they don't
10 work. They -- they -- they don't -- they don't give us
11 any cool breeze or nothing at all. And on the fans,
12 there's sonme people that are mssing fans, and they
13 don't even get the -- the air that they need.
14 M5. SHRESTHA: Ckay. And thank you for that
15 answer. And then lastly, can you tal k about how your
16 coworkers with health conplications deal with the heat
17 at work? Are they disproportionately affected?
18 MR. LOPEZ: Yes, nostly ny coworkers, they have
19 di abetes or high blood pressure or certain health
20 I ssues. And the heat affects thema lot. So all they
21 need is clear drinking water, fans, and take breaks.
22 M5. SHRESTHA: Thank you so nuch. That concl udes
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1 nmy questioning. Thank you to both of you.
2 JUDGE BELL: All right. Thank you very nuch for
3 your testinony, and we'll |ook forward to your post-
4 heari ng conments.
5 MR. LOPEZ: Thank you.
6 JUDGE BELL: Thank you.
7 M5. CARLON: Next speaker is Lauren WIIians.
8 Pl ease state your nanme and affiliation for the record.
9 M5. WLLIAMS: MW nane is Lauren WIllianms, and |
10 serve as Vice President of Governnent Relations for the
11 Nat i onal Associ ati on of Whol esal er-Di stri butors.
12 JUDGE BELL: All right. WM'am you can go ahead,
13 pl ease.
14 M5. WLLIAMS: Thank you. To start, | just wanted
15 to thank you for holding the hearing, and we appreciate
16 you taking the tinme to listen to our testinony. NAWISs
17 t he national voice of whol esale distribution, an
18 associ ation conprised of enployers of all sizes in
19 national, regional, state, and |local industry trade
20 associ ations that enploys over 6 mllion workers in the
21 United States.
22 Ensuring safety is always paranount to our
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1 i ndustry and we share in OSHA's m ssion to protect our
2 wor kers. W agree that heat can pose risks to workers
3 in a range of workplaces around the country, and
4 enpl oyers shoul d protect workers from excessive heat.
5 We have significant concerns with the inflexible, one-
6 size-fits-all rul emaking that was proposed. NAW has
7 provi ded robust conments on the proposed rule outlining
8 t hese concerns.
9 For exanpl e, whol esal er-distributors operate
10 war ehouses -- whol esal er-distributors operate
11 war ehouses t hroughout the country. Sone enpl oyers
12 oper ati ng warehouses nmaintain climte-controlled
13 pl aces. Many have voluntarily inplenented heat illness
14 prevention plans. Although the specifics of these
15 pl ans vary, the variance is attributable to the fact
16 t hat warehouses store a w de range of products, many of
17 whi ch require distinct considerations. For instance,
18 sonme products, such as over-the-counter drugs and food
19 products, necessitate tenperature controlled
20 conditions, while others do not. In many instances, it
21 I's inpractical to provide air-conditioning in
22 war ehouses. Instead, our nenbers use | arge open garage
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1 doors and fans to help regulate the tenperature within
2 their facilities.
3 The proposed standard is overly broad, covering
4 all enployers in all industries and all regions of the
5 country, and therefore it fails to distinguish between
6 t he nunmerous workplaces it seeks to regulate. This is
7 | i kel y why workpl ace safety regulators in California,
8 Col orado, Oregon, and Washi ngton have drawn
9 di stinctions between indoor and outdoor work when
10 promul gati ng heat stress standards.
11 OSHA hel d a smal | busi ness advocacy revi ew panel
12 on the potential heat standard, ahead of issuing a
13 proposal. Unfortunately, the agency did not take
14 seriously the concerns that were outlined in the
15 report. Had OSHA heeded these recommendations, it nmay
16 have rightly concluded that a one-size-fits-all heat
17 standard i s unworkabl e.
18 The scope of the proposed rule before us today
19 denonstrates how inpractical -- and inflexible nature
20 fails to distinguish between workpl aces. For exanple,
21 a provision that causes concern for enployers is the
22 mandatory rest break requirenents. Menbers take
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1 i nportant steps to ensure that their enpl oyees are
2 protected from excessive heat in the workplace, such as
3 provi di ng enpl oyees i nmedi ate access to air-conditioned
4 break roons and cool drinking water. Menbers know and
5 understand from experience to ensure their enpl oyee
6 safety by allow ng needed breaks, while at the sane
7 time maintaining continuity of their business
8 oper ati ons.
9 However, OSHA's proposal that requires 15-m nute
10 breaks at | east every two hours creates significant
11 operational challenges. |n warehouse environnent, you
12 have trucks comng in and out to unload and | oad
13 products at different tines. Menbers stagger plan
14 breaks to account for necessary production timng and
15 ot her workplace duties. Unfortunately, the
16 inflexibility of the proposed standard does not all ow
17 enpl oyers, especially those operating indoor
18 facilities, to account for and nanage enpl oyee heat
19 breaks while mnimzing inpacts to production.
20 Anot her provision in the rulemaking I'mgoing to
21 focus on is the heat safety coordinator, given the many
22 questions our nenbers have. The proposed rule would
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1 requi re enployers to designate one or nore heat safety
2 coordinators to inplenment and nonitor the HIPP. As
3 witten, it is unclear whether the position would need
4 to be staffed year round or what other duties the
5 coordi nator can hold. Larger conpanies with safety
6 teans could assign current staff, if OSHA al |l ows
7 flexibility. But for smaller businesses, the vague
8 mandate could nean hiring entirely new personnel,
9 despite OSHA' s assertion that enpl oyers would not be
10 required -- for this rule.
11 The rul e doesn't even say what the safety
12 coordinator is actually supposed to do beyond vague
13 conpliance with the HIIPP. OSHA s failure to define
14 this role, or factor in the real cost of hiring,
15 trai ning, and keeping these coordinators is just one of
16 the many reasons this rule should be w thdrawn.
17 Lastly, OSHA has not denonstrated that excessive
18 heat presents a significant risk of material harmin
19 all workpl aces and ci rcunstances the rule woul d
20 regul ate and/ or that the proposed rule would
21 substantially reduce or elimnate heat-related risk.
22 We support OSHA' s goal of protecting enpl oyees from
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1 excessive heat in the workplace, but OSHA nust operate
2 within | egal paraneters of its statutory grant.
3 Qur nenbers have instituted procedures, where
4 appropriate, to protect enployees from excessive heat
5 and these plans are designed specifically for each
6 particul ar |location, type of work, and applicable
7 enpl oyees. These uniquely tailored and vol untary
8 prograns stand in marked contrast to the enforceable,
9 one-si ze-fits-all approach that OSHA takes with this
10 proposal. For the reasons outlined today and in our
11 comments, we would urge the agency to withdraw the
12 proposed rule. Thank you for the opportunity to
13 provi de testinony here today.
14 JUDGE BELL: Ms. WIlianms, thank you very mnuch.
15 W' re going to defer any questions that we have until
16 we' ve heard the next speaker. Are you able to stay
17 wth us for a few nore m nutes?
18 M5. WLLIAVS: Absolutely.
19 JUDCGE BELL: Ckay. Thank you very nuch.
20 M5. CARLON: The next speaker is Edw n Egee.
21 Pl ease state your name and affiliation for the record.
22 MR. ECGEE: Yeah. Thank you. M nane is Edw n
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1 Egee, and | am Vice President of Labor and Enpl oynent
2 Rel ati ons at the National Retail Federation.
3 JUDGE BELL: o ahead, pl ease.
4 MR. EGEE: Thank you, sir. And thank you, Your
5 Honor. And thank you to the fol ks at the Cccupati onal
6 Safety and Health Admnistration. |'mproud to
7 represent the National Retail Federation. Qur nenbers
8 represent -- excuse nme. CQur nenbers operate stores
9 nati onwi de. We represent both the largest retailers in
10 the country, as well as nom and pop stores with only a
11 few enpl oyees. Let ne start by thanking the | eadership
12 of OSHA for this opportunity, and |I'm pl eased to share
13 the views of the retail industry regarding the
14 Qccupational Safety and Health Admi nistration's
15 activities concerning excessive heat in the workpl ace,
16 i ncluding the previous adm nistration's proposed
17 regul ati on.
18 Retai l ers have | ong denonstrated a strong
19 commtnent to ensuring workplace safety. This includes
20 the establishnment of climate-controlled environnents
21 and the inplenentation of voluntary heat illness
22 prevention plans. Last year in 2024, NRF in -- in
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1 concert with our friends at the National Association of
2 War ehousers, filed extensive conments with the
3 Qccupational Safety and Health Adm nistration, arguing
4 that the Biden rule exceeded OSHA s authority and was
5 overly broad and essentially unworkable. NRF w |
6 continue to assert that OSHA has not provided
7 sufficient evidence to denonstrate that excessive heat
8 constitutes a significant risk in the workpl ace.
9 The proposed rule seeks to regul ate what they
10 consider to be a hazard, but is really a
11 nonoccupati onal hazard. OSHA has failed to denonstrate
12 t hat heat possesses a significant risk to all enpl oyees
13 covered by the standard, considering the w de range of
14 i ndi vidual health factors that contribute to potenti al
15 heat-related ill nesses or injuries.
16 Unfortunately, there is a long history here of
17 fail ed past OSHA rul emaki ngs that are sinply too broad
18 and too burdensome and too unworkable to effectuate.
19 This includes the ergonomc regulation fromthe | ate
20 1990s and the COVID vacci ne mandate froma few years
21 ago. W do not want to see OSHA institute another one-
22 size-fits-all approach that will -- that would be
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1 detrinmental to the econony, to enployers, and to -- and
2 to essentially everyone covered by the rule. The
3 proposed regul ati on's standardi zed net hodol ogy is
4 I npractical given the diverse risks associated with
5 excessive heat, which vary based on industry,
6 geogr aphi cal | ocation, and the heat -- excuse ne -- the
7 heal th conditions of individual workers.
8 As | nentioned earlier, retailers across the
9 country have already inplenented significant, specific
10 heat ill ness prevention plans. Each of these plans are
11 particular to the nature of the workplace, and these
12 progranms better account for the nuances of i ndividual
13 wor kpl aces. These prograns woul d be underm ned by the
14 rigidity of the proposed rule.
15 The proposed rule's inplenentati on woul d be
16 chal l engi ng and costly for NRF nenbers, requiring
17 significant adjustnents to existing operations. Sone
18 requi renments, including extensive tenperature
19 noni toring and recordkeeping -- these requirenents | ack
20 clarity, they're intrusive, and sinply don't align with
21 busi ness realities. The costs related to these
22 requi renents are neither reasonable nor justified,
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1 particularly considering existing General Duty d ause
2 obligations. OSHA should further reconsider its
3 approach, given the Suprene Court's decision in Loper
4 Bright. As you know, that decision requires agencies
5 to thoroughly consider the inpact on the entire
6 regul ated community.
7 In closing, if OSHA decides to nove forward with a
8 rule, NRF remains commtted to -- to supporting a rule
9 that is feasible, flexible, and performance-oriented.
10 NRF | ooks forward to working with our friends over at
11 the Occupational Safety and Health Adm nistration to
12 effectuate such a rule. Thank you, and | thank you for
13 the time and the opportunity to testify today.
14 JUDGE BELL: Thank you. O her questions fromthe
15 OSHA room either for Ms. Wllianms or M. Egee?
16 MR. SCHAYER  Yes, Your Honor. W do have sone
17 guestions. Thank you, Ms. WIllians and M. Egee for
18 your testinony. |'m Stephen Schayer from OSHA. | just
19 wanted to foll owup, M. Egee, on sonething you just
20 said that the proposed rule woul d underm ne exi sting
21 heat -rel ated safety prograns that your nenbers have,
22 and your nenbers already have taken proactive steps to
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protect their workers. Could you pl ease describe the
steps that your nmenbers currently take and why you
think the proposed rule would underm ne then?

MR. EGEE: Yeah. Again, as | nentioned -- and we
articulated this at length in our witten testinony.
You know, we feel |like those -- those plans are
tailored to each individual workplace. And given the
I nportance of this issue for our nenbership, |'m happy
to followup further in witing.

MR. SCHAYER: (kay. Thank you. And if possible,
I f any of your nenbers are willing to share sone of
their plans in the post-hearing, | think that would
hel p us to better understand, you know, where there's
overl ap and whatnot as well.

MR. EGEE: Yes, sir.

MR. SCHAYER. Ckay. Thank you very nuch. Now |'d
like to turn -- actually, | have one nore question.
Sorry. This is on the scope of the rule. In your
comments, you di scussed sone concerns wth the proposed
exenption of short duration enpl oyee exposures at or
above the initial trigger of 15 mnutes or less in any

60-m nute period. So just wondering if you could
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1 explain, now or in your post-hearing comment, how this
2 proposed exenption could be nore flexible, or how you
3 propose it be -- it be changed to better address your
4 concerns?
5 MR. EGEE: Yeah. And |I'mhappy to -- to defer to
6 ny friend fromthe National Association of Wirehousers.
7 | would say -- you know, | would say for -- for nost
8 retailers, | think we were thinking about -- and we can
9 articulate this further in witing, | think we were
10 t hi nki ng about the enpl oyee who spends the vast, vast
11 majority of the day indoors and then nmaybe has to pop
12 out to service a custoner in the parking |lot or service
13 a custoner in the lawmn and garden area, that kind of
14 thing. That's what we were thinking about. But
15 exactly how you approach that -- and again, | defer to
16 Ms. WIllians as well, if she has any coments. But you
17 know, I -- you know, | think we can articul ate that
18 further going forward.
19 MR. SCHAYER Great. Thank you very nuch. M.
20 Wl lianms, did you have any comments?
21 M5. WLLIAMS: No. | think we're just happy to
22 expand upon that point in post-hearing comments. Thank
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1 you.
2 MR. SCHAYER  (Okay. Thank you. Now l'd like to
3 turn to Zoe Petropoul os on the line.
4 M5. PETROPOULCS: Hi. Zoe Petropoulos with the
5 Directorate of Standards and Gui dance. | have two
6 guestions for you. |In your witten coment, you
7 expressed concerns with the nonitoring requirenents in
8 paragraph (d) of the proposal. Can you provide details
9 or exanpl es on how nenber enployers currently nonitor
10 tenperature or heat index at work sites?
11 MR. ECGEE: Yeah, | think they would -- and | defer
12 to Ms. Wllians as well -- but | -- you know, | think
13 there's a variety of -- of approaches there. And |
14 prefer to articulate themin witing.
15 M5. WLLIAVS: Yeah, | would -- | would agree with
16 that. | think -- in post-hearing coment. | woul d
17 just note, obviously, there are sone standards already
18 set in sone of the states that our nenbers are
19 conplying. So we need to provide additional detail
20 t here.
21 M5. PETROPOULOS: Got it. Actually that's -- you
22 just made ne think of a question based on what you
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1 said. |If you have any details or exanples or any
2 experi ences fromyour nenber enployers in those states
3 about how they're conplying with the rule and the rules
4 in those states, we would be interested in nore details
5 you can share.
6 M5. WLLIAVS: Yeah. Happy to provide additional
7 details. | know there were sonme conpliance issues with
8 sone of the states as well. So happy to kind of share
9 t heir experience.
10 M5. PETROPOQULCS: Thank you. My other question
11 was about energency response and pl anning for
12 energencies. |In your conment, you wote that nenbers
13 al ready have energency response plans in place and
14 menbers al ready understand the need for advanced
15 pl anning. But you also wote that the proposed
16 ener gency response and planning provisions in the
17 proposed rul e provide challenges. And so we were
18 wondering if you could provide sone additional details
19 as to what your nenber enployers are al ready doing? So
20 specifics fromthe plans that are already in place.
21 And then also, if you could share how the provision, as
22 proposed by OSHA, could potentially be nodified to be
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1 feasi ble for your nmenber enployers while al so ensuring
2 wor ker safety.
3 MR EGEE: Yes, ma'am |'d be happy to do so.
4 And Lauren and | can actually wite that one together
5 injoint -- in joint cooments, if that's all right.
6 M5. WLLIAVS: W -- additional coment.
7 M5. PETROPOULCS: That's it for me. Thank you so
8 much.
9 MR. EGEE: Thank you ma' am
10 MR. SCHAYER  Thank you. Stephen Schayer, again.
11 Now I'd like to turn to Brenda Finter in the room here.
12 M5. FINTER. Good norning. Brenda Finter, OSHA
13 Directorate of Standards and Gui dance. Just one
14 guestion. How often are vehicles not equi pped with AC
15 and what requirenents for cooling areas should be put
16 in place when a vehicle does not have AC?
17 M5. WLLIAMS: | guess I'll start. | think in
18 general, from ny understanding fromour nenbers, their
19 vehi cl es are equi pped with AC, but | would have to go
20 back and ki nd of ask them sonme additional questions to
21 provi de you additional information there. So happy to
22 answer that in post-hearing comment.
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1 M5. FINTER. Thank you.
2 MR. EGEE: That's ny experience as well.
3 M5. FINTER. Thank you.
4 MR. SCHAYER  Ckay, thank you. Stephen Schayer,
5 again. | would like to turn to Tiffany DeFoe.
6 M5. DEFOE: H . This is Tiffany DeFoe,
7 Directorate of Standards and Gui dance, OSHA. So in the
8 joint coments that were submtted earlier to the
9 record, you recomended that OSHA shoul d wi thdraw t he
10 proposed rul e for reasons that included your concerns
11 about the proposed rest break requirenents, which you
12 stated woul d not allow enployers to appropriately
13 manage rest breaks in their facilities. Now, if OSHA
14 does nove forward with the rule that includes mandatory
15 or as-needed rest break requirenments, could you provide
16 your thoughts, either now or in post-hearing comments,
17 on what changes OSHA coul d make to the proposed
18 requi rements that woul d hel p address your concerns
19 while still being protective of workers?
20 MR. EGEE: Absolutely. Yeah. No, | think that's
21 a conpletely fair request. | think that's exactly
22 sonething that we need to -- to engage upon wth you,
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1 and we're happy to do so in witing.
2 M5. WLLIAVS: Yeah, sane. And | will just
3 mention -- | think | nmentioned this in ny testinony
4 here today. M conversations with nmenbers, if people
5 are asking for a break due to heat-related, they are
6 absolutely allowing themto take that break and to
7 ensure their safety. But absolutely happy to go back
8 and speak to our nenbers about this and answer this in
9 post - heari ng conments.
10 M5. DEFOE: Thanks so much. And one nore
11 question. In the joint comments, there was al so a
12 concern expressed about the potential for as-needed
13 breaks to be used excessively or inappropriately. And
14 we had a simlar concern raised by a couple of earlier
15 comrenters in the hearing. One of themhad a
16 suggestion that OSHA should provide guardrails to --
17 to -- in the formof nonmandat ory gui dance that woul d
18 acconpany a rule, that would give nore di scussi on about
19 what typical rest break use would | ook |ike and just
20 ot her kinds of corollary discussion to help sort of
21 normal i ze what -- what are the expectations around rest
22 breaks for enployers and enpl oyees. And |'m wonderi ng
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1 i f your organi zati ons have thoughts they would like to
2 share about whether such gui dance coul d hel p address
3 concerns about potential m suse of as-needed rest
4 breaks? And if so, if there's any specific information
5 that your organizations think it should include.
6 MR. EGEE: Yeah, absolutely. W did articulate
7 that concern in in our witten coments. And as far as
8 reconmendati ons goi ng forward, we're happy to share
9 sone.
10 M5. DEFOE: That's all | have. Thank you so nuch.
11 MR. EGEE: Thank you nm'am
12 MR. SCHAYER: Thank you. Stephen Schayer, again.
13 Qur final questions fromthe OSHA panel will be from
14 Rachel Carse, on the line.
15 M5. CARSE: Hi, this is Rachel Carse from CSHA. |
16 know we talked a little bit about sharing HIPPs. And
17 | just wanted to nake clear to Ms. Wllians, if you
18 al so have nenbers' HIPPs that you can share, we woul d
19 appreciate that.
20 I was al so wondering if you had an idea of what
21 per cent age of your nenbership has existing heat plans
22 in place? |If you have any estimates or information on
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1 how common it is within your industry, we would
2 appreciate that infornation.
3 M5. WLLIAVMS: | don't have that off the top of ny
4 head. | would need to ask our nenbers and submit that
5 information to you in post-hearing comments. Thanks.
6 MR EGEE: |'msorry. | couldn't hear -- you
7 broke up a little bit for nme. How common what is in
8 our industry?
9 M5. CARSE: Heat Injury Illness Prevention Plan.
10 MR. EGEE: Oh, yeah. Absolutely. Yeah.
11 M5. CARSE: And secondly, you nentioned air-
12 condi ti oni ng and warehouses. And we're also interested
13 i n knowi ng what share of warehouses across your
14 menber shi p, have tenperatures nai ntai ned bel ow 80
15 degrees?
16 MR. EGEE: Yeah, | think we nentioned that in the
17 comments. Lauren, did we not?
18 M5. WLLIAVS: | don't think we go into detai
19 around the percentages. That's certainly sonething we
20 can try to get nore detail on to provide you wth.
21 M5. CARSE: Yeah, thanks. That would be great. |
22 think the comment just nentioned that sone. And if you
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1 have any nore specific infornmation, we would appreciate
2 that. Thank you.
3 M. WLLIAMS: Thank you.
4 MR. SCHAYER  (Ckay. Thank you. This is Stephen
5 Schayer, again. Thank you, Ms. WIllianms and M. Egee
6 for your testinony today. And that concludes the OSHA
7 guestions, Your Honor.
8 JUDGE BELL: Al right. Any questions fromthe
9 Solicitor?
10 MR. MOCZULA: Daniel Mczula for the Solicitor's
11 O fice. Just one question. M. Egee, you nentioned
12 that there was a |lack of clarity in sone of the
13 proposed requirenents for this OSHA standard. |If, in
14 your post-hearing conments, you could highlight these
15 provi sions and make recomendations to further add
16 clarity, we would nmuch appreciate it. Thank you.
17 MR. EGEE: Yeah, absolutely. W'd be happy to do
18 SO, Sir.
19 JUDCGE BELL: Al right. Are there any other
20 questions for these w tnesses?
21 M5. CARLON:. Yes, Your Honor, we have three. The
22 first is fromM. Arberry. Please state your nane for
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1 t he record.
2 M5. ARBERRY: Hi. Chenay Arberry with the AFL-
3 c o
4 JUDCGE BELL: Go ahead pl ease.
5 M5. ARBERRY: Oh, hi. M question is for either
6 panelist. Sort of followng the line of what Rachel
7 Carse with OSHA just asked, when do your nenbers -- or
8 when did your nenbers first wite their heat illness
9 prevention plans? Do you have any idea when they
10 formul at ed?
11 MR. ECGEE: | assune that happened at various tines
12 for various enpl oyers.
13 M5. WLLIAVS: Yeah. | don't have any specific
14 information to share on that.
15 M5. ARBERRY: And so in follow ng that, how do
16 your nenbers update their heat illness prevention plans
17 since they were first devel oped?
18 M5. WLLIAVS: | nean, that's sonething we can
19 certainly kind of dive into nore in our post-hearing
20 conment s.
21 M5. ARBERRY: Geat. And then do either of your
22 entities ever evaluate the effectiveness of the heat
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1 i1l ness prevention plans?
2 MR. EGEE: O course.
3 M5. ARBERRY: And how often?
4 MR EGEE: | nean, | think it depends on the
5 enpl oyer, right? W represent thousands and thousands
6 of busi nesses nationwi de from you know, two and three
7 person operations to a nassive enployer. So it's hard
8 for me to give a -- to give a standard response to that
9 answer -- to your question.
10 MS. ARBERRY: That's all for ne. Thanks, Your
11 Honor .
12 JUDGE BELL: All right. Next question please.
13 M5. CARLON: Next question is fromMs. Val entina.
14 Pl ease state your name for the record.
15 M5. VALENTINA: Victoria Valentina with United
16 Food & Commerci al Wbrkers Uni on.
17 JUDGE BELL: Wl cone back. Go ahead with your
18 guestion, please.
19 M5. VALENTI NA:  Thank you, Your Honor. My
20 question is simlar to the one that Ms. Carse asked.
21 But you nentioned in your submtted comments that many
22 of your -- many of your nenber conpani es have
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1 i npl enented voluntary heat illness and injury
2 prevention plans. And | was just wondering if you know
3 t he nunber and the percentage of your nenbers that have
4 voluntarily submtted these?
5 MR. EGEE: Yeah, | think we've already discussed
6 that. |[It's just we have such a broad, broad
7 menbership, | can't possibly begin to give you nunbers
8 on these things.
9 M5. VALENTINA: Ckay. That is all for ne, Your
10 Honor .
11 JUDGE BELL: Next question please.
12 M5. CARLON: Next is fromM. Sami. Please state
13 your nane for the record.
14 M5. SAMI: Hello. M nane is Nicole Sami,
15 Seni or Research Coordinator for United for Respect.
16 How woul d workers be -- be protected agai nst
17 retaliation for reporting hot conditions, the need for
18 a break, or having a heat-related illness in the
19 absence of the proposed heat standard?
20 MR EGEE: [|'msorry, could you repeat your
21 guestion again?
22 M5. SAMI|: How woul d workers be protected agai nst
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1 retaliation for reporting hot conditions, the need for
2 a break or water, or for having a heat-related ill ness
3 in the absence of the proposed heat standard?
4 MR EGEE: | nmean, | think -- and I don't want to
5 speak for Ms. Wllianms, but 1'd say our -- our nenbers
6 provi de opportunities for enployee engagenent in a
7 variety of different -- different respects. And again,
8 It depends on the particul ar enpl oyer.
9 M5. WLLIAMS: Yeah, | would agree with that. And
10 al so, | would just note that enployee safety is nunber
11 one in all these facilities and firnms. And protecting
12 their safety is very inportant. So they take any type
13 of concern extrenely seriously.
14 M5. SAMI: Thank you.
15 JUDCGE BELL: Any other questions for these
16 W t nesses?
17 M5. CARLON:. Yes. Your Honor, we have one
18 addi ti onal one from M. Lundegren.
19 JUDCGE BELL: M. Lundegren, go ahead, please.
20 MR. LUNDEGREN: Thank you, Your Honor. This is
21 Bruce Lundegren with the Ofice of Advocacy at the US
22 Smal | Busi ness Adm nistration. H, Laura -- Lauren and
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1 Ed, good to see you both. And | apol ogize, | m ssed
2 t he begi nning of your statenent. So | had anot her
3 obl i gati on.
4 But | wanted to ask you a two part question. One
5 is dealing wwth this issue of hybrid work environnments.
6 OSHA's rule really deals wth indoor and outdoor work
7 environnments. But | understand fromtalking with both
8 of you about the nature of your work sites and that
9 enpl oyees are continually noving, changing job tasks,
10 novi ng i ndoors, noving outdoors. So how -- should the
11 rul e include sone kind of hybrid work environnent?
12 And then al so, the second part is about
13 i npracticality, infeasibility, or creating a greater
14 hazard. Are there aspects of your workplace where the
15 rul e as proposed woul d be either infeasible or
16 I npractical, or would create a greater hazard? Thank
17 you.
18 MR. EGEE: Yeah, let ne take the first one, and
19 then | defer to ny friend for the second one. | would
20 say that, you know, in the first one -- and |
21 articulated this to OSHA a mnute ago -- is, we were
22 thinking in terns of just, you know, inmagine a |arge,
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1 | ar ge hardware store where -- where enpl oyees cone and
2 go fromthe | awn and garden section, you know, for, you
3 know, two mnutes at a tinme, five mnutes at a tine,
4 just very, very briefly. They go -- they |eave the
5 ai r-condi ti oned environnment and go outside. W feel
6 | i ke the proposed rule fromthe Biden Adm nistration
7 didn't -- didn't properly address the de mnims nature
8 of that exposure to heat. And it's sonmething we -- we
9 certainly would be eager to work with the

10 adm ni stration on going forward.

11 M5. WLLIAMS: Yeah. Thank you, Bruce. | -- |

12 woul d agree. | think, you know, your point is well

13 taken, right? And we tal ked about this, | think, in

14 our conmments. There are a lot of positions in which --
15 | i ke, for exanple, a driver that may be in an air-

16 condi ti oned cab, but then has to get out and help

17 unl oad or load a truck. So there are a ot of

18 circunstances in which the rule, kind of as |

19 mentioned, it's kind of a one-size-fits-all, and it

20 really doesn't totally work for every environnent,

21 whi ch makes conpliance extrenely difficult for an

22 enployer. So that is definitely sonething |I think the
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1 adm ni stration shoul d consi der.
2 And then regarding infeasibility and inpractica
3 things, | know | nentioned a couple today, and we're
4 happy to kind of expand upon those exanples in post-
5 hearing coments. But there are certainly tinmes where
6 you can't just stop sonething as you're doing it,
7 because it nmay create a bigger safety concern for the
8 wor kers -- the worker thenselves or the workers around
9 them So that is sonething that we can kind of expand
10 upon as typical scenarios, but that -- that is
11 sonet hi ng that shoul d be consi dered.
12 JUDGE BELL: M. Lundegren, you're nuted.
13 MR. LUNDEGREN: Thank you Lauren. And this is
14 Bruce Lundegren again. And | wanted to ask you a
15 followup. You talked about a de mnims, you know,
16 exception to the rule. There is there is a provision
17 in there that says that it only kicks in if you' ve been
18 exposed for nore than 15 mnutes in a 60-m nute peri od.
19 Does that satisfy your concerns or is that not
20 adequate? O does it just -- just too -- too
21 prescriptive in nature?
22 MR. ECGEE: Yeah, it's very prescriptive. And
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1 again, we don't want -- you know, simlar to -- |I'm
2 t hi nki ng about the, you know, the dual jobs rule that
3 the past administration came out with, where you woul d
4 essentially have to have, you know, every enpl oyee
5 equi pped with a stopwatch or recording their tine and
6 that, you know, in various -- in various scenari o0s.
7 Again, that's just admnistratively burdensone. W're
8 happy to work with the admnistration to find sonething
9 t hat that nmakes sense in that area.
10 MR, LUNDEGREN: Ckay. Thank you both, |
11 appreciate it. Thank you, Your Honor.
12 JUDGE BELL: Thank you. Any other questions for
13 t hese w tnesses?
14 M5. CARLON: There are not, Your Honor.
15 JUDGE BELL: Al right. Thanks very much for your
16 testinmony. W appreciate it.
17 MR. EGEE: Thank you guys.
18 M5. CARLON. The next speaker is Jeffrey
19 Atteberry. Please state your nane and affiliation for
20 t he record.
21 MR. ATTEBERRY: (Good norning. |'mJeff Atteberry,
22 Senior Policy Advisor in Upstreamat the Anmerican

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 112
1 Petrol eum I nstitute.
2 JUDGE BELL: M. Atteberry, go ahead, please.
3 MR. ATTEBERRY: Thank you sir. 1'd like to first
4 t hank the Cccupational Safety and Health Adm nistration
5 for the opportunity to speak at this norning' s hearing.
6 Today, |'m speaking on behalf of API's nearly 600
7 menbers who produce, process, distribute the majority
8 of the nation's energy. |In today's comments, |'Il be
9 reiterating APlI's position on whether a heat rule
10 shoul d exi st at the federal level, howto regul ate
11 extrene heat at the federal |evel in our opinion, and
12 how -- and our high | evel concerns pertaining to the
13 proposed heat injury and illness prevention rule.
14 APl does not oppose the idea of federal regulation
15 protecting our industry's workers fromthe dangers of
16 extrene heat. Recognizing the grave significance of
17 heat hazards in the workplace, we have nade protecting
18 wor kers agai nst heat injury and illness a top priority.
19 In fact, enployers in the oil and gas industry have
20 successful |y managed the risk of heat for decades by
21 I ncorporating tools such as OSHA- NI OSH Heat Safety Tool
22 app, or OSHA's Heat Stress GQuide into their
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1 organi zation's own custonm zed heat nanagenent prograns.
2 Qur conments, submitted in January of 2022 on the
3 Advanced Notice of Proposed Rul emaki ng, highlight the
4 regul ati on of extrenme heat at the federal |evel. API
5 I ndi cated our preference was a federal standard that
6 was fl exible, performance-based, and backed by
7 research. A flexible standard shoul d encour age
8 enpl oyers and enpl oyees to use technol ogi es that
9 measure and mtigate heat stress, as well as nonitor
10 acclimatization in individual workers, because
11 I ndi vidual nonitoring is nore effective in detecting
12 and preventing heat stress.
13 In short, this rule is too expansive. |t attenpts
14 to regul ate nunerous diverse industries with nultiple
15 operations, settings, and many geographic areas with a
16 single rule. Wat works for the agricultural industry
17 may not be what works for the oil and gas industry.
18 Finally, unless the proposed rule is substantially
19 changed, OSHA woul d create unnecessary burdens and
20 stifle the creativity, innovation, individualized,
21 performance-oriented solutions that the oil and gas
22 I ndustry seeks to foster.
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1 Next, I'd |like to focus on APl -- APl nenbers' top
2 three concerns with the current heat rule. These
3 concerns include heat triggers, acclimatization, and
4 breaks. Pertaining to heat triggers, in an effort to
5 make the heat rule |less prescriptive and | ess one-si ze-
6 fits-all, the initial heat and high heat triggers could
7 be elimnated. In the alternative, the triggers should
8 be specific to a geographic region and consi der | ocal
9 weat her conditions and patterns.
10 Furt hernore, as proposed, these thresholds are
11 arbitrary and overly broad, because they do not
12 consi der the individualized factors that are inportant
13 to heat to heat illness risk evaluations. As OSHA has
14 acknow edged, the risk of heat stress al so depends on
15 external factors such as relative humdity, anbient
16 tenperature, access to cool |ocations, nedical
17 servi ces, personal protective equi pnment bei ng worn,
18 ventilation, relative workload, netabolic work rate,
19 clothing, and nore. Elimnating OSHA' s proposed
20 triggers would allow an enployer to factor in these
21 | nportant considerations, such as the geographic region
22 and recent weather conditions and patterns.
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1 Should OSHA retain the initial and high heat
2 triggers in the final rule, it should do so in a way
3 that is specific to the geographic region in question,
4 as well as the recent weather conditions and patterns.
5 For illustrative purposes, the |ow heat trigger could
6 correspond to a location's P95 tenperature, while the
7 hi gh heat trigger could correspond to a | ocation's P98
8 tenperature. These values, by definition, would
9 represent statistically extrenme heat values at a -- at
10 a specific location.
11 One final point on heat triggers. OSHA has
12 exanpl es of standards on heat that do not contain
13 absolute thresholds. For instance, Nevada OSHA
14 requi res enpl oyers to conduct job hazard anal yses
15 I nstead of setting tenperature thresholds. Under this
16 approach, enployers would assess working conditions
17 when enpl oyees may be at risk of heat injury or illness
18 and i nplenment controls at their discretion to address
19 those specific identified risks. OSHA should consi der
20 such workabl e alternatives that enpower enployers to
21 assess working conditions and focus on exposures that
22 present real risk to workers.
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1 The second concern; new and returning worker
2 acclimatization. OSHA should elimnate its
3 prescriptive acclimatizati on nandates. |nstead, any
4 acclimatization requirenent should be specific to
5 geogr aphy, industry, and individual risk factors. API
6 menbers agree that enpl oyers should hel p ensure that
7 enpl oyees are acclimatized to the work environnent.
8 However, the current provision is unjustified,
9 inefficient and will prove to -- and will prove to be
10 too chal l engi ng for nunerous oil and gas conpanies to
11 operationalize. As with the heat triggers, OSHA shoul d
12 provide greater flexibility for enployers to tail or
13 their heat managenent efforts on acclimtization to
14 their particular workplace and enpl oyee popul ati ons.
15 OSHA has significantly underesti mated the inpact
16 of its acclimtization provisions on the oil and gas
17 i ndustry. The industry relies on a rotating workforce
18 t hat works roughly 14 days on, followed by 14 days off.
19 This schedul e could vary such that a worker is
20 regularly is regularly off for slightly nore than 14
21 days at a tine, thus subjecting that worker to a -- to
22 a curtailed work schedule for the first several days
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1 upon their return.
2 Beyond concerns related to inefficiencies, we
3 foresee greater hazard to workers’ safety if a
4 significant portion of the workforce is acclimtizing
5 under OSHA's proposed rule. Mre workers would be
6 needed in small and safety sensitive work environnents,
7 or alternatively, additional work burden would be
8 spread to the renmaining portion of the workforce that
9 I's not on the acclimatization plan.
10 Many in the oil and gas industry work in limted
11 settings, where nore space cannot be nade for nore
12 wor kers. The oil and gas industry understands the
13 hazards associ ated with heat and has successfully
14 managed them for decades with industry tailored
15 nmet hods. OSHA shoul d provide greater flexibility in
16 its acclimatization provision for enployers to adapt
17 t heir heat managenent efforts to their particul ar
18 wor ksi te operations and worker popul ation.
19 Finally, OSHA's acclinmatization provisions do not
20 account for the fact that workers in different
21 geographies will have different |evels of baseline
22 acclimatization to their environnent. For exanple, a
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1 new worker in the Perm an Basin, who previously |ived
2 or worked in Texas, mght already be acclinatized to
3 their work environnent.
4 Simlarly, a worker who is away fromwork for nore
5 than 14 days, nmay have been in an environnment during
6 those 14 days that mmcs or is even hotter and nore
7 hum d than their work environnent. There are a nyriad
8 of reasons why a worker, new or existing, mght already
9 be acclimatized to the work environnment and woul d not
10 need to gradually acclimatize again. These reasons
11 need to be accounted for in a proposed rule.
12 Finally, regarding cooling breaks, OSHA should
13 anend its overly frequent break provisions to allow
14 performance-oriented, good faith use of breaks.
15 Currently, the language on -- of the heat rul e appears
16 to provide enployees with significant access to breaks
17 as needed. Instead of using this |anguage, enployers,
18 In conjunction with [ abor -- |abor force and any
19 aut hori zed bargai ning representatives, should be
20 provided the flexibility to determ ne when breaks w ||
21 best suit their workforce and operations, especially as
22 It pertains to well control and safety.
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1 Additionally, the heat rule should require
2 enpl oyees to act in good faith in requesting and taking
3 t hose breaks. As it stands, the heat rule would
4 entitle a worker performng a job that requires | ow
5 physi cal exertion to significant breaks if their work
6 area is at a heat index of 80 degrees, so the initia
7 heat threshold is triggered. But a worker performng a
8 j ob that requires high physical exertion would not be
9 entitled if their work area has a heat index of only 79
10 degrees. A nore perfornmance-oriented requirenent woul d
11 elimnate this paradox. At the very least, the rule
12 shoul d be revised to require workers to act in good
13 faith in requesting breaks, and acknow edge t hat
14 enpl oyers will have to eval uate these requests based on
15 current safety conditions at the tine.
16 In conclusion, these are the top three concerns
17 APl has with the current proposed heat rule. Qur ful
18 comrent letter contains additional points, as well as
19 areas of the proposed rule flagged as anbi guous or
20 I naccurate. APl and its nenbers stand ready to work
21 with OSHA on a new rule, or create our own standard
22 that applies specifically to our industry and can be
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1 i ncor porated by reference.
2 In the nmeantine, regardl ess of rul enaking,
3 enployers in the oil and gas industry will continue to
4 manage heat-related risks in a responsible, safety
5 focused ways for their operations. This concludes ny
6 remarks. Again, 1'd like to thank OSHA for the
7 opportunity to speak.
8 JUDCGE BELL: M. Atteberry, thanks very mnuch.
9 Questions fromthe OSHA roonf
10 MR. SCHAYER: Yes. Your Honor. This is Stephen
11 Schayer from OSHA. W do have sone questions. Thank
12 you, M. Atteberry, for your testinony. And we
13 appreci ate you proposing sone alternatives. And if
14 it's okay, I'd just like to ask sone clarifying
15 guestions on the ones that you had about triggers.
16 MR, ATTEBERRY: Sure.
17 MR. SCHAYER  So in your testinony, you nentioned
18 using the 95th percentile and 98th percentile
19 tenperatures as the triggers, one as the initial heat
20 trigger, one as the high heat trigger to account for
21 | ocal conditions and geography conditions or
22 geogr aphi cal considerations. |'mwondering, are you
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1 awar e of enployers who al ready take an approach |ike
2 this at all?
3 MR. ATTEBERRY: | amnot, but |I'm happy to take
4 t hat question back to ny nenbers and foll owup in post-
5 heari ng conments.
6 MR. SCHAYER  Ckay, great. Thank you. And the
7 second question was just about sort of the sources of
8 this information. |'mwondering if you had any
9 t hought s on what sources enpl oyers could use to find
10 the 95th percentile or 98th percentile, or if you were
11 t hi nking that they would kind of have to track the
12 tenperatures thensel ves and then cal cul ate, you know,
13 on their own?
14 MR. ATTEBERRY: | knowin -- | believe the rule
15 references the option to use, |like the nearest National
16 Weat her Service weat her gauge. And oftentines that
17 will have a historic level of data. You know, | think
18 that could be a reasonable source for -- for trusted
19 data information or weather information there.
20 MR. SCHAYER  (Okay, | see. Yeah. ay. And so
21 just wondering if you think this would then be -- |
22 guess |'mjust wondering about the feasibility for --
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1 for small enployers, you know, to do this. But we do
2 appreci ate the suggesti on.
3 MR. ATTEBERRY: Yeah, | understand. Thank you.
4 MR. SCHAYER  Yeah. |f you have any nore thoughts
5 on that, you know, we'd appreciate it in the post-
6 heari ng conments.
7 MR. ATTEBERRY: Absolutely. [I'Il touch base with
8 ny menbers.
9 MR. SCHAYER: Sure. Thank you. |In the second --
10 or in another alternative that you nentioned in your
11 witten comments, but not in the testinony, you had
12 proposed, actually, two alternatives for absol ute heat
13 triggers. So saying that if OSHA were to keep them it
14 shoul d either increase the triggers -- and you
15 suggested as an exanple, 85 degree heat index at the
16 initial heat trigger and 100 degree heat index at the
17 hi gh heat trigger -- or keep only the initial heat
18 trigger and then nake the renai nder of the rule
19 per f or mance-ori ent ed.
20 So just had sonme questions about both of these
21 approaches. In the first one of setting triggers of 85
22 and 100 degrees heat index, do you have any evi dence
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1 that you could point to that could be used for OSHA
2 to -- to justify these triggers?
3 MR. ATTEBERRY: |'Ill need to followup -- |1l
4 need to followup in post-hearing conmments, please.
5 MR. SCHAYER  Okay, thank you. That would be very
6 hel pful, if you can provide anything. On the second
7 one, where you had suggested keeping the initial heat
8 trigger but then making the remainder of the rule
9 per f ormance-based, |'mjust wondering if you could talk
10 alittle bit nore about how you would envision that to
11 wor k? For exanple, if OSHA were to take this approach,
12 woul d the controls at the initial heat trigger in the
13 proposed standard still apply? So these would
14 essentially be the paragraph (e) controls that we had
15 requi rements at or above the initial heat trigger. And
16 then, if | understand correctly, that enployers would
17 be required to determ ne when and how to inpl enent
18 controls at a high heat trigger that they determ ne?
19 I s that how you kind of envision it working?
20 MR. ATTEBERRY: | believe so, yeah. But again,
21 I"d like to foll owup and polish up that aspect in --
22 I n post-hearing comments, please.
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1 MR. SCHAYER  Sure, perfect. Yeah, any
2 i nformati on you could provide on these alternatives
3 woul d be very hel pful. And you know, | hope you don't
4 mnd the questions. W -- we really appreciate you
5 suggesting alternatives and would i ke to just get as
6 much i nformation, as nmuch clarifying information about
7 t hem as possi bl e.
8 MR. ATTEBERRY: Absolutely. W stand ready to
9 support it. Absolutely.
10 MR. SCHAYER  Ckay. Thank you, M. Atteberry.
11 Now, I'd like to turn to Jason Hammer.
12 MR. HAMMER. Hi. Jason Hamrer with the
13 Directorate of Standards and Gui dance. Thank you for
14 your testinony, M. Atteberry. | have a couple
15 guestions. M first question is related to
16 acclimatization. So in your witten comment and in
17 your testinony, you indicated that OSHA does not need
18 to i npose any specific neasures to acconplish the goal
19 of acclimatization, and said OSHA should instead all ow
20 enpl oyers to conduct a job hazard analysis to identify
21 real risk and tailor its response to the specific
22 factors in play. Can you, either now or in post-
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1 heari ng conments, describe how this approach would help
2 new and returni ng workers becone acclinmatized?
3 MR. ATTEBERRY: |'m happy to followup on that in
4 post - hearing cooments. Thank you.
5 MR. HAMMER. Great. Thank you. And ny second
6 guestion is related to one of the proposed scope
7 exenptions. So in your witten comment, you refer to
8 heater treater buildings which neet the initial heat
9 trigger. Can you further explain the conditions and
10 processes inside these buildings and other indoor areas
11 where workers are exposed to radi ant heat sources, and
12 j ust how enpl oyers are currently protecting workers
13 from heat exposure in these areas?
14 MR. ATTEBERRY: Yeah. Can | followup with ny
15 downstreamrefining folks and foll owup in post-hearing
16 comments? Thank you.
17 MR. HAMMER. O course. Yep, thank you. That's
18 it for nme, Steve.
19 MR. SCHAYER  Okay. Thank you. Now l'd like to
20 turn to Tiffany DeFoe.
21 M5. DEFOE: Hi, this is Tiffany DeFoe wth the
22 Directorate of Standards and Gui dance, OSHA. M.
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1 Atteberry, first, | want to echo Steve, and
2 expressing -- thank you very nmuch for providing your
3 f eedback on the -- on the topics that you have and --
4 and ny question area on rest breaks in particular.
5 MR, ATTEBERRY: Yes.
6 M5. DEFOE: Sorry. So you had -- in your witten
7 comments, you had given sone recommendati ons that any
8 rest break requirenents shoul d be perfornmance-oriented,
9 that those requirenents should be revised to require
10 workers to act in good faith in requesting breaks, and
11 to acknowl edge that enployers wll have to eval uate
12 requests based on the information available to them at
13 the time. And to make sure that we're fully
14 under st andi ng your intent in the feedback that you're
15 giving, I wonder if it would be possible to provide any
16 speci fic changes to the | anguage of the rule that you
17 t hi nk woul d capture your intent?
18 MR, ATTEBERRY: | think allowng the flexibility
19 to account for conditions wthin the workplace. You
20 know, I"'mthinking froma well control safety
21 standpoint. Like if -- as an exanple, if I'"'mon a
22 drilling rig and we're at a critical point where Mther
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1 Nat ure gives us a kick and there is a well control
2 i ssue and we -- we neet up on our tine of having to
3 take a break. | think having the flexibility and
4 havi ng the, you know -- you know, having that option to
5 say, hey, the well -- you know, for other -- for
6 safety's sake, for -- froma well control standpoint,
7 it's nore inportant to -- to -- to get that under
8 control. | think that's the type of flexibility we're
9 | ooking for. But again, |'mhappy to polish that
10 response up in -- in -- in post-hearing coments.
11 M5. DEFOE: Thank you very nuch. Yeah, sonetines
12 we -- we think we understand what -- what a person is
13 intending to say. And then if you provide the exact
14 | anguage that sort of represents what you're thinking
15 of, that will make sure that we -- that we understand
16 correctly.
17 MR. ATTEBERRY: O course.
18 M5. DEFOE: And then also, with reference to the
19 performance-oriented aspect, if you have any thoughts
20 about how performance shoul d be eval uated when creating
21 a performance-oriented standard for rest breaks, that
22 woul d be appreci at ed.
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1 MR. ATTEBERRY: Ckay. And |I'm happy to follow up
2 i n post-hearing conments there as well.
3 M5. DEFOE: And then | -- you had also, in your
4 comrents, tal ked about how enployers in the oil and gas
5 i ndustry are already inplenenting processes to allow
6 rest breaks on as-needed basis or on nore fixed work
7 schedules to mtigate heat hazards. And |I'm wondering
8 iIf -- if there are any exanples that -- that you
9 m ght -- you or your nenbers m ght be able to provide
10 of rest break schedul es policies that represent
11 successful mtigation of heat hazards in the industry?
12 MR. ATTEBERRY: |'m happy to take that question to
13 ny nmenbers and -- and provide sonme specific exanples to
14 you all in post-hearing coments. Yes.
15 M5. DEFOE: Thank you. And just based on your
16 testinmony just now, any al so exanples of the job hazard
17 anal yses that you nentioned and how these are used to
18 determ ne what appropriate neasures are in a particul ar
19 wor kpl ace?
20 MR. ATTEBERRY: Absolutely. Happy to foll ow up.
21 Thank you.
22 M5. DEFOE: Thank you very nuch. That's all |
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1 have.
2 MR. SCHAYER: Thank you. Stephen Schayer, again.
3 |"d now like to turn to Brenda Finter in the room
4 M5. FINTER. Good norning. Brenda Finter, OSHA
5 Directorate of Standards and CGui dance. |In your witten
6 comments, you mentioned |ack of flexibility for the
7 break area requirenments, specifically in areas |like the
8 North Sl ope of Al aska. What controls do enployers in
9 your industry currently use? For instance, can
10 enpl oyers use portabl e shade sources such as pop up
11 canopies or tents? And if not, why not?
12 MR. ATTEBERRY: Yes, enployers can use that. And
13 | think, you know, the specific aspect of the North
14 Slope was really in referencing our heat triggers
15 t hensel ves and how -- how i nfrequent the North Sl ope of
16 Al aska neets those -- those heat triggers. And | think
17 our -- our -- our letter questioned the -- the
18 rel evance of the application of a heat |aw up on the
19 North Sl ope, given the infrequency. | believe it's
20 what, 17 days in the past 26 years or -- it was
21 sonething extrenely, extrenely rare. |In fact, | know
22 in the last two years, it has not -- there has not been
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1 a heat index that has exceeded 80 degrees at a weat her
2 reporting station in North Slope. So but |I'm happy to
3 take that question and follow up nore in post-hearing
4 conment s.
5 M5. FINTER. And either now or in post-hearing
6 comrents, could you please discuss your experience with
7 the feasibility of using shade or any alternatives
8 you' ve used?
9 MR. ATTEBERRY: |'m happy to touch on that in
10 post - heari ng comments please. Thank you.
11 M5. FINTER. And in addition, are there any other
12 types of structures OSHA shoul d consider for use as
13 shade?
14 MR. ATTEBERRY: | think ny nenbers have nentioned
15 msters as well, in addition to artificial sources of
16 shade, but | can followup with them and polish that up
17 I n post-hearing comrents.
18 M5. FINTER. Thank you. That's all | have.
19 MR. ATTEBERRY: Thank you.
20 MR. SCHAYER: Thank you. Stephen Schayer. Qur
21 final question fromthe panel will be Zoe Petropoul os.
22 M5. PETROPOULCS: | think ny question was al ready
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1 answered in one of his previous answers, so |'m good.
2 Thank you.
3 MR. SCHAYER  Ckay.
4 MR ATTEBERRY: Thank you.
5 MR. SCHAYER M. Atteberry, thank you for your
6 testinony and we | ook forward to any post-hearing
7 comrents you can provide. Your Honor, that conpletes
8 t he questions fromthe OSHA panel.
9 JUDCGE BELL: Al right. Thank you. Any questions
10 fromthe Solicitor?
11 MR. MOCZULA: Daniel Mczula for the Solicitor's
12 Ofice. No questions fromus. Thank you for your
13 testinmony and timne.
14 JUDGE BELL: Are there other questions for this
15 W t ness?
16 M5. CARLON. There are none, Your Honor.
17 JUDGE BELL: Al right. M. Atteberry, thanks
18 very nuch for your testinony.
19 M5. CARLON. Sorry, Your Honor, there is actually
20 one that just was raised. M. Barab, please state your
21 name for the record.
22 JUDGE BELL: If you're speaking, we're not hearing
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1 you.
2 MR. BARAB: Sorry. This is Jordan Barab. Is it
3 my turn?
4 JUDCGE BELL: Yes, it's your turn. Go ahead.
5 MR. BARAB: Sorry, | was sw tching prograns so
6 m ssed nmy introduction. This is Jordan Barab. Thank
7 you for your testinony, M. Atteberry. APl -- |'m
8 sure the APl Institute and nenbers are well aware of
9 the process safety managenent standard, which | think
10 I's OSHA's probably best-known perfornmance standard.
11 And -- and it's been very successful in that arena
12 because, you know chem cal plants and -- and refineries
13 are so conplicated, so conplex, of different sizes;
14 it’s inpossible -- it would be inpossible to do any
15 ki nd of specification standard for that.
16 But along with that are -- is a -- is a great dea
17 of work that enployers at these chemcal facilities
18 have to do to show that they are actually protecting
19 wor kers. There's an enornous anmount of docunentation
20 that has to be collected, an enornous anount of
21 eval uation anal ysis and then oversight, reeval uation,
22 possi bly changing things. It's a |lot of work,
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1 basically. | get the inpression fromthose who are

2 advocating for a performance-based standard in --

3 around heat that all they -- you know, they imagine is

4 just being, well, you know, you protect workers and you

5 figure it out best. And you know, that'll be the end

6 of it. Can you relate -- you know, a little bit

7 descri be the kind of work and the kind of evidence that

8 you have to show OSHA or -- or just to conply with the

9 standard, in order to be in conpliance with -- with the
10 process safety nmanagenent standard?

11 MR. ATTEBERRY: Let ne touch base with ny

12 downstreamrefining folks on that one and get back to
13 you on -- and address that in post-hearing comments,

14 pl ease.

15 MR. BARAB: kay. Thank you.

16 MR. ATTEBERRY: O course.

17 JUDGE BELL: Al right. Any other questions for
18 this wtness?

19 M5. CARLON. There are none, Your Honor.

20 JUDCGE BELL: Al right. M. Atteberry, again,

21 t hank you. And we | ook forward to getting your post-
22 heari ng comments.
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1 MR. ATTEBERRY: Absolutely, thank you. Have a
2 good day.
3 JUDGE BELL: It's 11:55 Eastern Tinme. Have we
4 arrived at our |unch break?
5 M5. CARLON:  Yes, Your Honor.
6 JUDCGE BELL: Al right. So we'll be back at 1
7 o' clock Eastern, correct? Al right. 1'll see you
8 t hen.
9 (Lunch break.)
10 M5. CARLON: This is Mariam Carlon from Abt
11 dobal, OSHA' s contractor. It is 1 o' clock Eastern
12 Time, and we are now rejoi ning OSHA' s | nf or nal
13 Rul emaki ng Hearing for Heat Injury and Il ness
14 Prevention in Qutdoor and Indoor Wrk Settings.
15 Before we begin, we'd Iike to go over sone
16 | ogi stics for today's public hearing. As a rem nder,
17 all attendees are nmuted automatically. Al Wbex
18 attendees can access cl osed captioning and transl ated
19 captioning by clicking on the CCicon in the | ower
20 | eft-hand corner of the application. You can
21 I ndi vidual |y sel ect your caption | anguage if
22 translation is required.
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1 I will now share the sane slide in Spanish.
2 M5. CARLON: Al YouTube viewers will have access
3 to auto translation the day after the hearing. Al
4 Webex attendees delivering testinmony will have access
5 to a countdown tiner to ensure allotted tinme is adhered
6 to. We wll launch the tinmer for you, and it should be
7 seen on the right-hand side of your screen. |If you do
8 not see this app |l aunched in your Wbex w ndow, please
9 follow the instructions on the screen to manual ly
10 | aunch this app.
11 If you are speaking today, you will receive a
12 notification on your screen that you are bei ng pronoted
13 to the panelist group a few mnutes before it is your
14 time to provide testinmony. Once pronoted to the
15 panelist role, you will be able to unnute and turn on
16 your canera. W ask that you do not unnute or turn on
17 your canera until your nane has been called, and you' ve
18 been asked to start your testinony.
19 Speakers connected by tel ephone should unnute
20 their phones when called to testify. |If you have
21 submtted a presentation in advance, we wll share the
22 file and advance the slides. Please cue us verbally by
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1 sayi ng "next slide" when you need us to advance.
2 Dependi ng on timng, there may be opportunity to
3 ask questions of other speakers giving testinony. You
4 may press the raise-hand button at the bottom of the
5 Webex application to indicate that you have a questi on.
6 If there is tine, you will be called on by nanme and
7 pronoted to the panelist group to unnute and ask your
8 guestion. |If you are having any technical
9 difficulties, please send an email with your nane and
10 phone nunber to public_heari ng@btassoc. com
11 Now we w Il continue with our public testinony.
12 The expected speaking order is currently displayed on
13 the screen. | will be introducing each speaker in
14 turn. Please speak slowy and clearly so our court
15 reporter can record these proceedi ngs accurately.
16 The first speaker will be Karla Segundo. Pl ease
17 state your nane and affiliation for the record.
18 M5. SEGUNDO MARTI NEZ: Thank you. Good afternoon.
19 Can you guys see ne and hear ne okay?
20 JUDGE BELL: W can both see you and hear you just
21 fine. Go ahead, please.
22 M5. SEGUNDO MARTI NEZ: Thank you, Judge.
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1 Good afternoon, OSHA representatives and Judge
2 Bell. | am Karla Segundo Martinez, Senior Manager of
3 Governnent Rel ations at the National Association of
4 Landscape Professionals, NALP. | manage vari ous
5 subjects that affect the |lawn and | andscape i ndustry at
6 the federal level, including OSHA. | also |led the
7 subm ssion of our comrents on the proposed standard for
8 Heat Injury and Ill ness Prevention back in January.
9 NALP is a national trade association representing
10 an industry of nore than one mllion | andscape, |awn
11 care, tree care, and irrigation professionals in the
12 United States, Canada, and overseas. W are commtted
13 to advanci ng the industry and hel pi ng our nenbers
14 succeed t hrough advocacy, education, networKking,
15 trai ning, and professional devel opnent.
16 Qur menbers are all over the United States and
17 because of the variation of our nenbers' |ocation --
18 | ocations we believe this proposed rule is overly
19 rigid, offering little flexibility for enployers to
20 determ ne the best way to protect workers from heat
21 standards. The rule -- the rule is universally applied
22 across a huge geographic area where weat her conditions
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1 are quite different, and across nultiple industries
2 where there are varying work conditions.
3 My remarks today will focus on concerns with the
4 proposed standard, such as the heat index and
5 correlation with the high heat threshold, nmandatory
6 breaks and seasonal workers' specifics, such as the H
7 2B Wrkers Program Let nme begin by naking it clear
8 t hat NALP believes that enployers shoul d protect
9 enpl oyees fromheat-related injuries and illnesses in
10 bot h i ndoor and outdoor work environnments, where there
11 Is extrene heat or extended exposure. And let ne just
12 say howironic it is that we are conducting this while
13 we are facing one of the worst heat waves this year so
14 far. However, OSHA steps to address this issue and
15 their current guidance throughout these proceedi ngs
16 suggest that OSHA' s proposed standard is a one-size-
17 fits-all approach.
18 In regards to the heat index and nmandatory breaks,
19 t he proposed standard does not account for differences
20 I n geography - geographi cal workpl aces, enpl oyee
21 sensitivity to heat, nature of the job or task, or any
22 of the other factors with determ ning how to protect
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1 enpl oyees from overexposure to heat. To state an
2 obvi ous exanple, in the proposed rule, 90 degrees is
3 the high heat threshold. It has different inpacts in
4 different |ocations; 90 degrees in Las Vegas, which is
5 very desert like, is not the sane as 90 degrees in
6 Houst on, Portl and, Chicago, or even here in D.C. As we
7 are all aware, in the West Coast, the heat is nore dry,
8 and out here in the East Coast it's very humd, which
9 makes it very different for workers.
10 One of the nost unworkable provisions is the
11 mandatory 15-m nute rest break every two hours if the
12 high heat trigger is net. As the rule is currently
13 witten, it demands that every enpl oyer makes their
14 enpl oyees take a 15-m nute break every two hours,
15 regardl ess of whether they are suffering synptons, or
16 even if they would |ike to take such a break.
17 Demandi ng this break woul d be highly disruptive to nmany
18 folks that work in the |lawn and | andscapi ng i ndustry
19 and could create a bigger hazard.
20 The necessity of breaks depends on nore than heat
21 i ndex. It is highly dependent on many factors. Sone
22 wor kers do not need or desire a break every two hours
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1 as this disrupts the workflow. QO hers who have
2 recently been sick or otherw se have a physical issue
3 may need a break nore frequently. The timng of these
4 breaks shoul d not be dictated by the rule. In
5 addition, there are jobs -- i.e., working from heights
6 like tree care -- where requiring a break may nake the
7 j ob nore dangerous as it requires additional clinbing
8 up and down to the job site to take a break.
9 The mandatory 15-m nute break raises nore
10 questions than answers them Here | have sone
11 potential questions and sone nore specific exanpl es
12 that we may encounter in the |awn and | andscape
13 i ndustry. |If the enployee -- if the enpl oyees are by
14 pure conmm ssion, the worker will not want to rest since
15 It could affect their conm ssion. How are we, as an
16 I ndustry, supposed to enforce paid rest breaks if they
17 are driven by comm ssion? Another perfect exanple in
18 nmy industry is a lot of these workers commute from one
19 site to another. Thus, is driving fromone site to
20 another in an AC vehicle considered a rest break if
21 they only work 60 m nutes and then are driving for 15
22 or 20 mnutes to their next location to work an
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1 addi ti onal hour? Wuld that trigger the mandatory 15-
2 m nut e break?
3 Al so, a lot of our workers work in very heavily
4 shaded areas, sone with tents, or constantly conmuting
5 back and forth to a trailer for their equipnent. Wuld
6 that also require a 15-m nute break?
7 Anot her one of our concerns is in regards to
8 seasonal workers specific. Mst of our nmenbers hire
9 seasonal workers for their seasonal peak, which is
10 during the sunmer season. It is comon for enpl oyees
11 to |l eave during the season and new ones to be hired.
12 Mai nt ai ni ng acclimatization records for a constant
13 rotation of enployees would be a continual task.
14 Awar eness of work area tenperatures is inportant.
15 Assum ng that workers are accustoned to their work
16 environnents is inportant. However, neasuring,
17 | oggi ng, storage, and mai ntenance of these record-
18 keepi ng requirenments i s unnecessary and not beneficial.
19 The green industry relies heavily on seasonal
20 wor kers during their peak season. The H 2B visa all ows
21 foreign workers to work tenporary nonagricultural jobs
22 in the United States if an unenpl oyed person capabl e of
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1 perform ng such service or |abor cannot be found in
2 this country. The | andscape industry is the -- is
3 seasonal and is the largest user of the H 2B program
4 accounting for nearly half of all H 2B guest workers
5 that use the program annual ly.
6 Several states or territories with snal
7 popul ati ons are the nost dependent on H 2B workers
8 because U. S. workers are | east available there. H 2B
9 mai ds typically serve at renote |ocations such as Cape
10 Cod or national parks during the relatively brief and
11 I ntense summer season. H-2B workers are also critical
12 to traveling carnivals, where the jobs nove from county
13 to county.
14 In fiscal year 2022, the top five countries for H
15 2B visas were Mexico, Jamaica, Cuatenmala, Honduras, and
16 El Sal vador, all countries that remain warm year | ong.
17 Knowi ng that the | andscape industry relies heavily on
18 tenporary workers, nost of who conme fromcountries that
19 have warm tenperatures year long, it raises additional
20 gquesti ons about OSHA Heat Rul e concerning
21 acclimatization, recordkeeping, and comruni cati on
22 nmet hods. Do H 2B guest workers returning to the sane
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1 enpl oyer fromthe previous season and residing in a
2 warmer climate require acclimtization? |f so, how
3 woul d that be determ ned, or tested? Mst tines
4 enpl oyers recei ve new seasonal workers; how | ong do
5 t hey have to keep seasonal workers' records? |f unable
6 to comruni cate with enployees and translation is
7 needed, are those records supposed to be kept as well?
8 If so, how long should the records be kept for?
9 On a final note, NALP believes nore clarity is
10 needed for what is considered a proper break. Wat
11 destinations are categorized as approved break
12 | ocati ons and when do working time starts if walking to
13 a destination in tine to take off and put on PPE is not
14 i ncl uded?
15 Wi | e excessive heat presents a hazard that nust
16 be addressed, enpl oyers have proven that they can
17 provi de safe workpl ace for enpl oyees during these
18 times. Many of the steps that enployers are taking are
19 recommended by OSHA, including increased access to
20 shade, water, and rest breaks. As many organi zati ons
21 have stated during these |ast few days, OSHA shoul d
22 all ow nore specific adjustnents based on geography --
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1 geogr aphi cal, the nature of the jobs, and house status
2 of individual enployees. Such flexibilities would
3 provi de better protection for enployees than a nore
4 rigid, one-size-fits-all standard.
5 Thank you very nuch. And | wel cone your
6 guesti ons.
7 JUDCGE BELL: Sorry. Thank you for your testinony.
8 Are there questions fromthe OSHA roonf
9 MR. BEARR  Yes, Your Honor, we do have a few
10 guestions. This is Jonathan Bearr w th OSHA.
11 Thank you, M. Segundo, for your testinony. |
12 have one question regarding recordkeeping for
13 tenperature records. And in the proposed rule, it does
14 provide flexibility of maintaining tenperature records
15 for indoor work areas in a witten formor
16 el ectronical ly.
17 El ectronic nonitoring devices are readily
18 available in the market, are easy to use, and many have
19 storage capacity to be able to retain records for the
20 proposed six nonths. | was wondering, do you think
21 using electronic nonitoring devices would nmake it |ess
22 burdensone for your nenbers to conply with the proposed
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1 requi renent s?
2 M5. SEGUNDO MARTINEZ: | agree. | think as far as
3 "' maware, anything that takes control over, via phone,
4 tablet, or anything in that matter nakes it nore doabl e
5 for folks to utili ze.
6 MR. BEARR: Thank you. |I'mgoing to turn it over
7 to -- on the line to Zoe Petropoul os.
8 M5. PETROPOULCS: |'m Zoe Petropoulos wth the
9 Directorate of Standards and Gui dance. | have a couple
10 of questions about the triggers, which you nentioned in
11 your testinony and your witten comments. And | know
12 you' ve stated that -- NALP believes that the trigger
13 shoul d be defined based on regional -- a regional basis
14 and adjusted to reflect the nornmal heat exposure of
15 enpl oyees.
16 And | have a few foll ow up questions about that.
17 What geographic area woul d you propose OSHA consi der
18 for establishing any new triggers that woul d be based
19 on geography; for exanple, at the county |evel, state
20 | evel, or regional |level, and what data would you
21 propose OSHA rely on to establish those triggers?
22 M5. SEGUNDO MARTINEZ: | think just based on ny
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1 knowl edge, a county woul d nmake sense. But we al so see
2 some counties that are very massive, you know, take up
3 |ike half of the state. That would be very different.
4 I"'mfromCalifornia nyself, and I know in California
5 the tenperature that feels up in the Inland Enpire is
6 very different fromcloser to the beach or closer to
7 the nountains area up north in California.
8 Being here in the DW area, | know -- | feel I|ike
9 Virginia was a |lot nore hotter, but Maryland is nore
10 hum d. And that's just crossing over one sinple
11 border. So | think |ooking at counties and regional
12 areas, just kind of where you see a trend of the
13 tenperature renmai ning the same would be a good
14 gui dance.
15 M5. PETROPQULCS: Thank you. Are you aware of any
16 menber enpl oyers who are already taking this sort of
17 approach? And if so, what data do they rely on?
18 M5. SEGUNDO MARTI NEZ: Yes, we have a | ot of
19 menbers up in the West Coast where they have their own
20 heat standards inplenmented. O egon, Washi ngton, and
21 California, as well as other states that have recently
22 created their state standards for -- to address the
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1 heat waves, |i ke Col orado. W have sone here in
2 Maryl and as well, which that is one of the newest ones.
3 And they just follow the guidance as specific as they
4 can. And they try to remain the sanme crew in simlar
5 proximty than soneone that would be up north or east
6 or west of that state.
7 M5. PETROPOQULCS: Thank you. And | have one nore
8 gquestion based on your testinony. You nentioned at one
9 poi nt that 90 degrees Fahrenheit woul d have different
10 I npacts in different |ocations across the country. And
11 | believe you nentioned that part of that is because
12 there are varying levels of humdity across the
13 country. And please correct ne if I'mmsstating that.
14 "' mwondering if you believe OSHA' s use of heat index
15 and wet bul b gl obe tenperature in the proposal instead
16 of dry bulb tenperature accounts for this, and why or
17 why not ?
18 M5. SEGUNDO MARTI NEZ: |'m not very aware of the
19 systemthat is currently being proposed, but we can
20 definitely look into it and submt further comments on
21 this. | know that, for exanple, being from California,
22 it's very dry heat. W're here in the East Coast, here
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1 in the DW area, it's very humd. | don't think -- |
2 don't -- | wouldn't be an expert in saying which one is
3 worse or which one is better. | hate being out there
4 because dry heat; it feels like it's burning your skin.
5 But out here, the humdity, you feel so sticky and
6 sweaty. But | think we can do further research on this
7 aspect .
8 M5. PETROPOULCS: Thank you so nmuch. That's it
9 for ne.
10 M5. SEGUNDO MARTI NEZ:  Thank you.
11 MR. BEARR: Jonat han Bearr, OSHA. For our next
12 guestion, I'mgoing to hand it over to Ryan Trenain.
13 MR. TREMAIN. Hi, Ryan Tremain with OSHA,
14 St andards and CGui dance. You touched on the topic of H
15 2B wor kers and seasonal workers, and in your witten
16 coments you stated that you believe that consideration
17 shoul d be given to workers who are com ng from
18 predom nantly warner climtes and may al ready be
19 acclimatized. | was wondering, is there any specific
20 evi dence or nethods that your nenbers currently use to
21 verify workers' prior work experience or their prior
22 heat exposure before they begin work?
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1 M5. SEGUNDO MARTINEZ: On the --
2 MR TREMAIN. That's a --
3 M5. SEGUNDO MARTI NEZ: Ch. Sorry.
4 MR. TREMAIN. Either today, or sonething you could
5 probably follow up with your nenbers, so sure.
6 M5. SEGUNDO MARTI NEZ: Yeah, of course. | nean,
7 just a quick response would be, a lot of the workers
8 that we recruit are comng straight fromtheir hone
9 countries, and they have to verify that as well as
10 their work experience. W're also aware that a | ot of
11 t hese workers that we bring in year in, year out,
12 called returning workers, work in the |andscape
13 i ndustry back hone as well, which exposes themto the
14 same tenperature year-round, where here it would only
15 be for the sunmer season. But we can provide nore
16 i nformation in additional comments.
17 MR. TREMAIN. G eat. Thank you. That's all |
18 have.
19 MR. BEARR  Jonat han Bearr, OSHA. Qur next
20 guestion will come from Eduardo Hernandez.
21 MR. HERNANDEZ: Hi, M. Segundo. Thank you for
22 your testinony. Eduardo Hernandez, Directorate of
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1 St andards and CGui dance. | have one question on the

2 ef fective comruni cation requirenent. So in your

3 witten comments, you raised sone issues for OSHA to

4 consider. One of those highlighted comrunicati on

5 practices with workers. And we would really like to

6 hear fromyou and your nenbers, and really, what are

7 t he nmet hods of conmunicating with the team | eader and

8 t he enpl oyee, and what's working wel | ?

9 M5. SEGUNDO MARTI NEZ: Yes, of course. So | think
10 It's very key to note that a |lot of our workers are

11 H spanic, comng from Central Anmerica or Mexico. So we
12 do have translation in place as far as anything

13 regardi ng OSHA, safe practices, heat standards, and

14 comruni cation. W try to pair themw th a superior

15 that either speaks Spanish or can have direct access to
16 translation. And you know, nost of these individuals
17 can conmuni cate, just via phone calls or text nessages
18 I f they have soneone that directly speaks the | anguage
19 t hat they speak thensel ves.

20 MR. HERNANDEZ: Thank you.

21 MR. BEARR: The next question is going to cone

22 fromthe |ine, Tiffany DeFoe.
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1 M5. DEFOE: H . This is Tiffany DeFoe with the
2 Directorate of Standards and Gui dance, OSHA. First, |
3 want to thank you for the various questions and
4 exanpl es that you provided in your witten testinony
5 and that you touched on in your testinony here today
6 too, this really help to give a feel for sone of the
7 chal | enges that apply to your industry.
8 And the questions that | have are for rest breaks.
9 | wanted to first nake sure that | understand clearly;
10 you said in your testinony that the rest breaks should
11 not be -- that the timng of rest breaks should not be
12 dictated by the rule, and that canme up in your witten
13 comments as well. And | want to -- should | understand
14 that statenent, are you recomrendi ng essentially that
15 i f OSHA noves forward with the final rule that the rest
16 breaks provision should be limted to as-needed rest
17 breaks, and there should be no mandatory, schedul ed
18 rest breaks? |Is that a recommendation that you're
19 making? O is there sonething different that you had
20 in mnd?
21 M5. SEGUNDO MARTINEZ: | think you read that well.
22 Just advising OSHA to do it as needed, especially if
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 152
1 sonmebody has witnessed -- |ike experiencing any heat
2 synptons, we would want themto take a break
3 I mredi at el y, whether that was an hour from now or three
4 hours fromnow. | think we need a little bit nore
5 flexibility knowing that a | ot of our workers do work
6 I n shaded areas and are comuting fromlocation to
7 | ocation instead of wal king over to their next
8 | ocation. A lot of these residential contracts are not
9 | mredi at e nei ghbors, but rather quite a drive to the
10 next |ocation, which allows themto be indoors in an AC
11 vehi cl e during that comute.
12 M5. DEFOE: Thank you. And then also in your
13 comrents, so you noted that your industry currently
14 uses work breaks as a part of the normal work practice
15 and that the frequency and | ength of these breaks vary
16 dependi ng on the | evel of heat exposure, type of work,
17 the individual's acclimatization, and other factors.
18 First, can you clarify, so when you said that, are you
19 referring to breaks that are primarily planned breaks
20 schedul ed based on an understandi ng of those factors by
21 t he enpl oyer or supervisor? O were you talking about
22 the sort of as-needed breaks for - or was it a
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1 conmbi nation that's prevalent in your industry?
2 M5. SEGUNDO MARTI NEZ: There's definitely a
3 conbi nati on of both, just kind of depending on how many
4 wor kers are working on a site. |If we have a | arger
5 group, we will rotate taking breaks, right, whether
6 they are planned or as needed. | think another perfect
7 exanpl e woul d be |like, if someone needs to use the
8 restroom we're not going to deny themthe usage -- of
9 going to the restroom just because they're not on a
10 break, right?
11 W would want to find sone -- either on site or
12 somewhere nearby for themto do what they need to do.
13 Stay hydrated, especially, if they re consum ng |arge
14 portions of liquids to stay hydrated, whether it's
15 wat er or electrolytes, they wll probably need to use
16 the restroomnore often than not.
17 M5. DEFOE: Thank you. And |ast question. So
18 when you' re discussing sort of -- what you're
19 di scussing right now about the use of breaks currently
20 I n your industry, are you tal king about sort of a
21 customary practice, or are there sort of fornal
22 policies that your organization has and pronul gates to
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1 its menbers for its rest break policies?

2 M5. SEGUNDO MARTI NEZ: As an organi zation, we do

3 not have anything in place, but we do work closely with

4 a lot of enployers who kind of wite out their

5 enpl oyees' rights, including breaks, right, depending

6 on how many hours they're working, where they're

7 wor ki ng. Some areas nay be nore burdensone than

8 others, right? Just depending on whether it's

9 comrerci al | andscape or residential |andscape, how

10 | arge the property is, they mght need a | arger break
11 or nore breaks in between the project, just because

12 they're technically doing nore work in the sun

13 exposur e.

14 M5. DEFOCE: Thank you. And I know | said |ast,

15 but this is actually the last. |If there are enpl oyers
16 whose policies, or you know, how -- explanation of how
17 t hey schedul e breaks, if there are any enployers you're
18 talking to that are willing to share exanples with

19 OSHA, that this --

20 M5. SEGUNDO MARTI NEZ:  Yeah, of course, | can -- |
21 can definitely ook into that and submt that further.
22 M5. DEFOE: That'd be terrific. Thank you very
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1 much. That's all | have.

2 M5. SEGUNDO MARTI NEZ: Thank you so nuch.

3 MR. BEARR: And we have a couple nore questions

4 com ng from Adri ana Lopez.

5 M5. LOPEZ: Hello. Thank you for your testinony.

6 Adri ana Lopez, OSHA. Thank you for your testinony, M.

7 Segundo. On average how many jobs do your nenbers

8 perform annual |y, would you say?

9 M5. SEGUNDO MARTINEZ: It would be alittle -- |
10 don't have a exact nunber, but it would all depend on
11 the locations of the jobs, of the state they're working
12 in. For exanmple, a lot of our workers are seasonal
13 across the country, but there's no such thing as a
14 sumrer season when you think about Florida, California,
15 Texas, Arizona, those warner climates. But | can
16 definitely look into this and respond in ny additional
17 comment s.

18 M5. LOPEZ: Wuld really appreciate that. Thank
19 you. And in your industry, what types of work nake
20 rest breaks nore difficult? Like you nentioned, for
21 exanpl e, performng tree care, and what percentage of
22 t hose annual jobs are performng this type of work,

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 156
1 woul d you say?
2 M5. SEGUNDO MARTINEZ: A lot of our nenbers do
3 nostly | andscapi ng, which is nowi ng the | awn, you know,
4 shapi ng the bushes and stuff. But we do represent also
5 tree care workers and irrigation. So those would be
6 heavily focused on -- right, for exanple, Davey Tree
7 Care, they operate throughout all 50 states of the
8 country. And they focus -- focus on maintaining the
9 trees and planting new trees and additional projects
10 i ke that.
11 Anot her project that as an associ ati on we work
12 every year, it's called renewals -- Renewal and
13 Remenbr ance, which we operate here in the D.C. area at
14 the Arlington Cenetery, and sonetinmes the Lincoln
15 Menorial, or another one of the nonunents where we have
16 vol unteers -- nmenbers comng to D.C., and they help
17 mai ntain the green spaces of the D.C. area, kind of
18 just to give back to our country, and provide our
19 services for free.
20 We al so do planting trees where they' re needed.
21 And this is sonmething that we have a | ot of volunteers
22 cone fromall over the country to the D.C. area to help
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1 out. And that would be sonmething good to | ook into
2 just to see the positive inpact that we're doing for
3 our environnent. As we talk about heat, we al so know
4 that planting nore trees and taking care of our green
5 spaces reduces the heat tenperature that sonme may feel
6 i f they are shaded by trees.
7 M5. LOPEZ: kay. Thank you very nmuch. And then
8 just a question about, how often is it the case that
9 the work that you do is done in nultiple work sites
10 across different regions, with different typical |ocal
11 tenperatures, neaning |like across different regions?
12 M5. SEGUNDO MARTI NEZ: Yes. | think a perfect
13 exanpl e woul d be just here in the DW area. They --
14 nost tinmes we try to put it all as a one. But when we
15 see the storns cone, you see themcom ng from Virginia,
16 noving forward to D.C., and then Maryland. And that
17 | npacts the tenperature that you feel in those areas.
18 And that's not -- you're tal king about, probably like a
19 two- hour drive in between frompoint Ato point B.
20 And that's how a | ot of our conpanies or a | ot of
21 our enpl oyees and enpl oyers work across -- you know, it
22 could just be sonething small where -- anot her exanple
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1 woul d be Iike the OC area in California that feels very
2 persistent tenperature-w se, except if you' re closer to
3 the beach. So | think it just varies depending on the
4 weather. | think that's sonmething we can't predict
5 what it will target on a given day or tine.
6 M5. LOPEZ: Thank you. And so in your comments,
7 you expressed concern regarding the incentive of --
8 pure conm ssion on workers who decide to take their
9 rest breaks. So | have two questions. Wat
10 occupations in the | andscapi ng industry are paid by
11 conm ssi on?
12 M5. SEGUNDO MARTI NEZ: | don't have a perfect
13 exanple right now But |I can look intoit. | do know
14 that that was one of the concerns that we did hear from
15 a lot of our nmenbers prior to submtting our conments.
16 M5. LOPEZ: Sure, that woul d be appreciated.
17 Thank you. And what percentage of workers in those
18 occupations would you say are paid by conm ssion?
19 M5. SEGUNDO MARTINEZ: | wouldn't say it's a large
20 sum just off the top of ny head, but |I can ook into
21 it further.
22 M5. LOPEZ: Thank you. Yeah, that would be very
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1 appreciated. And you noted that while rest breaks are
2 i nportant, that you were concerned about the
3 requi rement for mandatory 15-m nute rest breaks every
4 two hours during high heat conditions, and you
5 menti oned Washi ngton state and Oregon, and we wanted to
6 know, can you tell nme, what has your nenbers'
7 experi ence been with these nmandatory rest breaks?
8 M5. SEGUNDO MARTINEZ: | think it was sonething
9 they did nore |Iike gradual rather than sudden. A I|ot
10 of themcopy -- copy like California, also, when you
11 tal k about the heat and the heat wave that we're
12 currently experiencing, sonmething that's inpacting all
13 50 states now, where in the past you've seen the West
14 Coast be a little warner, and needed to inplenent, |
15 would say, a little bit stricter regulations. But also
16 ki nd of conmmon-sense solutions, |ike these breaks when
17 needed i n those states.
18 M5. LOPEZ: Thank you. Ckay. Thank you for your
19 testinony. That concl udes ny questions.
20 MR. BEARR  Your Honor. That concludes OSHA' s
21 guesti ons.
22 JUDGE BELL: Al right. Geat. Anything fromthe
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Solicitor?

MR MOCZULA: Daniel Mczula, for the Ofice of
the Solicitor. No questions from us.

JUDCGE BELL: Al right. Are there other questions
for this witness?

M5. CARLON: Yes, Your Honor, we have three. The

first is fromM. Parsons. Please state your nane for

10

11

12

13

14

15

16

17

18

19

20

21

22

t he record.

MR. PARSONS: Good afternoon. Travis Parsons of
the Laborers' Health and Safety Fund of North Anerica.
Can you hear ne? And this is the first tinme using ny
video; |I'mtesting that out here.

JUDGE BELL: W can hear you. W can see you.
Speak a little bit nore slowy, please. But go ahead
W th your questi on.

MR. PARSONS:. Thank you, Judge. So yeah, thank
you for your testinmony. | also live in the D.C area,
and especially during tines like this, | really
appreciate what all your nenbers do, and we have a | ot
of nmenbers that overlap. M questions are, you know,
you nentioned that you have crews across the country.

California, Oegon, Maryland, Washington state; all
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1 t hose states have, you know, rules, sone al nost 20
2 years and sone nore recent. Are you guys operating
3 successfully in those states?
4 M5. SEGUNDO MARTI NEZ: Yes, we are, sir.
5 MR. PARSONS: And how are you conplying with those
6 rul es?
7 M5. SEGUNDO MARTI NEZ: To the T.
8 MR. PARSONS: kay. That's the only question |
9 have.
10 JUDCGE BELL: Al right. Thank you, sir.
11 MR. PARSONS: Thank you.
12 JUDGE BELL: Next question, please.
13 M5. CARLON: M. Barab.
14 MR. BARAB:. Yeah. Thank you. So M.
15 (I'ndiscernible), you nentioned that a | ot of the
16 workers in your industry are Latino; they're from
17 countries with warmclimates. And | think you
18 basically said that they are better acclinatized than
19 wor kers who are not fromthose countries, or maybe from
20 cooler states. Do you have any evidence that, say, a
21 wor ker in M nnesota who's worked in a -- or say -- let
22 me let me ask this. Do you have any evidence that a
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1 wor ker from say, Central America, who is working in an
2 air-conditioned office is better acclimtized if they
3 go to work in a construction site than a worker from
4 M nnesota who's worked in an air-conditioned office and
5 goes to work in a construction site?
6 M5. SEGUNDO MARTI NEZ: Well, | think those two
7 woul d be very simlar exanples, because they're both
8 wor ki ng i ndoors and then comng to the outdoors where
9 t hey woul d need acclinmatization, and then fromny --
10 MR. BARAB: So any -- no matter where soneone is
11 wor ki ng, and whether it's a southern state or a cooler
12 northern state or cones from you know, Maine or cones
13 from Guatemal a, they are equally in need of
14 acclimati zation?
15 M5. SEGUNDO MARTI NEZ: If they were -- if they're
16 comng in fromindoors work experience prior, yes, they
17 woul d.
18 MR. BARAB: Okay.
19 M5. SEGUNDO MARTI NEZ: But if they're working
20 outdoors, it would be different, sir.
21 MR. BARAB: kay. Thank you. That's ny only
22 guesti on.
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1 JUDGE BELL: All right. Next question, please.

2 M5. CARLON: Ms. Shrestha.

3 M5. SHRESTHA: Hello. Thank you. This is Ayusha

4 Shrestha, fromthe AFL-CIO. | wanted to ask; we've

5 heard powerful worker testinony throughout this hearing

6 from outdoor m grant workers who have spoken up about

7 the retaliations that they've faced fromtheir

8 enpl oyers over taking necessary breaks, or trying to

9 take necessary breaks. |I'mspecifically referring to
10 testinony that we heard from Friday of |ast week by a
11 | ot of the farmaorker groups.

12 | wanted to ask, how |l ong of a break do workers

13 get? Wiat is the mechanismthat allows a worker to

14 take breaks if you are operating under the -- take

15 breaks as a necessary nodel ? And where do they get to
16 take a break? What's provided at their break site?

17 Just like -- I'masking for the nmechani sm breakdown of
18 how breaks are given to workers, especially m grant

19 wor kers who are nore vul nerable to dynamics in their

20 wor kpl aces.

21 M5. SEGUNDO MARTI NEZ: | do hear these concerns a
22 | ot over ny tinme working with the | andscape i ndustry.

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 164
1 |'ve been with themfor over four years. As a Hispanic
2 i ndi vidual nyself, | have -- |'ve cone to really |ove
3 this organi zation, that cares about their nmenbers and
4 bei ng face-to-face with their nmenbers, hearing the
5 stories about their H 2B workers who are com ng from
6 Central America, Mexico, and other countries, from
7 Latin origin. And | have not yet encountered any, |
8 woul d say, bad actors.
9 I know they exist. | know they exist in every
10 I ndustry. \Whether you're tal king about the | andscape
11 | ndustry, Congress, or any other organization, bad
12 actors will always exist. However, our organization
13 does not condone them And we are very enpl oyee-
14 enpl oyer friendly. As far as it goes, you know, |
15 haven't -- | know -- | know it exists, | just haven't
16 come across anything like that in my organization.
17 And we're very firmon that in how we treat our
18 wor kers, especially knowing that a ot of themdo
19 requi re tenporary workers that use the H 2B program
20 We're huge advocates for returning workers, which neans
21 t hat anyone who had utilized the programin the | ast
22 three years would be able to cone back w thout counting
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1 towards that cap. And a |lot of these individuals do
2 come back to their sanme enployers, and they treat them
3 like famly.
4 | know t hese bad actors exist out there throughout
5 the country. | just haven't seen themin ny industry
6 yet. And you know, when I -- when | host these town
7 halls or snmaller table -- like round tables to hear
8 their feedback, we include the owners, the nmanagers,
9 and the I ower |evel, including foreign workers, into
10 our di scussi ons.
11 But we do not support any sort of retaliation. W
12 think that if anyone needs a break, they should -- they
13 shoul d be able to have their break. | just don't have
14 t he breakdown of how they are determ ned dependi ng on
15 their conpany or anything like that. But | -- | can
16 get that further informtion.
17 M5. SHRESTHA: Al right. Thank you for that
18 answer. That's all fromne. | would love to read nore
19 about the breakdowns of the actual nechanisnms in your
20 post - heari ng comments. Thank you.
21 JUDCGE BELL: Do we have any nore questions for M.
22 Marti nez?
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 166
1 MS. CARLON: Yes, Your Honor, we have a final one
2 from M. Lundegren.
3 JUDGE BELL: M. Lundegren.
4 MR. LUNDEGREN:. Thank you, Your Honor.
5 JUDGE BELL: Go ahead.
6 MR. LUNDEGREN: And hi, Karla. This is Bruce
7 Lundegren fromthe O fice of Advocacy at the U S. Snal
8 Busi ness Adm ni stration, and | wanted to thank your
9 organi zation for your participation in the small
10 busi ness panel that we did on this rule back in 20283.
11 | just wanted to get -- ask you a question about
12 the nature of your nenbership, and particularly the
13 size and diversity of the conpani es that make up your
14 menbership. And | assune that you cover a broad array
15 of menbers fromreally snmall to |larger, and then al so
16 the nature of the work sites there. They're all
17 different. They're constantly changing. Can you j ust
18 talk a little bit nore about that?
19 M5. SEGUNDO MARTI NEZ: Yes, of course. So we do
20 represent and work closely with small nenbers and | arge
21 nmenbers. One of our |argest nenbers woul d be
22 Yel | owst one Landscape. They operate in about 13
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1 different states and have many different conpanies
2 t hroughout those states. W also have snall er nenbers
3 that may only work in certain areas of Washi ngton or
4 Oregon. And | can give you an exanple. W do an H 2B
5 fly-in every year. Yellowstone, know ng that they
6 operate in 13 states, they always bring us four
7 representatives to tal k about this issue.
8 And then we have a snaller nmenber who operates in
9 Oregon. And he will neet with all of his elected
10 officials just to kind of talk nore about the need for
11 seasonal workers. And they all have the sane voice
12 with us. | wll still try to get them as many neeti ngs
13 as possible. And our agenda remains the sane, not just
14 because you operate in nore states, you have nore
15 privil ege.
16 Also, like | said, right, Oregon is nore of a
17 rain -- rainy state than California. Com ng from
18 California, I know grow ng up there, anytine it would
19 rain, people would consider it a party and start
20 recordi ng; oh, nmy gosh, it's raining. Were here in
21 Maryland it rains all the time, and I'm not recording
22 it, right. So it just sort of depends on where soneone
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1 is com ng, where sonmeone is going, or where they've
2 kind of, like, adjust to the climate in those areas.
3 MR. LUNDEGREN. Ckay. And just as a followup; so
4 If OSHA was to look at -- a lot of the small businesses
5 are asking for a nore flexible, |ess prescriptive
6 standard, and if OSHA was to adopt sonething nore akin
7 to a performance standard where, you know, they |et
8 us -- that they established sone broad paraneters, how
9 woul d you suggest OSHA go about enforcing sonething
10 like that if it doesn't have like firmtriggers but is
11 nore flexible based on geography and types of
12 activities, things like that?
13 M5. SEGUNDO MARTINEZ: Yes. | think this is
14 somnet hi ng we have worked closely with your organization
15 as well in regards to smaller businesses. Wen talking
16 about what woul d be considered a small business, right,
17 I f they have | ess people, they have less flexibility to
18 check-up on their enployees. O you know, they have
19 to, like, get a contract done, they m ght not be able
20 to check on every single one of them | don't have
21 those answers with nme right now, but | can definitely
22 | ook further into howit would inpact specifically to
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1 our smaller nmenbers, versus our |argest nenbers, and
2 subm t further comrents on that.
3 MR. LUNDEGREN. G eat. Thank you very nuch.
4 Thank you, Your Honor.
5 JUDGE BELL: Thank you. Any other questions for
6 Ms. Martinez?
7 M5. CARLON:. They're not, Your Honor.
8 JUDCGE BELL: Al right. M'am thank you so much
9 for your testinony. It's been very hel pful.
10 M5. SEGUNDO MARTI NEZ: Thank you, Judge. And
11 t hank you, OSHA representatives, and to one -- everyone
12 who asked ne a questi on.
13 M5. CARLON. The next speaker is Lanie Riner.
14 Pl ease state your nanme and affiliation for the record.
15 M5. RINER. Good afternoon, and thank you for the
16 opportunity to testify. M nane is Lanie Riner. [|I'm
17 t he Executive Director of the Georgia Geen Industry
18 Associ ati on.
19 JUDCGE BELL: Ms. Riner, thanks very nmuch for being
20 here today. Go ahead with your testinony, please.
21 M5. RINER  Again, thank you for the opportunity
22 to testify. GGE A represents CGeorgia' s ornanental --
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1 |"mso sorry, nmy video -- sorry about that. G3EA
2 represents Georgia' s ornanental and environnenta
3 horticulture sector, including farnms that produce
4 field-grown and contai ner-grown plants, greenhouse
5 operations, cut flower producers, and turfgrass sod
6 gr owers.
7 In addition to these farns, our nenbership
8 I ncl udes | andscape contractors, retail garden centers,
9 irrigation professionals, and a range of allied
10 busi nesses. Collectively, we are known as the green
11 I ndustry. According to the University of Ceorgia's
12 2024 AG I npact Report, ornanmental horticulture
13 contributed 11.1 billion to CGeorgia' s econony and
14 supported 73,801 jobs across Georgi a.
15 Wiile we share OSHA's commitnent to protecting
16 wor ker heal th, the proposed heat rule standard proposes
17 signi ficant and di sproportionate harmto our industry.
18 As part of our official comrent subm ssion, we provided
19 a report by Dr. Ben Canpbell, the Extension Econom st
20 for Ornanental Specialty Crops at the University of
21 Geor gi a.
22 He works closely with industry nenbers to eval uate
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1 econom c inpacts in real-world settings. His report
2 illustrates the extensive financial and operational
3 burdens this rule would i npose on Ceorgia enpl oyers,
4 particularly those in agriculture and specialty crop
5 production. According to his findings, the estimted
6 annual conpliance costs per manager is $2, 280,
7 primarily for tinme spent nonitoring enployees,
8 docunenti ng breaks, and traveling between work sites.
9 For an average worker, the tinme |ost sinply
10 wal king to and from desi gnated break areas equates to
11 $499 per enpl oyee per year. These costs nultiply
12 gui ckly across seasonal crews and busi nesses with
13 nunmerous locations. |It's inportant to note they are
14 not one-tine expenses. These are ongoi ng and
15 recurring, and they will continue to rise year after
16 year as wages increase and | abor pressures intensify.
17 For small and m d-sized busi nesses al ready
18 operating on tight margins, this kind of conpoundi ng
19 cost burden is not sustainable. For a greenhouse with
20 just 20 enpl oyees and two field managers, this rule
21 coul d cost over $13,000 per year. That does not
22 I ncl ude the added burden of transl ation services,
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1 revi sed staffing schedul es, or conpliance
2 docunentation. These costs hit small businesses the
3 hardest, and in our industry, small businesses are the
4 maj ority of the businesses.
5 Dr. Canpbell's report also highlights serious
6 regional disparities in howthis rule would affect
7 Georgi a enployers. Using real weather data, real
8 tenperatures fromstate nonitoring stations, he found
9 that in Blue Ridge, just 20 mles south of the Georgia-
10 North Carolina line, only 33 percent of hours in July
11 exceed 80 degrees Fahrenheit.
12 In contrast, in Attapul gus, |ocated about 40 mles
13 north of the Georgia-Florida state |ine, 59 percent of
14 hours in July and August exceed that sane threshold,
15 with elevated tenperatures continuing well into
16 October. It's inportant to note this data reflects
17 actual air tenperatures, not the nore restrictive wet
18 bul b gl obe tenperature or heat index proposed in this
19 rul e.
20 We know Ceorgia is hot, but this rule treats
21 Georgi a the sane as New Hanpshire. Even within our own
22 state, the burden is uneven. |If inplenented as
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1 witten, many green industry businesses and operations
2 in Georgia would be subject to conpliance triggers
3 nearly 90 percent of the tinme during the summer. This
4 s not an equal standard; it's a geographic penalty on
5 states with warm cli mates.
6 What's nore, this rule assunes that a conpliance
7 structure designed for warehouse settings or
8 construction zones can seanm essly transfer to open-air
9 agriculture, but it cannot. Qur nenbers work in
10 dynam c environnents, noving plants, |ocations, and
11 crews. A nursery may have workers tending to plants in
12 nursery beds or greenhouses, unloading trucks, and
13 staffing a retail area all in the same day. The idea
14 of inplementing a separate heat injury and ill ness
15 prevention plan for each activity or site isn't just
16 inefficient; it's unworkable. In practice, these
17 | ayers of conpliance don't lead to safer work; they
18 | ead to confusion, gaps in execution, and unintended
19 risk.
20 The rul e al so introduces new safety hazards for
21 both growers and for those working in the service-based
22 sectors of the green industry. |In an effort to reduce
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1 exposure during the hottest part of the day, nmany
2 enpl oyers may be forced to shift work to the early
3 norni ng hours. But heavy equi pnent is not designed for
4 | ow |'i ght operation. Operating tractors, nowers, and
5 ot her machinery in the darkness increases the risk of
6 acci dents, equi pnent damage, and worker injury. The
7 Georgia Governor's Ofice of H ghway Safety actively
8 di scourages the use of slow noving vehicles during dark
9 hours for exactly these reasons. Ironically, this rule
10 I ntended to protect workers would create conditions
11 that put themin greater danger.
12 Meanwhi | e, | ocal noise ordi nances prevent many
13 crews, especially |andscaping tree services, from
14 starting work before 7 a.m That | eaves enpl oyers
15 stuck. They can't begin earlier, they can't shift
16 operations later, and mdday is now a regul atory
17 m nefi el d.
18 Retail garden centers face a different dil emma.
19 These operations require continuous staffing to serve
20 custoners, restock inventory, and care for live plants
21 t hroughout the day. Mandatory breaks every two hours
22 woul d di srupt that continuity, potentially |leading to
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1 conpl ex schedul i ng chal l enges and staffing gaps during
2 peak business hours. Hiring additional staff to fill
3 those gaps is not always feasible, financially or
4 | ogi stically.
5 Meanwhi l e, on farnms that rely on piece-rate | abor,
6 mandat ory breaks don't just disrupt workflow they
7 reduce take-honme pay. These workers are paid by what
8 t hey produce, and forced downtine neans fewer earnings,
9 even when they're willing and able to keep worki ng.
10 It's a policy that penalizes productivity, and it
11 I gnores how agricul tural |abor actually functions.
12 In both farmand retail settings, rigid break
13 requi renments create disruption wthout delivering
14 meani ngful inprovenents in safety. The adm nistrative
15 burden is also extrene. Many busi nesses in our
16 i ndustry operate across nultiple counties, with crews
17 that shift |ocations throughout the day. Managi ng
18 site-specific heat plans, keeping accurate records, and
19 ensuring nultilingual conpliance in real tinme is nore
20 than a tall order. It's an obstacle to doi ng business.
21 Qur nenbers aren't |looking to cut corners. W
22 al ready provide water, shade, rest breaks, and training
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1 on heat-related illness. The vast majority al so
2 encourage the use of protective sun gear |ike hats,
3 | ong sl eeves, sunglasses. They're not resisting
4 safety; they're resisting a one-size-fits-al
5 regul ati on that doesn't fit our climate, our workforce,
6 or the nature of our work.
7 And that matters, because these businesses don't
8 just grow plants; they install, care for, and maintain
9 t hem across hones, city parks, and public spaces. They
10 don't just operate equipnent; they operate with
11 pur pose, experience, and pride. Many are famly run.
12 Many operate on |land that's been worked for
13 generations. This rule, as witten, threatens their
14 ability to survive.
15 In short, this rule will not produce better
16 outconmes. It will produce higher costs, greater safety
17 ri sk, and serious regional inequity. It wll strain
18 smal | busi nesses, confuse workers, and nmake conpli ance
19 har der, not easier.
20 We urge OSHA to consider the full weight of the
21 data we've submitted, including Dr. Canpbell's
22 analysis, and to listen closely to those who |ive and
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work in these conditions every day. The proposed rule,
inits current form would do nore harmthan good.
Thank you for your time and your attention.

JUDCGE BELL: Sorry I'mtoo effective with nmy nute
button. Are there questions for Ms. Riner fromthe
OSHA r oonf?

MR. BEARR  Yes, Your Honor, we do have sone
questions. This is Jonathan Bearr wth OSHA

You nentioned -- thank you very nuch for your
testinmony. You nentioned wthin that testinony that
the adm nistrative burdens of the proposed rule were
significant, in your opinion. |f OSHA provided
tenplates for witten heat injury and ill ness
prevention plans and training materials for enployers
to use, do you think that would reduce part of the
burden and cost for your nenber organizations?

M5. RINER. | do believe that would help in sone
cases, but the separate plan for each site, that's
going to be very difficult to manage. | nean, it's --
particularly on the service-based side, which wuld be
| andscape, irrigation, tree care, they nove to

different job sites throughout the day, throughout the
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1 week, throughout the nonth. And they're going to have
2 to devel op plans for each of those |ocations, the way
3 this role is -- the way this rule is witten. So it

4 would still be -- even with a tenplate, it would stil
5 be trenmendously burdensone.

6 MR. BEARR Wth that in mnd, you know, do you

7 think there's any alternatives that could be sought?

8 You know, for instance, what work site characteristics
9 woul d you suggest OSHA consi der in determ ni ng whet her
10 a single HIPP can cover nmultiple work sites?

11 M5. RRNER. | would I ove the opportunity to

12 consult with my nenbers before answering that, but |
13 will be glad to get back to you with comments on that.
14 MR. BEARR: Thank you very --

15 M5. RINER Just to nmake sure that |I'm covering
16 everyt hi ng.

17 MR. BEARR. We appreciate that. Thank you.

18 I'"d like to turn the questions over to Ryan

19 Tr emai n.
20 MR. TREMAIN. Sure. This is Ryan Tremain with
21 OSHA St andards and CGuidance. And | think | heard a bit
22 of this in your testinony. And you certainly -- you
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1 menti oned that your nenbers already provide, you know,

2 rest, water, shade, rest breaks, training. And | guess

3 we would just be interested to hear nore specifically

4 what specific aspects. Again, | heard pieces of this

5 inlike the rigid rest breaks, maybe the recordkeepi ng,

6 but OSHA woul d be interested to hear anything that you

7 woul d have to pinpoint or spotlight that, you know,

8 woul d create a significant nore adm nistrative burden

9 beyond what you're already doing with the rest breaks.
10 M5. RINER | think | understand the question . If
11 | don't, just stop ne and rephrase it. But we do

12 provi de best practices for heat and injury. These are
13 highly skilled workers, and they are hard to cone by.
14 And we have to use federal prograns |ike H2A and H 2B
15 to even fill the gap. W value these workers. W want
16 to keep them safe. W focus on best nanagenent

17 practices. W train for themto recognize heat injury.
18 It's just the regul ati on nandati ng a one-si ze-

19 fits-all for every single person. |It's not sonething
20 that really even -- it's unfathomable for this industry
21 and the way it works, particularly with the diversity
22 of it, and how each job site, each specific job within
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1 this industry, the way each of them run.
2 So we woul d be nore focused -- and we are now, but
3 we woul d be nuch nore supportive of best nanagenent
4 practices and maki ng sure that our people are taken
5 care of, and managing that on site, on farm on
6 | ocation, by ourselves handling it, which we are -- we
7 work hard within our industry to do.
8 MR. TREMAIN. Thank you very nuch. That's all |
9 have.
10 MR. BEARR  Jonat han Bearr, OSHA. On the line, we
11 have Tiffany DeFoe.
12 M5. DEFOE: H . This is Tiffany DeFoe with the
13 Directorate of Standards and Gui dance, OSHA. First,
14 I'"d like to foll ow up on what you just said about --
15 about your organization providing best practices and
16 di stributing those to your nenbership. |'m wondering
17 if it would be possible to share your best practices
18 wi th OSHA, as an exanpl e?
19 M5. RINER We'Ill be glad to. Yes. And actually,
20 they are -- they are based heavily on you all's own
21 reconmendati ons for best practices, so.
22 M5. DEFOE: There, thank you. And then in your
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1 witten coments, so you expl ained that the proposed
2 requi rements for mandatory rest breaks -- and you
3 tal ked about that today as well -- are inpractical for
4 sonme enployers and that alternative options are needed.
5 And | just wanted to ask, either now or in comments
6 following the hearing, if there are any specific
7 changes to the proposed requirenents that your
8 organi zation would |ike to suggest that OSHA coul d nmake
9 to make it nore practical ?
10 M5. RINER | really would like to get with ny
11 menbers to nake sure that |'mtouching on all aspects
12 of that, because that is -- that is a broad question.
13 There are so many | andmi nes for our industry
14 specifically. | think that would be best if | could
15 circle back on coments at the end.
16 M5. DEFOE: O course. And | realize that | maybe
17 was -- the way | framed the question wasn't ideal. |I'm
18 asking specifically about the rest-break provisions,
19 but any --
20 M5. RINER  Ckay.
21 M5. DEFOE: -- any simlar sort of recommendations
22 that you want to nake for other specific aspects of the
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1 rule are certainly wel cone.
2 M5. RINER. W provide breaks as needed, and we
3 trust our enployees to tell us when they need those
4 br eaks.
5 M5. DEFOE: And so are -- so is your
6 recommendati on, then, for the rest-break provisions
7 that they be limted to as needed and that the
8 mandatory ones -- is that what you're --
9 M5. RINER: That woul d be a nuch better outcone,
10 Is allowng -- allow ng businesses to manage it
11 t hensel ves, rather than a one-size-fits-all rule that
12 you're trying to shove everybody into that same box,
13 and it just does not fit.
14 M5. DEFOE: Thanks. And again, you know, when
15 you -- when you speak with your nmenbers, if there are
16 any other specific ideas that you want to bring back
17 about the rest break provisions feel free to submt
18 t hose in post-hearing.
19 M5. RINER  Thank you. Thank you, nma'am
20 M5. DEFOE: Thank you. That's all | have.
21 MR. BEARR  Jonat han Bearr, OSHA. Qur next
22 questions will cone from Rachel Carse, on the |ine.
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1 M5. CARSE: H . M first question is about --
2 actually, it's probably better now.
3 JUDGE BELL: Mich better. Thank you.
4 M5. CARSE: You nentioned that proposals for
5 mandat ory rest breaks every two hours are inpractical
6 for piece-rate workers and create payroll conplexities.
7 | was just curious, in your experience, how preval ent
8 piece-rate pay is in the | andscaping industry, and in
9 what occupations in | andscaping are typically paid by
10 pi ece rate?
11 M5. RRNER |'mgoing to correct you here on this.
12 Piece rate is generally handl ed on production farns,
13 and it is heavily utilized.
14 M5. CARSE: kay. W estimated in our prelimnary
15 econom ¢ anal ysis that seven percent of workers are
16 paid by piece rate for an industry. |Is this estinmate
17 reasonabl e for your industry?
18 M5. RINER. | do not think so. W would need to
19 get the econom sts involved on this, and there are
20 pl enty of experts, |like Dr. Canpbell, and several
21 ot hers across the country who focus specifically on
22 specialty and ornanental crops. | would lean into
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1 their expertise there, but | do believe that seven
2 percent is grossly underestimated.
3 M5. CARSE: kay. In witten comments or in the
4 witten testinony, you noted that enpl oyers need
5 al ternative options for managi ng acclimtization. Can
6 you provide nore specific exanples of what these
7 alternatives for acclimatization would be that would be
8 feasi ble for your nmenbers?
9 M5. RINER I'msorry, in -- was this in ny
10 testinony or the original coments that | submtted
11 back in Decenber?
12 M5. CARSE: The original coments.
13 M5. RRNER | will need to circle back on -- with
14 ny nmenbers for that, and I will -- I'Il circle back in
15 t he end comments.
16 M5. CARSE: GCkay. And the last question |I'm going
17 to read into the record because they are specific to
18 Dr. Canpbell's econom c inpact analysis, and | inmagine
19 you'll have to confer with himabout it. And there are
20 several parts, so bear with ne.
21 Dr. Canpbell assunmes that workers are already
22 recei ving 15-m nute breaks every two hours as the
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1 i ndustry norm |Is this an accurate representation of
2 your industry?
3 M5. RINER: In greenhouse production, yes; in
4 ot her sectors, maybe not.
5 M5. CARSE: kay. And can you el aborate on why
6 you believe supervisor observation of enployers --
7 enpl oyees is necessary to conply with the proposed
8 rul e?
9 M5. RRNER. | don't. That was the (audio
10 mal function) --
11 M5. CARSE: Ckay. That was an assunption in the
12 econom ¢ anal ysi s.
13 M5. RINER It was a -- it was sonething within
14 the rule that we read. Maybe we read that wong. But
15 it said that it was required that they had to be
16 supervi sed during that tinme, and that was fromthe
17 original rule |anguage.
18 M5. CARSE: kay. | --
19 M5. RINER 346 pages, so |'mnot sure. WMaybe we
20 m ssed sonet hi ng.
21 M5. CARSE: Well, if there's sonething --
22 M5. RRNER So we can circle back on it.
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1 MS. CARSE: -- that's not clear, and that's
2 hel pful for us to know So if you can point to that,
3 that'd be hel pful.
4 M5. RINER  Absol utely.
5 M5. CARSE: And the estimate that Dr. Canpbel
6 provi ded had an estinmate of travel tinme to and fromthe
7 work area, of five mnutes each way for a total of ten
8 m nutes per break. Dr. Canpbell's baseline assunption
9 I's that enpl oyees are taking breaks, but are not being
10 paid for travel to and from shaded break areas. |Is
11 that consistent within the industry?
12 M5. RINER. Dr. Canpbell -- a question -- and |'m
13 not sure that | read that the sanme way you did.
14 M5. CARSE: kay. |If you could get back to us
15 with that?
16 M5. RINER. Absolutely. 1'll be glad to.
17 M5. CARSE: And |I"'msure -- are you able to
18 provi de the estimates for the cost for San D ego? Dr.
19 Canpbel |l nentioned that they were higher, but it was
20 bl ank on the table that was submtted.
21 M5. RINER | live in Georgia. Qur nenbership is
22 In Georgia, and | have no idea what happens in San
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1 Di ego.

2 M5. CARSE: kay. Well, it was in his economc

3 analysis, so if you could just ask himand cone back on

4 t hat .

5 M5. RRNER | will be glad to. | will be glad to

6 get himto respond to that.

7 M5. CARSE: kay. |In Dr. Canpbell's economc

8 | npact analysis, he used a trigger of wet bulb gl obe

9 tenperature of 80 degrees for triggering the proposed
10 requirenents.

11 M5. RRNER. No, no. That was an act ual

12 tenperature, because the tenperature nonitoring systens
13 across Ceorgia that have been in place for decades only
14 neasure actual air tenperature. W know that the wet
15 bul b gl obe -- sorry -- wet bulb tenperature is higher
16 than the actual air tenperature based on the humdity
17 in Georgia. It's hot. [It's sticky.

18 M5. CARSE: kay. This may change the question a
19 little bit. It's -- that's what was stated, and it was
20 alittle unclear, so maybe it was just confusion on our
21 end. So it -- would you anticipate that G3 A nenbers
22 woul d use the anbient tenperature or the heat index?
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1 M5. RINER. Most right now use the National
2 Weat her Service Heat |ndex, and they use the
3 tenperature nonitoring systens within and on their
4 farms to determ ne whether they are in the danger zone
5 or the safe zone or the extrene danger zone, and they
6 take care of their workers accordingly.
7 M5. CARSE: Ckay. So if you could just get sone
8 of those clarifications fromDr. Canpbell. W just
9 want to make sure that when we're conparing our
10 analysis to his, we're using the right benchmarks.
11 Thank you.
12 M5. RINER. kay. Thank you, nm'am
13 MR. BEARR  Your Honor, that concludes OSHA' s
14 guesti ons.
15 JUDCGE BELL: Al right. Any questions fromthe
16 Solicitor?
17 MR. MOCZULA: Yes, Your Honor, one question.
18 Ei ther now or in post-hearing coments, we'd be
19 I nterested in know ng how you bal ance rest breaks as
20 needed for your nenbers with the production
21 requi rements. In your witten comment, you nentioned
22 retail garden centers and staffing requirenents. So
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1 for exanple, we would want to know how your nenbers hit
2 a bal ance between those two requirenments. Thank you
3 for your testinony and your tine.
4 M5. RINER. 1'll be glad to weigh in on retai
5 garden centers. | also have worked in this industry in
6 several different sectors. Everyone cones in when it
7 opens, and just like you would shift your |unch breaks,
8 breaks are al so shifted throughout their -- no one is
9 expected to work the entire day with no breaks. That's
10 unr easonabl e.
11 And honestly, | don't know that anyone coul d ever
12 be so acclimtized to do that, but it's the rigidness
13 of every two hours. Because if everyone conmes to work
14 at the sane tine, shutting down your garden center for
15 15 mnutes two hours later is not a reasonable
16 expectati on.
17 MR. MOCZULA: Thank you for your testinony and
18 time.
19 M5. RINER  Yes.
20 JUDCGE BELL: Al right. Are there other questions
21 for Ms. R ner?
22 MS. CARLON: Yes, Your Honor. The first is from
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1 M. Schneider. Please state your nane for the record.
2 MR. SCHNEIDER: H. M nane is Scott Schnei der.
3 Thank you for your testinony, Ms. Riner. | had a
4 coupl e of quick questions for you. You tal ked about a
5 geographic penalty in Georgia versus Maine. Could you
6 explain that? | nean, | know Georgia is hotter and
7 nmore hum d than Maine, that's taken into consideration
8 by the trigger 80 degrees of heat index. So if it's
9 not triggered, then obviously you don't have to do
10 anything. So what exactly would you do to accompdat e
11 t he geographic distribution or variation that exists?
12 How woul d you -- how would you nodify the standard to
13 do that?
14 M5. RRNER | don't know. | think that's for the
15 experts to decide, but | would say that trigger cones a
16 whole lot nore often in the southern states and -- and
17 pretending like it doesn't, that's just ignoring the
18 reality. Folks who' ve worked here and -- and conti nue
19 to work here, these are heavy production states for
20 agriculture, heavy production states, and this would
21 literally shut that down. So the proposed rule is --
22 It is -- it's going to, you know -- southern states,
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1 hot states are going to be inpacted nore frequently
2 than states that are -- that don't hit that trigger as
3 of t en.
4 MR. SCHNEIDER: Right. Well, | nean, if you have
5 a standard to protect workers from heat, obviously it's
6 going to inpact places that are hotter or nore because
7 you have to protect those workers nore if it's hotter
8 there, right?
9 M5. RINER Well, do you understand that those
10 thresholds get hit in Georgia in January sonetines?
11 MR SCHNEIDER: Well, but if it's hot -- if it's
12 hot, you have to protect them So the question |I have
13 Is you tal ked about the triggers. You said your
14 enpl oyers use the heat index fromthe National Wather
15 Service to decide when to provide protections.
16 MS. RINER  Yes.
17 MR. SCHNEI DER:  And what -- what |evel do they use
18 to make a determination that there's a risk of heat
19 injury? Wiichis it?
20 M5. RINER 1've -- |I've pulled that up right now.
21 And | woul d encourage you to | ook at that as well.
22 And -- and if you're |ooking at a wet bulb or a heat
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1 i ndex tenperature and you are | ooking at 85 degrees, or
2 even 80 degrees at 100-percent relative humdity, it
3 feels like 87. That's still a beautiful day in
4 Georgia. I'mjust going to tell you. 1've -- |I've
5 wor ked in greenhouses. | own a greenhouse. That is a
6 beautiful day in Georgia.
7 MR. SCHNEIDER: So are you famliar with the
8 scientific literature on heat stress and what causes
9 heat illness --
10 M5. RRNER | am
11 MR. SCHNEI DER: -- at what |evels?
12 M5. RRINER | -- | amfamliar with it and | have
13 read it, but | would be very hesitant to quote it here.
14 But 1'lIl be glad to circle back on sone of that
15 i nformati on and get it to you.
16 MR. SCHNEI DER: Ckay. | have one nore question on
17 the rest breaks. You said people take rest breaks as
18 needed. Are you -- are you aware that thirst is not
19 consi dered a good indicator for when enpl oyees need
20 rest breaks?
21 M5. RINER: Yes. W based our best nanagenent
22 practices on OSHA's own best nanagenent practices and
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1 maki ng sure -- and our trainings are al so based on
2 that. W train our people on recognizing those issues.
3 W train themon staying hydrated. W train them on
4 taki ng care of each other, protecting thenselves from
5 the sun and fromthe heat. Al of those things have --
6 are consistently done and have been consistently done
7 t hr oughout this.
8 Agai n, our workers are valuable to us. Qur
9 busi nesses could not operate. Their |ivelihoods woul d
10 cease to exist. This is just over-burdensone
11 regul ation that is going to make it very difficult for
12 any of our folks to make a |iving, business owners and
13 wor kers al i ke.
14 MR. SCHNEI DER:  And when you're -- you tal ked
15 about a nunber of people working piece rate. And so if
16 peopl e are working piece rate, there probably is an
17 incentive for themnot to take a rest break because
18 they're not getting paid. So how do you get them --
19 M5. RINER That's is treated as --
20 MR. SCHNEIDER: -- to take rest breaks?
21 M5. RINER: -- nost of those areas are set up
22 In -- in shade or in cooler areas. W do everything
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1 that we can to protect our workers and allow themto
2 earn the best |livings that they can.
3 MR. SCHNEI DER: What |'masking is, is if they're
4 not getting paid for the rest breaks, if they're
5 wor ki ng piece rate, there's a disincentive for them --
6 there's an incentive for themto continue working even
7 t hough they m ght be at risk --
8 M5.RINER W -- we train and --
9 MR. SCHNEI DER: W woul d have to deal with --
10 M5. RINER. -- teach them-- we train -- teach
11 them They have nmanagers. | feel |ike you' re picking
12 at it now This is standard practice across all of
13 agriculture. W protect our workers and we val ue them
14 and even our piece-rate workers. They are incredibly
15 val uable to us, and we want themto earn an excell ent
16 living. This regulation is going to limt their
17 ability to do that.
18 MR. SCHNEI DER: Ckay. Thanks very mnuch.
19 M5. RINER  Thank you.
20 JUDCGE BELL: Any other questions for Ms. Riner?
21 M5. CARLON: Yes, Your Honor. There is one nore
22 from M. Lundegren.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 195
1 JUDGE BELL: Welcone back.
2 MR. LUNDEGREN: Thank you, Your Honor.
3 H, Lanie. This is Bruce Lundegren fromthe
4 O fice of Advocacy at the U S. Small Business
5 Admi nistration. And | wanted to thank you and your
6 trade association for your participation in the Heat
7 Injury and ||l ness SBREFA Panel in 2023, and your
8 menber that participated on the panel.
9 | just -- | have a question to ask you. A |lot of
10 the tal k during the SBREFA Panel was about the need for
11 a flexible -- you know, to avoid a one-size, inflexible
12 approach, to have flexibility and a perfornmance-based
13 standard. And | think -- | surm se your answer would
14 be that no newrule is the one that you' d |ike best.
15 But one of the problenms OSHA is confronting is if
16 they were to devel op a performance-oriented standard,
17 how woul d they enforce it? O maybe | should ask you,
18 are there -- are there elements that OSHA coul d incl ude
19 in a very sinple, straightforward, flexible rule that
20 woul d provide for a safe workplace? So what el enents
21 woul d that have in it? And what -- and how woul d OSHA
22 enforce it?
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1 M5. RINER Best managenent practices, training
2 opportunities to ensure -- especially with the | anguage
3 barriers that are there, those are going to be very
4 bur densone pi eces for our fol ks economcally. And then
5 just flexibility, because our industry is so diverse
6 across every single sector, like the prescribed every
7 two hours nust go to designated break area, nust be
8 noni tored by manager. Those are very, very difficult
9 components.
10 So just considering the nature of the work and
11 renmovi ng those barriers so that our folks can conply,
12 take care of their workers, make sure that they're
13 operating safely, those would be the things that if
14 there were a rule, we would want to see.
15 MR. LUNDEGREN. Ckay. And you're -- this is Bruce
16 Lundegren again. Your -- your nenbers, they have
17 prograns in place now that you feel are highly
18 effective?
19 M5. RINER They have best managenent practices
20 that they train in-house in place. Yes, sir.
21 MR, LUNDEGREN: Ckay. Thank you very nuch. Thank
22 you, Lanie. And thank you, Your Honor.
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1 M5. RINER Yes, sir.
2 JUDGE BELL: You're welcone. Any other questions
3 for Ms. R ner?
4 M5. CARLON: There are not, Your Honor.
5 JUDGE BELL: Ma'am thank you very nuch for your
6 testinony. |It's been very hel pful.
7 M5. RINER Thank you, sir. Have a wonderful day.
8 JUDGE BELL: You, too.
9 M5. CARLON: The next speaker group is the
10 Communi cati ons Workers of Anerica, represented by M cKki
11 Si egel de Hernandez, Danny Sallie, Randy Rodriguez, and
12 Ted Maple. Please state your nane and affiliation as
13 you all transition throughout your testinony.
14 JUDGE BELL: W're not able to hear you if you're
15 speaki ng. There you are.
16 M5. SIEGEL DE HERNANDEZ: There | am Just trying
17 to get everything all set.
18 JUDGE BELL: Go ahead, please.
19 M5. SIEGEL DE HERNANDEZ: M nane is Mcki Siegel
20 de Hernandez, and | serve as the National Deputy --
21 Deputy Director for COccupational Safety and Health for
22 t he Conmuni cations Wirkers of Anerica. | want to say
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1 good afternoon. And thank you to OSHA for the
2 opportunity to testify.
3 CWA represents a diverse nmenbership of private-
4 and public-sector workers across every state and Puerto
5 Rico. Qur nenbers work in tel ecommunications, IT,
6 airlines, manufacturing, news nedia, broadcasting,
7 education, health care, public service, and | aw
8 enforcenent, anong ot her industries.
9 Qur nenbers work for large and small enpl oyers,
10 and so we are very sensitive about what the inpact of a
11 new heat standard will be, and how a heat standard
12 m ght be operationalized in such a wi de range of
13 enpl oyers and work operations. Heat exposure inpacts
14 nearly all of our nenbers. That's why we strongly
15 support OSHA's heat injury and illness prevention
16 standard for indoor and outdoor workplaces. Heat
17 protection is not a luxury; it is a life-saving
18 necessity.
19 Heat protections al so enable workers to do their
20 | obs despite the hazard. W rkers who are nmade sick --
21 or worse die -- from preventabl e heat exposure are not
22 ever productive. No job should cost a worker their
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1 life, especially when the risk is foreseeable and
2 pr event abl e.
3 Here are sonme suggestions we have for inproving
4 t he | anguage. One, include sedentary indoor workers.
5 We urge OSHA not to exenpt sedentary indoor workers
6 fromthe final standard. CWA represents many cal
7 center enployees and others in tenperature-controlled
8 environnments. These systens can and do fail during
9 heat waves or power outages. Even if tenporary, those
10 conditions still create health risks. A heat injury
11 and illness plan nust anticipate such disruptions and
12 include mtigation strategies |like renote work,
13 alternative work sites, or nobile cooling. Enployees
14 shoul d be trained on these contingency procedures in
15 advance.
16 Enforceability. Enforceability is a strength, not
17 a flaw. Sone have criticized the standard as havi ng
18 been crafted with enforceability as the purpose or
19 overly -- overly focused on citations. But
20 enforceability is essential. It gives both enployers
21 and workers a clear framework. At CM, we don't rely
22 on OSHA as the first solution. W use safety
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 200
1 comrittees, contract |anguage, worker training, and
2 enpl oyer negotiations to solve safety and health
3 pr obl ens.
4 A clear standard hel ps everyone. It sets a
5 basel i ne that can be used proactively to inprove or
6 mai ntain protections and avoi d enforcenent issues
7 al together. Wthout a standard, too many enpl oyers
8 will sinply ignore the hazard, putting workers in
9 danger.
10 | would like to address the one-size-fits-al
11 concern. Critics have also called the proposal a one-
12 size-fits-all standard. But it's not. OSHA s approach
13 requiring a witten HI1PP with specific el enents
14 actually allows enployers to tailor protections to
15 their specific workforces and conditions. Large
16 enpl oyers already use this nodel across multiple
17 | ocations for other safety issues and standards. It is
18 a common practice. The standard does not dictate
19 uni form procedures, it allows for flexibility wwthin a
20 required structure. This is not one-size-fits-all.
21 It's targeted hazard prevention.
22 W woul d also like to strengthen worker
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1 i nvol venent. We reconmmend OSHA strengthen the
2 requi rement for involving nonmanageri al enpl oyees and
3 their representatives in all stages of the H I PP
4 devel opnent, inplenentation, and review. Wrkers bring
5 essential know edge of the conditions they face and
6 shoul d hel p shape the sol utions.
7 Heat waves and acclimatization. Another gap in
8 the current proposal is how to handl e sudden heat
9 waves, especially early in the season. As another
10 presenter pointed out, we're experiencing that right
11 now. During such events even experienced workers nmay
12 not be acclimated to the abrupt change. The 2018 MWR
13 St udy eval uati ng occupati onal exposure limts for heat
14 stress and outdoor workers in the United States from
15 2011 to 2016 highlighted this very concern.
16 Enpl oyers nust recogni ze the risks of these short-
17 term high-inpact events. The H I PP should include
18 speci fic neasures for unexpected heat waves. Modified
19 wor k schedul es, increased cooling breaks, changes to
20 productivity expectations, and enhanced conmuni cati on
21 are sone options, and workers should be trained on
22 t hese protocols in advance.
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1 Emer gency response and heat conditions. Sonme CWA
2 menbers respond to energencies during extrene heat,
3 such as restoring critical tel ecomunication services
4 during storns or other crises. These situations
5 i nvol ve extended hours, nore than an ei ght-hour
6 wor kday, unfam |liar environnments, |ogistical challenges
7 | i ke securing water or shade, and other health and
8 safety hazards.
9 Heat is an additional hazard that makes work in
10 dangerous conditions during an energency even nore
11 hazardous. W recomend the standard require enpl oyers
12 Wi th emergency response roles to include heat-specific
13 protocols for those situations in their H I PPs and
14 training prograns. And | amnot referring to first
15 responder operations.
16 Mobil e and transient work sites. Many of our
17 menbers -- many of our nenbers' work is nobile and
18 conduct -- and they conduct work in the field in
19 tenporary settings. It could be on roof tops, poles,
20 manhol es, construction sites, custoner prem ses, and
21 busi nesses of all types. These sites are often not
22 under the enployer's control, making traditional
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1 controls harder to inplenent. OSHA shoul d adapt the
2 | anguage -- the standard's | anguage to address
3 transient and nobile work sites and clarify how
4 enpl oyers can neet requirenents for nonitoring
5 condi tions and ensuring access to breaks and cooling in
6 t hose environnents.
7 Personal risk factors. Sone have expressed
8 concern that enployers can't account for workers'
9 personal risk factors. But OSHA isn't asking enpl oyers
10 to do that, and should not. And OSHA does not hold
11 enpl oyers accountable for enpl oyees' personal risk
12 factors and their -- and their personal susceptibility
13 to heat illness.
14 I nstead, the standard, rightly, requires training
15 wor kers about individual risk factors, and encouragi ng
16 them to seek nedi cal guidance for concerns they may
17 have about their health. Training should also stress
18 t hat workers can and shoul d request relief if they feel
19 synptons related to heat, even during sone critical
20 operations, sonmething that requires adequate staffing
21 and pre-planning on the part of the enpl oyer.
22 I n concl usion, CWA thanks OSHA for noving forward
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1 on this crucial standard. The tinme for action is now.
2 Each year, preventable heat-related ill nesses and
3 deat hs continue to occur. A strong, enforceable, and
4 adapt abl e OSHA heat standard will save |ives, and
5 provi de the cl ear gui dance enpl oyers and wor kers need.
6 We urge you to finalize a strong heat injury and
7 I 1l ness prevention standard that covers all workers,
8 | ndoor and outdoor, sedentary and active, stationary
9 and nobile, and ensures workers are trained, protected,
10 and kept safe at their jobs fromthe danger of heat.
11 Thank you for 1|istening.
12 And | would like to turn this over to our next CWA
13 panelist, Danny Sallie. |If you could pronote himto
14 present .
15 JUDCGE BELL: M. Sallie, are you with us?
16 MR. SALLIE: Good afternoon. | can't seemto get
17 ny video working. Let's see what that does. [It's not
18 allowng ny video to start, through the bl ock.
19 JUDCGE BELL: So if you're okay, we're okay with
20 you going forward just with your audio.
21 MR. SALLIE: That's fine. Good afternoon. M
22 name is Danny Sallie, and |'ma staff representative
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for the |ELFCWA. That's the Industrial D vision of the

Communi cati ons Workers of Anmerica. And | work directly

10

11

12

13

14

15

16

17

18

19

20

21

22

with I EU-CWA | ocal unions, whose nenbers are enpl oyed
across a range of manufacturing facilities. [|'mhere
today to express ny support for OSHA' s proposed
standard on heat injury and illness prevention.

In ny role, you know, and | visit plants

regularly, neet with the workers, and see firsthand the

conditions they face. M job also involves requl ar
I nteraction with enployers. Before this job, | worked
I n manufacturing nyself fromthe Northeast to the
Sout hwest, and |'ve experienced the punishing effects
of high heat. | know what it's |ike to push through
t he wor kday, soaked in sweat, surrounded by hot
equi prent while wearing clothes that trap heat.

Heat stress in manufacturing is not hypothetical.
It can be a daily hazard in sone operations, and it's

conpounded by three things: One, indoor environnments

that trap heat, or outdoor environnents exposed to high

tenperatures, humdity, and radi ant heat; two, work

processes that generate additional heat; and three, the

personal protective equi pnent workers nust wear for
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1 safety
2 In one of ny first jobs, |I worked in the
3 el ectrical nechanical industry for a conpany that
4 repaired electric notors. The plant had no climte
5 controls, so when it was hot outside, it was even
6 hotter inside. On top of that, our work required the
7 use of industrial ovens, burn-out and bake-out ovens.
8 That added to the heat load. W had to wear |ong pants
9 and | ong sl eeves for safety. You can conbi ne high
10 anbi ent tenperatures, radiant heat from ovens, and
11 heat -retai ni ng clothing, and you have a perfect storm
12 for heat ill ness.
13 Anot her exanple conmes fromwork | did in
14 substation yards, where we were conpletely exposed to
15 the sun with no permanent shade. There were a few
16 nobi | e canopies, but they offered little protection
17 when wor ki ng around netal conponents radiating stored
18 heat. W also had to wear flane-resistant clothing
19 necessary for safety, but it added significantly to our
20 body -- body heat burden.
21 | continue to see risk and heat illness in our
22 represented worksites. |EU CWM represents workers at
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1 New Fl yer, a bus manufacturer with nmultiple plants
2 across the country. Conditions vary dramatically
3 between sites. As an exanple, in Kentucky, the plant
4 is climte-controlled, and workers can wear shorts.
5 But our facility we have in Al abanma, the welders in
6 particular face extrene heat in poorly cooled or poorly
7 ventil ated areas. They wear heavy PPE, you know,
8 coveralls, welding helnets, gloves, and respirators
9 because of the hazard of the welding work. The heat
10 burden is serious, and the cooling systens often fail.
11 In contrast, at the New York -- at the New Fl yer
12 plant in St. Coud, Mnnesota, with simlar heat risk
13 in the welding area, the union negotiated contract
14 | anguage that protects workers through nmandatory heat
15 nonitoring and structured rest breaks tied to wet bulb
16 gl obe tenmperature, WBGT readi ngs. Wrkers there get
17 ai r-condi ti oned break roons and defined rest -- work-
18 rest schedul es based on heat levels. [It's a clear
19 exanpl e that these protections are not only feasible,
20 they're already working in sone places. But in
21 Al abama, workers doing the sane job for the sane
22 enpl oyer don't have these protections. That's why a
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1 constant national OSHA standard is essential.
2 Sonme enployers do the right thing. As an exanple,
3 ny former plant; many managers cane fromthe shop fl oor
4 and understood the dangers. Wen the tenperature rises
5 past the threshold, work -- workers get mandatory ten-
6 m nute breaks every hour in a cooled area. Mre break
7 tinme is added as heat increases. Sonme enployers even
8 all ow workers to take breaks as needed.
9 You know, these are not revol utionary ideas.
10 These are |ife-saving, proven, and entirely achievabl e.
11 Unfortunately, not all enployers are proactive. And
12 that's the problem Wthout a standard, too nmany
13 wor kers are | eft vulnerable to preventable illnesses or
14 wor se, deat h.
15 The proposed rule rightly requires enployers to
16 assess heat risk, including fromwrk processes and
17 PPE, and to inplenent controls |ike hydration, shaded,
18 or cold -- cooled rest areas, and schedul ed breaks.
19 These are basic, reasonable neasures that save |ives
20 and support productivity.
21 The idea that these neasures aren't feasible in
22 manuf acturing doesn't match reality. W have real -
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1 wor | d exanpl es from both union contracts and enpl oyer -
2 | ed policies showi ng they work. Enployers who val ue
3 safety and respect their workforce already inplenent
4 them and the industry does not grind to a halt.
5 This standard will |evel the playing field and
6 ensures that no worker, regardl ess of whether they
7 live -- or where they live, what plant they work in, or
8 who their enployer is, is put to unnecessary risk from
9 heat .
10 On behal f of the | EU-CWA nenbers and nmanufacturi ng
11 wor kers across the country, | urge OSHA to adopt a
12 conprehensi ve heat injury and illness prevention
13 i ndoor -- in outdoor and indoor work settings
14 standards. The risks are real. The solutions are
15 feasible. Heat-related illnesses can be prevented, and
16 every wor ker deserves to be protected.
17 M5. SI EGEL DE HERNANDEZ: Thank you, Danny.
18 MR. SALLIE: Thank you.
19 MS. SI EGEL DE HERNANDEZ: Randy, are you ready to
20 go?
21 MR. RODRI GUEZ: Yes. Good afternoon, and thank
22 you for the opportunity to testify. M nane is Randy
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1 Rodriguez. |'ma comunications technician with the
2 Houst on, Texas Power Team at AT&T and an active nenber
3 of the conpany's Five-State Power Team Safety
4 Conmittee. | also serve as a local union steward for
5 t he Communi cati ons Workers of Anerica, Local 6222, in
6 Houst on, Texas, where | chair our Safety and Health
7 Commttee, and | serve as a District 6, safety and
8 heal th trainer
9 |'ve spent years working in extrene heat and
10 teaching others how to prevent heat-related ill ness.
11 Today, | strongly urge OSHA to adopt a robust heat
12 injury and illness prevention standard that includes
13 protections for both indoor and outdoor workers. |'1l]
14 be covering the inportance of conprehensive training,
15 the need for protections during energency response
16 operations and tel ecommuni cations, and the feasibility
17 of a heat standard.
18 I want to begin by enphasizing the critical
19 | nportance of training. For the past 16 years, CWA has
20 devel oped and delivered in-person heat safety training
21 for nmenbers above and beyond what nost enpl oyers
22 provide. Qur class, which is one that | teach, covers
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1 t he physical and nental effects of heat illness, howto
2 recogni ze signs and synptons, respond to energenci es,
3 report incidents, and identify unsafe work practi ces.
4 The training is worker-led and highly interactive.
5 Unli ke many enpl oyer-provi ded courses, our sessions
6 al l ow coworkers to share real |ife experiences, ask
7 guestions, and wal k away enpowered to speak up and take
8 action. W also teach nenbers how to eval uate conpany
9 procedures and address any safety gaps.
10 This training has saved lives. After one class in
11 particular, a |ocal steward recogni zed signs of heat
12 i1l ness in a coworker and intervened i nmedi ately. That
13 wor ker was | ater hospitalized, but nade a full recovery
14 thanks to the training the steward received fromthe
15 uni on.
16 Al'l enpl oyers shoul d provide conprehensive
17 training to both enpl oyees and supervisors. A well-
18 I nformed workforce is essential for preventing heat-
19 related illness. W support OSHA s proposed training
20 requi renents and urge their adoption.
21 | also want to address the need for protections
22 during enmergency response work for nontraditiona
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1 responders. It is sonewhat unclear in the current
2 draft of the standard whether certain energency
3 operations, such as those carried out by comrunication
4 enpl oyees like nme, would be exenpted fromthe
5 protective neasures in the heat standard during
6 response activities.
7 A conpl ete exenption would be a m st ake.
8 Communi cati on workers aren't first responders, but we
9 are critical to restoring infrastructure during
10 di sasters when risks are often highest. H gh heat
11 condi tions conpound the safety risk. Just recently,
12 our power team responded to Hurricane Beryl, working in
13 hi gh heat and dangerous conditions for extended hours
14 each day. And while AT&T provides us with water, ice,
15 and rest breaks, resources can quickly run |Iow during
16 prol onged energencies; |ocal stores nmay be cl osed or
17 out of supplies, and infrastructure nmay be down due to
18 power out ages.
19 The standard shoul d require enployers to devel op
20 ener gency-response-specific procedures for heat
21 protections for nontraditional responders |ike nyself,
22 I ncluding reliable access to water, rest breaks, shaded
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1 areas during response activities. Emergencies
2 shoul dn't mean unpr ot ect ed.
3 Finally, I want to speak to those that claimthat
4 | npl enenting a heat standard is too costly or
5 burdensone. | work for a |arge, successful conpany
6 t hat already provides nmany of the protections proposed;
7 water, ice, cooling towels, electrolyte powders,
8 adj ust ed wor k schedul es when possi bl e, hydration
9 breaks, and encouragenent to seek nedical care, if
10 needed. W also have fornal safety commttees, nmade up
11 of both managenent and workers, to raise and resol ve
12 I ssues proactively. These prograns are not only
13 feasible, they're effective. They allow us to keep
14 wor ki ng safely, even in high heat conditions, and they
15 don't break the bank.
16 Protecting workers and runni ng a successf ul
17 busi ness are not nutually exclusive. But too many
18 wor kers across the country don't have these
19 protections. They face dangerous tenperatures w thout
20 access to water, rest, or training. Heat is a serious
21 hazard, one that | eads to countless preventable
22 I njuries and deat hs each year.
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1 OSHA has a responsibility to act, and a strong
2 heat standard woul d save |ives, inprove working
3 conditions, and give all workers the basic protections
4 t hey deserve, whether they're in a factory, on a farm
5 or restoring power lines after a storm
6 Pl ease help protect the Arerican worker. Let's
7 stop preventable suffering and ensure that no famly
8 | oses a | oved one to a heat-related incident that could
9 have been avoi ded. Thank you.
10 JUDCGE BELL: Thank you.
11 M5. SI EGEL DE HERNANDEZ: Thank you, Randy.
12 Next on our CWA Panel is Ted Maple. Take it away,
13 Ted.
14 MR. MAPLE: Good afternoon. Thank you for the
15 opportunity to speak. My nanme is Ted Maple, and I'm a
16 steward for CM Local 7019, working as a passenger
17 service agent for Piednont Airlines at San Antonio
18 International Airport. One of our groups of agents |
19 represent are cabin appearance agents.
20 | was a cabi n appearance agent nyself, although I
21 have a different job right now These are the agents
22 who cl ean and perform security checks on aircraft
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1 overni ght to make sure planes are cl ean, safe, and
2 ready for the first flights the next norning. They
3 work the night shift from9:30 ppm to 3 am The job
4 i ncl udes cleaning the seats, the tray tables, galleys,
5 | avat ori es, nmopping floors, securing seat belts, and
6 doing a full security search of the entire plane.
7 Now, you wouldn't think that heat would be nuch of
8 a problemworking at night, but trust ne, it is. Al
9 this work is done inside the planes that may have been
10 sitting on -- for hours in the Texas heat. These
11 aircraft were noved fromgates to renote parking | ot,
12 and they are not powered on. That neans we're cleaning
13 and doi ng security checks inside seal ed netal tubes
14 with no ventilation and no air-conditioning. Wndows
15 cannot be opened. And in San Antonio, we regularly see
16 outsi de tenperatures of 95 degrees Fahrenheit or
17 hi gher .
18 Last year alone, we had 26 days of 100-pl us
19 degrees. But inside those planes, it's significantly
20 worse. As one of our agents put it, 89 degrees outside
21 doesn't feel anything |like 89 degrees inside a netal
22 tube with no air flow OSHA s proposed standard uses a
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1 heat trigger when the heat index goes above 80 degrees.

2 That happens al nost every night in San Antonio for

3 nonths on end. So we're at risk. And when it gets

4 above 90 degrees, it's dangerous.

5 And |'ve seen what the danger | ooks |ike

6 firsthand. W recently had a serious heat-rel ated

7 I ncident in our station. One of our cabin appearance

8 agents col | apsed during a shift. W believe it was

9 heat exhaustion, or worse. He had to be rushed to the
10 hospi tal emergency room He was severely dehydrated

11 and needed at |east two bags of fluid by I'V. Luckily,
12 he was able to be rel eased.

13 After this incident two of the other coworkers

14 said they just quit. And they said, it's not worth it.
15 OSHA proposed rul e says enpl oyees nust have heat injury
16 and illness prevention plan. At our worksite, there is
17 no real plan. That's one of the reasons we need OSHA
18 heat standards.

19 At our site, there are two nobile air-conditioning
20 units, but they frequently break down, and there's no
21 backup. Planes used to be powered on to run their AC
22 systens while we perforned our jobs. But now that's
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1 not done, and the nmanagenent hasn't stepped up to make
2 sure that aircraft can be safely cool ed before we enter
3 to do our work. That kind of engineering control would
4 renove the heat hazard.
5 Access to water is another problem Yes, there's
6 wat er provided in the break roominside the term nal,
7 but once we | eave the break roomto work, we rarely
8 cone back. W just nove fromplane to plane, get our
9 10 to 12 planes done before our shift ends. If we
10 | eave our post to hydrate or cool down, we risk
11 disciplinary action. W're told to bring our water
12 bottles, but there's no structured systemto ensure
13 safe hydration on site where our work i s perforned.
14 Supervision is inconsistent. Sonetinmes there's a
15 supervi sor on the plane, sonetinmes not. But what
16 really matters isn't just being present; it's being
17 trai ned and enpowered to support safe working
18 conditions. Supervisors also need to understand the
19 signs of heat-related illness, to encourage workers to
20 speak up, and create an environnment where people fee
21 safe asking for help or taking a break.
22 Too often, there's pressure to finish quickly,
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1 even when we're told we could ask for nore tine. Most
2 of us don't because the culture doesn't make it feel
3 safe to do so, and agents are afraid of retaliation.
4 As a fornmer football coach of 31 years, |'ve seen
5 what heat-related illness can do and how quickly it can
6 escalate. During ny time as working as a coach, we
7 were trained on what to look for in an athlete
8 suffering fromheat illness. During ny coaching
9 careers, |'ve seen, firsthand, the long-lasting effects
10 It can have.
11 Peopl e -- people often don't recogni ze the danger
12 in thenmselves; that's why | believe training is a key.
13 W need real training. Once-a-year rem nder to "drink
14 water; it's hot out there" isn't enough. Wrkers need
15 to know what slurred speech, confusion, headaches,
16 di zzi ness |l ook like, not just in thenselves, but in
17 each other. This is a matter of |life and death and why
18 we need a strong, enforceable OSHA heat standard for
19 I ndoor and out door work.
20 Enpl oyers shoul d provide cooling systens that
21 wor k, ensure water is avail able where the work happens,
22 enforce real breaks out of the heat to cool down,
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1 wi thout retaliation, inplenment a thorough training
2 program for workers and supervisors to prevent heat-
3 related illness or death, and involve workers and their
4 representatives in creating an updated heat safety
5 pl an, as the rul e proposes.
6 We're not asking for anything unreasonable. W
7 just want to do our jobs and go hone safe to our
8 famlies at the end of the night. This proposed
9 standard can help nmake this a reality, and |ong
10 over due.
11 Thank you again for the opportunity to speak
12 t oday.
13 JUDGE BELL: Thank you.
14 M5. SI EGEL DE HERNANDEZ: Thank you, Judge. That
15 concl udes our formal testinony, and we're happy to take
16 quest i ons.
17 JUDGE BELL: Al right. Thank you all for your
18 testinony. Very nuch appreciated.
19 Questions for nenbers of this panel fromthe OSHA
20 roonf
21 MR. BEARR  Yes, Your Honor, we do have sone
22 guesti ons.
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1 First off, I want to thank everyone from CWA who
2 provi ded testinony today. | was wondering, you know,
3 if it was possi ble, perhaps in post-hearing comments,
4 to provide further information that would hel p us at
5 OSHA nore fully understand the working conditions of
6 your union nenbers, in particular, what their
7 experiences are with accessing -- accessing rest
8 br eaks.
9 I know M. Sallie nentioned the w de range of
10 experi ences based on two workplaces, but it would be
11 hel pful to know what ot her workers in those places, as
12 wel |l as in other workplaces, what their experiences
13 are, any know edge of safety plans in those workpl aces
14 or trigger points or actions that allow workers to
15 access rest breaks, or what indications they're using
16 to seek them So that would be hel pful.
17 M5. SIEGEL DE HERNANDEZ: We are happy to gather
18 the information that we can and provide that in our
19 post - hearing conmments. W have -- it's hard to nmake
20 general coments when there are, you know, thousands of
21 wor kpl aces and just so many different scenarios. And
22 we have -- but we will -- we will put together what we
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1 have, and many of our -- our breaks, we have breaks
2 that we negotiate in our represented workpl aces.
3 And then during high heat conditions, there are
4 some - there's sone additional contract |anguage that
5 may have been negotiated, |i ke Danny Sallie had
6 menti oned at our New Flyer plants that have used -
7 they've used triggers that really - that can escal ate
8 the kinds of protections that are provided as the heat
9 conditions get worse. And so we are happy to - to show
10 that to you.
11 MR. BEARR: Thank you. Qur next questions are
12 com ng from Zoe Petropoul os. She's on the line.
13 M5. PETROPOQULCS: Zoe Petropoul os with the
14 Directorate of Standards and Guidance. | have a few
15 guestions. So we've heard fromnultiple wtnesses and
16 commenters on recommendation for OSHA to have a
17 geographically varying trigger or set of triggers.
18 Does CWA agree with this approach? Wy or why not?
19 M5. SIEGEL DE HERNANDEZ: This is Mcki Siegel de
20 Hernandez. | -- personally | don't understand the need
21 or the -- the reference to -- whether the variance in
22 weat her conditions -- of course, weather conditions
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1 vary, including tenperature, relative humdity, dew
2 poi nt, every day, everywhere, and not just by region --
3 region or state, but fromtown to town, locality to
4 | ocality, higher elevations, |ower elevations, and so
5 on.
6 This is the Earth, right, so we have we do have
7 weat her variations. But the heat -- the OSHA heat
8 standard, by establishing certain triggers, sets a bar
9 that is -- that can be applied no matter where those
10 heat conditions are. So a heat index -- right now
11 where | am the heat index is over 100 degrees. |In
12 anot her place of the country, it wouldn't matter if it
13 was New York or Arkansas or |daho or Texas, a heat
14 i ndex of over 100 degrees is going to be dangerous and
15 feel simlar and will require the sanme |evel of
16 protection and care for workers.
17 So to use the -- to say that because there is
18 variation in tenperature, workers cannot be protected,
19 that just does not follow at all. And of course
20 wor kers can be protected fromheat. And you know, |
21 m ght add that every single one of us protects
22 oursel ves fromheat in our personal lives, no matter
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1 where it is that we go. W find -- we find a way to do
2 t hat .
3 In the workplace there are so nmany additi onal
4 processes and conditions that will add to the heat
5 burden, and so starting with appropriate heat triggers
6 can help -- can help provide necessary protections. It
7 has to be done. | don't see any other way.
8 And | would also say that our enployers that have
9 prograns that are inplenented across the country, you
10 know, we have | arge enployers that operate in many
11 other states, or all other states, they don't have a
12 different heat plan for -- and heat protections for
13 every town where they operate. That would be crazy.
14 It is comon practice, right now, for enployers to
15 have prograns that are -- are inplenented across their
16 footprint, potentially sone individualized --
17 I ndi vidual i zed protections if there's a certain
18 operation in a particular area. But enployers, all the
19 time, have prograns for their entire footprint. And
20 that's -- to ne, that is what OSHA i s proposing with
21 the OSHA Heat Standard. They woul d do the sane thing.
22 M5. PETROPOULCS: Thank you. M next question. |
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1 bel i eve you nmentioned the exenption for indoor
2 sedentary workers in your testinony, but correct nme if
3 | msheard that. |If you're aware of any data on heat -
4 related injuries and ill nesses anong sedentary i ndoor
5 wor kers, if you could share those in your post-hearing
6 comrents, OSHA woul d appreciate that.
7 M5. SIEGEL DE HERNANDEZ: | will say that heat
8 I 11 nesses are so under-reported and under-recorded that
9 W thin our union, | know that | do not have sort of a
10 | arge reliable data set. | wll say, though,
11 anecdotally, that over the years and to the present
12 time, | get nore conplaints conming to ne that have to
13 do with | ocations that involve sedentary workers, where
14 HVAC systens have failed during -- during the
15 sumertime. And this is, you know, across the country.
16 And | am contacted; people say, what can we do
17 about this? And even when it may be tenporary, we
18 never know -- tenporary can be weeks before that's
19 fixed, and so enployers -- we work with enployers to
20 figure out what m ght be a tenporary fix for this
21 tenporary problemso that workers still can do their
22 wor k, but not in those conditions.
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1 M5. PETROPQULCS: Thank you. That's it for ne,
2 Jonat han.
3 MR. BEARR  Jonat han Bearr, OSHA. Qur next
4 guestions will be comng fromPatti Downs.
5 M5. DOMNS: Hi, everyone. Patti Downs with the
6 Directorate of Standards and CGui dance. And you j ust
7 partially answered one of the questions | was going to
8 ask. So I'mjust going to piggyback on that a little
9 nore. Do you or any of your enployers -- is there a
10 policy for how | ong enpl oyees may continue to work if
11 the AC breaks down before those contingency plans go
12 into place? Are you aware of any, or?
13 MS. SIEGEL DE HERNANDEZ: |'m not aware of any
14 that specifically state that. | do know that there is
15 great reluctance-- because there isn't a requirenent
16 out there, there is great reluctance. And we often
17 sort of get into sone discussions and negoti ati ons,
18 soneti nes heated ones, to actually make certain
19 changes, because it will eventually be fixed, because
20 it wll eventually change.
21 And our approach to this is, you have conditions
22 that are inpacting workers right now, in this nonment,
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1 and they need to be protected. And we have seen too

2 many tinmes conditions that were tenporary, and

3 tenporary lasted for a very long tine. Even a couple

4 of days in, you know, in the weather that we're

5 experiencing now in a building would be -- would be

6 difficult for -- for many people, and enpl oyers

7 shoul d -- should take neasures.

8 What those neasures are, it really will depend on

9 what the work actually is and what kind of flexibility
10 the enpl oyer mght have. | wll say that since COVID,
11 many of our enployers, particularly for call centers,
12 have nuch nore flexibility in terns of renbte work. So
13 they may have enpl oyees at work in a clinmate-controlled
14 environnent. And if there's -- whether it's a heat

15 energency or sone other kind of issue that m ght arise,
16 they can nmuch nore quickly transition to work, that

17 coul d be tenporary wi thout really inpacting

18 productivity.

19 M5. DOMNS: Ckay. Thank you. Patti Downs agai n.
20 Have your nenbers worked at enpl oyers who have tried

21 cooling fans, and if so, what was their experience with
22 the use of fans? And if not, what alternative controls
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1 or PPE are currently being used to keep enpl oyees in
2 t hose spaces cool ?
3 M5. SI EGEL DE HERNANDEZ: Again, in sone
4 | ocati ons, fans can be used or have been used, as has
5 been noted many tines, after a certain tenperature, you
6 know, above 90 degrees, or maybe even | ower. Just
7 bl ow ng hot air is not cooling anyone, and so not
8 really an appropriate -- an appropriate kind of
9 control.
10 We have seen, dependi ng on the enployer, a variety
11 of devices that m ght be used to cool a site. 1'd Ilike
12 to ask, you know, if it's okay to turn this -- ask
13 Randy or Danny about any cool -- well, we know Danny --
14 we know, Ted, there's -- there's no cooling in the
15 pl anes that they're working on right now, fromfans,
16 but if they have any exanpl es.
17 Randy works inside in sonme very hot environnents,
18 so | would just ask if he has anything to add to that.
19 MR. RODRI GUEZ: Yes, Randy Rodriguez. The fans
20 that we do have available, just |like you said, if
21 you're in a hot environnent, it's just basically noving
22 that hot air around. Although if you are sweating, it
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1 does hel p, you know, with that cooling effect. But we
2 don't -- we don't use themas a permanent fix, no.
3 M5. SIEGEL DE HERNANDEZ: | would al so add --
4 M cki Siegel de Hernandez. | would also add that in
5 sonme circunmstances, fans would not be appropriate
6 because of other hazards that are in the workplace, and
7 fans would -- would spread contam nation into the air
8 in a way that we would not want to -- not want to see.
9 So it's very -- it's very work-site and work-operation
10 speci fic about how we woul d | ook at what woul d be an
11 appropriate control, rather than one way of cooling,
12 you know, across an entire industry.
13 M5. DOMWNS: kay. Thank you. Well, OSHA woul d be
14 very interested in any thoughts you had in addition on
15 that, or if you wanted to expand on any of those in the
16 post-hearing cooments. That's all for ne, Jonathan.
17 Thank you.
18 MR. BEARR:  Jonat han Bearr, OSHA. Qur next
19 question wll be asked by Brenda Finter.
20 M5. FINTER. H . Brenda Finter, OSHA, Directorate
21 of Standards and CGui dance. | just have one question.
22 Are there any protocols you suggest for contacting
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1 enpl oyees who are in hard to reach areas, such as areas
2 wi t h poor broadband connecti on?
3 M5. SIEGEL DE HERNANDEZ: This has been an issue
4 that really has plagued us for many, nmany years. W
5 have -- because we do have workers that are in renote
6 areas, and rural areas in particular, and even cell
7 service is not available in sonme of these areas, so we
8 have | ooked at devices to alert the enployer -- you
9 know, energency devices that can be pressed to alert
10 t he enpl oyer.
11 We have -- AT&T was one exanple where -- piloted
12 some of those. And it was never -- never ultimately
13 i npl enented for a variety of reasons. So | can't say
14 that we have cone up with a permanent solution for
15 that. There are certainly -- there are certainly
16 devices that could be used, you know, satellite-rel ated
17 radi os. And we used one during -- for hiking where you
18 could make contact. But | don't see that as a viable
19 alternative for nost enployers and work sites.
20 M5. FINTER: Thank you.
21 MR. BEARR: Jonathan Bearr, OSHA. | wll turn it
22 over to Adriana Lopez.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 230
1 M5. LOPEZ: Adriana Lopez, OSHA Directorate of
2 St andards and Gui dance. Thank you for your testinony.
3 As a union that covers workers across the United
4 St ates, have you eval uated the inpact of state-|evel
5 heat regul ati ons on enpl oyees?
6 M5. SI EGEL DE HERNANDEZ: So we have not --
7 sorry -- are you -- is there nore to your question?
8 M5. LOPEZ: No. That's it. Thank you.
9 M5. SI EGEL DE HERNANDEZ: So sone of the heat
10 st andards have been around for a while. Sone are new.
11 We have certainly been involved in advocating for
12 strong state heat standards. W have not yet
13 instituted a -- what | would call a nore fornal
14 i nvestigation of the inpacts and the changes that may
15 have occurred across nmany different enployers as a
16 result of those standards.
17 But we are in the process of |ooking at a nunber
18 of things that we would |like to do internally around
19 heat, you know, above and beyond what has happened
20 al ready, and to continue negotiations with enployers.
21 | do know that none of our enployers have gone out of
22 busi ness. Nobody has shut down operations. This
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1 hasn't di srupted workflow in any significant way.
2 Enpl oyers have -- sone enployers that we are aware
3 of have conplied with the new regul ati ons and nmay have
4 updated plans that they already had in place to nmake
5 that happen. So | will look into that further and see
6 I f we have any particul ar evidence that we can share,
7 to date.
8 M5. LOPEZ: Thank you very nuch.
9 MR. BEARR  Jonat han Bearr, OSHA. That concl udes
10 OSHA' s guesti ons.
11 MR. MOCZULA: This is Daniel Mczula fromthe
12 Solicitor's Ofice. W have no questions. Thank you
13 very much for your tinme and testinony.
14 JUDGE BELL: Are there other questions for nenbers
15 of this panel?
16 M5. CARLON. Yes, Your Honor, we have two. The
17 first is fromM. Parsons.
18 MR. PARSONS: Hello. Travis Parsons, Laborers'
19 Heal th and Safety Fund of North America. |In your
20 testinony, you nentioned training should also stress
21 that workers can and should request relief if they feel
22 heat illness-related synptons, even during critica
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1 operations. Sonetines that requires adequate --
2 adequat e staffing, naybe sone extra staffing. Can you
3 expound on why this is so inportant and how it can be
4 acconpl i shed?
5 M5. SI EGEL DE HERNANDEZ: Sure. Wbrkers have to
6 be able to get relief if they are experiencing
7 synptons, and there are many operations where
8 workers -- or the worker can't just wal k away from
9 their jobs, and there are lots of different kinds of
10 operations where it would be dangerous to just take a
11 break, to reduce the crew size. And you can't just do
12 that. So this is sonething that involves planning
13 ahead of tine, and usually that planning does involve
14 having a relief staff who can take over the operations.
15 It shouldn't be -- it has to be decided on ahead of
16 tinme.
17 We had and -- we had a heat -- a serious heat
18 I ncident -- incidents, | would say, plural, at a
19 | ocation -- we represent workers in passenger service,
20 and many of these workers work on the ranp, on the
21 tarmac doing | ots of heavy physical |abor, |oading and
22 unl oadi ng baggage, novi ng equi pnment around, and work on
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1 the tarmac is often ten or nore degrees higher than if

2 you just measured the tenperature in the air.

3 So you know, stressful job, and it's also always

4 under tinme pressures, so getting planes turned around

5 fromthe point at which they arrive to when they can

6 actually |l eave, and all the work has -- done, there is

7 al ways tine pressure, always, and netrics for that. So

8 peopl e are novi ng qui ckly.

9 And back in 2023, in July of 2023, in a station in
10 Florida -- Panama City, Florida, there one -- for -- on
11 one of the days there -- there was a crew of about
12 ei ght people, three of the enpl oyees suffered from heat
13 exhaustion, one suffered froma heat stroke and had to
14 be brought to -- and all three went to the hospital.

15 The i ndi vi dual who was a supervisor who suffered from
16 heat stroke was seriously -- seriously harnmed for quite
17 sonme tine afterwards.

18 And probably about a week and a half after that,
19 in the sane nonth, sanme work |ocation, a simlar kind
20 of thing happened, where several enployees suffered

21 fromheat-related ill ness, heat exhaustion, syncope,

22 and they also had to be brought to the hospital. So
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1 this wasn't just one enpl oyee who was feeling -- |
2 mean, that's a concern, always, mnultiple enployees
3 definitely related to the work and the inability of
4 people to actually take a break if they need it.
5 And | want to add that the tenperatures at that
6 time began at 76 degrees in the norning; enployees
7 start early in the norning. They were -- for nost of
8 the day in the 80s. And for a period of both of those
9 days during those incidents, were in -- rose to 90. So
10 hot, but not what -- not what one m ght think of as
11 excessive, but sonething that is covered by the OSHA
12 heat standard.
13 So 80-degree days can be very, very dangerous.
14 OSHA did an investigation. They -- the enpl oyer was
15 cited with a serious violation under the General Duty
16 Cl ause, and the enployer contested -- it went through
17 that whole process -- and finally settled that case.
18 They still had the citation. The citation wasn't
19 vacat ed.
20 And we got sone enhanced settl enent | anguage t hat
21 enabl ed enpl oyees -- that shoul d have enabl ed enpl oyees
22 to request a break if they need it and were feeling
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1 synptons. That has not been inplenented yet. And so
2 we are still working with this enployer, and we have
3 tried to negotiate | anguage to do that.
4 But to your question, Travis -- that was a | ong-
5 wi nded answer, but to your question, had there been
6 foresi ght where ot her enployees coul d have stepped in
7 bef ore peopl e col |l apsed on the ground and had to be
8 brought to the hospital, had the enpl oyer also had a
9 t horough training programso that enpl oyees understood
10 the signs and synptons and did not feel fear of
11 retaliation, which is another constant in this type of
12 wor k, then those -- those illnesses could have been
13 prevented. But it would have required the enpl oyer to
14 have peopl e available and to make it okay to switch
15 people out if they were feeling sick before they got
16 hurt.
17 MR. PARSONS: Al right. Thank you for that very
18 conprehensi ve answer. That's the only question | have.
19 Thanks.
20 JUDCGE BELL: Al right. Are there other questions
21 for this panel?
22 MS. CARLON: Yes, Your Honor. There is one nore
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1 from Ms. Rei ndel
2 M5. REINDEL: Good afternoon. | just want to
3 t hank you, thank the CWA Panel for their great
4 testinmony. And | have two questions.
5 M cki, you had nentioned -- you had nentioned that
6 you have enpl oyers who cover nultiple work sites in
7 different regions and different areas across the U S.,
8 and you think -- kind of touched on it alittle bit.
9 But | was just wondering if you could expand on
10 exanpl es of enpl oyer plans where you do have them cover
11 multiple work sites, multiple regions, and addressing
12 heat exposure, but also any other, you know, safety and
13 heal t h exposures where they vary? And maybe -- if not
14 ri ght now on the spot, naybe for the post-hearing
15 record. That's ny first question. Thank you.
16 M5. SI EGEL DE HERNANDEZ: Sure. So Randy
17 mentioned the heat plan -- or heat programw thin one
18 of our tel ecomunications conpanies, that is a good
19 exanple. These prograns are often created by the
20 heal th and safety departnents, the corporate health and
21 safety departnents that cover all health and safety
22 wthin -- within the enpl oyer, and al so invol ves i nput
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1 fromthe union and i nput from operational managers to
2 make sure that these prograns actually can work and be
3 i mpl enent ed.
4 So we have exanpl es of heat prograns already in
5 pl ace -- always roomfor inprovenent, but they cover --
6 they cover the entire footprint. That's the approach
7 that the enployers take for -- that sone enpl oyers take
8 for many different kinds of health and safety issues,
9 and for progranms that may be required under health and
10 safety standards.
11 So for exanple, protection fromlead in
12 t el ecommuni cati ons conpanies -- the tel ecom
13 conpani es -- not just one, but the -- all of them have
14 a lead plan. It's not different in every location; it
15 covers -- it covers work operations. And these plans
16 i ncl ude very specific protocols, procedures. They nmay
17 have job -- work -- work aids for enployees as well for
18 very specific work operations. So it's very conplete.
19 And this is sonething that gets inplenmented across the
20 country.
21 And also following -- follow ng the establishnent
22 of any plan, of course, you know, we're very strong on
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1 want i ng conprehensive training. So we have worked with
2 enpl oyers to develop that training and to nake sure
3 that the information -- the programitself, that people
4 understand the program and can inplenent it --
5 I mpl ement it.
6 And when there are problens in the field with any
7 of the programelenents -- as you know, Randy
8 mentioned -- we also use health and safety commttees
9 and ot her ways to bring those issues to the enployer to
10 | nprove the plan. And so there is a constant
11 | nprovenent. | don't nean daily, but there is a
12 process for inprovenent, providing input, and al so
13 i nproving plans as they -- as they are inpl enented.
14 M5. REINDEL: Thank you for that answer. And |'m
15 not sure if I said this at the front, but |I'm Rebecca
16 Reindel, and I'mfromthe AFL-Cl O
17 And nmy second question is, you al so touched upon
18 enpl oyers not, you know, tailoring heat plans to
19 personal -- personal risk factors, or personal health
20 i nformation. Could you explain a little bit nore about
21 why enpl oyers shoul d not collect that kind of
22 I nformation -- both the enployee information about
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their personal risk factors or anything that coul d make
t hem nore suscepti ble on the personal front, but
also -- and | guess it's a kind of a two-part
guestion -- could you provide any exanpl es where OSHA
has conducted an investigation involving heat in your
wor kpl aces, but they did not hold the enpl oyer
account abl e for enpl oyees' personal health informtion?
I f that makes sense. Thank you.

M5. SI EGEL DE HERNANDEZ: Sure. Thank you for
that | ong question, Rebecca. Mcki Siegel de
Her nandez.

So in answer to the first part, it is not the
enpl oyer's busi ness what people's personal health
conditions are, whether physical health or nenta
health. There are many, nmany, many things that coul d
make an individual nore susceptible to heat-rel ated

i I ness, including pharmaceutical drugs. Mst people

are taking sone -- sonething at this point, or nmay have
one or nultiple heat issues. And enployers -- and |
woul d say we don't collect that information. It's not

real |y anybody's business except the individual for

that kind of health information.

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



6/25/2025
Page 240

Enpl oyers are not set up to evaluate any of it.
Let's say they put out a questionnaire. Wat would an
enpl oyer do with that list? There's no book to go to.
And this nmeans that you have a risk level of this or a

risk |l evel of that. Mst primary care providers woul d

6 not be able to actually make that assessnment. It is
7 sonet hi ng that individuals should be thinking about
8 and, as | said earlier, should seek advice froma
9 heal th care provider.
10 But no enployer is set up to evaluate that. And
11 I n my opinion, that information can just be used for --
12 ot her than protections, and to discrim nate agai nst
13 enpl oyees or to use it as an excuse for why when an
14 enpl oyer doesn't -- is not protecting workers, why they
15 may have suffered froma heat-related ill ness.
16 And | think that when you start thinking about all
17 of the different health conditions that could
18 contribute to raising risk, it doesn't ever end.
19 Shoul d wonen report when they're pregnant? Shoul d, you
20 know, |ike, what -- what is -- what woul d need to be
21 reported? And so | would say, you can't even go down
22 t hat road.
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1 And this has been a concern for a while in part
2 because there was an OSHA case where it was suggested
3 to the enployer in -- as sonething they could do for
4 abatenment. And we strongly, strongly objected to that
5 because of all of the -- just all of the problens that
6 woul d be creat ed.
7 Rel ated to that is OSHA does not hold enpl oyers
8 responsi bl e for enpl oyees' individual health risks
9 related - related to - that m ght increase risk for
10 heat-related ill ness. As one exanple - and we've had
11 several fatalities over the years. Sone of themwe did
12 think that the enployer's |lack of protections were the
13 maj or contributing factors, and OSHA did not find the
14 enployer - did not cite the enployer. So we di sagreed
15 on sone of those.
16 But the nost recent case, in 2022, was a very,
17 very sad -- a sad situation where we had -- there was a
18 menber of ours who wanted to change his job from
19 wor king on the inside to becom ng an outside pl ant
20 tech. And when sonebody -- when they start -- and this
21 IS in telecommunications -- when they start work to
22 work on the outside and do that kind of work, there's a
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1 | ot of training that they receive, and they may -- they
2 have to go for a lot of safety training as well. So it
3 m ght be a nonth's worth of safety training. And it's
4 referred to as pole clinbing, but it involves nuch nore
5 t han pol e clinbing; you know, manhol e use, use of
6 | adders, all kinds of things.
7 And so this individual, he was well along in his
8 career, not all that far fromretirenent, actually, and
9 he deci ded that he wanted to switch. The pay was
10 better. \Whatever his reasons were, he decided he
11 wanted to switch. And towards the begi nning, he went
12 to pole-clinbing school -- had not yet started in the
13 field -- went to pole-clinbing school, and at the very
14 begi nning of the training, early in the training, he
15 was -- had been up on the pole, was com ng down at
16 about six feet, and they just heard himyell out, and
17 he was just dangling fromthe pole.
18 And he ended up, he had a heart attack and di ed.
19 So it was -- it was tragic that that happened. But in
20 the OSHA investigation of that case, they | ooked at al
21 of the variables that they would |l ook at in terns of
22 what happened, what people knew, what he m ght have
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1 said, you know, what they m ght have noticed in working
2 with him and also | ooked at the, |ooked at the work
3 condi tions; how they conducted the training, how nuch
4 time was outside, how nmuch tine was inside, what kind
5 of breaks did people have, what the tenperatures were?
6 They had wet bul b gl obe tenperatures that were
7 recor ded.
8 And they | ooked at all of that. And ultimtely at
9 the end of that -- and | thought it was a thorough
10 I nvestigation. At the end of all of that, they
11 determ ned that this enployee had health conditions
12 that unfortunately ended his life, but that the
13 enpl oyer was -- the enployer was doi ng everything that
14 t hey shoul d have done to protect all of the enpl oyees
15 who were in that particular situation, and at that
16 particular training. So they did not cite the
17 enpl oyer. There was no -- no enforcenent in that
18 sense.
19 And we did not think that the enployer shoul d
20 be -- should be cited, because it was clear fromthe
21 I nvestigation and i nformati on and docunentati on that
22 the agency had col |l ected that, unfortunately, it was
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1 somet hing that was regarding his health.
2 M5. REINDEL: Okay. Thank you very nuch. Those
3 are -- those are all ny questions.
4 JUDGE BELL: Al right. Any other questions for
5 this panel ?
6 M5. CARLON:. There is one nore, Your Honor, from
7 M. d ucksman.
8 JUDCGE BELL: M. ducksman, wel cone back.
9 MR. GLUCKSMAN. Hi. Thank you very nuch, Your
10 Honor. And to the panel, it's not really directed at
11 any one person in particular, but |I had a coupl e of
12 guesti ons about contacting | one workers, presum ng that
13 some commruni cati on workers mght be out in the field
14 al one doing -- you know, doing worKk.
15 And so | guess the first question -- again, for
16 anyone -- do you feel that requiring that | one workers,
17 you know, be contacted every two hours is -- is
18 essential for protection against heat stress when
19 they're out in the field working alone? |Is two hours
20 about the m ninmumthat people should be contacted, just
21 to touch base?
22 MS. SIEGEL DE HERNANDEZ: | think it's reasonabl e,
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1 assum ng they can be contacted. You know, we have --
2 we have enpl oyees that if the connections can renain,
3 they also -- they have tablets, aside fromthat --
4 MR GLUCKSMAN:  Um hum
5 M5. SI EGEL DE HERNANDEZ: -- they have tablets,
6 and can use that to communi cate with enpl oyers. And
7 you know, they may be communicating far nore often --
8 MR, GLUCKSVAN.  Mm hnm
9 M5. SI EGEL DE HERNANDEZ: -- about particul ar
10 jobs. So I think it is -- that is a good ball park
11 figure.
12 MR, GLUCKSMAN:  Mm hmm
13 M5. SIEGEL DE HERNANDEZ: |It's, again, going to
14 depend on the work operation. There are sone -- there
15 are sone | ocations where, you know, managers nay not be
16 able to do that, but an enployee m ght be able to check
17 in, and you know, that still doesn't prevent any
18 problem right? Sonebody m ght have a problem because
19 we' ve had wor kers who have died on the job not having
20 to do with, you know, heat or their work conditions --
21 MR, GLUCKSMAN:  Mm hmm
22 M5. SI EGEL DE HERNANDEZ: -- and who are
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1 di scovered -- discovered at sone other point. So you
2 never really know when there may be a problemand --
3 for heat or any other issue. But | think at sone
4 regul ar interval would be -- could be hel pful.
5 MR. GLUCKSMAN:  And in terns of comrunication
6 devices -- you just nentioned the tablets, but are two-
7 way radi os or |ike noise-reducing protective
8 conmuni cation products, are those used often? O do
9 you see those as being effective for conmmunicating with
10 workers in the field?
11 M5. SIEGEL DE HERNANDEZ: So | honestly can't
12 answer, Dan, how often sonething like that is used. |
13 woul d not say that it is common in all -- just thinking
14 of tel econmunications in particular.
15 MR. GLUCKSMAN:  Yeah.
16 M5. SI EGEL DE HERNANDEZ: That, you know, it is --
17 it is coomon. W are always | ooking for inproved
18 devi ces and ways to comruni cate with | one workers,
19 wor kers who are in renote areas. And so if you have
20 any thoughts on that, we're always happy to | ook at
21 t hat .
22 And you know, one of the things that we do with
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1 enployers is bring it to an enployer -- you know, | ook
2 at it, bring it to an enployer's attention, have pil ot
3 prograns that are set up, and eval uate whether or not
4 that's sonething that -- you know, that m ght work, but
5 yes.
6 MR. GLUCKSMAN:  Yeah, yeah. And we can al so, you
7 know, submt sonething sonme of our -- thinking on this
8 I n the post-hearing cooments on this. Two other
9 t hi ngs; you had nentioned that one tine a worker died
10 of heat stress, are quote/unquote, "man down" systens
11 used a lot? O could they be used nore often?
12 MS. SIEGEL DE HERNANDEZ: Can you sort of explain
13 what it is that you' re asking?
14 MR. GLUCKSMAN:  Yeah. Yeah.
15 M5. SI EGEL DE HERNANDEZ: Just explain -- explain
16 alittle bit nore.
17 MR, GLUCKSMAN: | think it's, you know, sone kind
18 of technol ogy that would signal to a supervisor
19 sonewhere, you know, that sonmeone has, you know,
20 st opped noving -- alnost |ike a PASS device that the
21 firefighters wear.
22 M5. SI EGEL DE HERNANDEZ: Ri ght.
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1 MR. GLUCKSMAN: Li ke soneone has stopped noving or
2 maybe the nonitors -- you know, sone kind of biol ogica
3 function, like pulse, or sonething |ike that?
4 M5. SI EGEL DE HERNANDEZ: | am personally not
5 aware of where that -- whether or not that's used
6 anywhere. That doesn't nmean that it's not. | don't --
7 | can't speak for every single work site that we
8 represent.
9 MR, GLUCKSMAN:  Yeah.
10 M5. SIEGEL DE HERNANDEZ: | woul d ask any of ny
11 ot her panelists here if they have heard of that,
12 particularly in sone high-risk occupations, if they're
13 awar e?
14 MR. GLUCKSMAN: Ckay. Well, thank you very nuch.
15 M5. SI EGEL DE HERNANDEZ: Thanks, Dan.
16 JUDCGE BELL: Any other questions for this panel ?
17 M5. CARLON. There are not, Your Honor.
18 JUDCGE BELL: Al right. Thanks to all of you very
19 much for your testinony and for your willingness to
20 answer questions in detail. Thank you.
21 M5. CARLON: At this tine. Your Honor, the panel
22 was asking for a ten-mnute recess, if tine permts.
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1 JUDGE BELL: Well, okay. So ny clock says 3:15.

2 So let's be back at 3:25 Eastern Tine.

3 M5. CARLON. Sounds great.

4 JUDGE BELL: Thank you.

5 (Break.)

6 M5. CARLON: Al right. W are now back. CQur

7 next speaker is David Chincanchan -- Chincanchan,

8 excuse ne.

9 Pl ease state your nane and affiliation for the

10 record.

11 MR, CHI NCANCHAN: | am Davi d Chi ncanchan, and |

12 serve as the Policy Director for Wrkers Defense

13 Proj ect.

14 JUDGE BELL: All right, sir. Go ahead, please.

15 MR. CHI NCANCHAN:  Thank you.

16 Wl |, good afternoon, Your Honor and OSHA panel ,
17 Ofice of the Solicitor. Again, ny nane is David

18 Chi ncanchan. | serve as the Policy Drector for

19 Wor kers Defense Project in Texas. Qur organization has
20 participated in providing cooments on this proposed

21 rule over the | ast several years, has advocated for

22 this rule publicly, and nore recently submtted witten
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1 comrents in January of this year.
2 We thank you for your consideration of a conmobn
3 sense standard to protect workers from heat-rel ated
4 i1l ness, injury, and death. M goal today is to
5 el aborate on a witten coment and provide a
6 perspective from Texas workers who are
7 di sproportionately inpacted by this clear occupational
8 hazar d.
9 Next slide, please.
10 Wor kers Defense Project is a nenber-|ed
11 organi zation that organi zes Latine inmmgrant workers in
12 Texas to fight for dignity and respect. For over two
13 decades, our nenbers have worked al ongsi de community
14 partners and stakehol ders from across our state to
15 successful ly devel op, vet, and inplenment common sense
16 policies that create safer jobs.
17 And as the risk of heat-related illness, injury,
18 and death facing Texans at their worksites has grown
19 and intensified, protecting workers fromthis glaring
20 occupati onal hazard has becone one of our nenbers' nost
21 pressing priorities.
22 Next slide, please.
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1 We work al ongsi de workers in various industries,
2 i ncl udi ng construction, manufacturing, hospitality,
3 care, and others. To our menbers who work in these | ow
4 wage, often dangerous industries, it is evident that
5 this proposed rule would save countless |ives and
6 provi de necessary, deserved, and overdue relief to
7 mllions of Texas workers, who | abor in extrene heat
8 wth little to no say over the working conditions that
9 I npact their health and safety.
10 For all of these reasons, we offer our
11 organi zati ons strong support for adopting this rule and
12 present the follow ng perspective on the conditions in
13 our own state to convey the urgent need for action.
14 Next slide, please.
15 So today, I'd like to speak to you about three
16 conditions that illustrate why this rule is needed in
17 Texas.
18 Nunber one, state inaction and preenption. Wile
19 our | ocal governnents have recogni zed heat as a serious
20 occupati onal hazard and have taken steps to address it,
21 the state governnent has not only failed to act to
22 protect workers, but in recent years, they have shifted
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1 to a stance of outright obstruction to these |ife-
2 saving solutions. And you'll see nore about that.
3 Nunber two, rising heat hazards. Qur summers in
4 Texas are getting hotter and hotter each year, neaning
5 that the heat hazards and the inevitable heat threat of
6 heat-related ill ness that acconpanies it will continue
7 to intensify over the years.
8 And nunber three, dangerous industries. On this
9 i ssue, I'Il focus on the nost visceral dangers in the
10 construction industry, though I'd |ike to enphasize
11 that it is not the only industry in which workers face
12 t hese ki nds of hazards.
13 Next slide, please.
14 So before | explain recent preenption efforts that
15 have underm ned the will of |ocal voters to address
16 these issues, | want to explain sonme of what we had in
17 pl ace and have | ost.
18 In the cities of Austin and Dallas, |ocal elected
19 officials work with our nmenbers, our partners, their
20 constituents and stakehol ders, staff, subject matter
21 experts to create | ocal heat safety ordinances. In
22 both of these cities, alnobst 15 years ago in Austin and
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1 10 years ago in Dallas, ordinances were adopted that
2 woul d require the nost basic protection for
3 construction workers: a required ten-mnute rest break
4 for every four hours worked.
5 In these instances, particularly in Dallas, the
6 advocates for this ordi nance faced severe opposition
7 fromconstruction industry enployers, who cl ai nmed that
8 this was too burdensone and woul d i npact productivity.
9 They clained they already gave their workers water and
10 rest even though the actual real world experiences of
11 wor kers contradicted that narrative. Then they heard
12 fromfamlies, including small children, who had | ost
13 | oved ones because they were denied water and a sinple
14 wat er break at work.
15 They posed a question: "Does ten m nutes of so-
16 call ed productivity or profit really outweigh the val ue
17 of a human life?" Thankfully, those | ocal elected
18 officials, the ones working on the ground who heard
19 directly fromtheir constituents every day, approved
20 t hese comon sense policies.
21 Next slide, please.
22 On June 14th, 2023, Governor G eg Abbott answered
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1 t he same questions through his actions. He signed
2 House Bill 2127, the Texas Regul atory Consi stency Act,
3 al so known as the Death Star Bill, into | aw
4 One of the explicit goals of this sweeping
5 preenption | egislation was to di smantl e basi ¢ heat
6 safety protections afforded to Texas workers through
7 | ocal ordinances, |ike those providing protected rest
8 breaks for construction workers in Dallas and Austin,
9 and to prevent other cities fromenacting simlar ones.
10 In fact, this had an imediate chilling effect as the
11 city of San Antonio was in a nulti-year process to
12 establish heat safety protections that came to a halt
13 and as a result was nmuch nore limted in scope.
14 Next slide, please.
15 On June 19th, only five days after the signing of
16 HB 2127, as its proponents cel ebrated the signing,
17 officials in Harrison County reported that 35-year-old
18 Justin "Cory" Foster, a |ineman working to restore
19 power after a stormin East Texas, had di ed due to heat
20 exhaustion. The very next day on June 20th, Eugene
21 Gates, a 66-year-old letter carrier wth nore than
22 three decades of experience on the job, suffered a heat
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1 stroke and died while delivering mail in a Dallas
2 nei ghbor hood. He coll apsed on a front yard in a Dall as
3 nei ghbor hood. These have been the result of state
4 I naction, obstruction, and preenption in our state.
5 So next, I'd like to talk about the rising heat
6 hazards in Texas.
7 Next slide, please.
8 These heat-rel ated deaths are not isol at ed.
9 Though every single one of these tragedies is felt
10 deeply in our communities, they are unfortunately
11 becom ng nore common in our State.
12 The summer of 2023 in Texas -- when the bill was
13 signed -- went on to break |ong-standi ng heat records.
14 Sone cities, |ike Austin and El Paso, experienced
15 streaks of over 40 days of brutal and sweltering heat
16 reachi ng above 100 degrees Fahrenheit. There were nore
17 days when the heat went over 100 degrees, but these
18 were 40 days in a row. The state's official data for
19 2023 recogni zed 562 deaths, in which heat was a prinary
20 or a contributing cause of death in that year al one.
21 Next slide, please.
22 We know t hat nunber of Texans who have died due to
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1 heat-related ill ness has continued to grow in recent
2 years, but quantifying the exact anmount has proven
3 difficult. For exanple, according to the Texas
4 Departnent of State Health Services, there were 777
5 heat-rel ated deaths from 2013 to 2019, yet an analysis
6 by the Texas Tribune, a state-w de nonprofit news
7 outl et, which accounted for sonme of the factors that
8 conplicate accurately quantifying heat-rel ated deaths
9 In our state, estimates that the actual nunber of
10 deat hs during that period was approxi mately 998.
11 Next slide, please.
12 So here, I'd like to pause to address a thene that
13 has come up multiple tines throughout the course of
14 this hearing. [It's ny understanding that sonme of the
15 deci si ons about which workers -- which workers to
16 i ncl ude and which to | eave out in the proposed rule
17 were determ ned by the availability or |ack of
18 availability of literature and data for certain
19 I ndustries. 1'd just like to point out that that is a
20 maj or part of the problem
21 In Texas, there is no systematic nethod anong the
22 public agencies, nedical facilities, and industries in
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1 our state to collect accurate data on heat-rel ated
2 i1l ness, injuries, or death that are experienced by
3 Texans at work, which leads to inaccurate records in
4 whi ch incidents |like these are either underreported or
5 msattributed to other causes. So understanding the
6 nunber of work-rel ated deat hs caused by heat is further
7 conplicated for several reasons, which I'll expand on
8 in the next few slides.
9 Next slide, please.
10 Otentinmes, the full extent of the effects of heat
11 stress on the body while perform ng work activities is
12 not al ways clear while workers are still on the job.
13 Earlier, | spoke about the case of M. Justin "Cory"
14 Foster, the 35-year-old lineman who |lost his life due
15 to heat illness. M. Foster left his job feeling sick
16 from exposure to heat and died hours later in a hotel
17 roomrenoved fromhis worksite.
18 We hear stories fromthe nenbers of our
19 organi zation all the tinme about the short-term and
20 | ong-termeffects of heat exposure. One of our nenbers
21 has told us she required nultiple surgical procedures
22 in her eye at the risk of |osing her vision, and her
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1 doctors have told her that it is a result of |long-term
2 exposure to direct sunlight and heat at her work.
3 So next slide, please.
4 Heat illnesses, |like heat stroke, can also lead to
5 organ failure, including heart failure, which may be
6 declared by officials as the cause of death w t hout
7 accounting for heat exposure as the actual underlying
8 cause. This was the case in the workpl ace death of M.
9 Antelno Ramrez, a 57-year-old construction worker who
10 In 2021 died on a worksite in Travis County with an
11 I nternal body tenperature of 106.4 degrees Fahrenheit
12 and whose death was initially attributed to a heart
13 att ack.
14 M. Ramirez's death pronpted OSHA to | aunch an
15 I nvestigation, which according to the Texas Observer,
16 resulted in a citation being issued to the enpl oyer for
17 exposi ng workers to, quote, "the recognized hazard of
18 anbi ent heat wwth a heat index of 98 degrees Fahrenheit
19 in direct sun.” This case was so egregious that OSHA
20 | ssued the maxi mum fine of about $14,500. This |evel
21 of OSHA invol venent only happened after tragedy struck,
22 a tragedy that could have been prevented. As for the
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1 fine, a drop in the bucket for major enployers will do
2 absolutely nothing to allow Antelno's famly to see or
3 hol d hi m ever agai n.
4 Next slide, please.
5 According to an NPR investigation, based on 2021
6 data, at |east 53 workers have died in Texas since 2010
7 due to heat. Based on these exanples and many nore
8 like them it's clear that the nunber of work-rel ated
9 deat hs caused by heat in Texas is |likely much higher.
10 Though it's inportant to address the need for nore
11 accurate data to help us recogni ze the full extent of
12 this threat, the data that we do have now and t he
13 growing list of fatalities on their own nmake it
14 absol utely clear that heat is a worsening occupati onal
15 hazard in our worksites that necessitates the adoption
16 of this rule. After all, these statistics are not just
17 nunbers. Each one of these deaths represents an
18 I rrevocabl e and i measurable | oss to grieving friends,
19 famlies, and | oved ones.
20 So finally, I'd like to tal k about the dangerous
21 conditions in the | ow wage industries in Texas and
22 specifically focus on construction.
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1 Next slide, please.
2 The Texas construction industry consistently ranks
3 anong the nost dangerous in the nation. |In fact, it is
4 often cited as the nost dangerous in the nation. On
5 average, a construction worker in Texas di es every
6 three days. According to the Texas Departnent of
7 | nsurance's 2023 Census of Qccupational Injuries, in
8 2021, there were 127 construction fatalities, 140 in
9 2022, and 124 in 2023. |In manufacturing, there were 31
10 in 2021, 34 in 2022, and 32 in 2023. And literally
11 t housands nore workers are injured each year.
12 These are not only heat-related injuries or
13 fatalities, of course, but heat is an occupati onal
14 hazard that can conpound others. You've heard in a
15 past session of this hearing that heat can inpact our
16 body's functions. As one exanple, it can inpact our
17 bal ance; or another, it can inpact our ability to grip.
18 As you can imagine, that can result in injuries or
19 fatalities that may not seemrelated to heat but, in
20 fact, are.
21 By the way, Texas remains the only state in the
22 nation that does not require private enployers to
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1 provi de workers' conpensation insurance. The only
2 state out of 50.
3 Next slide, please.
4 Now, I'd like to tal k about the dangers beyond the
5 I mmedi ate physical risks to workers. Wbrkers in |ow
6 wage industries in Texas not only face dangerous
7 wor ki ng conditions as a lack -- and a | ack of
8 appropriate safety training, they nust also contend
9 W th wage theft, m sclassification, harassnent, and
10 discrimnation. And unfortunately, when workers assert
11 their rights to conbat these injustices, they often
12 face retaliation. For immgrant workers in Texas, that
13 retaliation may be anplified by taking the form of
14 I mm gration-based threats or actions.
15 Al'l of this illustrates the need to have clear
16 standards for both workers and enpl oyers to have an
17 under st andi ng of clear rules, responsibilities, and
18 obligations. And so |I'd like to conclude with sone
19 reconmendati ons, and nost of these are in support of
20 what already is proposed in the rule wwth sone
21 excepti ons.
22 Next slide, please.
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First, the NPRM asked if it would be reasonable to

require the Heat Injury and Ill ness Prevention Plan, or

10

11

12

13

14

15

16

17

18

19

20

21

22

H 1 PP, and the related heat safety training and
materials to be nmade available in a | anguage that each
enpl oyee, supervisor, and heat and safety coordi nator
under st ands.

W woul d argue that not only would it be
reasonabl e, but failing to do so would underm ne the
entire purpose of this requirenent because nmaking sure
this is accessible to everyone in a way they can
understand is what will equip folks on a worksite to
keep t hensel ves and ot hers safe.

Next slide, please.

W al so ask that you set the triggers at |evels
supported by science and best practices. | amnot a
technical expert on this. But what | will say about
this is that, while sone had -- have advocated agai nst
the trigger levels by arguing that, in states |ike
Texas, the anmount of days where the heat index exceeds
the initial trigger are high, that sinply points to the
reality that the risk to workers and the need for

protections is higher here in Texas and in other places
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1 where it's hot.
2 It's absolute illogical to say that sone places
3 don't need protections because it's hot there when
4 obviously it is the places where extrene heat is nost
5 comon that require the nost protections. Their
6 argunents do not account for the many traveling workers
7 that cone to Texas for enploynent or workers entering
8 new fields in which they have no experience or limted
9 experience. They also don't account for heat exposure
10 |l evels in different occupations. And nost
11 frustratingly, sone of these argunents equate everyday
12 life activities in hot places to the kind of strenuous
13 manual | abor that requires acclimatization.
14 | read in one of the witten comments -- it
15 basi cally argued that, because people can get hot and
16 get injured during an outing to the beach, heat is a
17 nore generalized hazard, and therefore, it's not
18 sonet hi ng that we shoul d address at the workplace. The
19 problemwith that is that everyday life activities --
20 when perform ng everyday |life activities, access to
21 rest, shade, and water are a given, and there aren't
22 the enpl oynent and financial pressures present that
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1 wor kers have at work. So it seens sonmewhat flippant to
2 ignore all of the dangers and conditions that are
3 present in our industries in our workpl aces.
4 Next slide, please.
5 We al so reconmend that you extend protections to
6 I ndoor workers who perform sedentary work. This one
7 has been spoken about a lot today, but all I wll say
8 on this is that, while one can reasonably expect that
9 sonme factors |like the shade provided by a structure
10 t hat i ndoor workers occupy can mtigate the risk, there
11 are other hazards that come with that, such as | ack of
12 ventil ation, heat trapping, or the presence of
13 materials that radi ate heat, which all can exacerbate
14 the hazard. The rule should extend protections to
15 I ndoor workers who perform sedentary work if they are
16 exposed to the sane heat trigger |levels as other
17 wor kers.
18 Next slide, please.
19 We recommend that you require paid rest breaks to
20 prevent heat illness, injury, and death. For workers
21 who | abor in extrene heat conditions, rest breaks
22 shoul d not be understood -- rest breaks should be
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1 understood to be an essential requirenent for the
2 performance of their job and a necessary tool to keep
3 them safe and not be seen as a benefit or a privilege
4 or a luxury. As such, rest breaks should be nandatory,
5 schedul ed, and paid for by the enpl oyer.
6 Enpl oyers should al so be required to provide paid
7 rest breaks at the initial trigger of 80 to 89 degrees
8 and not just be asked to allow and encourage workers to
9 take them To illustrate this, there is a well-
10 docunented case of a construction worker, Roendy
11 Ganillo. M. Ganillo was a 25-year-old construction
12 wor ker who, in 2015, while working on installing
13 flooring in a Dallas-Fort Wrth area residence, began
14 to feel ill due to heat exposure. M. Ganillo asked
15 his supervisor for a chance to take a break to drink
16 wat er but was denied. He experienced a heat stroke and
17 organ failure, and he was pronounced dead at a nearby
18 hospital just hours |ater.
19 Next slide, please.
20 We reconmend that you require paid rest breaks or
21 | eave to workers who experience heat illness in an
22 energency situation. So, many workers in industries
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1 with high risk of heat exposure face financi al
2 har dshi ps, so they may be reluctant or unwilling to
3 i nform supervisors if they are experiencing heat
4 i1l ness synptons so that they may seek the necessary
5 medi cal attention because of fear of |osing even a few
6 hours' wages.
7 One thing that | think -- there was a slide | ost
8 in the presentation. But -- but another recomendation
9 woul d be just strong support for acclimatization. As
10 you know, according to OSHA's own findings, alnost half
11 of heat-related deaths occur on a worker's first day on
12 the job or a worker's first day back after an extended
13 absence, and over 70 percent of heat-rel ated deaths
14 occurred during a worker's first week. So for these
15 reasons, it's clear that acclimatization is a vital
16 tool in protecting workers from heat illness, injury,
17 and death unless we include it in the rule.
18 Next slide, please.
19 So to conclude, in light of the grimreality of
20 t he hundreds of deaths and thousands of injuries in
21 wor kpl aces across Texas each year, the argunents nade
22 by opponents of heat safety requirenents claimng that
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1 an OSHA standard isn't necessary ring hollow. Their
2 clains that enployers already voluntarily provide rest,
3 shade, and water sinply do not align with the real -
4 wor | d experiences shared by many workers in Texas.
5 Wi | e sonme enpl oyers certainly take responsible
6 precautions to protect workers, many do not and wl|
7 not unless they are required to. Utimately, the
8 heal th, safety, and lives of workers should not be
9 dependent on the uncertain charity or decency or |ack
10 t hereof of enployers and supervisors.
11 Next slide, please.
12 So to close, workers in Texas need this rule. Qur
13 | ocal elected officials' hands are tied. Qur state
14 el ected officials refuse to recognize the problem Qur
15 sumrers continue to get hotter, and our industries nore
16 dangerous. Please adopt this rule as soon as possi bl e.
17 It may be the only relief Texas workers can hope to
18 receive.
19 Thank you very nuch for your tine.
20 JUDCGE BELL: Thank you.
21 Questions fromthe OSHA roonf
22 MR. BEARR: Yes, Your Honor. W do have a few
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 268
1 guestions. And thank you for your testinony, M.
2 Chi ncanchan.
3 | guess, you know, we've heard many groups that
4 have testified during this hearing that the proposed
5 standard is too prescriptive and that OSHA shoul d adopt
6 a nore flexible performance-oriented standard. Do you
7 have any recommendati ons on how OSHA could structure a
8 nore performance-based standard, yet -- that ensures it
9 Is sufficiently protective and provides enough clarity
10 for enployers to be able to ensure that they are in
11 conpl i ance?
12 MR. CHI NCANCHAN:  Yeah, absol utely.
13 Wel |, sonething that we' ve been really grateful
14 for is the enphasis prograns and the hazard al erts and
15 everything that OSHA has been working on in the | ast
16 few years. | would say that, simlar to -- to a
17 previ ous panelist is that that is what, in ny mnd, the
18 HIPP is for. | think we've heard a |ot of fol ks be
19 concerned wth kind of a one-size-fits-all approach,
20 which to nme seens to be kind of a no-size-fits-none
21 appr oach.
22 But -- but | think that's what the HIPP is neant
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1 to do. It is nmeant to provide that kind of flexibility
2 to take into account the different conditions and
3 circunstances in different industries and different
4 wor kpl aces. And so | think you al ready have a great
5 start in that. W can -- we can think through
6 potentially in the industries where our nenbers work
7 nost in construction and nmanufacturing how we m ght be
8 able to inprove that and get back to you with -- with
9 potentially sonme additional suggestions for that. But
10 | guess | -- | would disagree that the rule is
11 I nfl exi bl e al ready.
12 MR. BEARR: Thank you.
13 What el enents of the Heat Injury and Il 1l ness
14 Prevention Plan do you believe should be prescriptive
15 in nature? | think in your testinony you nentioned
16 trigger levels and schedul ed rest breaks that are paid.
17 MR. CHI NCANCHAN:  Yeah.
18 MR. BEARR Are there any other aspects that you
19 woul d think need to be prescriptive, and which do you
20 t hi nk coul d be nore performance-based?
21 MR. CHI NCANCHAN:  Yeah. | think -- | think in
22 terns of the -- the rest breaks. One of the things
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1 that | was -- that | was hoping to enphasize is that
2 the rest breaks do, you know, need to be required,
3 pai d, and schedul ed because, otherw se, what wll
4 happen is the workers who face a ton of financi al
5 har dshi ps, especially in -- in construction and in
6 manufacturing in Texas -- there are -- there are a | ot
7 of studies on this, which I'd be glad to share,
8 I ncl udi ng sone that we have conducted oursel ves, that
9 tal k about the pressures that workers face and -- and
10 the financial hardshi ps.
11 And so for both rest breaks as well as informng
12 enpl oyers about heat illness synptons, there's this
13 enor nous pressure on workers basically not to -- not to
14 do that; not to take the rest breaks, not to inform
15 supervi sors or enpl oyers about their heat ill ness
16 synpt ons because, honestly, even just a few hours of
17 wages that could potentially be lost to them could
18 mean, you know, not being able to pay your rent, not
19 being able to pay for groceries. And so | think that's
20 why that part definitely has to be very prescriptive.
21 And of course, you know, through the HIPP, like,
22 there can be -- there can be sone flexibility in there,
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1 but in general, | think that's -- that's in our mnd
2 why -- why the rest breaks have to be -- have to be
3 t hat way.
4 As -- as for the trigger levels, | guess the big
5 guestion that has conme up is -- is, you know, about
6 whet her there shoul d be geographic trigger |evels,
7 whet her there should be differences, and | think that
8 the previous panelist also, | think, provided a really
9 great response to that, which is that the trigger
10 |l evels really set a bar.
11 If you are in a location where there isn't extrene
12 heat, where those trigger |levels aren't being reached,
13 then you -- as an enpl oyer, you have nothing to worry
14 about, right, because the things that woul d be
15 triggered by those levels wouldn't be in effect. But
16 in places |ike Texas or other southern states, where we
17 have extrene heat -- like |I nentioned we had 40 days --
18 a 40 day streak of -- of 100 degree weather -- that
19 does need to be in place. That's when workers need --
20 need hel p the nost.
21 As far as the -- the performance-based standards,
22 | actually amnot really sure how they -- how the folks
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1 who are proposing that would reconmend that that would
2 work, so I'mnot sure that | can comment on when t hat
3 woul d be appropriate.
4 MR. BEARR: Thank you.
5 Yeah. If you could submt those studies that you
6 wer e tal king about in your post-hearing comments, that
7 woul d be wonder ful .
8 I'"'mgoing to hand it over to Tiffany DeFoe; she's
9 on the line.
10 M5. DEFOE: H . For the record, this is Tiffany
11 DeFoe with Directorate of Standards and Qui dance.
12 Thank you very nmuch for your testinony and for your
13 witten comrents as well.
14 | wanted to followup -- this is actually --
15 follows on a little bit with Jonathan's questions just
16 now. During the course of this hearing, we've received
17 a variety of comrents that the proposed requirenents
18 for mandatory rest breaks every two hours are too
19 I nfl exi ble for some workpl aces.
20 And the suggestions that we have been receiving
21 fromfol ks who have nmade these comments, which are
22 | argely enpl oyer associations, is that the standard, if
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1 it noves forward, should provide -- should provide nore
2 flexibility on how frequently rest breaks -- sorry,
3 it's -- it's been a long day -- how frequently rest
4 breaks must be schedul ed or, alternatively, that the
5 final rule should require enployers to all ow workers
6 breaks as needed to prevent overheating but should not
7 I ncl ude any mandatory rest breaks.
8 And so |'ve been asking during the course of the
9 hearing for the thoughts of people who have both
10 expressed interest in exploring flexibilities in the
11 rest break situation and the thoughts of worker
12 organi zati ons on the suggestions that have been brought
13 forward. And so I'd like to ask if you would provide
14 comrentary from your organization on --
15 MR. CHI NCANCHAN:  Yeabh.
16 M5. DEFOE: -- the suggestion -- yeah. Thank you.
17 And in both aspects of the suggestion certainly --
18 | think that in your -- in your witten comments,
19 you' ve been -- and in your testinony -- you' ve been
20 very cl ear about your position and reasoning for the
21 mandat ory nature of breaks, but there is -- if you
22 coul d al so provide coments on whet her you see any need
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1 for additional flexibility in the way that timng is
2 structured and any thoughts you have on that aspect of
3 t he suggesti on we've received.
4 MR. CHI NCANCHAN:  Yeah. Yeah. Absolutely.
5 think we -- we can definitely put sonme information on
6 that together and send it your way. | think the reason
7 that we kind of omtted really weighing in on -- on
8 that nore technical aspect of it is because, even
9 t hough we've worked in the past with sone academ c
10 partners who have done studi es on heat stress,
11 I ncl udi ng soneone fromthe University of Texas, those
12 studi es are sonewhat dated. | think, you know, it's --
13 they're froma long tine ago, but 1'd still be happy to
14 share that.
15 But the reason we didn't weight in on it
16 necessarily is because we really do think it should be
17 determ ned by experts, by fol ks who can have a really
18 deep understanding of the effects of heat on the human
19 body at those varying |evels of tenperature.
20 And | think the -- the -- that periodic break that
21 you're tal king about, | think in that frequency really
22 only kicks in at the -- at the higher trigger levels if
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1 | remenber correctly.
2 And so you know, | -- | can inmagi ne how soneone --
3 an enpl oyer, | guess, would argue that that nay not be
4 necessary at sone of the [ower trigger |levels, and
5 they -- they may be right about that.
6 But | think that, as you all obviously continue
7 to -- to work on this rule, | think our only
8 reconmendation on this is that -- that, you know, you
9 consult with your -- your own experts or -- or other
10 fol ks who have a nore kind of scientific or -- or
11 nmedi cal, |ike, background to be able to determ ne what
12 woul d be nost appropriate. | think what we don't want
13 is for it to sinply be, like, a matter of convenience
14 rather than a matter of science or, you know, physical
15 reality.
16 M5. DEFOE: Thank you very much. And we
17 definitely are doing our due diligence on the
18 scientific front, but -- but it's extraordinarily
19 hel pful to us if organizations |ike yours al so
20 supply -- you' ve obviously been reading a | ot yourself,
21 and if you could also just provide us any studi es that
22 you want to make sure we pay attention to.
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1 MR. CHI NCANCHAN: O course.
2 M5. DEFOE: We'd really appreciate it.
3 MR CHI NCANCHAN:  Thank you.
4 M5. DEFOE: Thanks.
5 That's all 1 have.
6 MR. BEARR:  Jonat han Bearr, OSHA. Qur next
7 guestion will be asked by Adriana Lopez.
8 M5. LOPEZ: Hello, Adriana Lopez, OSHA Directorate
9 of Standards and Gui dance. Thank you for your
10 testi nony.
11 Sone enployers and their representatives have
12 expressed concerns about OSHA' s proposed break
13 requi rement, arguing that it may |ead to excessive use
14 of break privileges and | ost productivity. Does the
15 Wor kers Defense Project believe that this will occur?
16 Way or why not?
17 MR. CHI NCANCHAN: No, absolutely not. | think the
18 problemis actually the opposite of that. So when we
19 hear from our nenbers anecdotally -- and I'll give you
20 an exanple. | nentioned in ny coments the case of M.
21 Antelno Ramrez. He actually -- he died as a result of
22 this heat exposure during the construction of the Tesla
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1 G gafactory in Travis County.
2 There was anot her individual who -- who worked at
3 the same site, who actually also suffered from heat
4 I 1 ness and passed out. Soneone had to call in, you
5 know, nedical support for -- for her. She was clearing
6 out construction debris.
7 And she has shared with us that they -- the
8 supervisors there that she was working with -- woul d
9 deny themthe ability to even take a needed restroom
10 break and would often chastise themfor doing that and,
11 you know, accuse them of -- of not doing their job.
12 | told you about the exanple of Roendy G anill o,
13 who specifically asked for a rest break because he was
14 feeling sick and needed water, and obvi ously, him being
15 deni ed also resulted in his death.
16 And so | think the real concernis -- is, you
17 know, the opposite of this, which is why these breaks
18 need to be required.
19 Now, if the rules were very clear about when
20 wor kers -- you know, when -- when these rest breaks
21 were schedul ed and the periods that are listed in
22 the -- the rule, the tinme periods, | think that would
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1 make it very clear for -- for both the enployers and
2 supervisors as well as the workers about what they --
3 what they have a right to do.
4 Now, I will say in -- in nmy comments, | did say
5 that, in addition to those schedul ed paid rest breaks,
6 we shoul d al so consi der energency breaks when soneone
7 Is actively experiencing the synptons of heat ill ness.
8 Now, in that situation, | think if sonmeone has
9 been trained to recognize the synptons of heat ill ness,
10 t hey woul d know whether that is sonmething that is, you
11 know, being abused, | think was the word, or not. But
12 | -- yeah, | don't -- towus, | -- 1 -- 1 think that
13 woul d be the, you know, maybe a secondary concern as
14 opposed to the concern that, even when you have
15 schedul ed paid rest breaks, folks would still be denied
16 the ability to take them
17 M5. LOPEZ: Thank you.
18 MR. BEARR:  Your Honor, that concl udes OSHA --
19 OSHA' s guesti ons.
20 JUDGE BELL: Any questions fromthe Solicitor?
21 MR. MOCZULA: Daniel Mczula for the Solicitor's
22 Ofice. No questions, but | would like to notion to
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1 enter in the PowerPoint presentation used during the
2 VWrkers Defense Project testinony into evidence as
3 Exhi bit 9.
4 JUDGE BELL: [|'Il grant that notion.
5 MR. MOCZULA: Thank you.
6 JUDGE BELL: Al right. Any other questions for
7 this wtness?
8 M5. CARLON: Yes, there is one from M. Schreiber.
9 Pl ease state your nane for the record.
10 MR. SCHREIBER This is Nate Schrei ber fromthe
11 Laborers' Health and Safety Fund of North Anerica.
12 JUDGE BELL: Go ahead, pl ease.
13 MR. SCHREI BER: Thank you, Your Honor.
14 David, | really appreciated your testinony.
15 t hought it was very insightful. | just wanted to ask,
16 you know, or state a couple things. W've heard a | ot
17 of testinony, you know, stating the rule is unnecessary
18 or overburdensone, and it's mainly being stated by, you
19 know, conpanies. So we're sure about how they feel.
20 I was wondering if you had any data you coul d
21 provi de, you know, on how the workers feel. How do the
22 wor kers who are performng the work in the heat feel
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1 about a proposed OSHA standard or, you know, sone of
2 the elenents within the standard?
3 MR. CHI NCANCHAN:  Yeah, absol utely.
4 So we -- we did collect about 130 comments that --
5 that we submtted. Sonme of those were fromallies, but
6 many of those were fromour nenbers. | wll say that
7 is alittle bit difficult to do because, to be
8 perfectly honest, the -- the needs of workers haven't
9 real ly been valued or taken into account, especially
10 in -- in our state, and so that data and information
11 hasn't really been collected, in addition to the other
12 chal l enges that | was tal king about, where sonetines
13 the data that is collected is msattributed to -- you
14 know, to other causes and things |ike that.
15 But if -- I don't knowif there is an opportunity
16 to -- to maybe submt some specific worker experiences
17 fromfol ks who have personal |y experienced heat ill ness
18 or -- or injury as part of the post-hearing comments.
19 | would -- | would really appreciate the opportunity to
20 do that if that's possible.
21 MR. SCHREI BER® Thank you, David.
22 JUDGE BELL: Al right. Any other questions?
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1 MS. CARLON: There are none, Your Honor.
2 JUDGE BELL: All right. Sir, thank you very nuch
3 for your testinony. W greatly appreciate it.
4 MR, CHI NCANCHAN:  Thank you.
5 M5. CARLON:. The next speaker group is the
6 Laborers' Health and Safety Fund of North America,
7 represented by Ryan Papariello, Travis Parsons, Nate
8 Schrei ber, and Shannon Jones. Please state your nane
9 and affiliation as you all transition throughout your
10 testi nony.
11 MR. PARSONS: Al right. Good afternoon. This is
12 Travis Parsons fromthe Laborers' Health and Safety
13 Fund of North America. |I'mgoing to start. Then Nate
14 Schrei ber is going to go second. Ryan Papariello is
15 going to go third, and then Shannon Jones is going to
16 t ake us hone.
17 So thank you for the opportunity to speak today.
18 Thanks to OSHA for all your hard work on this inportant
19 rul e, and thanks to Judge Bell for keeping these
20 heari ngs runni ng snoothly and keeping us all in line
21 when needed.
22 | really want to shout out to OSHA. | have to
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1 admt | mss -- | mss the in-person hearings and
2 wat chi ng people's reactions. But you guys have done a
3 heck of a job with this hearing, and | knowit's not
4 over yet, but good job.
5 My nane is Travis Parsons, and |I'mtestifying
6 t oday on behalf of the Laborers' Health and Safety Fund
7 of North Anmerica, where | serve as the Director of
8 Qccupational Safety and Health. The fund supports the
9 Laborers' International Union of North Anerica, LI UNA,
10 and its nore than 530,000 nenbers, skilled workers who
11 of ten perform physically demandi ng jobs in extrene heat
12 bot h i ndoors and outdoors across all 50 states.
13 LI UNA nenbers build our nation's infrastructure,
14 i ncl udi ng roads, bridges, water systens, and school s,
15 and work across every segnent of the energy sector as
16 well. W also represent nore than 70,000 public
17 enpl oyees who provi de essential services, and we
18 represent -- represent over 47,000 nmail handl ers
19 t hrough our affiliate, the National Postal Mil
20 Handl ers Uni on.
21 We strongly support OSHA' s effort to establish a
22 nati onal heat standard. Wth rising tenperatures and
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1 | onger summers, heat has becone one of the nopst
2 pressing work -- workplace hazards facing our workers
3 and our nenbers today.
4 Hundr eds of workers suffer heat stroke, kidney
5 failure, and even death each year sinply for doing
6 their jobs. These tragedies are not inevitable. They
7 are conpletely preventabl e.
8 Wt hout an enforceable OSHA standard, many workers
9 w Il continue working under tight production deadlines
10 wth little to no access to basic protections, |ike
11 wat er, shade, rest breaks, or adequate training. These
12 are not luxuries. They are essential safeguards and
13 basi ¢ human ri ghts.
14 Rel yi ng on voluntary neasures in the General Duty
15 Cl ause has proven inadequate for protecting workers
16 fromheat stress. |In fact, a 2022 GAO Gover nnent
17 Accountability O fice report outlined the major
18 chal | enges OSHA faces in investigating and citing heat-
19 related violations without a specific standard for heat
20 I 1l ness.
21 The result? Protections vary w dely across states
22 and i ndustries, and way too many workers fall through
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1 t he cracks.
2 This proposed rule offers a nuch-needed sol ution
3 for that. It creates a clear, science-based franmework
4 with enforceable requirenents, |ike hydration, rest,
5 shade, acclimation, training, and energency response.
6 These protections wll save lives, reduce injuries, and
7 | mprove productivity, and pronote |ong-term health and
8 safety in the workpl ace.
9 Excessi ve heat already costs the U S. econony over
10 100 billion annually in lost productivity alone. By
11 2030, the | osses are estimated to double into 200
12 billion, and by 2050, they could even reach as nmuch as
13 500 billion, according to several sources out there.
14 This is in a lot of news nedia outlets and sone
15 scientific journals. Therefore, doing nothing has --
16 has a high, high, high cost, just sitting here, sitting
17 back and doi ng not hi ng.
18 So we al so support the testinony submtted by the
19 AFL-CI O and North Anerica's Building Trades Unions,
20 w th whomwe work closely with on safety and health --
21 heal th | ssues every day.
22 I now want to take a couple nonents to address two
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1 recurring thenes that |'ve heard throughout these
2 hearings: the idea that this rule is one-size-fits-al
3 and the call for a purely perfornmance-based standard.
4 While the rule rightfully sets basel i ne heat
5 protection using tenperature triggers across all
6 i ndustries, it also builds in nmeaningful flexibility.
7 To nme, one-size-fits-all is nore of a soundbite than it
8 is a fair critique of this rule.
9 OSHA' s proposal is not rigid -- is not arigid
10 one-size-fits-all mandate. It establishes a nationa
11 basel i ne through triggers of protections while allow ng
12 enpl oyers flexibility to tailor plans to their specific
13 work sites, mainly through site-specific Heat Injury
14 and Il ness Prevention Plans, or HiIPPs.
15 Enpl oyers assess their unique risk and determ ne
16 appropriate controls on those job sites. The rule also
17 I ncl udes reasonabl e exenptions, |like those for short-
18 term exposures or certain indoor conditions and
19 telework to reflect operational realities.
20 The idea that different regions require conpletely
21 different protections m sses the key point as the
22 previ ous speaker just laid out. No nmatter where a
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



6/25/2025
Page 286

wor ker is |ocated, the hunman body responds to heat the
same way and needs the sanme protections. Qur kidneys,
neurons, and cool i ng nechani snms don't know whet her
we're in Arizona or Pennsylvania. They respond to heat

| oad and hydration, not regional politics, convenience,
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or production schedul es.

This rule strikes a thoughtful bal ance between
wor ker protections and enployer flexibility, as |
poi nted out earlier, and a federal standard ensures a
basel i ne that enployers in every state nust neet. That
way, no worker is |left behind.

Now, let's talk about the idea of a purely
per f or mance- based approach for heat illness prevention.
On paper, it sounds adaptable, but in practice, it's
vague, inconsistent, and difficult to enforce. Wthout
clear environnmental triggers, |like tenperature or wet
bul b gl obe tenperature threshol ds, worker protections
becone subj ecti ve.

Wor kers doing the sane job under simlar heat
conditions may receive drastically different
protections based solely on different enployer

Interpretations. To ne, that's not safety. That's a
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1 ganble, and it doesn't align with OSHA's m ssion to
2 ensure a safe and heal t hful working environnent.
3 Per f or mance- based standards al so shift the burden
4 to | east-equi pped, small and m d-sized enpl oyers who
5 often | ack resources to have safety and health
6 expertise and then, eventually, on the workers who are
7 expected to self-regulate even as the heat inpairs
8 their ability to think clearly or recogni ze synptons.
9 This is unrealistic and dangerous.
10 Furthernore, a reactive systemwaiting for signs
11 of illness is a recipe for tragedies to continue to
12 occur. Under-reporting beconmes conmon, and by -- by
13 the time soneone speaks up, it may be too late. W' ve
14 seen that tinme and tinme again with sone recent
15 fatalities that have been laid out in these hearings.
16 Vel | over 400 workers have died from occupati onal
17 seat -- heat exposure over the |last decade. That's not
18 theory. That's reality, and it's unacceptabl e.
19 OSHA's job is to set clear, enforceable
20 requi rements that enployers can follow, and inspectors
21 can enforce.
22 A performance-based approach may sound good in
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1 theory, but in the real world, it |eads to inconsistent
2 protections, weak enforcenent, and greater risk for all
3 wor kers. To ne, a perfornmance-based standard for heat
4 stress is performative, not protective.
5 In conclusion, this rule is OSHA' s chance to do
6 what the science and -- and the nonent demand, set a
7 strong, enforceabl e baseline protections for workers
8 exposed to dangerous heat. Wbrkers should never have
9 to choose between a paycheck and their health or their
10 life.
11 I want to thank you for your tinme today, and |I'm
12 now going to turn it over to ny coll eagues, starting
13 wi th Nate Schreiber.
14 MR. SCHREI BER: Nate Schreiber, Laborers' Health
15 and Safety Fund of North Aneri ca.
16 Can everyone hear ne okay?
17 JUDGE BELL: Yes.
18 MR. SCHREI BER: Thank you, Your Honor, and thank
19 you to OSHA for the opportunity to testify on this
20 critical proposed rule.
21 My nanme is Nate Schreiber. | serve as an
22 I ndustrial hygienist for the Laborers' Health and
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1 Safety Fund of North America. |'Il focus ny testinony
2 on the health inpacts of heat exposure, including the
3 | ong-term and cunul ative effects it can have on the
4 human body.
5 Across the United States, construction workers
6 represent only 6 percent of the workforce but account
7 for 36 percent of all heat-rel ated workpl ace
8 fatalities. This is a stat that is alarmngly
9 di sproportionate.
10 As evidenced by this netric, addressing heat
11 exposure is a crucial task that deserves our tine,
12 attention, and resources. Looking to the future, this
13 problemis not going away. The planet is getting
14 hotter, and 2024 proved to be the hottest year on
15 record since the National Wather Service's inception.
16 On behal f of our organization's nenbers, | would
17 like to touch on a topic that is not discussed nearly
18 enough and consi derations that OSHA should keep in m nd
19 when wei ghing the need for a heat rule.
20 Qut si de of countl ess exanpl es that have been
21 di scussed throughout these testinonies, | have a
22 personal story that inspired ne to give this testinony
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1 t oday.
2 My brother is a welder and a track | aborer for a
3 | arge railroad conpany. He has shared with ne
4 countl ess safety concerns that he experiences on a day-
5 t o-day basis, such as train derailing, chemca
6 exposures, heavy manual |abor, and of course, heat
7 exposure. He's often in renote |ocations, doing heavy
8 manual | abor in sweltering heat.
9 As his brother and a safety professional, | take
10 particular interest in listening and trying to advise
11 the best course of action for himto take. Early in
12 his career, he said sonmething that stuck out to ne. It
13 was sinply put, but it was profound. He said, | don't
14 mess around with the heat; it's no joke.
15 Alittle surprised by this, | asked why that is.
16 In ny mnd, you re a really tough guy. Sonething as
17 sinple as heat wouldn't faze you.
18 He said, if you get overheated once, you' re never
19 quite the sane afterwards.
20 He went on to say that many of his fell ow
21 coworkers had fallen victimto heat exhaustion over the
22 years. They shared wwth himthat, ever since this
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experience, they just aren't the same when it comes to
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their heat tolerance. They can no |onger stay in
direct sunlight for extended periods of tine. They
can't keep up the sanme pace they could prior to
experiencing heat illness, and they never quite seened
able to handl e high tenperatures the sane.

|'"ve listened to testinonials for the |ast few
weeks, and the heat keeps getting referenced as a
tenporary burden that prevents conpanies from neeting
their project deadlines. | understand the inportance
of project deadlines and profit streans, but the
workers that fulfill those nmetrics are the nost
val uabl e asset of this equation.

Heat stress is a serious cumulative occupati ona
hazard that shoul d be given consideration on how to
best man- -- and -- should be given thoughtful
consi deration on how to best nanage and mitigate its
exposure.

Wi | e many appear to treat heat illness as a

nonmentary condition, the physiol ogical consequences can

actually last a lifetine. An often overlooked fact is

t hat even one severe episode of heat stroke can cause
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per manent physi ol ogi cal change to occur, particularly
to the body's ability to thernoregulate itself.

Because of the way the body's thernoregul atory
system wor ks, repeated exposures that are perceived as
| ow- | evel exposures may al so cause cumnul ative internal
damage. A dramatic heat stroke is not always necessary

for damage to occur. This inpairnment neans that single
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epi sodes of heat stroke should not be consi dered
I solated incidents in tinme. That damage can neke
recovery and return to work in hot conditions
exceptionally risky w thout proper controls or

gui dance.

Furt hernmore, research shows that individuals who
have experienced heat stroke often fail heat tolerance
tests and are twice as likely to experience recurrent
exertional heat illness even with noderate exposures.

This cunul ati ve damage i s not specul ation either.
It is well docunented in clinical and occupati onal
medical literature. Survivors of heat stroke often
suffer fromincreased susceptibility to future heat
I 11 nesses, long-termrenal inpairnent, neurol ogical

damage, and just chronic issues with thernoregul atory

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 293
1 dysfuncti on.
2 The human body's resilience to heat deteriorates,
3 and these damages accunul ate, particularly when heat
4 exposure is chronic, as it often is in construction,
5 agricul ture, and manufacturer settings.
6 In the sense of this proposed rule, OSHA is not
7 only preventing acute injuries. 1It's also defending
8 agai nst a long-term occupati onal di sease process.
9 The current reqgulatory structure allows everything
10 to go unchecked. Each unreported or untreated heat
11 I nci dent has the potential to build towards a chronic
12 injury. Any standard devel oped by OSHA nust refl ect
13 this reality.
14 Heat illness is cunulative. Wrkers who
15 experi ence an overexposure do not instantly return to
16 baseline after their perceived recovery. They becone
17 vul nerabl e, and w thout enforcenment of acclimtization,
18 nonitoring, and work rest protocols, these workers risk
19 unmanaged exposures and preventabl e harm
20 "Il conclude by saying, failing to act on heat
21 hazards is a decision to allow irreversible damage to
22 accunul ate in the bodies of working people, people Iike
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1 our nenbers at LIUNA and people |ike ny brother.
2 OSHA' s proposed rul e recogni zes heat as the life-
3 altering hazard that it is, and it rightly enphasizes
4 prevention through acclimtization, hydration,
5 engi neering controls, and rest.
6 States like California, Maryland, Washi ngton
7 state, and Oregon have inplenented heat ill ness
8 prevention standards w th denonstrabl e success.
9 California' s system which has been in place since
10 2006, has shown reduced fatalities where enforcenent is
11 consi stent.
12 OSHA can build on this foundation with their
13 proposed rule and set the bar for the entire country on
14 how t 0 manage heat stress.
15 I'"d like to thank everyone for their tinme, and
16 now, |I'll turn things over to Ryan Papariello.
17 MR. PAPARI ELLO Can everyone hear nme okay?
18 JUDCGE BELL: Yes.
19 MR. PAPARI ELLO  Okay, perfect. Good afternoon,
20 and thank you to the OSHA staff and Adm nistrative Law
21 Judge Bell for the opportunity to present our
22 testi nony.
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1 My nane is Ryan Papariello, and | amthe Safety
2 and Health Specialist for the Laborers' Health and
3 Safety Fund of North America. |'mthe Chair of North
4 Anerica's Building Trades Unions' Heat Injury and
5 Il ness Prevention subcommttee. | also participate in
6 the ASSP ANSI A1050 Heat Stress Managenent Standards
7 subgroup and OSHA' s Advisory Committee for Construction
8 Safety and Health, or ACCSH.
9 Heat and extrene tenperatures continue to cause
10 prevent abl e wor ker deaths in indoor and outdoor
11 environnments. Qur nenbers are on the front |ines of
12 construction, denolition, highway work, and other high-
13 ri sk sectors, industries increasingly threatened by
14 ri sing tenperatures and dangerous heat exposures.
15 Protecting workers fromheat illness is not only the
16 right thing to do. It's a smart business deci sion.
17 A heal thy wor kforce neans fewer nedical incidents,
18 | ower associ ated costs, and higher productivity. The
19 proposed rules -- the proposed rule identifies key
20 factors essential to protecting workers from heat
21 hazar ds.
22 One critical factor includes inplenenting a
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1 conprehensi ve Heat Injury and Illness Prevention Pl an,
2 or HIPP. A well-designed and witten HIPP is the
3 cornerstone of any successful heat safety program It
4 serves as a -- as a proactive guide to protect workers
5 fromthe dangers of heat exposure.
6 An effective prevention plan nust include the
7 fault -- the following elements with a few
8 reconmendati ons: water, rest, and shade provisions;
9 cl ear enpl oyer and enpl oyer responsibilities; gradual
10 acclimatization plan; energency response pl an;
11 noni toring; heat hazard assessnents; high heat
12 procedures; buddy system procedures; training
13 requi rements and recordkeeping; and site-specific
14 hazards and hi erarchy of controls planning as well.
15 By inplenenting -- inplenenting these key
16 el ements, both enpl oyers and enpl oyees will gain a
17 cl ear understanding of their responsibilities and
18 actions needed on the job site.
19 I'"d like -- 1'"d now i ke to address the critica
20 conponent of heat -- heat illness prevention:
21 acclimatization. This adaptive process includes
22 gradual exposure to hot environnents and i nproves
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1 overal |l heat tolerance, particularly for new,
2 returning, or unacclimtized workers. A conprehensive
3 acclimatization plan can prevent fatalities in the
4 first to two weeks of work. According to OSHA, nost
5 fatalities, 50 to 70 percent, occur in the first few
6 days of working in warm or hot environnments.
7 Extrene tenperature fluctuations highlight exactly
8 why this proposed rule nust prioritize worker
9 acclimatization. Just |ast week, tenperatures in many
10 parts of the country junped from upper 50s to nearly
11 100 degrees in a matter of days. These rapid shifts
12 give the human body little tine to adapt, significantly
13 i ncreasing the risk of heat-related ill nesses.
14 Lack of acclimatization is one of the nost well -
15 docunented risk factors for serious injury and fatal
16 outconmes on the job. Unacclinmatized workers do not
17 sweat efficiently. Their sweat contains nore salt.
18 Their body tenperature and heart rate increase nore
19 qgui ckly when working, and their blood flow is not
20 optim zed for heat dissipation.
21 Versus acclimtized workers, their sweating rate
22 I s higher, which hel ps dissipate heat through
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1 evaporative cooling. Their sweat contains |less salt,
2 whi ch prevents devel opnent of el ectrolyte inbal ances.
3 They maintain | ower body tenperature and heart rate.
4 And | astly, they experience increased blood flowto the
5 skin to help to cool the body.
6 When workers travel to hot, hum d | ocati ons,
7 simlar to how professional athletes nust quickly adapt
8 to unfamliar environnents, they often have little tine
9 to adjust before begi nning strenuous job tasks.
10 Wt hout proper preparation, this sudden exposure can
11 I ncrease the risk of heat-related ill nesses.
12 Acclimatization is the body's natural way of
13 getting used to extrene conditions. Over time, it can
14 i nprove performance and greatly reduce the risk of
15 heat-related ill nesses, |ike heat exhaustion and heat
16 st roke.
17 This process is essential for keeping workers safe
18 and productive in hot environnents. | want to share
19 the story of Tim Barber, a 35-year-old LI UNA nenber who
20 tragically lost his life due to heat exposure while
21 wor ki ng on the Genesee River Bridge construction
22 project in upstate New York. It was -- it was only his
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1 second day on the job.
2 According to OSHA' s investigation, he was not
3 giving his essential protections, including water,
4 rest, shade, training, or being acclimated to the
5 condi ti ons.
6 After his first day, his parents noticed that he
7 didn't look well. He went to work the next day,
8 col |l apsed at the end of his shift, and never returned
9 home. Tim succunbed to hypertherm a caused by heat
10 exhaustion and heat stress. He |acked the proven
11 saf eguards that could have saved his life because it
12 wasn't required.
13 Timwas nore than a worker. He was an artist. He
14 | oved country nusic. He was a devoted Buffalo Bills
15 fan, and his death was 100 percent preventable.
16 Stories like this happen far too often. W nust
17 shift froma reactive to a proactive strategy that
18 focuses on protecting workers fromextrene -- extrene
19 t enperatures, sorry.
20 In closing, heat is not just a weather event.
21 It's a workpl ace hazard, and this rule is | ong overdue.
22 We urge OSHA to nove swiftly and decisively to finalize
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1 a strong enforceable heat injury and illness prevention
2 st andar d.
3 Thank you for your time, and I'Il turn it over to
4 Shannon Jones.
5 MR. JONES: Hello, everyone. M nane is Shannon
6 Jones. | amthe Field -- Tri-Fund Field Coordi nator
7 for Health and Safety Fund of North America. | cover
8 the Md-Atlantic region, which consists of 40,000
9 menbers. M area is Virginia, West Virginia, Myl and,
10 and North Carolina, D.C, and Pennsylvani a.
11 So sone of ny life experiences has been -- |'ve
12 wor ked the construction trade for about, | would say,
13 15 years. | have poured concrete, 40- -- 40,000 yards
14 of concrete within a week. | have passed out on the
15 job site, just a lack of not knowi ng that | needed to
16 drink water every day. Wen | woke up, | -- | was
17 just -- | was just, you know -- just, | was -- | was
18 out, you know.
19 So once | becanme an instructor in 2002, |
20 educated -- got educated, and | realized that, you
21 know, drinking water nowadays is -- is -- is a plus on
22 the job site.
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1 So as | go out to job sites, |ike asphalt sites
2 when they're peer -- pouring asphalt and it’s 190
3 degrees and 300 degrees com ng off the truck, you know,
4 | make sure that the nenbers are staying hydrated. |
5 make sure that they have the proper clothes for -- you
6 know, so they can sweat.
7 | talk to the safety officers and make sure that
8 t hey have the proper tents, nake sure that, you know,
9 t hey have shade, the tents, make sure that they have
10 water and all that good stuff.
11 So ny testinony is that the heat -- heat standard
12 is definitely needed by being a construction worker
13 and -- and being out there in the field and, you know,
14 just doing the job. It's -- it's definitely needed,
15 and that's ny testinony.
16 JUDGE BELL: Al right, thank you very nuch.
17 Questions for this panel fromthe OSHA roonf
18 MR. BEARR:  Yes, Your Honor. W do have a few
19 questions. This is Jonathan Bearr, OSHA. |1'mgoing to
20 hand it over to Eduardo Hernandez.
21 MR. HERNANDEZ: Hell o, Eduardo Hernandez w th
22 OSHA. Thank you for your testinony, all four of you,
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1 and for highlighting many worker testinonials about the
2 | npacts of heat.
3 In the witten comments that were submtted, there
4 were several key requirenents outlined that argued --
5 that you argued to be essential to protect workers from
6 heat-related ill ness, and one of those was the buddy
7 syst em
8 So we'd be interested in hearing nore about your
9 menbers' experience in the success and feasibility of a
10 buddy system and you know, generally in your opinion,
11 Is it feasible to have nore than one buddy or a snall
12 pod of workers observe each other? And yeah, if you
13 have any recommendati ons on howto fulfill an
14 observation requirenent in the case of | one workers?
15 And happy to -- you know, if you want tine to
16 think about it, in post-hearing comments as well.
17 MR. PARSONS:. Yeah, this is Travis. [1'll start
18 out, and then I'Il probably kick it to Ryan Papariell o,
19 who' s our buddy system pro.
20 But in -- in general, | have to go on the record
21 and say this. | don't think there should be | one
22 wor kers. | know t hey happen out there, but |one
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1 work -- being a lone worker just isn't safe, especially
2 when it cones to heat illness. How are you supposed to
3 recogni ze signs and synptons w thout a buddy?
4 So with that on the record, that | don't |ike |one
5 wor kers and | don't think they should be out there, |
6 know t hey happen, I'mgoing to kick it to Ryan to talk
7 about the buddy system
8 MR. PAPARI ELLO  Can everyone hear me? Just
9 maki ng sure.
10 JUDGE BELL: Yes.
11 MR. PAPARI ELLO  Ckay, perfect.
12 So | do agree with Travis, you know, being in the
13 Laborers and working with our nmenbers, we really don't
14 | i ke the | one worker policy or just |one workers in
15 general .
16 We usually put a policy in, but for buddy systens,
17 | really feel that it's very inportant to put into
18 pl ace, especially when you' re doing training,
19 especially early in the stage, new hire or a new hire
20 orientation, whatever the case is, because that's where
21 wor kers can check on their buddy, check on their
22 brot her, sister, check on their other -- you know.
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1 Because a | ot of our workers have been worKking
2 with their buddy or their other worker for years, and
3 t hey know when sonething is wong, especially when
4 you're far out. They m ght be -- they m ght be kind of
5 renote, away fromthe job trailer, away from where
6 honebase is, and | feel |like the buddy systemis --
7 that's where it's nost inportant.
8 Thank you.
9 MR. BEARR: For our next questions, | will hand it
10 over to Zoe Petropoulos. She's on the line.
11 M5. PETROPOULCS: | actually only have one
12 guestion for you, | think. W'Il see.
13 We've heard from other wi tnesses during the
14 heari ng that OSHA has failed to account for what they
15 descri be as the natural acclimatization that workers
16 develop fromliving in the sane | ocale as where they
17 wor k. Does your panel agree with this? Wy or why
18 not ?
19 MR. PARSONS: Well, you know, as acclimatization
20 occurs, we've heard about fatalities with workers that
21 probably were acclimti zed.
22 So you know, the exanple from Texas that we just
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1 heard about in the previous speaker, obviously, that
2 wor ker lived and worked in Texas and still succunbed to
3 heat illness. So while acclimtization is very
4 | nportant, you know, | don't agree with sone of those
5 commentors that it depends on geography.
6 And we'd be happy to follow up with that in post-
7 heari ng comments as wel | .
8 M5. PETROPOULCS: Thank you.
9 That's it for ne.
10 MR. BEARR: For our next couple of questions,
11 they're going to be read into the record for you all to
12 consi der in your post-hearing comrents.
13 Adri ana Lopez?
14 M5. LOPEZ: Hi . Adriana Lopez, OSHA Directorate
15 of Standards and Cui dance.
16 Do you represent workers in Alaska or states with
17 simlar climtes, and what type of indoor workers in
18 these climates are exposed to heat in these
19 environnments? |s the outdoor tenperature directly
20 related to their exposure?
21 MR. PARSONS: Yes. W absolutely represent a ton
22 of workers in Al aska and i ndoor and outdoor workers

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 7 6/25/2025
Page 306
1 across the country. For specific exanples and nunbers,
2 |'"d have to follow up in a post-hearing comment. But
3 yeah, we're in all 50 states, and we have probably
4 t housands of workers in Al aska that work indoor and
5 outdoor. But for specific nunbers, we'll follow up in
6 t he post-hearing conments.
7 M5. LOPEZ: Thank you. That woul d be great.
8 And what type of outdoor workers in these climates
9 are exposed to heat?
10 MR. PARSONS: Well, so we'll follow up with that
11 I n post-hearing comments.
12 M5. LOPEZ: Great. That's fine.
13 And then as a union that covers workers across the
14 United States, have you eval uated the inpact of state-
15 | evel heat regul ations on enpl oyees?
16 MR. PARSONS: W haven't, per se, ourselves, but I
17 did hear from previous testinony about a week ago sone
18 prom sing stuff out of California fromEllie Barbarash
19 with the SEIU  She had a study that was referenced in
20 a white paper, and it's going to be published soon that
21 showed really good outcones from Cal / OSHA standard and
22 decr eased.
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1 And then as far as the other state rules, they're
2 pretty new. A couple of them Maryland was just | ast
3 year, Washington state and Oregon, |'msure they're
4 hel ping. And we'll be happy to follow that and then
5 follow up in post-hearing coments.
6 M5. LOPEZ: Thank you very nmuch for your
7 testinony. Those are all ny questions.
8 MR. BEARR:  Jonat han Bearr, OSHA
9 | was asked by counsel just to remnd the
10 testifiers that, if you are planning to submt
11 testi nony from workers about the heat standard, that
12 this is sonething that you can submt as part of your
13 post - heari ng comments.
14 Wth that, OSHA concl udes our questions. Thank
15 you, Your Honor.
16 JUDCGE BELL: Any questions fromthe Solicitor?
17 MR. MOCZULA: No questions fromthe Solicitor.
18 Thank you very nuch for your testinony and tine.
19 JUDGE BELL: Any other questions for this panel?
20 Are there other questions for this panel?
21 M5. PETROPOULOS: There are. 1'mnot sure if
22 Mariamis still on. 1Is that the case? Has she dropped
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1 of f?
2 JUDGE BELL: Ckay. Well, I'mgoing to assune that
3 there aren't.
4 M5. PETROPOQULCS: There are. W' re having sone
5 I ssues on our end, so let ne figure this out.
6 MR. HAMMER. Sorry. Can you hear ne?
7 JUDGE BELL: Yes.
8 MR HAMMER. Hi, this is Jason Hanmer from OSHA
9 We have three -- questions fromthree different
10 partici pants, Your Honor.
11 M5. PETROPOULCS: | see four.
12 MR. HAMVER:. Ch, four now.
13 JUDGE BELL: Ckay. Well, you're seeing --
14 MR HAMMER W can --
15 JUDCGE BELL: You're seeing a lot nore than I am
16 Who are we going to say has the first question?
17 MR. HAMMER: Scott Schneider. Let nme pronote you.
18 | believe you can go off nute now.
19 MR. SCHNEI DER: Yeah. Thank you very nuch.
20 My name is Scott Schneider, and | had two
21 guesti ons.
22 I wanted you to el aborate on sone stuff | heard in
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1 your testinony. Sonme of the stakehol ders have
2 expressed concerns about the econom c inpact of the
3 standard. In your view, how does protecting workers
4 from heat stress actually benefit enployers and the
5 br oader economny?
6 MR. PARSONS:. Yeah. This is Travis Parsons. |[|'|
7 t ake that.
8 I nvesting in heat protection isn't just the right
9 thing to do. | think it's smart econom cs, to answer
10 your question, Scott. It pays off in higher
11 productivity, fewer injuries, fewer disruptions, and
12 just overall healthier, nore stable workforce.
13 As | testified, doing nothing is a cost, not --
14 and it gets really expensive really quick for society
15 as a whole. So you know, all those things | talk
16 about, you know, productivity -- increased
17 productivity, fewer injuries, is an investnent instead
18 of a cost.
19 MR. SCHNEI DER: Ckay. Thank you.
20 The ot her question | had was, you know, there's
21 been a | ot of discussion about perfornance-based
22 standards, and you said that they could lead to
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1 i nconsi stent protections. So could you give -- explain
2 that a little bit nore or give an exanple of how this
3 woul d put workers at greater risk?
4 MR. PARSONS. Yeah. This is Travis Parsons again,
5 and I'll take that one again. Scott, thank you for
6 t hat .
7 | think that was in part of ny testinony, and part
8 of CWA's testinony also covered sone of this. [I'Il try
9 to keep it quick. But imagine two different
10 construction sites, both operating in the same city, in
11 the sane tenperature, in the sane -- let's just say
12 same city, same county, with 95 degrees Fahrenheit or
13 sonmething like that heat index or WBGI neasurenent.
14 At site A the enployer has a really proactive
15 heat safety plan. They do everything with nonitoring.
16 They provide breaks with shade. They schedule their
17 breaks. They supply cold water. And they ensure
18 wor kers are acclimatized.
19 In the sane city, sanme county, we have site B
20 The enpl oyer takes a performance- based approach and
21 | eaves it up to the supervisor on the job, who don't
22 believe in heat safety as a problem thinks it's a
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 7 6/25/2025
Page 311
1 personal responsibility, and you know, they nmay or nay
2 not offer water. They don't necessarily have shade or
3 breaks, and there's no nonitoring going on. So howis
4 that -- you know, that's two different scenarios with
5 this performance-based in the sanme city and sane
6 county, and the workers aren't getting equal
7 prot ections.
8 MR. SCHNEI DER: Ckay. Thanks very mnuch.
9 MR. PARSONS: Thank you.
10 JUDCGE BELL: Who has the next questions, please?
11 MR. HAMVER: Qur next question is from Jordan
12 Bar ab.
13 MR. BARAB:. Yeah, hey, Travis and everyone.
14 Thanks for the testinony. It was quite interesting. |
15 had two questi ons.
16 You nentioned -- and actually, many w tnesses have
17 mentioned that we don't need a standard. All we need
18 Is the OSHA to continue using the General Duty C ause.
19 In your view, why is the proposed standard preferable
20 to just relying on the General Duty C ause?
21 MR. PARSONS: Yeah. This is Travis Parsons. |'|
22 take that one again. Thank you, Jordan, for that
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1 guesti on.
2 Wiile the General Duty O ause plays a very
3 important role as a catch-all for OSHA it's really
4 desi gned when there is no rule, there is no known
5 hazards, and it's a catch-all for a safe worksite. So
6 it's really insufficient alone to ensure effective and
7 consi stent worker safety, especially for a hazard |ike
8 heat stress that requires clear preventative actions,
9 and we know what they are.
10 Al so, there's several notable cases and | egal
11 out cones that have denonstrated the limtations and
12 i nconsi stencies of relying on the General Duty Cd ause
13 for heat-related hazards. One high profile -- high
14 profiled case is the Secretary of Labor v. A H
15 Sturgill Roofing in 2019.
16 In that case, you know, there was a roofing
17 situation where the worker succunbed, and they were --
18 the citation was thrown out, and there was a very big
19 bias at the end of it with a decision fromthe OSHA
20 Revi ew Comm ssion. That they said, wthout specific
21 enforceabl e OSHA heat standard, it's extrenely
22 difficult to hold enployers accountable to prevent
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1 heat -rel ated i nci dents.
2 MR. BARAB: (kay. Are you aware of any -- or nmany
3 or any Ceneral Duty Cl ause citations that were handed
4 down by OSHA before a worker was injured or killed, or
5 are they always pretty nmuch after a worker is killed?
6 MR. PARSONS: All the ones | know of are reactive.
7 |"d love to research that and find one that wasn't, but
8 "' m happy to look into that and provide that at the
9 post - heari ng conments.
10 MR. BARAB: All right. One nore question.
11 MR. PARSONS: Wiat | know about is reactive.
12 MR. BARAB: Your comments, you said the key
13 requi rements were highlighted to protect workers from
14 heat-related ill nesses. Can you expand on the use of
15 measur ement tools and what shoul d be used?
16 MR. PARSONS:. Yeah. There's a |lot of different
17 ones out there, and I'"mgoing to kick this one to Ryan
18 Papariello to answer that. He researched this for us
19 on our panel.
20 MR. PAPARI ELLO.  Thank you, Jordan. Thank you
21 for the question. Ryan Papariello with the Laborers.
22 So there's many different options that are
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1 avai l abl e to enpl oyers, such as the heat index, AHA s
2 and OSHA- NI OSH s heat apps, wet-bul b gl obe tenperature
3 i nstrunment, and even OSHA's wet-bul b gl obe tenperature
4 calculator. That's on their website.
5 So these technol ogies nmake it very easy and
6 | nexpensi ve for enployers to neasure and nonitor heat
7 t hroughout the workday, and really, we commend OSHA and
8 Nl OSH and AIHA for having free apps to use and then
9 including in the proposed rule the flexibility to

10 enpl oyers to choose an instrunment or app that they want
11 to use.

12 So thank you for the question.

13 MR. BARAB: Thank you. That's all | have.

14 JUDGE BELL: Who has the next question, please?

15 MR. HAMMER: Qur next question is from Rebecca

16 Rei ndel .

17 M5. REINDEL: H there. Good afternoon. This is
18 Rebecca Reindel. M question is for anyone on the

19 panel who is best to answer this.

20 The OSHA proposal doesn't have any requirenents to
21 use the hierarchy of controls or nentions any

22 engi neering controls for outdoor workers, but | know
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1 t hat ot her recomrendati ons have required this. Wuld
2 you be able to provide us sone exanpl es of engineering
3 controls that your outdoor workers, you know, use or
4 that the workplaces could use? Thank you.
5 MR. PARSONS: Yes. So this is Travis Parsons.
6 "1l take this, and then I'Il let ny colleagues fill in
7 any gaps that | m ss.
8 Qobviously, indoors it's a |lot easier for
9 engi neering controls, but there are engineering
10 controls out there for outdoor workers. Any tine you
11 can increase general ventilation, fans, air blow ng on
12 the workers to cool them down, help, cooling fans
13 t hroughout the worksite. There is sonetines -- you can
14 actually have sone air-conditioning units out there,
15 not just fans noving air but actual air-conditioning on
16 job sites. W have seen that. Any kind of reflective
17 shields that can redirect radi ant heat from heavy
18 machi nery or anything that's produci ng anbi ent heat.
19 I nsul ati ng hot surfaces. Anything you can do to reduce
20 noi sture from-- and keepi ng mai nt enance on heavy
21 equi pnent out there in the outdoors.
22 And then a bigger one, too, is when it cones to
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1 rest breaks. There is a lot of stuff out there, |ike
2 cool ed seats or benches for rest break areas where
3 you' re providing shade and, |like, msting fans | think
4 is the one | mssed, too. W've seen sone really cool
5 things recently as the heat goes on and on with misting
6 fans on construction sites. Even Shannon, | think,
7 m ght have an exanple of that froma work site he was
8 on.
9 MR. JONES: Yeah. This is Shannon Jones,
10 Laborers' Health and Safety.
11 Yeah. So | was on a asphalt job and it was, |
12 nean, extrenely hot. Simlar to today in WAshi ngton
13 D.C., so like 100 degrees. And they used, like, the
14 m sting fans that you woul d see at the amusenent parks,
15 and they work great. They -- you know, it actually
16 cools the body down. They was rotating the guys, you
17 know, |ike, every 15 m nutes.
18 Like | said earlier, the tenperatures get up to,
19 | i ke, 300 degrees in the area where the asphalt is
20 being poured. So yeah, msting fans really work very,
21 very well. The pop-up tents work great also. They --
22 you know, they put the little shades down on the side
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1 of the tent, and that works phenonenal just to bl ock
2 the sun and get a little air going, get alittle m st
3 going just to cool the body.
4 JUDCGE BELL: Al right. Wo has our next
5 guestion?
6 MR. HAMMER: Qur next question is from Chris Cain.
7 M5. CAIN. H there. Chris Cain with North
8 America's Building Trades Unions.
9 One of the things that's been brought up a | ot
10 during the hearing is that --
11 JUDGE BELL: Ms. Cain, we've lost you. Can't hear
12 you anynor e.
13 M5. CAIN. | was muted sonehow. |1'Il start from
14 t he begi nning of ny questi on.
15 Sonme of the argunents that we've heard is that
16 wor ker behaviors, like comng to work dehydrated or
17 bei ng on nedi ci ne nmake managi ng heat not feasible, |
18 was wondering if you could respond to those argunents.
19 MR. PARSONS: Yeah. I1'mgoing to have Nate
20 respond to that. He did -- whenever he was doing all
21 his research on cunul ative exposures, | think he | ooked
22 into this.
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So Nate, you want to respond to that?

MR SCHREIBER: Sure. Nate Schreiber, Laborers'
Heal th and Safety Fund.

So in ternms of worker behavior, | think that's,
you know, a factor in any evaluation of, |like, a safety
system for exanple. But when we |ook at the reality
of workers, you know, they're not going to be able to
gi ve thensel ves a nedi cal diagnosis, for exanple, if
t hey' re experiencing, you know, heat exhausti on.

Utimately, it's up to the enployer to control the
structure of the workday. Things |ike break tines,
wat er access, shade availability as Shannon just
provided. |If a worker arrives naybe slightly
dehydrated to the job site and then they work for eight
hours on top of that with no kind of formal rest
schedul e or shaded area, you know, | think that goes
beyond a behavi oral issue, and you nove into, |ike, a
system ¢ kind of risk.

So | think a heat illness prevention program would
account for that kind of human variability. You know,
If you want to relate it to fall protection, you know,

we don't assune workers are going to tie off. You
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1 know, they got to be trained, and we have to stay
2 wi thin, you know, sone boundaries. So it's about
3 bui | di ng saf eguards to ne.
4 M5. CAIN. Thank you. No nore questions.
5 JUDGE BELL: Al right. Are there any other
6 questions for this panel?
7 MR. HAMMER. W have one nore question from Dan
8 d ucksman.
9 JUDGE BELL: Go ahead, M. @ ucksman.
10 MR, GLUCKSMAN:  Hi, thank you. A question for
11 Shannon. |'m Dan 3 ucksman with | SEA.
12 Shannon, you had tal ked about workers doing
13 asphalt paving and said sonething about, |ike, nmaking
14 sure they wear the right clothing. But can you talk a
15 little nore specifically about the kind of clothing
16 that's reconmmended for workers who are doing the
17 asphal t pavi ng?
18 MR. JONES: Yeah. So they usually have a tendency
19 to wear, like, a light color coat -- clothing because
20 dark color clothing absorb nore heat. They usually
21 wear, like, athlete -- athletic shirts, you know,
22 sonet hing that can actually hold the sweat, and as you
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1 go under a fan, it will cool the body.
2 It's just a brutal environment. Like |I said, it
3 can get up to, like, 300 degrees around the spreader
4 itself. So just, you know, you just nmake sure that,
5 you know, you dress thin but safe, | should say.
6 MR. GLUCKSMAN:  Yeah.
7 MR JONES: A |ot of breathable clothing works
8 great. Even the hard hat nowadays, you know, they use
9 the hard hats, and they have vents in the hard hat that
10 usually work. Neck protectors, they use -- use neck
11 protectors to shade the neck, |long sleeve shirts, and
12 they use a thin type of glove --
13 MR GLUCKSMAN:  Yeah.
14 MR. JONES: -- that actually helps with the --
15 W th the sun exposure.
16 MR GLUCKSMAN: Right. Right.
17 MR. JONES: And the heat.
18 MR. GLUCKSMAN:. All right. Geat. Thank you very
19 much. | appreciate that.
20 JUDCGE BELL: Al right. Any other questions for
21 thi s panel ?
22 MR. HAMVMER. | see no nore questions.
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1 JUDGE BELL: All right. Any other witnesses to
2 come before us today?
3 MR HAMMER That's it.
4 JUDGE BELL: Al right. W're now at the end of
5 all schedul ed witnesses for today. 1'd |like to rem nd
6 the hearing participants that they may submt
7 addi ti onal evidence or statements relevant to this
8 proceeding within 90 days of the close of the hearing,
9 which wll be Septenber 30th, 2025. At that point, the
10 record for this rulemaking will close.
11 On behal f of the Departnent of Labor, | wish to
12 publicly thank all those who gave of their tinme and
13 testinmony to contribute to this hearing today.
14 To all participants, thank you for your interest
15 in this inmportant matter.
16 The hearing is adjourned for today, and | believe
17 we'll reconvene at 9:30 a.m Eastern Tinme tonorrow.
18 Thanks, everybody.
19 (Whereupon, at 4:44 p.m, the hearing was
20 adj our ned.)
21
22
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