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1 PROCEEDI NGS
2 JUDGE BELL: This is an informal public hearing on
3 the COccupational Safety and Health Admi nistration's
4 proposed rule for Heat Illness and Injury Prevention in
5 Qut door and I ndoor Wbrk Settings. The Notice of
6 Proposed Rul emaki ng was published in the Federal
7 Regi ster on August 30, 2024, in volune 89 of the
8 Federal Register, beginning at 70, 698.
9 |'"'m Steve Bell, the Adm nistrative Law Judge from
10 the U. S. Departnent of Labor, who will be presiding
11 over the hearing today. The purpose of the hearing is
12 to receive, frominterested parties, oral testinony, as
13 wel | as other information pertinent to the proposed
14 rule. After this hearing and after the post-hearing
15 comrent period have closed, OSHA will review the entire
16 record in determning the content of the final rule.
17 My role as presiding judge will be limted to
18 conducting this hearing to assure that a conplete and
19 accurate record has been nmade and that all interested
20 parties have received a fair hearing and have had an
21 opportunity to present their information. The hearing
22 schedul e and OSHA' s procedures governing this hearing
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1 are available on the website for this hearing,
2 www. osha. gov/ heat - exposur e/ rul emaki ng.  These
3 docunents were sent to people and organi zati ons who
4 filed a tinely notice of intention to appear at this
5 heari ng.
6 A few words about the nature of the hearing.
7 Despite the informal nature of the hearing, it is
8 governed by rules, both OSHA's rul es governing public
9 heari ngs, which can be found at 29 CFR part 1911, and
10 t he hearing procedures issued, which are specific to
11 this rulemaking. These rules are neant to assure that
12 everyone has a fair opportunity to speak and express an
13 opi ni on about the proposed rule. To that end, they
14 also allow ne to hold witnesses to their allotted tine,
15 to limt undue repetition or excessive argunent, and to
16 generally try to keep the hearing on schedul e.
17 Any witten coments you have submtted to the
18 docket are already part of the record for this
19 rul emaking. In the rare case where witnesses wish to
20 provi de ot her docunents that have not already been
21 entered into the docket, they should provide them by
22 emai |l to OSHAevents dsg@lol . gov before the w tness
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1 begins their testinony, so that they can be entered as
2 exhibits in the record.

3 Because all pre-submtted docunents are already

4 part of the record, your oral testinony should

5 concentrate on presenting the highlights of your

6 witten comments or clarifying your witten subm ssion.
7 Hearing participants may al so submt additiona

8 evi dence or statenents for a period of 90 days after

9 the close of this hearing, which will be Septenber

10 30th, 2025. At that point, the record for the

11 rul emaki ng w Il cl ose.

12 Today, each speaker or panel of speakers, after

13 t hey' ve gotten done with their oral testinony, OSHA

14 representatives will have the opportunity to ask

15 guestions for that speaker or that panel. Wen OSHA
16 has fini shed asking their questions, there wll be an
17 opportunity for others -- as tinme permts, for persons
18 who filed the appropriate paperwork in order to be able
19 to ask questions of that wtness.
20 This is the process | intend to follow. After
21 OSHA has fini shed aski ng questions of a wtness or
22 panel, | will ask participants who wi sh to ask
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1 guestions of the witness to identify thensel ves by
2 pressing the raise hand button if you're in the Wbex
3 nmeeting, or by pressing star three on their phones, for
4 those who've called in by tel ephone.
5 Based on the hearing schedul e and the nunber of
6 participants who wi sh to ask questions, I'I|l determ ne
7 the order in which participants wll question the
8 particular wtness or panel and any tinme restrictions
9 that may apply to that questioning. |If there are nore
10 questions than we have tine for today, it may be
11 possi ble to ask additional questions after the
12 conclusion of the final witness's testinony.
13 Further, if witnesses are unable to answer
14 guestions during today's hearing or would like to
15 expand on the answers that they've provided, they're
16 wel cone to use the post-hearing coment period to
17 submt such additional information.
18 I would also like to remnd you that this
19 proceeding i s being recorded and transcri bed by a court
20 reporter. To ensure that the reporter is able to
21 provi de an accurate record of all testinony and all the
22 questions and responses, please try to renenber to
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 provi de oral, verbal responses to all questions. The
2 court reporter may have a hard tine seeing if you only
3 nod or shake your head in response to a question. And
4 "Il try to pronpt you to -- to provide an ora
5 response.
6 In addition, please renenber to identify yourself
7 bef ore begi nning your testinony and before asking or
8 answering a question. And do not worry. | know many
9 participants are not accustoned to doing these things,
10 and 1'll do ny best to remnd you as we go along. The
11 transcript of the hearing will be uploaded to the
12 heari ng docket on regul ati ons. gov approxi nately two
13 weeks follow ng the hearing.
14 Unl ess there are further announcenents or other
15 housekeepi ng matters, | believe we are ready to begin
16 with public testinony. The -- the expected speaking
17 order is currently displayed on the screen. CQur
18 contractor will introduce each speaker in turn and
19 pronote themto panelist. Wen you are called to
20 testify, please state your nane and affiliation for the
21 record. Speak slowy and clearly so that our court
22 reporter can record these proceedi ngs accurately. Wth
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 all of that out of the way, | think we're ready to

2 begi n.

3 M5. CARLON: The first speaker will be Connie

4 Kli nkam Pl ease state your nanme and affiliation for

5 t he record.

6 M5. KLINKAM Hello, nmy nane is Connie Klinkam and

7 | will be presenting comments for the Conposite Pane

8 Association. | want to thank you for the opportunity

9 to share the perspectives of CPA on the OSHA heat

10 pr oposal .

11 CPA was founded in 1960 and is a trade associ ation
12 representing nore than 95 percent of the North American
13 manuf act uri ng capacity of conposite wood products.

14 This includes particl eboard, nmedium density fiberboard
15 (MDF), and hardboard. CPA nenbers al so include those
16 conpani es that supply, distribute, and use these panels
17 to make ot her nonstructural, val ue-added products such
18 as furniture, cabinets, flooring, noldings, and

19 exterior siding and trim anong other products. The

20 total inpact of the conposite panel industry in the US
21 Is over 7 billion annually. The industry supports over
22 22,500 wel | - payi ng jobs, many of which are in rural

TP.One Scheduling@TP.One 800.FOR.DEPO
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1 parts of the country.
2 CPA recommends three changes to the proposed heat
3 i1l ness regulation. First, we recommend that the rule
4 address the uni que circunstances associated with heat -
5 generating industrial processes. The process of
6 pressi ng conposite wood panel s generates heat and,
7 therefore, would fall under this consideration. Such a
8 provi sion could be nodeled by the Oregon State Heat
9 Il ness Prevention Rule. Under this rule, the effect
10 of the heat-generating nmanufacturing process is taken
11 I nto consideration through the inplenentation of
12 engi neering and adm nistrative controls, and is not
13 reliant on a definitive tenperature threshold, such as
14 80 degrees Fahrenheit.
15 Second, CPA reconmends a change to tenperature set
16 points for the initial heat conditions and hi gh heat
17 conditions. W suggest that the heat index set point
18 be changed from 80 degrees Fahrenheit to 90 degrees
19 Fahrenheit, and the high heat index set point be
20 changed from 90 degrees Fahrenheit to 100 degrees
21 Fahrenheit. Adjusting these set points as suggested
22 decreases the potential burden for manufacturers in the
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 sout hern part of our country. Heat indexes of 80
2 degrees Fahrenheit in the southern portion of our
3 country are routinely encountered. |f the proposed
4 regul ation maintains the current set points for initial
5 heat and hi gh heat, our southern manufacturers woul d be
6 overly burdened.
7 Addi tionally, we suggest that the high heat
8 I 11 ness prevention regul ation consi der adjusting these
9 set points to account for natural acclimtization in
10 different regions of our country. For exanple,
11 enpl oyees that are acclimatized to the high humdity,
12 hi gh tenperature environment of the southern part of
13 our country would be less likely to be adversely
14 affected by the sanme heat index as an enpl oyee in a
15 drier and nore tenperate environnent of another part of
16 our country. The set points, as proposed, do not take
17 enpl oyee acclimatization into consideration.
18 Third, the CPA recommends that proposed regul ation
19 excludes workers that work in an outdoor environnent,
20 in a primarily sedentary role. The proposed regul ation
21 provi des exclusions for indoor workers that primrily
22 work in a sedentary role. CPA suggests that the sane
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 6 6/24/2025
Page 14
1 excl usion be afforded to outdoor workers that work in a
2 predom nantly sedentary role. Exanples of these
3 enpl oyees woul d be operators of forklifts and front end
4 | oaders. These workers rarely perform strenuous
5 activity and primarily are sedentary on their pieces of
6 equi pnment. CPA suggests that the sanme accommodati on
7 provi ded for indoor sedentary workers be applied to
8 out door sedentary workers.
9 I n concl usion, the Conposite Panel Associ ation
10 believes that the rule, as proposed, wll unnecessarily
11 burden many of our manufacturing nenbers, especially in
12 the southern portion of our country. By incorporating
13 t he changes that we have suggested, sone of this burden
14 may be alleviated while still providing inportant heat
15 protection for our val uabl e enpl oyees. Once again,
16 thank you for allowing ne to present our concerns
17 regardi ng the proposed heat regulation, and | woul d be
18 happy to address any questions about our views.
19 JUDCGE BELL: Ms. Klinkam thank you very nmuch for
20 your testinony. Are there questions for M. KIinkam
21 fromthe OSHA roon?
22 MR, LEVI NSON: Yes, Your Honor. Andrew Levinson
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1 for OSHA. Thank you very nuch for your testinony, M.
2 Klinkam So | just had a question about heat -
3 generating processes. Are you proposing that all heat-
4 generating processes be elimnated or be excluded from
5 the reg? O when you tal ked about the O egon approach,
6 i f industrial -- sorry, if industrial hygiene controls
7 are used to reduce heat exposures to heat-generating
8 processes, how woul d the agency assess whet her or not
9 t hose industrial hygiene controls were adequate to
10 protect those workers?
11 M5. KLINKAM This is an excellent question, and |
12 appreciate you asking it. As -- as -- in the Oregon
13 rule they're not conpletely exenpt, but the heat
14 generation in the area is considered as a part of the
15 environment in which the enpl oyees are -- are
16 consistently exposed to. This -- the Oregon rule was
17 witten primarily with bakeries in -- in mnd, but the
18 conposite panel industry is very simlar to that in the
19 fact that you still need to provi de engi neering and
20 adm ni strative controls for your enployees, but it's
21 not based on an external tenperature. So we're not --
22 not suggesting that it be excluded conpletely, but that
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 it be considered.

2 MR. LEVINSON: Thank you. My next question

3 relates to your remark about people who are primrily

4 sedentary and wor ki ng outdoors. In your industry,

5 those fol ks, particularly fork truck drivers, for

6 exanpl e, do they have sone sort of shade structure over

7 their head attached to the forklift, or are they in

8 direct sunlight while they're outdoors as well?

9 M5. KLI NKAM  Again, an excellent question. And
10 there's a large variation of what is seen in, you know,
11 in the industry. Predom nantly, honestly, nmany of our
12 forklift drivers are in an air-conditioned cab which
13 woul d exclude them fromthis anyway. But npbst of them
14 woul d have a shade structure, at |east a roofing system
15 over them That's a safety concern, not just for heat
16 regul ation, but for -- to protect the enployee. So
17 there are sone that are conpletely open, but nost of
18 them at | east have a roof cover.

19 MR. LEVINSON: Thank you. And it seened, at | east
20 in the room Ilike that got -- your voice got nuch

21 quieter. | just want to make sure, Your Honor, did you
22 hear that? And/or did the court reporter catch

TP.One Scheduling@TP.One 800.FOR.DEPO
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1 everyt hing she sai d?
2 JUDGE BELL: Christine, were you able to hear the
3 wi tness's | ast answer?
4 THE REPORTER: Yes, | can -- yes, I'mable to turn
5 up ny volume. But yes, she did fade out.
6 JUDCE BELL: Ckay, thank you. Any other questions
7 fromthe OSHA roon?
8 MR. LEVINSON: Yes, Your Honor. Joining us
9 online, Jason Hanmer has a questi on.
10 MR. HAMMER. Hi, good norning.
11 JUDGE BELL: Go ahead, M. Hammer.
12 MR. HAMMER. Hi. Jason Hamrer with the
13 Directorate of Standards and Gui dance. Thanks again
14 for your testinony today, Ms. Klinkam | also have a
15 guestion related to radi ant heat and heat-generating
16 processes. Sonme commenters in the manufacturing
17 I ndustry oppose provisions of the proposed rul e because
18 of the heat-generating processes needed for their work.
19 Can you explain how enployers in your industry are
20 currently controlling for heat exposure, particularly
21 exposure to radi ant heat?
22 M5. KLINKAM Right. WMny of our manufacturers
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1 have air handling systens, which they provide --
2 there's fans in place and air novenent requirenments in
3 the press area. Qur presses are very large; we're not
4 talking li ke a bakery oven. This is -- you know, they
5 are -- they are several feet, 50 feet, a hundred feet
6 long. So it's a long area which is generally open
7 to -- with the doors open to the outside to allow fresh
8 air in, as well as with fans and air novenent going
9 along. And as well as -- many of our enpl oyees
10 don't -- they're not standing in that facility or in
11 that area on a consistent basis. They're in and out of
12 it. It's not sonething that requires manual pushing
13 and -- and controlling of the press while it's there.
14 MR HAMMER. Got it. Thank you for your answer.
15 That's it for ne.
16 MR. LEVINSON: Al right. And Your Honor, OSHA's
17 | ast question cones from Zoe Petropoul os, who is al so
18 onl i ne.
19 M5. PETROPOULCS: Hey. Zoe Petropoulos with the
20 Directorate of Standards and Gui dance and | actually
21 have a coupl e questions. |In your testinony, you
22 suggested that OSHA shoul d change the initial trigger
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froma heat index of 80 to a heat i ndex of 90 and then

2 the high heat froma heat index of 90 to 100. And I

3 think you said that 100 is routinely encountered in

4 sout hern parts of the country. And my questions

5 relating to that are, do you have data or evidence to

6 suggest that these proposed triggers would be

7 protective of workers, and if so, can you submt that

8 I nto your post-hearing conment ?

9 JUDCGE BELL: Sorry, ma'am we're not hearing your

10 answer. Are you nuted?

11 MS. KLINKAM  Umm - -

12 JUDGE BELL: Go ahead. | can hear you now, Ms.

13 Kl i nkam

14 M5. KLINKAM Ch you can --

15 JUDCGE BELL: Well, nope. You just dropped out

16 again. Count down for ne, please? Nope. W're not

17 hearing you, Ms. Klinkam M. Klinkam we're not

18 heari ng you. Are you hearing nme?

19 M5. KLI NKAM  How about now? Can you hear ne now?

20 JUDCGE BELL: Very faintly. Nope. Can't hear you

21 now. Cannot hear you now.

22 M5. KLINKAM Hello? Can you hear ne now?
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 JUDGE BELL: Now | can, yes.
2 M5. KLINKAM Very interesting. Volume, system
3 settings -- let's try this.
4 JUDCGE BELL: Ckay. Do you renenber the question?
5 M5. KLINKAM Ckay. Can you hear ne now?
6 JUDCGE BELL: Yes. Nope, now we cannot hear you
7 again. Nope, we cannot hear you.
8 M5. KLI NKAM Can you hear ne now?
9 JUDCGE BELL: Still cannot hear you.
10 MR, LEVINSON: Your -- Your Honor there is the
11 possibility of a phone call option.
12 JUDGE BELL: Ms. Klinkam are you able to hear nme?
13 MS. KLI NKAM  Yes.
14 JUDGE BELL: Ckay. Now | can barely hear you that
15 time. Try speaking again, please. Nope, can't hear
16 you.
17 MS. KLI NKAM  No?
18 THE REPORTER. Do you have a headset?
19 M5. KLINKAM | can try --
20 M5. CARLON: Yeah, let's try the headset. It
21 sounds like you're there, but very faintly. [If the
22 headset doesn't work, then we can switch to call in.
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 JUDGE BELL: We'Il give you a mnute to pair up
2 t here.
3 M5. KLI NKAM One second. Ckay, how s that?
4 JUDCGE BELL: W can hear you, but you're not very
5 | oud.
6 M5. KLINKAM Hi. That is super interesting.
7 JUDCGE BELL: And now, if you're speaking, | can't
8 hear you at all.
9 M5. KLI NKAM  Okay. Well, I'"Il just talk very
10 | oudl y.
11 JUDGE BELL: Okay.
12 M5. KLINKAM |Is that going to work?
13 JUDGE BELL: That's perfect.
14 MB. KLI NKAM  Ckay.
15 JUDCGE BELL: Do you renenber the question?
16 M5. KLI NKAM The question was with regard to — it
17 was with regard to the -- the set points, the
18 recommendati on of the set point change, correct?
19 M5. PETROPOULOCS: Yeah. The changes to the
20 triggers, if you have any data or evidence to suggest
21 that these would be protective of workers, and if so,
22 could you share those in your post-hearing comments.
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 M5. KLINKAM Right. So | wanted to clarify on
2 that, that we -- it was -- you had stated that we that
3 we had stated that the 100 degrees is very common. And
4 It was actually 80 degrees is very conmon.
5 M5. PETROPOULCS: Thank you for correcting ne.
6 M5. KLINKAM Yeah. So | nean -- but | nean,
7 also, | don't think -- I can't tell you that 100
8 degrees is not comon because -- you know, especially
9 this week, right? So anyway -- do | have any evi dence
10 for that? | would have to | ook for that and find that
11 evidence. | don't have it on ny hand, but | can
12 certainly provide it for follow up, absolutely.
13 M5. PETROPQULCS: Thank you. And | have two nore
14 followup, if -- if that's okay. So in the scenario
15 where the triggers were both increased, would you
16 envi sion any controls being needed bel ow a heat index
17 of 90, or would that be the only tine where you think
18 controls would be necessary?
19 M5. KLINKAM  Triggers below 90 -- | don't think
20 so. Again, | think alot of this has to do with the
21 third point that we made is the acclimatization of --
22 of workers. You know, 80 degrees in North Carolina or
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1 South Carolina feels a whole lot different than -- be
2 given the humdity and all of that. And also, the
3 enpl oyees are so nuch nore used to living and working
4 in the high heat and the high humdity. So | think
5 that that's really kind of the crux of the matter that
6 we really need to | ook into, what people are used to
7 and how they are living in, you know, on a regular
8 basi s.
9 M5. PETROPOULCS: Thanks. And that's actually a
10 good segue into ny next question. Do you have data or
11 evi dence to support this -- this -- this claimof,
12 | i ke, natural acclimtization anong enpl oyees? Do you
13 have any data anong your nenber enpl oyees' workforce?
14 And if you do have any data or evidence, if you could
15 submt that in your post-hearing coments, we would
16 appreci ate seeing that.
17 M5. KLI NKAM Yeah, let ne ook into that. ']
18 make a note to find the data and evidence for the --
19 the set points as well as the -- the acclimatization.
20 Absol ut el y.
21 M5. PETROPOQULOS: Thank you so nmuch. And thanks
22 for your patience. | know | had a |lot there at the
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1 end.
2 M5. KLINKAM Well, I'msorry that | had techni cal
3 i ssues. | don't even know what happened.
4 M5. PETROPOULCS: No worries. That's it for ne.
5 MR. LEVI NSON: Your Honor, that concludes OSHA' s
6 guestions. Your Honor, we're not hearing you.
7 JUDCGE BELL: That's because | pressed the nute
8 button. Questions fromthe Solicitor?
9 M5. LEVIN. Jennifer Levin for the Solicitor's
10 Ofice. No questions fromne, Your Honor. Thank you
11 very nuch to the w tness.
12 JUDGE BELL: All right. Do we have ot her
13 guestions for M. Klinkanf?
14 M5. CARLON. There are no other questions from
15 online participants, Your Honor.
16 JUDGE BELL: Al right. M. Klinkam thank you
17 very much for your testinony. And thank you for your
18 grace under pressure and getting your headset working.
19 |"mnot sure | would have been able to do that, so
20 t hanks very nuch.
21 M5. KLI NKAM  Thank you.
22 JUDGE BELL: Okay. Bye-bye.
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1 M5. KLI NKAM  Bye.
2 M5. CARLON:. The next speaker is Dustin Hollis.
3 Pl ease state your nanme and affiliation for the record.
4 MR HOLLIS: M nane is Dustin Hollis, and | am
5 affiliated with the National Marine Manufacturers
6 Associ ati on.
7 JUDCGE BELL: Go ahead, sir.
8 MR HOLLIS: Ckay. Well, first off, we appreciate
9 this opportunity. As | said before, ny nane is Dustin
10 Hollis, and I'mworking -- responsible for the
11 manufacturing facility at Gady-Wite Boats, a snal
12 busi ness, based in Geenville, North Carolina. G ady-
13 White is an iconic American small business boat
14 bui |l der, and we provide over 450 excell ent
15 manuf acturing jobs to the surrounding G eenville area.
16 And we' ve been in business since 1959.
17 Recreational boat building, as a whole, is
18 uni quely an Anmerican industry, providing a $230 billion
19 | npact on our nation's econony, supporting nore than
20 812, 000 j obs and 36, 000 busi nesses across the nation.
21 In fact, 95 percent of boats sold in the United States
22 are built in the United States. There are over 3000
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1 recreational boat builders in the United States, npst
2 of which are small businesses. And recreational boat
3 building, is truly a uniquely Anerican and an industry
4 that is an exanple of nade in Anmerica.
5 Recreational marine manufacturers take the safety
6 and wel | -being of our workers very seriously. As
7 nmenti oned, nmany of the manufacturers are small, U S. -
8 based businesses building a variety of recreational
9 boats. This includes small al um num boats, pontoon
10 boats, ski boats, day cruisers, personal watercraft,
11 propul sion systens, all types of other boats, and of
12 course, off shore fishing boats that are part of an
13 I coni ¢ Anerican pastine.
14 So we support a safe work environnment, but have
15 serious concerns and oppose the inplenentation of a
16 broad, non-industry-specific rule that woul d set
17 uni versal heat trigger levels, acclimatization
18 processes, and recordkeepi ng requirenents across very
19 different industry sectors. The OSHA statistics for
20 heat-related injuries and fatalities for the
21 recreational boat manufacturing industry do not support
22 a rulemaking. 1'mgoing to say that again. The OSHA
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1 statistics for heat-related injuries and fatalities for
2 recreational boat manufacturing industry do not support
3 a rul emaki ng.
4 Recreational boat building is already highly
5 regulated in the United States. OSHA specifically
6 regul ates perm ssible exposure limts, persona
7 protective equi pnent, ventilation requirenents, EPA
8 title I'll boat NESHAP, EPA title V air permts, RCRA,
9 and ot her conprehensive conpliance tracking and
10 nonitoring requirenents. W are small businesses and
11 nost of us do not have only a -- sone of us only build
12 a handful of boats a year. And we don't have great big
13 teans of conpliance, regulatory, and | egal and
14 adm ni strative folks that can deal with the disruptive
15 and unnecessary regul atory burden that this proposed
16 heat standard would entail. It's the sane set of
17 requi rements when you work in a library or foundry, and
18 there's huge differences in the type of work that's
19 bei ng done.
20 So an exanpl e of another issue we have is, say we
21 have an enpl oyee nanmed Bob that is going on vacation in
22 July. Bob works in NC, at our facility, and he wants
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1 to go to Mam Beach to drink sone nojitos and go
2 boating. Bob's wife wants to go on an Al askan crui se.
3 Bob' s vacation deci sion has a profound inpact on our
4 business. |If he chooses to go Mam, there's no issue
5 for us. However, if Bob goes to Al aska, we need to
6 I mpl ement an acclimatizati on process when he returns.
7 What business is it of ours where Bob goes on vacation?
8 Howis it even -- how are we even supposed to track
9 that as a small business? And is it even |legal or
10 appropriate for us to track that and inquire that of
11 our enpl oyees?
12 And then al so, how are we supposed to track and
13 i npl enent daily wet bulb tenperature criteria, which in
14 North Carolina can change nultiple tines a day? W'd
15 be spending all of our time tracking and inpl enenting
16 heat action periods, basically all sumrer |long. And
17 " mnot sure we'd be even able to produce any boats.
18 This type of stuff sounds good on paper, but it has an
19 unrealistic inpact on our businesses. And like I
20 reiterated previously, the OSHA statistics for heat-
21 related injuries and fatalities for the recreational
22 boat manufacturing industry do not support a
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1 r ul emaki ng.
2 W do take the safety and well-being of our
3 enpl oyees seriously. As nost boat builders are small
4 busi nesses, our enployees are our famly, and we work
5 together in a safe, productive manner to produce
6 excel l ent, handnmade recreational boats. This is
7 essentially a craft industry. W rkers at boat plants
8 are provided wth sufficient hydration, breaks, and
9 wor k schedul es so that they can performtheir job in a
10 safe and confortabl e manner.
11 Furt hernore, nost boat plants already require
12 significant direct air changes throughout the day to
13 meet OSHA perm ssible exposure limts. These air
14 changes t hroughout the use of |arge outside air makeup
15 units provide a cooling effect wthin the manufacturing
16 pl ant. The proposed OSHA regul ati on does nothing to
17 | nprove the safety of workers, but rather creates an
18 adm ni strative burden on an industry sector that
19 manages heat in a safe manner and does not have a
20 record of heat-related injuries or fatalities.
21 So once again, just thank you for the opportunity
22 to testify today on behalf of the recreational boating
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1 i ndustry, Gady-Wite boats, and the National Marine
2 Manuf acturers Association. W |look forward to
3 continuing this dialogue with OSHA
4 JUDGE BELL: M. Hollis, thank you very mnuch.
5 Questions for the witness fromthe OSHA roonf?
6 MR, LEVINSON: Yes, Your Honor. Andrew Levinson
7 for OSHA. Qur first question cones from G ace here in
8 the room
9 M5. SHHN. Hi. This is Joo-Hyung Shin from OSHA.
10 In your submtted conments -- when you submtted
11 comments by your association --
12 THE REPORTER. And |I'msorry --
13 JUDGE BELL: I'msorry we're not able to hear the
14 guesti on.
15 MR. HOLLIS: Yeah. |'mstruggling.
16 M5. LEVIN. Try to project your voice nore.
17 The --- the mc is -- is connected to the canera.
18 M5. SHHN. Ch, all right. Sorry, ny apologies. |
19 Wll -- this is Joo-Hyung Shin from OSHA. In the
20 submtted comments by your association --
21 MR, HOLLIS: Yes.
22 M5. SHIN. Comments nentioned that, during warner
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1 nonths, outside air is applied to the nmanufacturing
2 facility, which provides a cooling effect which al so
3 coul d be subject to wide variations in tenperature and
4 hum dity. Can you el aborate how | arge this cooling
5 effect is? Like does it nean that it keeps the
6 tenperatures within the facility 90, or below 90, is it
7 bel ow 80? Can you provide nore specifics on that
8 cooling effect?
9 MR, HOLLIS: Yes. So you know, we're using
10 evaporative cooling units and it's a technol ogy that
11 the less humdity you have, the better it works.
12 Typically what you' Il see is a 10 to 12, 15 degree
13 cooling difference fromthe outside air tenp to the
14 inside air tenp.
15 M5. SHIN: Thank you. M |last question is the
16 general thenme in the cormments is about the variations
17 in tenperatures within your facilities that are subject
18 to outdoor conditions. So we were curious if you have
19 additional data that you could provide on how i ndoor
20 conditions of your facilities relate to outdoor
21 conditions. So for exanple, is there a quantitative
22 relationship like if the outdoor heat index is sone
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1 degrees, then indoor heat index is |ike higher or |ower
2 by x amount? | think you did speak to that |ike right
3 before, but if you have any |ike detailed data that
4 coul d speak to that rel ati onship between indoors and
5 outdoors, OSHA would find that very hel pful. Thank
6 you.
7 MR HOLLIS: W could -- we could provide data to
8 that effect. | think part of the problemw th that is,
9 I s you have thousands of boat manufacturers across this
10 country that our data is not going to be the sane as
11 sonebody else's data. And the big problemis -- is
12 al so comng from OSHA regul ations with the perm ssible
13 exposure limts. | nmean, we're turning the air over in
14 that part of the building multiple tines a m nute.
15 That -- that nmakes it pretty hard to cool it to an
16 extent. But yes, we could provide that data.
17 M5. SHIN: Thank you.
18 JUDGE BELL: O her OSHA questions?
19 MR. LEVINSON: Yes, Your Honor. Qur next question
20 conmes from Tiffany DeFoe, who is joining us online.
21 M5. DEFOE: H . For the record, this is Tiffany
22 DeFoe with the Directorate of Standards and Gui dance,
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1 OSHA. So in your witten comments, and then again in
2 your testinony, you enphasized that workers at your
3 plants -- or the association's plants, that is -- are
4 provided with sufficient hydration, breaks, and work
5 schedul es so that they can performtheir job in a safe
6 and confortable manner. And we appreciate that
7 comentary and | just wonder if it's possible to
8 provi de sone nore detailed information, either now or
9 to the record in post-hearing coments, that would help
10 us understand how rest breaks are currently provided to
11 workers in the industry. For exanple, |ike whether
12 they're built into the schedul es in advance, provided
13 at workers’ requests when they feel at risk of
14 over heating or any conbi nati on.
15 MR HOLLIS: Sure.
16 M5. DEFCE: Thank you.
17 MR HOLLIS: So let's start with the hydration
18 aspect. | nean, we have -- we go through pallets of
19 water a week at our facility. W have all kind of
20 Gat orade m xes, ice pops, anything we can do to keep
21 peopl e cool, fans, air-conditioned break roons. There
22 are set breaks that are scheduled in, but I don't know
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1 how many of you ever -- how famliar you all are with
2 boat buil ding, but you kind of do it one boat at a
3 time, at least within a team And so that teamis --
4 regul arly takes breaks in between boats, especially
5 when it's hot. |[|f anyone ever feels like they're
6 getting too hot, we -- we take breaks all the tine, if
7 t hat happens, | nean, there's no -- there would be no
8 | ssue there. It rarely happens, but nornmally, you
9 know, you finish your boat, you take a break before you
10 go to your next boat. And then, | nean, it's pretty --
11 pretty flexible work hours within that schedul e, as
12 you -- you're junping fromboat to boat. Does that
13 answer your question?
14 M5. DEFOCE: Yes. | have nmybe one foll ow up,
15 which is just whether there's any information about
16 ot her processes? W' ve heard from other commenters
17 that sonetines their industry involves processes that
18 can extend for hours at a tinme and don't | end
19 t hensel ves to taking -- taking breaks for rest or
20 hydration during that process. So if there are
21 processes |like that in your industry, any information
22 you can provi de about what they are, how |l ong they
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1 | ast, and how your industry woul d accommbdat e or does
2 accommodate a worker's need for a rest break during
3 that kind of process if it comes up?
4 MR. HOLLIS: There are processes that, as a whol e,
5 can take hours. |If you're laying up a side of a big
6 hull or sonething like that. But like | say, it's a
7 teameffort. It's not -- you're -- you're one person
8 and you're stuck in this spot for four hours and if you
9 take a break, you're fired. |It's -- the work can still
10 be done, cycling people in and out. It's not a -- it's
11 not one person specific to the work, if that makes
12 sense.
13 M5. DEFCE: It does. Thank you so much. And
14 that's all | have.
15 JUDCGE BELL: O her questions from OSHA?
16 MR. LEVINSON: No, Your Honor. That concl udes
17 OSHA' s questi ons.
18 JUDGE BELL: Thank you. How about fromthe
19 Solicitor?
20 M5. LEVIN. Jennifer Levin, for the Solicitor's
21 Ofice. No questions for this witness. Thank you.
22 JUDGE BELL: Are there other questions for this
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1 W t ness?
2 M5. CARLON. There are no other questions, Your
3 Honor .
4 JUDGE BELL: Al right. M. Hollis, thanks very
3) much.
6 MR. HOLLIS: Thank you all.
7 JUDCGE BELL: And thanks for making a great boat.
8 MR, HOLLIS: Yes, sir, we do.
9 JUDCGE BELL: Ckay, thank you.
10 MR. HOLLIS: Yes, sir. Bye-bye.
11 M5. CARLON: The next speaker is Lawence Ryan.
12 Pl ease state your nanme and affiliation for the record.
13 MR. RYAN: This is Lawence Ryan, and ny
14 affiliation is the Virginia Ship Repair Association.
15 JUDGE BELL: Go ahead, sir.
16 MR. RYAN: Al right. Thank you. The Virginia
17 Ship Repair Association is a regional industry
18 associ ati on representing conpani es engaged in or
19 supporting ship repair in Virginia and the Md-Atlantic
20 region. The mssion is to focus and coordi nate nenber
21 resources on the issues, challenges, and opportunities
22 facing our industry. W currently have over 330 nenber
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1 conpanies in the association; that's whomI|'m
2 representing. We work on everything from Navy warshi ps
3 to the tugs that nove them around the Elizabeth River
4 and the Chesapeake Bay, to the barges that go up and
5 down the Atlantic seaboard, and any infrastructure such
6 as piers, bridges, cranes, wharfs, and the |abor pools
7 that work within that industry. It is a conplicated,
8 mul ti - enpl oyer work environnent.
9 I thought this was going to be a tough week to
10 present to an OSHA public forum battling restrictive
11 gui delines that do not factor in regional differences.
12 This heat wave is actually going to support ny
13 di scussion points. It was hot in Virginia yesterday.
14 W neasured 110 rel ative heat index on the pier, which
15 was outside, of course. W put our nessage alerts out
16 to the workforce of the heat hazards, we assessed our
17 wor k areas continuously, we shut down work | ocations
18 that could not neet our mtigation plans, and we
19 shifted workforce to cooler tines of the day and ni ght
20 t hroughout this hot week. For us, just another 90 plus
21 degree tenperature day in Hanpton Roads. No one had a
22 heat -rel ated i nci dent at our nunerous work areas --
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1 knock on wood.
2 W already follow a General Duty C ause that
3 requires us to have safe and heal t hful work
4 environments. W are required to assess for all
5 hazards and execute mtigations to keep our workforce
6 as safe as possible. As an exanples, we have safety
7 pl ans for heat hazards, just |like we do for the cold
8 weat her plans in the winter and heavy storm weat her
9 pl ans nost of the year. W assess both inside and
10 out si de work areas during these periods of high heat,
11 and ensure mtigations are in place to allow work to
12 continue or plans to shut down work when we cannot.
13 We have nunerous nmitigations in place; water, ice,
14 el ectrolyte drinks, popsicles, environnentally
15 controll ed areas and cooling stations, work/rest
16 cycles. And for at-risk events, where work just has to
17 get done despite the hazards, we add safety briefs and
18 we come up with mtigations to allow that to happen.
19 We provide training to the workforce on heat
20 hazards and the signs and synptons of what a heat
21 i1l ness mght |look like. And we provide training
22 Individually to the supervisors to assess for signs of
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1 heat stress in their teanms and how to trigger an
2 i nci dent response.
3 And | astly, we provide continual supervision in
4 the form of managers, supervisors, and safety
5 I nspectors out in the work areas. None of these were
6 created because of a new guideline that needs to cone
7 out. It's because we've been repairing ships since
8 1775 in this region, and it's always been hot. And so
9 we have these factored into the way we do busi ness.
10 Qur concerns with the guidelines is that you do
11 not factor in the regional differences. Qur popul ace
12 is acclimatized to a higher tenperature, where 80
13 degrees is a | ow hazard day, a great day to now t he
14 | awn and to work outside. W are concerned that these
15 proposed guidelines will create regionally-based
16 busi ness di sadvant ages by increasing cost and tine to
17 performwork in our region. And that will affect our
18 ability to earn contracts and conti nue busi ness. Thank
19 you for the opportunity to speak to this public forum
20 | stand by for questions.
21 JUDGE BELL: Thank you, M. Ryan. Questions from
22 t he OSHA roonf
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




6/24/2025
Page 40

MR. LEVI NSON: Yes, Your Honor. Andrew Levi nson
for OSHA

MR. RYAN. Yes, sir.

MR. LEVINSON: A couple of questions related to
some of your statenents that you just made in the -- in
your remarks. You tal ked about mtigation nethods
bei ng i npl enented when heat hits certain triggers.

What triggers do you use in the Virginia Ship Repair
Associ ation or your personal business?

MR. RYAN: Sure, great question. So we currently
have -- and it's even in our -- in our -- in our heat
plan, we use OSHA's -- there's a table that they have
with yellow, orange, and red tenperatures ranging from
80 up to -- | usually stop |ooking after 115 for
rel ati ve heat index. But that is what nost entities
use to, basically, start |ooking for the hazards above
80 degrees. 80 degrees around here is half the year,
so until we get to 90 and 100 degrees, we're really not
executing the mtigation plans. So that is the table
that we go off of even though it's not a formalized
heat index neasurenent. But nost people run off of

that and say at -- at the orange and red | evels, these
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1 are the mtigations that you have to put in place from
2 your -- your heat plan.
3 MR. LEVINSON: Thank you. Also in your - your
4 openi ng remarks, you tal ked about work/rest cycles
5 bei ng i npl enented when you hit heat triggers. What
6 sort of work/rest cycles do you use in the Virginia
7 Ship Repair Association?
8 MR. RYAN. Sure. The -- let nme -- let ne define
9 one thing first. So in our industry, nost of our
10 wor kpl aces are nulti-enpl oyer workpl aces. M/ conpany
11 has 350 enpl oyees. But we run a shipyard, where it
12 m ght be 2000 to 3000 peopl e inside of our yard
13 wor ki ng, nostly subcontractors, Navy sailors. So
14 there's a -- there's a wide variety. And so our
15 requirement is -- we obviously have to protect
16 everybody, not just our own workplace. The work/rest
17 cycles are left to the supervisor of that team You
18 know, once we hit a certain trigger |evel above 90
19 degrees, above 100 degrees we schedul e 15-m nute breaks
20 every couple hours. That --
21 THE REPORTER: Excuse ne, sir. This is Christine,
22 the court reporter. You dropped out. You -- you --
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1 once you hit what?
2 MR RYAN. |I'msorry. So once we hit 90 degrees,
3 we start putting out to the supervisors that they have
4 the ability to start work/rest cycles based off of when
5 a worker needs a break, how |l ong that they've been
6 wor ki ng, and based off of their assessnent of -- of the
7 area that they're working in. Sone people are working
8 on the pier where there's a nice breeze com ng down the
9 pier. Sonme people are working down in the engine room
10 seven decks down in the ship, and are not -- are facing
11 a different tenperature for that day.
12 So the supervisors with neters, safety inspectors
13 with neters, are evaluating the spaces and deterni ni ng
14 how -- how frequently a work/rest cycle has to happen.
15 It can be -- we've had jobs where we've had to do
16 fifteen mnutes in, fifteen mnutes out. But it's
17 based off of -- of what that nmeasurenent is in that
18 space.
19 MR. LEVINSON: Thank you, sir. OSHA s next
20 question cones from Dani el | e WAt son.
21 M5. WATSON: Hi, this is Danielle Watson with
22 OSHA. The first question | have is, you had nentioned
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in your -- a lot of your nenbers have heat safety

pl ans, and in those, that's where the mtigations are.
| was wondering if you would feel confortable, in

foll owup conmment, to submt sone exanple -- a couple
exanpl e plans, so we could see nmaybe sone of the other
additional mtigation, other than what you nentioned in
your verbal testinony.

MR. RYAN: Yes, absolutely.

M5. WATSON:. Ckay, great. Thank you so nuch. |
just - | just had one nore question and it's regarding
the heat injury and illness prevention plan and dealing
wi th vapor inperneable clothing. And we - the panel
was just wondering what could OSHA do to nake the heat
injury illness prevention plan requirenents,
specifically in the evaluation of vapor inperneable -
| mpermeabl e clothing, nore in line wth what your
menbers existing efforts fall.

MR. RYAN. Yeah, that's a tough one right there.
So several of our trades, they are consistently, daily
in Tyvek suits -- not to use a manufacturer, but -- but
t hose types of things for anybody who's in painting,

anybody who's in coatings departnent, anybody who's
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1 wor ki ng around any HAZMAT, they're going to be in
2 those. And so that that increases the risk of that
3 enpl oyee. They're going to need additional training,
4 they're going to need their supervisors to have
5 additional training, their work/rest cycles are going
6 to have to increase so they can step away from what ever
7 area that they're at.
8 But for the nost part, the water, ice, cooling,
9 rest cycles still apply. It's just they're wearing a
10 piece of PPE that is nore restrictive and not going to
11 allow themto sweat and cool fromthat -- the
12 evaporative technique. | don't know if that answers
13 the question. | just -- it -- it -- that -- that
14 speci fic PPE type, wearing face nask, wearing
15 respirators as well, increases the attention to pulling
16 t hose people out of that work environnment, giving them
17 a chance to cool down and then allow ng themto go back
18 I n.
19 M5. WATSON: Thank you. No further questions.
20 MR RYAN: | -- actually can | add one thing to
21 that? | apologize. It has to be said that the worker
22 has to be enpowered to be able to say, | need a break.
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1 And at our conpanies -- not only at ny conpany, but all
2 t he conmpani es that belong, we really do try to pronote
3 t hat enmpowernent. Wen they say that they've had
4 enough or when they say that they need a break, | can't
5 t hi nk of any incidents where we said no or -- or -- or
6 restricted themfromdoing that. W have to give the
7 wor kers the chance and the enpowernent to say,
8 basically, stop and we give themthat opportunity.
9 JUDCGE BELL: Additional questions from OSHA?
10 MR. LEVINSON: Yeah. Your Honor, actually, |
11 wanted to ask a foll ow up question.
12 MR. RYAN: Yes, sir.
13 MR. LEVINSON: It relates to a comment that you
14 made earlier about, you know, sonetines sonmebody’s on
15 the pier and sonetinmes sonebody is seven decks below in
16 the engine room How do break schedul es work for that
17 person who is seven decks below in the engine room
18 when the outside tenperature m ght be 100 degrees?
19 And -- and what sort of -- you had nentioned earlier,
20 like fifteen m nutes every couple of hours. What does
21 a break schedul e | ook |ike for sonebody in the engine
22 roonf
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1 MR. RYAN. The first thing we're going to do when
2 working in -- in an engine roomis ventilation. W --
3 we -- a lot of the conplexity to our industry is that
4 we're shutting these ships off or shutting themdown to
5 work on them so they may not have standard running AC
6 units and ventilation units. So we have to provide
7 tenporary ventilation units, tenporary AC. And we're
8 specifically trying to target those areas where, one,
9 there isn't as nmuch ventilation |ike the engine room
10 The second part to that is we're going to
11 establish cooling stations, not only on the ship -- you
12 know, we're going to provide that tenporary AC into
13 certain areas, but we're going to |l et them know where
14 those areas are. And lastly, the ship -- to get out of
15 an engine room particularly on a large warship or a
16 | arge commercial ship, it is alittle bit of a hike,
17 but it's not -- it's not so -- it's not like a 20-story
18 bui | di ng where you're clinbing 20 flights of stairs.
19 W -- we cut tenporary access cuts in decks and put in
20 stagi ng, and we create pathways for themto get out of
21 the -- the nore conplicated confined spaces to areas
22 where that they can get rest and recuperation.
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1 MR. LEVINSON: Thank you. The next question from
2 OSHA, Your Honor, cones from Brenda Finter, who is
3 j oining us online.
4 JUDGE BELL: Go ahead, Ms. Finter.
5 M5. FINTER. Hello. | just have a couple of
6 guestions for you. First of all, what types of
7 controls should be required for your industry?
8 MR. RYAN. \What type of controls should be
9 required for ny industry? |I'ma big fan of the General
10 Duty C ause, which provides all controls. M only
11 metric is no injuries, no recordable injuries. So if
12 |"'mmneeting that requirenent, |I'mcreating a safe and
13 heal t hf ul work environnment, then |I've put the controls
14 in place in which to create that.
15 | don't know how to define what degree of
16 tenperature is a hazard and which degree is not. 1Is 79
17 degrees not a hazard, but 80 degrees is? | know from
18 this region here, that's when we go outside and gol f
19 and now | awns and exercise, at 80 degrees. So it
20 doesn't seem reasonable to place on businesses and
21 I ndustry -- now you got to put in these mtigations at
22 a tenperature where we're all acclimtized, the whole
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1 popul ace is acclimatized to that tenperature. But |
2 don't -- | don't have any data or resources that says
3 90 degrees is now a hazard, 100 degrees is now a
4 hazar d.
5 I"masking, is that there be some flexibility and
6 sonme regional difference consideration. W' ve been hot
7 here for a long tine. It's worse south of us, and
8 they've still been able to do business and still been
9 able to -- to build and repair ships through that. |
10 don't -- | don't know how to set what controls are in
11 pl ace, other than what we've presented here.
12 There is oversight from OSHA. There is oversi ght
13 fromthe Navy and from our regulatory bodies that are
14 contracting us to work on these ships, piers, and --
15 and infrastructure. There are requirenents for us to
16 have mtigations in place so that our workforce |ikes
17 to work for us and -- and feels safe working for us.
18 But I don't have a dataset on what controls should be
19 I n place.
20 M5. FINTER. Wbuld you be willing to go back to
21 your nmenbers and ask them what they are using right
22 now?
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1 MR RYAN: Yes, | think I'Il ask for several of
2 themto provide what their safety plans are. And
3 Wi thin those safety plans will be what they're using as
4 metrics or -- or controls within there. Does that neke
5 sense?
6 M5. FINTER  Yes, that nmakes sense. Thank you,
7 M. Ryan.
8 MR, RYAN:  Yes.
9 MR. FINTER. Ckay. M last question is, is there
10 a reason why portable shade structures could not be
11 provi ded for workers in your industry?
12 MR. RYAN. | guess the short answer to that is no,
13 there's no restriction -- there's no answer to you that
14 woul d restrict the use of portable shade structures,
15 except for a lot of our outside exterior work -- |
16 wasn't ready for that question, | apol ogize.
17 M5. FINTER: That's okay.
18 MR. RYAN. No. So again, | kind of have to define
19 the industry a bit. So a lot of our work is varied
20 inside facilities and warehouses, on the pier, on the
21 shi p outside, weather decks, flight decks, hangar
22 decks, and then a lot of the work is also inside the
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1 ship, which is nore |like working inside of an office
2 bui |l di ng, just nade of steel. W use tenporary and
3 portable structures to provide environnmental control.
4 So if you ever see a ship on the water or in a
5 pi er being worked on, you'll see it wapped in white
6 pl astic, wapped around staging or wapped around the
7 mast, or even the entire flight deck covered over. And
8 that is done to, one, mtigate environnental exposure
9 so that the dust and debris is not going into the water
10 or out into the air. But it also provides us the
11 opportunity to provide tenporary -- tenporary
12 ventilation and AC into those exterior spaces and
13 provide the shade that that will |ower the tenperature.
14 It does prevent wi nd novenent; it does prevent breeze,
15 but we provide that tenporary ventilation into those
16 spaces so that they can remai n cool.
17 We have no restrictions, and -- and we've used
18 tenporary, you know, structures to provide shade, both
19 outside in our lunch areas, outside on the pier for
20 peopl e standing duty or watch at the pier. So they're
21 in use. | have no restrictions to their use.
22 M5. FINTER. Ckay. Thank you, M. Ryan. That's
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all | had.

MR. LEVINSON. And Your Honor, the | ast questions
from CSHA cone from Grace, here in the room

M5. SHHN. Hi, this is Joo-Hyung Shin from OSHA

MR RYAN  Yes.

M5. SHIN: | have a question about weather and
nonitoring. Can you el aborate nore on how weat her
conditions are currently nonitored in the industry?
And al so, what general patterns exist in the
rel ati onshi p between outdoor and indoor tenperatures
for your industry?

MR. RYAN:. OCh, yes. So weather conditions are
nonitored daily by project managers at -- at any of the
conpani es that we work for, because the weat her
conditions are going to shift what work can be
acconplished. As exanples, a lot of our work m ght be
out on weat her decks or flight decks, outside sections
of a ship. And if it's raining or storm ng that day,
It's not a very good tinme to acconplish those repairs.
Cut into the steel, create holes, and nowit's | eaking
I nside the ship, as an exanple. So weather conditions

are nonitored every day.
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1 Additionally, wind -- we use a |lot of cranes for
2 novi ng equi prent and material on and off ships. So at
3 certain wind conditions, we can't operate the cranes.
4 W can't -- we have to take down staging or scaffolding
5 above a certain wind speed. So we're continuously,
6 daily nonitoring weather conditions.
7 That -- that in and of itself is triggering us to
8 | ook for tenperature spikes or tenperature changes that
9 are com ng down 10 days fromnow, so we can start
10 preparing the workforce for -- this week's going to be
11 really hot -- rem nder of these mtigations, rem nder
12 of these response plans, rem nder of these things as we
13 do that. There was a second part to your question. |
14 think 1'"ve lost it in ny head.
15 M5. SHHN. Yes. This is Joo-Hyung Shin from OSHA
16 agai n.
17 MR RYAN  Yes.
18 M5. SHIN. Just in your experience and your
19 observation, what -- how does the relationship between
20 outdoor and indoor tenperatures |ook |ike for industry?
21 MR. RYAN: Yeah, it's a good question because in
22 our industry, outdoor tenperature and indoor
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1 tenperature can vary dramatically. The ships that
2 we're working on, the facilities, the warehouses, and
3 the fabrication facilities we're working in can all be
4 varied points. The pier, while it nay be hot outside,
5 often has a really nice breeze coming in fromthe
6 water. And so that -- that cooling effect, that
7 evaporative effect, can nake a pier very confortable.
8 But inside the ship, you're tal king about watertight,
9 airtight, steel structures. |If there's no novenent of
10 air, they can becone ovens. So the tenperatures
11 I nsi de, the deeper down you go inside the tanks, inside
12 t he engine roons can -- can exceed dramatically the
13 outside air tenperature.
14 W don't use just the -- so the air tenperature or
15 t he weat her conditions -- you know, if we're | ooking at
16 t he Weat her Channel, we're tracking, you know, this is
17 what the heat index is predicted to be for the next 10
18 days. W're putting into the hands of our safety
19 | nspectors, our managers, and any supervisor that --
20 that that is in an at-risk zone -- we're putting in
21 their hands neters, so that they're able to check their
22 spaces wherever they're at wwthin the ship, because
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1 it's not necessarily going to match what we're seeing
2 out si de.
3 It may be cool outside; there may be hotter
4 tenperatures inside the ship. W're doing hot work,
5 we're plasma cutting, we're carbon arcing, we're
6 wel di ng and so those spaces may be increasing in
7 tenperature sinply because of the work that's being
8 acconplished. And -- and they have to be eval uated
9 differently and separately. That's why they get those
10 neters, so that we can nmake a space deci sion on whet her
11 or not to shut down work just in that space.
12 M5. SHIN. Thank you.
13 MR. RYAN. Thank you.
14 JUDGE BELL: O her questions from OSHA?
15 MR. LEVINSON: No, Your Honor. That concl udes
16 OSHA' s guesti ons.
17 JUDGE BELL: Thank you. Fromthe Solicitor's
18 Ofice?
19 M5. LEVIN. Jennifer Levin fromthe Solicitor's
20 Ofice. No questions for ne, thank you very nuch.
21 Appreciate the witness's tine and testi nony.
22 JUDGE BELL: Are there other questions for this
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1 W t ness?
2 M5. CARLON: Yes, Your Honor, we have one from M.
3 Barab. Please state your nane for the record.
4 MR. BARAB:. Yeah, hi. M nane is Jordan Barab.
5 M. Ryan, | actually enjoyed your -- your testinony and
6 all you're doing to protect workers fromheat. And in
7 fact, I've -- | found that froma nunber of the
8 busi ness associations that are testifying, they're
9 already doing a lot. But the question that it raises
10 for me is, especially for the |ow heat trigger, the
11 initial heat trigger -- what the problemis? It seens
12 to me, listening to your testinony, you're pretty nuch
13 doing everything that is -- would be required by the --
14 by the standard. So what is it specifically -- and
15 again, right now|l'mtal king about the -- the initia
16 heat trigger.
17 MR. RYAN:  Sure.
18 MR. BARAB: What is it, exactly, where that woul d
19 provi de sone kind of burden on your -- on your
20 operation that you wouldn't be able to fulfill?
21 MR. RYAN: Yeah. | had that thought as |I was
22 preparing that. | said, man, |'mstarting to sound
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1 like |I'"mmaking the other argunment. W' re already
2 doing a lot of the features. And I think that's kind
3 of what we wanted to present is not so nmuch a
4 conpl aint, but -- but we're doing so nmany things.
5 Lines in the sand, fixed nmetrics, fixed nunbers
6 make it very conplicated to -- for us to use our
7 trai ning, our experience, particularly in ny specific
8 I ndustry, which |I'm know edgeabl e at, in another
9 I ndustry which has different features -- to be able to
10 continue to do their work around that line in the sand.
11 | think what we're concerned about is -- 80 degrees,
12 when nost people are outside in this area, | now have
13 to put in paraneters that | normally wouldn't be
14 putting in at 80 degrees, that | mght be putting in at
15 90 degrees instead. But now |'ve got a 10 degree
16 wi ndow, probably another three to four nonths of tine
17 within this region where |I've got to shift down sone of
18 nmy current mtigations.
19 MR. BARAB: Wiat -- what specifically? | nean,
20 basically, the initial heat trigger, basically, says
21 provi de water, rest, and shade as -- rest and shade as
22 needed. | nean, again, everything -- it seens |ike
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1 you' re al ready doi ng everything anyway because the --
2 MR. RYAN. The -- the acclinatization one scares
3 us. | can use that word, | think. | mean, you know,
4 having to ratchet a person back into the workspace even
5 t hough they've been in this area for howlong, is a
6 cost. You know, |'ve got to pay for that person to be
7 in a non-work position after they've been out of work,
8 or if they're just starting work. W do al ready have a
9 | ot of the features where they're going through
10 training when they first start wwth us, so they're sort
11 of acclimating into our -- our -- work -- workspace.
12 But -- but for our own workers, they go away on a
13 vacation and then they cone back and |I've got to |ose a
14 week of productivity out of themis -- is -- is a
15 worry.
16 | think it also -- it puts a rigid standard that
17 says a person was injured, got a recordable injury, and
18 it was 82 degrees out there. So clearly, you didn't
19 provi de the necessary mtigations to protect that
20 worker. | don't face that right now because | don't
21 have an 80-degree netric that | have to neet. So |
22 think we're nervous about just these rigid PELs that --
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1 that, that maybe take away our ability to use our
2 j udgnment based on our experience and our industry.
3 MR. BARAB: kay. Thank you.
4 MR RYAN:  Yep.
5 JUDGE BELL: Any other questions for M. Ryan?
6 M5. CARLON. There are not, Your Honor.
7 JUDCGE BELL: M. Ryan, thank you very nuch for
8 your testinony.
9 MR. RYAN. Thank you.
10 JUDGE BELL: W appreciate it very much.
11 M5. CARLON: The next speaker is Jim Nelson.
12 Pl ease state your nanme and affiliation for the record.
13 MR. NELSON: Jim Nel son with LBT.
14 JUDGE BELL: M. Nelson, go ahead pl ease.
15 MR. NELSON. Thank you for allowing ne to testify
16 today. LBT is a tank trailer manufacturer |located in
17 Omaha, Nebraska, enploying just over a hundred people.
18 LBT understands the need to protect workers from
19 exposure to heat. W have had an effective heat
20 program for several years. W provided both witten
21 and oral feedback during the SBREFA panels as well as
22 witten comments during the coment period. W
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1 continue to have sone serious concerns regarding the
2 current proposed rule, especially howit wll inpact
3 smal | er busi nesses.
4 Three of the itens I'mgoing to highlight are,
5 one, indoor heat neasurements. W have concerns
6 regarding the nonitoring requirenents for indoors. W
7 have nultiple cells where the tasks will vary daily,
8 I ncluding what, if any, tinme spent wwthin a trailer,
9 may or nmay not be wel di ng, how nuch welding is being
10 done on the exterior and where on the trailer, as wel
11 as many ot her factors. As proposed, trying to neasure
12 as close as possible to the worker is inpractical wth
13 all this variability. Personal nonitors would be cost
14 prohi bitive, as would be man -- as trying to manage
15 al so the web-based system wth all the enpl oyees doing
16 all these -- all the different tasks and everyt hing.
17 W typically see the heat index in the plant above
18 80 degrees for about three to five nonths during the
19 year, for at least two hours of a given work shift.
20 However, we may occasionally experience, you know,
21 periods over 80 all day long, as well as sone days that
22 may end up above 100 or even 104 by 3:00 p.m, which is
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1 normal end of shift. So we do run sone overtine after
2 3:00, but that is voluntary and variable. Typically in
3 t he summer we're between about 85 and 97 heat index
4 within the plant. W currently have three nonitors
5 that we use to nonitor tenperature and humdity. They
6 send their nessage -- their data wirelessly to our
7 first aid room where we can conpare to -- the results
8 to a chart to get the heat index. And then we base our
9 actions on those results and a table that we have built
10 W th our controls.
11 Breaks are anot her concern. W understand the
12 need for additional breaks in the heat. W already
13 currently allow enpl oyees, as-needed, to take short
14 breaks to get water, refill water, et cetera or as-
15 needed to stand in front of a fan or a Portacool for a
16 couple of mnutes, especially if their areas do not
17 allow for readily -- nore direct fan use. Around
18 wel di ng, obviously that is a concern. Having too much
19 air nmovenent creates issues.
20 Qur concerns are on the mandatory 15-m nute break
21 every two hours. It can cause additional disruptions,
22 beyond what we already have scheduled, if we have to
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1 add them Due to -- well, we try to maintain as -- you
2 know, welds as |ong as possible. The nore we interrupt
3 wel ds, the nore likelihood you have of issues. And
4 t hese are DOT coded vessels, so we want to mnimze
5 starting and stopping. Also, can play havoc around --
6 say if we are running overtine -- trying to nanage a
7 break within that, et cetera.
8 The other concern is the potential for abuse of
9 the as-needed. W concern -- the rule as witten is
10 enpl oyees can -- could abuse the as-needed as it
11 rel ates to breaks approaching, potentially up to
12 fifteen m nutes, above that 80-degree threshold. For
13 exanpl e, plant may reach 80 for nost, if not all, days
14 for the past nonth, with a break maybe every two hours.
15 As witten, enployee could decide to take a 10 to 15-
16 m nute break or nore, depending on travel and PPE,
17 donning and doffing in the mddle of that period,
18 cl ai m ng vague heat illness synptons every single day,
19 whet her needed or not. There's nothing an enpl oyer can
20 do about it.
21 We understand there are workpl aces, as noted by
22 previ ous testinony of other stakehol ders, where
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1 enpl oyees' access to break, water, et cetera are
2 extrenely limted to nonexistent. But the proposed
3 rule -- proposed neans of addressing this issue in
4 those locations will potentially create problens for
5 others. W ask OSHA to consider nodifying the | anguage
6 to prevent bl atant abuse of |onger as-needed breaks,
7 while still protecting access to workers who need them
8 Tenperature thresholds. W utilize our own
9 t hreshol ds based on experience that we have regarding
10 our own internal heat triggers, and including
11 restricting forbidding afternoon overtine, prioritizing
12 norning overtime, limting interior welding, additional
13 m ni breaks, handi ng out popsicles, a variety of
14 different nmeasures we have in place. Qur current
15 t hreshol ds have been effective for several years. And
16 as noted in nmultiple testinonies, one-size-fits-all
17 approach to tenperatures is very challenging to
18 enpl oyers.
19 W -- we would ask OSHA to consider increasing the
20 thresholds. W believe the proposed rule, as witten,
21 wi |l have significant adverse inpact on enployers. In
22 closing, we'd |like OSHA to consider a nore perfornmance-
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1 based approach to address these concerns and needs

2 rai sed by all those who presented and comment. Thank

3 you for allowing ne to testify today. |1'Il gladly

4 answer any questions.

5 JUDCGE BELL: Thank you, M. Nelson. Questions

6 fromthe OSHA roonf

7 MR, LEVINSON. Yes, Your Honor. Andrew Levinson

8 for OSHA. Qur first question cones online from Brenda

9 Finter.

10 M5. FINTER. Hello, M. Nelson. M first question
11 I's, can you share with us how you det erm ne when

12 protective neasures are started? You' ve tal ked about
13 triggers, but how do you determ ne when protective

14 measures are needed?

15 MR. NELSON. Typically, for us using our -- using
16 the heat indexes within the -- the facility because we
17 measure those |ive, once they reach for us -- assum ng
18 acclimatization, not a sudden heat wave, which we wll,
19 you know, take it as it goes -- starting at 91, we just
20 do additional nmonitoring of enployees. They're already
21 able to go get breaks, go stand in front of the fans.
22 So sone of those issues are already there. W hit 95,
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1 we do nore hydration breaks. W actually go out into
2 the plant, and -- especially our big w ndow happens
3 bet ween 1: 00 and 3: 00, because they get done with |unch
4 at 1:00, end of shift is 3:00. So about 2:00, once we
5 hit 95, we will go hand out popsicles to the enpl oyees,
6 encourage themto drink water. W actually get a
7 chance to interact with, essentially, all the
8 enpl oyees, address how they're doing and seei ng how - -
9 what they're doing at that point.
10 And then, if it gets higher than that, we --
11 again, we limt or w'll have zero overtine. W nmay --
12 we have not yet had to close work early, but that is
13 al ways on the table. But we had -- we -- at 101, 104,
14 we' |l have additional five-mnute mandatory rest breaks
15 every hour. And if it gets over 105, which | have not
16 seen yet, we would go to ten-m nute hydration rest
17 breaks every hour. As part of that, again, we have
18 fans throughout the plant, cooling fans. Qur major
19 i nterior welding operation, they're supplied air weld
20 hel mrets with vortex cooling. So they -- we're
21 providing cooling to themas well in that area.
22 M5. FINTER |Is there a point where you do
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1 addi ti onal nonitoring, say above a certain trigger?
2 MR. NELSON: Well, above -- above 91, we start to
3 do additional nonitoring of enployees by the
4 supervisors. So we start at 91 degrees, starting to do
5 them And if we have anybody we know is especially
6 sensitive we'll -- we'll keep up on them nore. Mbst
7 enpl oyers are working in teans, so they do already have
8 a partner wwith them They're not doing | one worker, so
9 they can nonitor each other as well.
10 M5. FINTER. Ckay. And what does that nean to
11 do -- for -- what does additional nonitoring nean for
12 you?
13 MR. NELSON: It neans for us, checking in on the
14 enpl oyees, going through the worksites, seeing how
15 they' re doing, making sure that they're not, you know,
16 di spl ayi ng adverse synptons. |t gives the enpl oyee the
17 opportunity too, to talk to the supervisor if there's
18 an issue.
19 M5. FINTER. Ckay. And you actually answered ny
20 | ast question in this question. So that's all | have.
21 Thank you.
22 MR. NELSON:. Yeah.
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1 MR. LEVINSON: Thank you, Your Honor. The next
2 set of questions cone from T Tiffany DeFoe, who is al so
3 j oining us online.
4 M5. DEFOE: For the record, Tiffany DeFoe,
5 Directorate of Standards and Gui dance, OSHA. M.
6 Nel son, in the comments that you provided on the
7 proposed rule and then again in your testinony today,
8 you expressed your concerns that the proposed
9 requi rements for as-needed rest breaks could be used
10 | nappropriately by enpl oyees. Now -- and then al so
11 today, during your testinony, you specifically
12 menti oned that you believe OSHA shoul d adj ust the
13 | anguage of that requirenment. And |I'mwondering if,
14 ei ther now or in post-hearing conmments, you coul d
15 provi de any specific suggestions for how you believe
16 OSHA could do -- could change that?
17 MR. NELSON: Jim Nelson, LBT. | will look at it
18 for post-hearing comments. | struggled with how to do
19 that nyself. | was hoping there's sone people snmarter
20 than nme that could do that. But | will see what | can
21 come up with in post-hearing comments for the potenti al
22 abuse.
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1 M5. DEFCE: Yeah. | think it would be wonderful
2 to have the input of sonmeone who is experienced in the
3 field, so thank you. And then | wanted to nention
4 that, earlier in the hearing process, another comrenter
5 raised a simlar concern. And their suggestion was
6 t hat OSHA shoul d provi de non-mandat ory gui dance, which,
7 as you're aware, we generally do provide non-nmandatory
8 gui dance to acconpany rul es when we pronul gate them
9 And that they -- in that guidance, we could give sone
10 di scussi on around break use that could hel p provide,
11 what they ternmed, guardrails for the use of as-needed
12 breaks. And |I'm wondering if -- again, happy to
13 recei ve comments post-hearing if you' d rather -- but
14 just if your organization or if your if your conpany
15 agrees that that could be a hel pful aid and any
16 specific information that you m ght suggest it would
17 contai n?
18 MR NELSON: | -- | think that could be a way of
19 doing it. And | can -- again, |I'lIl try to address that
20 I n the post-hearing comments.
21 M5. DEFOE: Much appreci ated, thank you. That's
22 all | have.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 6

6/24/2025
Page 68

1 JUDGE BELL: Thank you.

2 MR. LEVINSON: Your Honor. The next questions

3 from OSHA cone fromin the room G ace.

4 M5. SHHN. Hi. This is Joo-Hyung Shin from OSHA
5 | have two questions. M first question is about

6 nonitoring. In witten coments, you say that the cost
7 of nmonitoring is underestimated in OSHA's prelimnary

8 econom ¢ analysis. Sone of the factors that you said

9 you believe were omitted were restrictions on Bl uetooth
10 line of site, interference with nonitors from equi pnent
11 like nmetal trailers, and the need for nultiple nonitors
12 within the facility. Could you pl ease el aborate for us
13 on why you woul d need to purchase additional nonitors
14 or replace the current systemthat you have in place

15 because of the rule?

16 MR. NELSON. Well --

17 M5. SHIN. Yeah. Sorry. [I'll stop there. Sorry,
18 pl ease.

19 MR. NELSON: As you state -- you know, as rule
20 says, as close as possible and right in the work areas.
21 That's where it would get chall engi ng, because if we
22 had to be right in the work area -- and given the
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1 variability to -- dependi ng on how OSHA woul d i nterpret
2 it on an inspection, would alnost |lead to the need to
3 have nonitors on all the enpl oyees. Because just
4 either side of the tank, there'll be a variation
5 di fference because of where ventilation is bl ow ng, et
6 cetera. Are you on top of a tank, which could be, you
7 know, 10 foot up in the air or are you on the ground?
8 There's a thermal -- you know, you have, you know,
9 a couple degrees differential which may or may trigger
10 sonebody into the 80 degree and they're underneath it,
11 or any of those thresholds. Just in and around the
12 tank, you could have a coupl e degree variations -- one
13 or two degrees. And that's put sonebody in or suddenly
14 they' re back out for trying to manage that. Wich is
15 why we went to an area wide with three nonitors
16 representative of areas, to try to nmanage that, instead
17 of having to have sonme sort of nonitor on each of the
18 I ndividuals. And then if they're going into tanks or
19 they're doing this or whatever they're doing -- and
20 having to nonitor each one individually, which is going
21 to becone chall engi ng.
22 M5. SHIN. Hi, this is Joo-Hyung Shin from OSHA,

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 6 6/24/2025
Page 70
1 again. So just a followup. So do you believe that
2 there woul d be areas that you are not currently
3 nonitoring that you believe will require additiona
4 nonitors if -- you know, as proposed?
5 MR. NELSON:. Again, as proposed, where it says
6 nmonitoring as close as possible to the work area,
7 that's where we run into defining how -- what are you
8 saying is as close as. Because ny definition could be
9 different. And so we -- that's why we're using the
10 three areas to try to give the best representation
11 across the plant.
12 And if we have to do additional nonitoring,
13 what -- we would have to invest, because right now, we
14 just are using them based off of a weather station set
15 up. But if we had to go to integrating it, we | ooked
16 at sone of the costs of a nore fornalized systemthat
17 reports it all to a web based, et cetera, which
18 personally we are -- try tolimt what all goes in. W
19 were cyber hacked about three years ago, so any
20 outside -- outside systens we really don't want to use.
21 W're trying to limt that ability to have stuff that
22 goes out to sonme of the web things or other ways in and
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1 out. So that's where we're concerned about costs.
2 Agai n, any individual nonitors on enpl oyees or having
3 to have significantly others with multiple either base
4 stations or however we have to try to set that up.
5 M5. SHIN.  Thank you. Just |ike two snall
6 guesti ons about your current nonitoring systemthat I,
7 think in your cooments, they involve a -- a renote
8 sensor --
9 IMR. NELSON: Yes.
10 M5. SHIN:. Renote capabilities -- weather stations
11 wth renote sensing capabilities. Could you provide,
12 now or in post-hearing comments, about specific
13 estimates of |abor burden that is required to do your
14 current nmonitoring? Like who is or what job title is
15 doing the nonitoring, how long -- Iike, how many
16 m nutes does it take to do each neasurenent, et cetera?
17 MR. NELSON: Right now, it does not take very
18 long. | -- because the first aid roomis right outside
19 ny office, | do the nonitoring when I'mhere. | can
20 just step outside, take a look -- or step into the
21 first aid room read themright off the display because
22 iIt's essentially Iike a weather station. And just --
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1 the chart sits right belowit, and | can just go right
2 between the two and see it. If I want to do a
3 cal cul ati on using one of the online options, it just
4 takes me an extra mnute. So for me to go out there
5 and | ook, it takes ne 30 seconds to a mnute currently,
6 if that's all | have to do is |ook at those three.
7 M5. SHIN. Ckay. One nore question about your
8 current nonitoring system Does your system happen to
9 li ke, log or store neasurenent data over tine?
10 MR. NELSON: If -- that requires ne to actually
11 manual ly do so. And |I've done it a couple of tines,
12 just froma few high heat days in the past to try to
13 get a curve of -- to see if there's a relationship
14 bet ween outside and inside. And it's -- we have kind
15 of a rough correlation on the tenperature. Humdity
16 will eventually even out, but we do have a lag in
17 tenperature. But it varies.
18 In the beginning of the day, we can actually be
19 hotter than outside fromtrapped heat until, with the
20 doors open, it vents. And then we end up, you know,
21 getting cool er than outdoor. And then we'll, you know,
22 ranp back up. But we usually stay sonewhere behind by
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1 the end of the day. It just -- it does vary based on
2 how much sun, et cetera that, you know, w nd,
3 everything el se.
4 M5. SHIN. Thank you. M |ast question is about
5 as-needed breaks. So in -- in our prelimnary
6 anal ysis, we assune that in total as-needed breaks may
7 I ncrease break tinme by 10 m nutes per day on average.
8 In your experience, what is your estimate of how nuch
9 of your enpl oyees' workdays are spent in as-needed
10 br eaks?
11 MR. NELSON: That is a very tough one because we
12 allow -- we've been pretty flexible, currently, to
13 allow water, so to go grab water or other things.
14 So -- and even restroom breaks as-needed. So that's
15 really a tough one for ne to say, whether it's been 10
16 m nutes, 15 m nutes, whatever that is. | don't,
17 nyself -- don't get into managing all of that. So |
18 would -- it is possible it's ten mnutes. It may be
19 nore than that. | just don't have a good nunber.
20 M5. SHIN: Thank you.
21 MR. LEVINSON: And Your Honor, that concludes the
22 questions from OSHA.
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1 JUDGE BELL: Thank you. Solicitors?
2 M5. LEVIN: Jennifer Levin fromthe Solicitor's
3 Ofice. Sir, | believe you nmentioned that your -- sone
4 of your enpl oyees use cooling PPE in their welding
5 hel nets. Could you el aborate on that? And al so
6 explain what steps you take to ensure that the cooling
7 properties -- to maintain the cooling properties of
8 t hat PPE?
9 MR. NELSON: The -- what we're using is 3Ms
10 vortex cooling system So that allows themto
11 essentially drop the -- the air comng into their
12 supplied air weld helnmet by -- | believe it's up to 40
13 to 50 degrees. And it's -- and it is adjustable. And
14 trust me, if they notice that it's not working, they're
15 the first ones to say -- hey, this needs to be repaired
16 or replaced. So they'll cone out and we've got readily
17 avail able -- so they -- they know when it's not
18 working. And that -- they utilize that al nost al
19 year -- all year round, having that ability. O if
20 we're in a sandbl ast hood situation, we have the sane
21 setup for that as well, where they can have that cold
22 air blowng over the -- the helnet. And if there's any
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1 i ssues, the enployees are very quick to |l et us know
2 about it.
3 M5. LEVIN. Thank you. No further questions.
4 JUDCGE BELL: Any other questions for M. Nel son?
5 M5. CARLON. There are not, Your Honor.
6 JUDGE BELL: M. Nelson, thanks very nuch for your
7 testinony today. |It's been very hel pful.
8 MR. NELSON: Thank you, Your Honor.
9 M5. CARLON: The next speaker is Jon Meijer.
10 Pl ease state your name and affiliation for the record.
11 MR. MEIJER  Yes, thank you. M nane is John
12 Meijer. |1'mhere on behalf -- and Mary Scalco will not
13 be on this call. |I'mhere on behalf of the Drycl eaning
14 & Laundry Institute. W are a national, international
15 organi zation for dry cleaners. And | want to thank
16 OSHA and Your Honor for allowng ne to speak today. |
17 think 1'mtaking nore notes than you all are for the
18 previ ous coments, but | do appreciate the comments
19 fromthe National Mrine Manufacturers Association. |
20 al nost say ditto.
21 One thing about the dry cleaning industry -- today
22 Is a great exanple. 1In the great state of Maryl and and
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1 in this area in general, it's going to be 100 degrees
2 today. And it is hot. So what is a dry cl eaner doing
3 today? Well, they're pretty much done. For their
4 production capacity is -- they're done. They're -- you
5 know, they're -- well nobody wants to work in that kind
6 of heat, in general. So the -- the -- the average dry
7 cl eaner has seven enpl oyees. There's probably three
8 peopl e in production, one who actually does the
9 cl eani ng and nmaybe one or two, that are actually doing
10 the finishing of the garnents. Since COVID, we |ost
11 one third of our industry. W are one of the nost
12 regul ated industries in the United States, always have
13 been, whether it be EPA or an OSHA regul ati on.
14 W are not against this regulation at all. Qur
15 issue is really this one-size-fits-all. It is a real
16 problem for small businesses and people |ike nme who
17 have to try to figure all this out for everybody. It's
18 al so nmuch easier if the feds -- on a national |evel, we
19 have one regul ation versus dealing wth 50 different
20 regul ations. And as we know now, many states are
21 | ooking at their own regulation and then we may have a
22 nati onal regul ation.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 77
1 So we're not against the regul ation; we want our
2 enpl oyees to be protected in every way possible. Most
3 dry cleaners in this country, they don't worry when you
4 take a break. They're not worried when you need a
5 break, you need water -- that's it, go get it. It's --
6 it's not a real issue on that side of it. The dry
7 cleaning industry and dry cleaning itself, since 2020 |
8 guess, has dropped -- well with the | oss of dry
9 cl eaners. But people are dry cleaning |less and | ess
10 all the time. So by default, there's |l ess production
11 going on in a dry cleaning facility. Casual wear,
12 peopl e working fromhome is a big influence.
13 In the sumertine is when it's the slowest part of
14 our industry. People dry clean significantly |ess,
15 whi ch nmeans there's | ess production and | ess -- fewer
16 people -- or fewer clothes to be processed in the
17 production area. So it goes down significantly. The
18 acclimatization part of the regulationis -- is one
19 area where | do see a -- kind of a big issue. Dry
20 cleaners -- not all, but many -- close up shop -- and
21 typically around 4th of July, by the way -- for about a
22 week. That neans everybody is gone for the week, not
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1 just one enpl oyee or two enployees. And it nakes --

2 because the dry cleaners are so snall, they al nost have

3 to do it that way. So they just said, you know what ?

4 Here's the vacation, you're taking off a week at this

5 time. W close up shop and then we cone back and

6 regroup and open up. So it nmakes a little bit tough.

7 But our nost significant issue is -- is the one-

8 size-fits-all. W would |like sonething that really

9 fits, you know, a small business |like a dry cl eaner or
10 as M. Hollis was stating, you know, for -- for his

11 manuf acturer of the boat. |It's very significant to us.
12 It's very difficult to conply with nmany of the OSHA

13 regul ati ons out there, because they are so anbi guous.
14 It's very difficult. And every region has a different
15 I nterpretation of how sonething should work. That is
16 probabl y our biggest concern.

17 We do have engi neering controls that we use;

18 evaporative coolers, fans, and what have you in the dry
19 cleaning facility. And that is very dependent upon

20 where the dry cleaner is |ocated. So many dry cl eaners
21 in the United States are not in their own self standing
22 bui | di ng, where they own the building and the property.
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1 They're in a shopping center or a strip mall. So
2 they're regulated. They're -- they're cooling and
3 ventilation is conpletely dictated by the shopping
4 center. And you may not be able to stick an
5 evaporative cooler up -- up on a roof or whatever the
6 case may be. That makes it very difficult.
7 But we do have engi neering controls that we do use
8 that are in there, |like evaporative coolers and fans
9 and -- and water breaks and what have you. W
10 consistently poll our nenbers through various Zoom
11 calls and presentations like this. You know, how --
12 how are you handl i ng when enpl oyees get hot and water
13 and so forth? Well, you need a break, take a break.
14 There's -- the dry cleaning industry and the
15 nunber of clothes processed has really gone down very
16 | ow. Mbst production in this industry will stop by 11,
17 12 o'clock at the latest, if there's production at all.
18 And in the sumertine, it goes way, way down because
19 people aren't wearing -- well, they're not wearing
20 suits anyway and -- and dress pants. They're casual --
21 you know, everybody's casual now. And a |lot of that
22 stuff doesn't need processing anynore. And it's even
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1 slower in the sumertinme when the heat really gets up
2 t here.
3 Today's a great exanple. | will tell you that the
4 dry cleaning industry in this state, they're done.
5 They're not -- they're not doing production at this
6 point. It's -- it's -- it's hot for everybody. And it
7 makes that a little bit difficult.
8 So ny biggest, | guess, concernis -- is not
9 against the regulation at all. |It's just can we tailor
10 a regulation that really fits a small business, that
11 has seven or | ess enployees, that are -- already are
12 dealing with, you know, the hazard conmuni cation
13 standard, the | ockout/tagout standard, bl oodborne
14 pat hogen rule, the RCRA rules, the clean -- all the EPA
15 regul ations. And they can't handle nuch nore. It just
16 keeps goi ng on and on and on.
17 And we're not one of those industries where
18 we're -- it's an industry strict and -- oh, well you
19 can't have water or you can't use the bathroom Want
20 to use the bathroom use the bathroom You -- you want
21 water; go get it, you know, it's always available. And
22 nost cl eaners anyway have the required breaks as
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1 required by law, the 15-m nute breaks and the half
2 hour, 45-m nute |lunches that they provide.
3 So our -- really our issue is | w sh you would
4 take a look at the dry cleaning industry a little bit
5 nore and have sonething a little bit nore tail ored that
6 we could -- that we could work with. And that's
7 sonething that the dry cleaners could actually achieve,
8 internms of -- without creating this excess burden and
9 expense on -- on the -- on the dry cleaners as a whol e.
10 So again, | want to thank OSHA and Your Honor. Thank
11 you very nmuch for allowing ne to speak today.
12 JUDGE BELL: Thank you, M. Meijer. Questions
13 fromthe OSHA roonf
14 MR. LEVINSON: Your Honor. Thank you very nuch,
15 M. Meijer, for your testinony. So | hear you on the
16 one-si ze-fits-all. One of the things that people have
17 tal ked about as a solution is a performnce-oriented
18 approach toward the rule. One of the tensions that we
19 often have as an agency is, if you go performance-
20 oriented, sonetinmes small businesses will say, | don't
21 know what you want of ne. How do | know when |I've done
22 enough? So how do we add that flexibility that wll
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al l ow your nenbers to protect fol ks, while providing
enough benchmarks so that they know when they' ve net
their obligations?

MR. MEIJER. Well, part of that -- | apol ogize,
I"mtrying to show nyself, but -- oh what the heck.
They don't want to | ook at ne anyway. Wat we've done
In the past is for -- what's a good exanple? | hate to
say it really hasn't cone up as nmuch on the OSHA si de,
but EPA side -- is education.

So we -- if -- if there's a benchmark in there, as
an association, it is our job to educate the industry.
Now, whether you're a nmenber or not, of our
associ ation, everybody's a nenber when it cones to
advocacy. Just sone peopl e decide to pay for
menber shi p and sone people don't. So we provide the
education in terns of -- okay, this is what you need to
do.

And in a ot of cases, the Small Business
Adm ni stration, through the various state agencies or
regi onal agencies, will put out guidance that says,
okay, you need to do A, B, and C. But once that's out

there, we translate it to the best of our ability. W
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1 translate it, and soneti nes we have to work
2 specifically with various regions on their
3 i nterpretations on an OSHA regul ation. But that's
4 al ways been the hardest part for us, is making sure --
5 for meit's |ike, okay, I want to nmake sure | don't
6 mess anybody up. | want to nake sure they're conplying
7 and providing the proper health and safety for their
8 enpl oyees. But it's nostly education and training fact
9 sheet s.
10 And here's a good exanple. Wen the hazard
11 conmuni cation program cane out, there -- the sanple
12 pl an that was provided was extensive. And actually, |
13 saw a sanple plan regarding the heat stress and the --
14 and how long it was. | said, no one's reading this
15 thing; it's |like 60 pages. No one -- no one's touching
16 that. It's a small business -- it's difficult for a
17 smal | busi ness person, who's very intelligent, they're
18 hard working -- but it's tough to translate sone of
19 this stuff. So providing help to snall business on a
20 plan or on a -- on a reqgqulation that's just nore tiered
21 for the small business is very helpful to everybody.
22 It's -- it's not being against the health and
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1 saf ety of our enployees. Heat's a -- you know, not as
2 big of an issue, as in many industries, for us because
3 nost -- nost dry cleaners | know -- need a break --
4 need a break; go get it. You know, it's not a --
5 it's -- it's not the biggest -- it's not this big
6 | ssue.
7 But in terns of actual conpliance, it's hard to --
8 it's hard for a small business to figure that out. And
9 many tines, it's hard for people like nme to figure it
10 out. | think OSHA did put out, like, a sanple -- |
11 could be wong -- or sone sort of sanple -- what a plan
12 mght look like. And | believe it was |i ke 70 pages.
13 It was very difficult to | ook at.
14 MR. LEVINSON: Thank you. Qur next question comnes
15 from Zoe Petropoul os, who's joining us online.
16 M5. PETROPOULCS: Hi. Zoe Petropoul os for the
17 Directorate of Standards and CGui dance. | just have a
18 coupl e questions. How do nenbers currently nonitor
19 heat or collect any data about heat in the workpl aces?
20 And if there's different nethods you' re aware of,
21 that's fine too.
22 MR. MEIJER Here's a sinple answer. Mbst
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1 probably don't nonitor heat that nuch. |f they do,
2 they probably just use a thernoneter. | nean, it's
3 a--it's asmll business. It's -- there's not a -- |
4 couldn't give you data on -- on specifically on what
5 the tenperature is throughout the day in a production
6 area, for instance, of a dry cleaning plant. It's
7 typically -- | knowit's typically probably around
8 80 -- 80 to 90 degrees, sonething to that effect.
9 And it depends on the engineering control that's
10 bei ng used. There's a lot of different types of
11 engi neering controls out there. | don't even know all
12 of themthat are used, like spot ventilation that they
13 put -- if you are pretend like -- it's not an ironing
14 board, they use an actual -- but pretend |like you're in
15 an ironing board. There'd be this |ike tube that cones
16 down, it's got spot ventilation that provides air, cool
17 air for that person during that process. But in terns
18 of tenperature, | couldn't tell you.
19 M5. PETROPOULOS: Got it. Thanks. And ny next
20 question, | believe you nentioned acclimtization in
21 your testinony as sonething that concerned you, but
22 pl ease correct ne if I"'mmsinterpreting that. |If
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1 that's the case, ny question is about kind of the two
2 options that OSHA proposed. So the first option for
3 acclimatization woul d be that enployees would gradually
4 have their exposure to heat increased over the first
5 few days of work. And then the second option would be
6 t hat enpl oyers can develop their own plan that, at a
7 m ni mum i nplenents the procedures at the high heat
8 trigger whenever the initial heat trigger is -- is --
9 Is met or exceeded, and the high heat provisions being,
10 you know, nmandatory rest breaks, hazard alert, and
11 observation. |'mwondering if you can speak to whet her
12 t hose options are feasible based on the experience of
13 your nenbers. And you know, if they're not, what sort
14 of revisions mght nake them nore feasible for your --
15 your nenber enpl oyees -- enpl oyers?
16 MR MEIJER | think. Well, ny personal --
17 personally and | don't have the data -- | don't know,
18 you know, the acclimatization role -- I don't know how
19 much that really affects. But you're tal king about a
20 whol e business. Gathering -- grant you, it's a very
21 smal | busi ness, but you're asking everyone to cone in,
22 and then everyone -- well, the three people say --
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1 |l et's say, that have to deal with the clinmate
2 acclimatization part of it. Wen you -- in a dry
3 cl eani ng plant, when you have the processing, you kind
4 of have to work -- there's several things that happen.
5 And basically, everyone kind of -- if you need a break,
6 you need a break, in general. But there's |like a step
7 one, step two, step three. And it kind of has a flow
8 toit all the way around. So | guess you could try to
9 say, okay -- | don't know how you would do that with --
10 if -- if you have one business, that's all -- that has
11 to do everything at the sane tine. And |I'm asking.

12 M5. PETROPOULCS: You're asking me what? |'m

13 sorry.

14 MR MEIJER |'masking -- I'mnot quite sure how
15 a business that takes off for a week, has to cones back
16 and does it, the entire business, at the sane tine.

17 M5. PETROPOULCS: Whether all of the enpl oyees

18 woul d need to or just the returning one? 1Is that the
19 guestion?

20 MR MEIJER. Well, they -- they would all need --
21 they would all be returning.

22 M5. PETROPOULCS: In the case that they're al
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1 returning. GCot it.
2 MR. MEIJER. And |I'mnot tal king about the -- for
3 i nstance, the -- a plant where sonebody goes on
4 vacati on and needs acclimatization, you know, Kkind of
5 thing. | don't know -- and by the way, as an industry,
6 |"mnot really in support of that for a small busi ness.
7 | don't think that's -- but now we're tal king about a
8 whol e busi ness takes off and that whol e busi ness cones
9 back. A lot of cleaners take off for an entire week.
10 What are you going to do? Acclimatization -- |
11 m spronounced it, I'msorry. Everyone's going to go
12 through it at the sane tine? |It's very difficult for a
13 smal | business to do that. Does that make sense?
14 M5. PETROPOQULCS: Yeah. And if there's any nore
15 i nformati on that you wi sh to provide in post-hearing
16 comrent, we would wel cone your thoughts on the
17 acclimati zati on provision.
18 MR. MEIJER:. Oh, absolutely -- absolutely. | wll
19 do that. But again, our goal is the sane. And by and
20 | arge, you know, | understand -- | conpletely
21 understand the role. |It's the tailorization of it that
22 | just think is inportant.
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1 M5. PETROPOULCS: Thanks so nuch. And that's it
2 for me, for ny questions.
3 MR. LEVI NSON: Your Honor, the | ast question cones
4 from G ace, here in the room
5 M5. SHIN. H . Joo-Hyung Shin from GSHA. | have
6 two questions. M first question is, could you
7 el aborate nore on the heat exposure that is unique to
8 your industry?
9 MR MEIJER. | amso sorry. | can hardly hear
10 you.
11 M5. SHIN. |I'msorry. This Joo-Hyung Shin from
12 OSHA.
13 MR. MEI JER.  Uh- huh.
14 M5. SHIN: Could you el aborate on the types of
15 heat exposure that are unique to your industry?
16 MR MEIJER Oh, it would be primarily the -- the
17 finishing equipnent. Are you talking about the -- the
18 type -- where it cones fronf
19 M5. SHIN  Yes.
20 MR MEIJER Primarily, steamthat's generated by
21 a boiler that goes to the production equi pnent.
22 M5. SHIN. May | ask how | ong the duration is for
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t hose types of heat exposure during a workday?

MR. MEIJER. Typically, only in the norning. So
if -- if in fact -- today's a perfect exanple. |It's
100 degrees. They're coming in earlier than nost
times. A production person will cone in earlier and
they'll be -- they'|ll be out earlier. Typically when
production is done -- in general, production is done
just in the norning anyway. And the primary reason for
that, it's not really based on heat so nuch, but
al though that's a big factor. It's based, primarily,
because custoners pick up in the afternoon. So
everything is done in the norning and then the
af ternoon, custoners will conme in and pick up their --
pi ck up their clothing.

When it's hot outside, |like today is a great
exanple, they're working a couple hours tops and
they're out. And in the sunmertine, just like, you
know, as it started summer a couple of days ago, the
nunber of pieces or the production is way down anyway.
Dry cleaning, primarily, it's very, very slowin the
summertime. Picks up nmuch nore in the winter tine.

M5. SHIN. Thank you. M last question is, now or

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 91

1 i n post-hearing conments, if you could provide us nore

2 detail on your thoughts on the cost estimtes that OSHA

3 came up with? And if there are any disagreenents, if

4 you coul d provide alternatives, what cost estinates

5 make nore sense to you -- if you could provide us sone

6 of those exanples to us in post-hearing, we would

7 greatly appreciate it. Thank you.

8 MR. MEIJER Yes, na'am | have a question. You

9 said provide cost estimates on --

10 M5. SHIN:  Yes.

11 MR MEIJER. On the -- on ventilation, on the

12 engi neeri ng control ?

13 M5. SHHN. Yes. | think the provision -- if you
14 | ook at it and you see our unit cost like it takes

15 some, you know, like this nunber of mnutes to conply
16 with this provision. And if that feels a bit off in

17 your experience, we would |love to hear your thoughts on
18 t hat .

19 MR MEIJER | amso sorry I'mhaving -- it's the
20 m crophone with her, | can't quite --

21 MR. LEVINSON: Yeah. M. Meijer, this is Andy

22 Levinson for OSHA. So --
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1 MR MEIJER Yes, sir.
2 MR. LEVINSON: What she was asking is in OSHA's
3 noti ce of proposed rul enmaki ng, we provide cost
4 estimates. For exanple, it would take so nuch tine to
5 produce a heat injury and illness plan, it would take X
6 anount of tinme to do training per enployee, it would
7 take -- cost us this nmuch to provide water, for
8 exanple. |If -- we noted you didn't provide a notice of
9 proposed rul emaki ng cooment -- initial coments. So we
10 just wanted to nake sure that your industry had the
11 chance, if you had any thoughts on whet her or not our
12 cost estinmates were accurate or not for your industry,
13 we woul d | ove that in post-hearing cooments. Does that
14 make sense?
15 MR. MEIJER It makes perfect sense. And |
16 apol ogi ze here. Was there cost estimtes provi ded
17 specific to dry cl eani ng?
18 MR. LEVINSON: So we neke broad ranges for
19 everybody that's covered by the industry based on the
20 I nformati on that we have.
21 MR. MElIJER  Ckay.
22 MR. LEVINSON: So going fromthe proposal to the
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1 final, we're always trying to i nprove the accuracy of
2 our estimates. So any information that your industry
3 can provide would help i nprove our overall accuracy.
4 MR. MEIJER  Yes, sir. Got it. Thank you.
5 JUDCGE BELL: Any other questions fromthe OSHA
6 roonf
7 MR. LEVINSON: No. Your Honor, that concl udes
8 OSHA' s guesti ons.
9 JUDCGE BELL: Fromthe Solicitors?
10 M5. LEVIN: Jennifer Levin fromthe Solicitor's
11 O fice. No questions. Thank you very nuch.
12 JUDGE BELL: Are there any other questions for M.
13 Mei j er?
14 M5. CARLON: There are not, Your Honor.
15 JUDGE BELL: M. Meijer, thank you very nuch for
16 your testinony. W greatly appreciate it.
17 MR. MEIJER. Thank you, sir.
18 M5. CARLON: The next speaker is N cole Upano.
19 Pl ease state your nanme and affiliation for the record.
20 M5. UPANO. Good norning. My nane is Nicole
21 Upano. | serve as Associate Vice President of Housing
22 Policy and Regul atory Affairs at the National Apartnent
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1 Associ ation. Today, |'mrepresenting the nearly
2 100, 000 conbi ned nmenbers of the NAA and the Nati onal
3 Mul tifam |y Housing Council, who own, operate, manage
4 and devel op rental housing across the country. NAA and
5 NVHC appreciate ny opportunity to appear at today's
6 heari ng, and thank you, Judge Bell and OSHA | eadership,
7 for your willingness to | earn nore about the industry's
8 perspective on this proposed rule.
9 We appreciate OSHA's work to ensure that Anerica's
10 wor kers have safe and healthy working conditions, a
11 goal that we whol eheartedly share. The rental housing
12 i ndustry is commtted to providing affordabl e housing
13 for American famlies, while ensuring that al
14 enpl oyees in the industry ensure -- enjoy safe working
15 conditions. For our part, NAA supports the industry's
16 wor kforce with online credentialing and in-person
17 training for our nenbers, which incorporate workplace
18 safety through our Education Institute.
19 Every NAA, ElI -- excuse ne -- every NAA E
20 training nodul e for our CAMI program which is the
21 Certificate for Apartnent M ntenance Techni ci ans,
22 enphasi zes the need for nmai ntenance professionals to
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1 avoi d shortcuts and reduce their individual safety
2 risks, as well as risks to residents and rental
3 communities. Collectively, both organizations
4 encourage our nenbers to handle potential safety issues
5 proactively, in an individualized manner that all ow
6 each business to properly regulate their workpl aces
7 based on the safety chall enges facing that particul ar
8 jurisdiction.
9 Yet as our -- as ny fellow panelists before ne
10 have nentioned, our concern is the proposed one-size-
11 fits-all approach across industries and climtes of
12 this rule. First, we believe the proposed rule is
13 unwor kabl e for the industry. To conply with the
14 proposed rule, it's our understandi ng that businesses
15 woul d need to be trained in -- need to train heat
16 safety coordinators that could be readily dispatched
17 based on forecast or hourly tenperature readi ngs, and
18 be ready to set up shaded areas, water stations,
19 observers, enforce a buddy system of sorts at a
20 nmoment's notice. And those contingencies would need to
21 be depl oyed dependi ng on the weat her.
22 These neasures are unnecessary and unworkabl e for
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1 i ndustry professionals who spend the majority of their
2 day successfully working i ndependently across sites.
3 Just drawi ng from NAAs | eadi ng i ndustry credenti aling
4 prograns, we do not prescribe industry standards
5 because we acknowl edge, in this regard, that on-site
6 teans of property managers and nai nt enance
7 prof essi onal s have i nherent autonony in their job
8 responsibilities. They cover sprawling, garden style
9 communities or nulti-site territories within their
10 conpany's portfolio and throughout their workdays.
11 On any given day, onsite teans are perform ng wal k
12 t hrough i nspections, mai ntenance tasks that are highly
13 vari abl e dependi ng on the season, energency mai ntenance
14 requests, fulfilling a m x of preventative nai ntenance
15 and service requests, and addressing specific
16 conpl i ance responsibilities for individual conmunities.
17 | ndustry professionals are enpowered to use their
18 di scretion to nove between outdoor and tenperature-
19 controlled environnents that reduce their health and
20 safety risks due to high heat.
21 On top of that, owners and property nanagenent
22 firms devel op policies and practices for their
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1 enpl oyees to reduce health risks on the job so that
2 they thrive alongside their residents at our renta
3 communities. They offer flexible work schedul es, all ow
4 enpl oyees to schedul e strenuous activity during off
5 peak hours, provide education to recogni ze the signs of
6 over heating, and w dely encourage breaks for rest and
7 hydration. On-site teans also stay in constant contact
8 and communi cati on about team nenber whereabouts to help
9 mtigate health safety risks to enpl oyees.
10 I ndustry professionals already mtigate their
11 risks to high heat exposure and do so on a property-by-
12 property basis in ways that work for them but still
13 ensure that deadlines are nmet and j obs get done,
14 wi thout this national standard being in place. The
15 i ndustry is al so experiencing a shortage of maintenance
16 prof essionals. Essentially, requiring a buddy system
17 to nonitor heat triggers and inposing strict
18 acclimatization plans for new enpl oyees and those
19 returning fromvacation puts unnecessary pressures on
20 our small but mghty workforce and their ability to
21 performtheir job responsibilities efficiently and
22 effectively. This would be a significant inpedinent
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1 for our enpl oyees, who are used to operating
2 i ndependently, and do so now, safely and successfully,
3 Wi t hout the inposition of the standard.
4 Secondly, we believe this rule is not necessary at
5 this tine, and especially not at a national scale for
6 every workplace. An increnmental approach with
7 appropriate study and refinenent along the way woul d be
8 a better way to proceed. The industry has decades of
9 experi ence successfully addressi ng workers' encounters
10 with the weather. 80 degrees in Tucson is very nuch
11 different than 80 degrees in M| waukee. The rental
12 housi ng i ndustry and its workers take a variety of
13 approaches to address weather, that reflect the
14 di versity of enployees' tasks and the particul ars of
15 their climate. Those variations, even within the
16 i ndustry, further underscore the w sdom of an
17 I ncrenental approach here.
18 Thirdly, and lastly, we believe the rule is also
19 unduly costly and not proven to achieve its goal to
20 protect workers utilizing this valued but inperfect
21 one-size-fits-all approach. The industry respects its
22 wor kers and wants themto operate safely and
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1 responsi bly. The industry's concern, however, is with
2 the substantial regulatory burdens here, the paperwork
3 and regimentation burdens of this standard, none of
4 which directly inpact workers, but do considerably
5 affect rental housing providers operating costs.
6 Further, OSHA's own data shows no significant
7 benefit for workers in the rental housing industry.
8 And we believe the proposed rule would increase costs
9 for rental housing industry, which would in turn chil
10 future devel opnent and redevel opnent of rental housing
11 and further exacerbate the nation's housi ng undersupply
12 crisis. This approach is in direct conflict with
13 President Trunp's housing priorities to boost housing
14 supply and reduce costs for tens of mllions of
15 Ameri cans who rent.
16 For these reasons, the rental housing industry,
17 NAA, and NWVHC -- we urge OSHA to wi thdraw t he proposed
18 rule for further study. Alternatively, we would ask,
19 I f you nove forward with this rule, that -- that you
20 exclude the rental housing industry. This concludes ny
21 remarks, and | thank you again for the opportunity to
22 share the industry's perspective. And |'m happy to
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1 answer any questions. Thank you.
2 JUDGE BELL: Thank you. Questions fromthe OSHA
3 roonf
4 MR. LEVINSON: Andrew Levinson for OSHA. Thank
5 you very much for your testinony, M. Upano. M first
6 guestion is -- you talked a | ot about the nobile
7 wor kf orce and the high degree of independence it sounds
8 | i ke your -- your workers have while they're out
9 wor ki ng on properties. As OSHA thinks about this
10 | ssue. What shoul d enpl oyers have to do to protect a
11 nobi | e workforce and ensure that those workers are, iIn
12 fact, safe while they're out working on properties?
13 M5. UPANG Well, | appreciate the question. |
14 think it's certainly difficult to have any sort of
15 noni t ori ng above and beyond what is already being done.
16 Proptech, in our industry, already hel ps us sort of
17 vaguel y nonitor enpl oyees, but also track the work
18 orders that they're doing, where they are on site, and
19 you know, it hel ps them nmaximze their tine. |If
20 they're working on a boiler, they may just be
21 nonitoring the sensors that don't require heat
22 nmonitoring or safety checks versus, you know, being in
TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (800.367.3376)



Day 6 6/24/2025
Page 101
1 that roomall day. That's not sonething they do.
2 They're -- they're noving across sites quite w dely.
3 I''m happy to just go back to our Education
4 Institute and provide you any sort of specifics that we
5 can about those standards, or for our nmenbers -- our
6 menbers range fromthe small, independent rental owner
7 all the way up to the largest nmulti-state internationa
8 conpani es operating in the U S. -- to suggest sone of
9 the -- sonme of what's in their existing safety plans.
10 MR, LEVINSON: Thank you very much. Qur next
11 questions from OSHA cone from Dani el | e Wat son.
12 M5. WATSON: Hi. This is Danielle Watson from
13 OSHA. The first question | have is regarding
14 acclimatization. The first one is, in your testinony,
15 you mentioned sonme mtigation such as off-peak working
16 hours and that kind of thing to help with the heat. 1Is
17 there anything additional that's done for newy hired
18 enpl oyees or those that naybe were not working for a
19 whil e and now returned to do the type of work. Do
20 you -- do you happen to know if any of the nenbers are
21 doi ng anyt hi ng additional ?
22 M5. UPANOC. Sure. New enployees all receive
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1 training for the -- the facilities that they're
2 operating and as well as for individual conmunity's
3 speci fi c mai ntenance needs or work needs. | would have
4 to go back to see if any training is -- is issued for
5 newly returning enpl oyees. Again, we -- we give thema
6 | ot of discretion, a |ot of breaks, and opportunities
7 for hydration that underlie any sort of protocols that
8 are in place at a higher |evel conpanyw de.
9 M5. WATSON: Ckay. Thank you. The -- the next
10 comrent that | have -- or question sorry -- is
11 regarding a witten comment that was submtted,
12 menti oni ng chal | enges of providing warni ng si gns when
13 t he anbi ent tenperature regularly exceeds 120 degrees.
14 And | just was curious if you could just expand on that
15 alittle bit?
16 M5. UPANO. Are you saying the tracking of -- of
17 noni tori ng high heat tenperatures? Am/| hearing you
18 correctly?
19 M5. WATSON: It was nore so the posting of
20 si gnage, warning signs that had to do with the high
21 t enper at ur e.
22 MS. UPANO. Yeah. You know, those -- those
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1 notices are typically posted around the community and

2 especially in the workshop for nmintenance

3 professionals or in the |leasing office. But again,

4 they're quite nobile in the work that they do. So

5 bet ween verbal conversations wth their supervisors and

6 what is placed in the limted areas where they are

7 pl aced, that is how housing providers provide that sort

8 of educati on.

9 M5. WATSON: Ckay. Al right. Thank you. And I
10 just had one nore question. |If you could explain what
11 are sone of the instances where tenperatures during --
12 t hroughout the day of work, that it would be 120
13 degrees or nore for indoor areas?

14 M5. UPANO Sure. It would be in a -- you know,
15 every -- this rule does not distinguish between

16 different types of enployees. And for -- for our

17 mai nt enance professionals who are allowed to do that
18 work -- and it's not limted to trades in a specific
19 area -- they're working in a boiler roomor you know,
20 perhaps outside in -- in the parking area. But those
21 duties are limted and dependent on the needs of a

22 particular community. So it's hard to keep track of
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1 how often that they are perform ng those duti es.
2 M5. WATSON:. Ckay. Thank you. That's all the
3 guestions | have.
4 MR. LEVINSON: Your Honor, the next questions from
5 OSHA cone from Zoe Petropoul os, who's joining us
6 onl i ne.
7 M5. PETROPOULCS: Hey, Zoe Petropoulos with the
8 Directorate of Standards and Gui dance. You nentioned
9 I n your testinony that your industry has decades of
10 experience protecting workers from weat her hazards.
11 And please correct ne if that's a msquote. And you
12 al so nmentioned the geographic differences in heat
13 across the country. And it seens that nmaybe your
14 i ndustry is -- is considering those things. And if
15 that's true, can you share how your nenber enpl oyers
16 currently account for geography in current health and
17 safety policies, and specifically what data they use to
18 I nform those -- those custom zati ons?
19 M5. UPANO.  Thank you for the question. [I'll have
20 to get back to you on the data piece. But | should
21 have nentioned earlier that NAA consists of about 140
22 state and local affiliates across the country that help
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1 provi de education to our nenber conpanies. So in
2 addition to the credentialing that NAA provides, the
3 i ndustry does have at its disposal state and | ocal
4 trade associ ati ons who can provi de them you know,
5 uni que or nuanced gui dance or specifics on howto train
6 their enpl oyees for workplace safety, as | said, the
7 Arizona multifamly -- or the Arizona Miltihousing
8 Associ ation has very nuch different training protocols
9 t han, say, the Indiana Apartnent Association in
10 advising their -- their nmenbership.
11 M5. PETROPOULCS: Got it. Yeah. And that's
12 great. That | ast exanple, if there's any specifics you
13 can include on that or simlar exanples that would be
14 hel pful. Thanks. That's it for ne.
15 M5. UPANG  Thank you.
16 MR. LEVINSON: Thank you, Your Honor. The next
17 guestions from OSHA cone from Tiffany DeFoe who is
18 j oining us online.
19 M5. DEFOE: Hello. And | want to first, thank you
20 not only for your testinony, but also for the
21 I nformation that you provided about rest breaks, which
22 have addressed sone of the questions that | had
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1 prepared. But | would still like to ask -- can you
2 clarify a little bit about when nai ntenance workers and
3 ot her enpl oyees are taking at-will rest breaks, is that
4 paid time or is that sort of covered by their pay
5 structure or is it unpaid tinme?
6 M5. UPANOC |'d have to get back to you on that.
7 Wi | e sone mai nt enance enpl oyees are hourly workers,
8 sone nay be salaried. And so there would be a
9 di fferent structure for those -- for those breaks. But
10 they are highly encouraged, especially in high heat
11 situations. And you know, whether that's taking a
12 break in the work truck in an air-conditioned
13 envi ronment between jobs or in a covered area at the
14 apartnment comrunity, indoor or outdoor, they're
15 certainly welcone to take those breaks at any tine.
16 M5. DEFOCE: Thank you very much. And | -- | think
17 that that addressed the |last of mnmy remaining questions.
18 Thank you.
19 MR. LEVINSON: Thank you. And Your Honor, the
20 | ast questions from OSHA cone from Adri ana.
21 M5. LOPEZ- MENENDEZ: Thank you. Adriana Lopez
22 with OSHA. I n your comment, you argue that the
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1 proposed standard i s unnecessary as the rental housing
2 i ndustry has several decades of experience dealing with
3 wor kers experience with weather. Two questions. Wat
4 nmet hods have your nenbers adopted that have been
5 effective in the prevention of heat-related ill nesses?
6 M5. UPANO. Thank you for the question. | would
7 want to reiterate that our nmenbers have -- their renta
8 communi ties conme in all sizes and structures, whether
9 It's a garden style community in a spraw ing exurban
10 environment or in a high rise within acity. And those
11 protocols definitely have to differ depending on
12 property type and | ocation. And our nenbers -- as |
13 said, we have 140 affiliates across the country who are
14 al so now educating on specific state standards as well.
15 They need to incorporate all of those factors as they
16 make deci si ons about protocols.
17 M5. LOPEZ- MENENDEZ: Thank you. And then ny next
18 guestion. In your experience what types of occupations
19 I n your industry, are nost at risk for heat-rel ated
20 I 1l nesses?
21 M5. UPANO. What types of enployees? Did | hear
22 you correctly?
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1 M5. LOPEZ- MENENDEZ: Yeah, which occupations in
2 your industry?
3 M5. UPANG So if | would say that woul d be on-
4 site teans that are nonitoring, providing, or doing
5 I nspections or providing ongoi ng nmai nt enance, whet her
6 that's the property manager or a mai ntenance
7 professional. They each have a stake in that.
8 M5. LOPEZ- MENENDEZ: Al Right. Thank you.
9 That's it for ne.
10 MR. LEVINSON: And Your Honor, that concl udes
11 OSHA' s questi ons.
12 JUDGE BELL: Questions fromthe Solicitor?
13 M5. LEVIN. Jennifer Levin for the Solicitor's
14 O fice. Your Honor, | have no questions. Thank you.
15 JUDCGE BELL: Any other questions for the w tness?
16 M5. CARLON. There are none, Your Honor.
17 JUDGE BELL: Ma'am thank you very nuch for your
18 testinony. |It's been very hel pful.
19 M5. UPANG  Thank you, again.
20 M5. CARLON: And the next speaker is Keith
21 St ephenson. Pl ease state your nane and affiliation for
22 t he record.
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1 MR. STEPHENSON: Hell o? Can you hear ne?
2 JUDGE BELL: Yes.
3 MR, STEPHENSON: Okay. Yeah. Sorry, |'mnot on
4 video. | don't know what | need to do to get on video,
5 but if my verbal testinony is okay, then I'll conti nue.
6 JUDCGE BELL: It's fine. W'IlIl use our
7 | magi nati on.
8 MR. STEPHENSON:. That's probably better. Thank
9 you, Judge.
10 JUDCGE BELL: Go ahead pl ease.
11 MR. STEPHENSON: My nane is Keith Stephenson, and
12 I'"'mthe Director of Public Affairs on behal f of | AAPA,
13 which is the G obal Association for the Attractions
14 | ndustry. Thank you for the opportunity to comrent on
15 the Occupational Safety and Health Admi nistration's
16 advance Notice of Proposed Rul emaki ng on Heat Injury
17 and |1l ness Prevention in Qutdoor and |ndoor Wbrk
18 Settings.
19 | AAPA represents 6000 | eadi ng owners, operators,
20 suppliers, and manufacturers of anmusenent parks, thene
21 parks, attractions, water parks, resorts, famly
22 entertai nnent centers, zoos, aquariumnms, Science
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 110
1 centers, museuns, cruise lines, and others in all 50
2 states. Qur corporate office is located in Ol ando,
3 Florida. Wile the industry is diverse, parks and
4 attractions |large and small share the comon goal of
5 ensuring the safety and security of their enployees and
6 guests, which includes, of course, heat injury and
7 I 1l ness prevention. Qur nenbers' facilities are
8 desi gned for safety, confort and convenience. |In fact,
9 parks and attractions safely accommobdate 881 mllion
10 guests and enpl oyees each year. The follow ng
11 represent a few general exanples of heat managenent
12 practices utilized by outdoor parks and attractions to
13 prevent heat injury and ill ness.
14 Nunber one, policies that provide enployees with
15 regul ar breaks away from heat, access to water, access
16 to shade and air-conditioning as appropriate for
17 prevention and recovery, and gui dance regarding how to
18 recogni ze and prevent heat-related injury and ill ness.
19 Nunmber two, managers, directors, supervisors,
20 enpl oyees, and safety teans are trained to |learn the
21 early signs of excessive heat exposure, have
22 notification, operating, and reporting procedures to
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1 foll ow and access to on-site first aid.
2 Third, our operators use policies based on
3 utilization of wet gl obe technol ogy or tenperature,
4 whi ch is nmeasured of heat stress that considers
5 tenperature, humdity, w nd speed, sun angle, and cl oud
6 cover, which is solar radiation. Many operators use
7 this technology instead of relying on the heat index
8 al one, which only takes into consideration tenperature,
9 hum dity, and wind. These practices are scal able for
10 di fferent business nodels and different climtes, which
11 I's inportant since a significant percentage of parks
12 and attractions operate outside during the sunmer
13 nont hs.
14 For exanpl e, based on the 80-degree heat index
15 t hreshol d proposed in the rule, Florida would exceed
16 this threshold 278 days of the year. This underscores
17 the need for flexibility based on | ocation. Different
18 regions require different approaches and | evels for
19 alerting or actions to reduce the risk of excessive
20 notification to enpl oyees. Enployers should al so have
21 the option to use |local sensors for neasurenent instead
22 of national or regional weather service information,
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1 since the conditions can vary greatly across the region
2 at any given tine.
3 Heat injury statistics cited by OSHA denonstrate
4 our industry's success with self-regulation. Wile
5 OSHA notes in the ANPRM that since 2018, 789 heat -
6 rel ated hospitalizations and 54 heart rel ated
7 fatalities across nearly 275 uni que industries have
8 been docunented by OSHA t hrough workpl ace inspections
9 and violations. Hospitalizations overwhel m ngly
10 occurred in different industries, not the attractions
11 I ndustry. During the sanme period, only two hospital
12 i ncidents were reported for anmusenent and thene parks,
13 despite enploying well over 1 mllion enployees and
14 accommodating 880 mllion guests each year.
15 G ven our industry's excellent record with respect
16 to heat-related illness and the potential for
17 uni nt ended consequences for inposing a one size -- one-
18 size-fits-all regulation across all industries, we
19 respectfully urge OSHA to consider the follow ng.
20 Limt the scope of OSHA regulation in this area to
21 those industries that have experienced a
22 di sproportionate nunber of heat-related injuries and
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1 illnesses in the United States. 1In addition to
2 allowing industries with a safe record in this area to
3 continue operating with flexibility, this will allow
4 OSHA to focus its Iimted enforcenent resources where
5 t hey can have the nost inpact. Wth a nore limted
6 scope of regulation in this area, OSHA can encourage
7 I ndustries outside of the scope to adhere to industry
8 best practices that are specifically adapted to their
9 | ocal clinmates and busi ness nodel s.
10 If OSHA determnes that it nust apply its
11 regul ations to our industry, we urge you to take
12 geographic variations into consideration in any
13 regul ati on and provide nmaximumflexibility to
14 I ndi vi dual parks and attractions, by allow ng | ocal
15 exposure neasurenents and local limts for alerts and
16 mtigation actions. And | believe that -- we believe
17 that OSHA' s final recommendati ons shoul d be done with
18 clarity, really through research, and then foll owed up
19 W th educating -- education and training to ensure
20 maxi mum conpl i ance. A one-size-fits-all approach to
21 addressing work heat injury and illness prevention is
22 count er productive, since arguably OSHA al ready has
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1 wor kpl ace safety enforcenment under the General Duty
2 Cl ause.
3 Finally, 1AAPA is a nenber of the Coalition for
4 Wor kpl ace Safety, which is a coalition of trade
5 associ ati ons and conpani es representing many i ndustries
6 with mllions of enployees in every state in the
7 nation. W're focused on establishing reasonabl e and
8 responsi bl e wor kpl ace safety standards across the
9 country. The Coalition offered feedback during the
10 Smal | Busi ness Regul atory Enforcenent Fairness Act
11 process in Decenber 20th, 2023. These comments
12 suppl enent ed feedback presented on February 4th, 2022
13 i nvolving OSHA's ANPRM And | believe they al so
14 presented for 20 m nutes on many of these subjects
15 during a hearing like this |ast week. |AAPA fully
16 supports their position and recommendati ons, which go
17 into much nore detail than what |'ve offered today.
18 Thank you for the opportunity to conment today. |'d be
19 happy to answer any questions.
20 JUDGE BELL: Thank you, sir. Questions fromthe
21 OSHA roonf?
22 MR, LEVI NSON: Yes, Your Honor. Andrew Levinson
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for OSHA. Thank you very rnuch for your testinony
today, M. Stephenson. One of the issues that's cone
up for the agency are people have stated that they've
had chal |l enges with the concept of rest breaks as
needed, that that m ght provide undue | ogistical and
operational challenges. Do you have any thoughts or
reconmendati ons on how the agency coul d ensure that
wor kers get rest breaks when they're experiencing heat
stress, w thout posing an undue burden on enpl oyers?
MR. STEPHENSON: Yeah. Thank you for that
question. |I'mnot the expert. You know, the
attraction industry is highly diverse, and they utilize
and enpl oy the best safety and security experts in the
world. | need to consult with themand to get a random
sanpl e of our nenbers to provide nore detail ed answers
in witing during the post-comrent period. But again,
| just -- | would point back to the fact that, you know
during the three year period, we only had two
I nci dences of heat injury and illness, and we host 881
mllion guests each year. |It's a nunber one priority
for parks and attractions.

MR. LEVI NSON: Thank you. Your Honor, the next
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1 guestions cone from Zoe Petropoul os, who's joining us
2 onl i ne.
3 M5. PETROPOQULCS: Hi. Zoe Petropoul os for the
4 Directorate of Standards and Gui dance. | have a couple
5 guestions for you, if that's okay. You nentioned that
6 OSHA shoul d account for geographic variation in a
7 standard and we've heard recommendati ons from ot her
8 W t nesses during the hearing that suggests that OSHA
9 shoul d revise the proposed triggers and have triggers
10 that vary by geography. | assune | AAPA woul d agree
11 with this approach based on your testinony, but is that
12 correct that you would agree with that approach?
13 MR. STEPHENSON: Yeah, we -- we definitely believe
14 that regionalizationis the way to go. | nean, |
15 mentioned earlier in ny testinony that, you know,
16 Florida, for exanple, would exceed the threshold by 278
17 days. You know, but acclimation, you know, would be
18 very different in that circunstance. And al so
19 determ ni ng, you know, heat would be very different in
20 that circunstance, which is why we -- you know, we
21 support the wet globe nethod. But yeah, absol utely,
22 regionalization and really local instrunentation, |
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1 think is critical to the success of -- of any rule that
2 you -- that -- that is finalized.
3 M5. PETROPOULOS: Got it. So | have some fol | ow
4 up questions then. Now or in your post-hearing
5 comrents, |'mcurious your thoughts on, if OSHA were to
6 do triggers based on geography, what boundaries you
7 woul d propose OSHA using -- so for instance, at the
8 county level, at the state |level, at a regiona
9 | evel -- and what data you woul d propose OSHA rely on
10 to determ ne those?
11 MR. STEPHENSON: Yeah, that's a great question.
12 And it's - it's a very conplex answer, and it's a
13 conpl ex issue which is why we're concerned about the
14 one-si ze-fits-all. And even if we drew this down to
15 the | ocal |evel you know, we have sonme nenbers that
16 have done studi es on, you know, what - what is heat.
17 And for exanple, if - if you have a large area that's
18 outdoors, we have nenbers that have studied - okay.,
19 well, what's the difference between heat on asphalt?
20 What's the difference between heat on - on - on sand.
21 What's the difference in heat near a pool? Wat's the
22 difference in heat on grass? And what's the difference
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1 if it's - if it's six feet fromthe ground, three feet
2 fromthe ground, two feet fromthe ground, eight feet
3 fromthe ground and higher? And the differences in
4 t hose tenperatures were very broad.
5 And so again, even if you were to focus it down to
6 the county and local level, | think it's inmportant for
7 each facility to have that flexibility, based on the --
8 the -- the dynamcs of their facility. And you know, |
9 know that's a very sort of esoteric answer, but the
10 I ssue is conplex. And sonme of our nenbers have found
11 that it's even conplex at the ground level. | hope
12 |'ve answered your question. | -- | probably threw
13 nore questions than answers, but | just wanted to kind
14 of give you that perspective fromsone of the findings
15 we' ve had from sone studies we've done |ocally.
16 M5. PETROPOULCS: Yeah. | have a coupl e other
17 guestions for you and sone followup fromthat. If --
18 you nentioned sone studies and if those are things
19 you're able to share with us in the docket, we woul d
20 greatly appreciate that. And yeah, any details on data
21 your nenber enployers currently collect or use to
22 determ ne kind of safety protocols in their
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1 environnments, that would be hel pful.
2 MR. STEPHENSON: Yeah, safety protocols would
3 be -- we'd be happy to do that because we have so many.
4 As far as the study is concerned, | don't knowif it's
5 proprietary because they were looking at it fromtheir
6 own perspective, but I would love to -- to share that
7 with you. Let ne ask themthat question and to see if
8 | can share that with you.
9 M5. PETROPOULCS: Thanks. | have a couple nore
10 questions, I'msorry. So you nentioned that nany
11 operators in your network use wet bul b gl obe
12 tenperature to nonitor heat conditions on job sites.
13 " mcurious, the ones who do currently collect that
14 data, how do they use it? Do they determ ne -- do they
15 use that to determ ne when certain controls should be
16 put in place, or do they use it in another way? Could
17 you expand upon that?
18 MR. STEPHENSON:. Yeah, | think what -- they were
19 doing this to determ ne how the proposed rul e woul d
20 I npact themin terns of triggering the 80, you know,
21 the 80 degree threshold. Like |I said, you know, their
22 busi ness is safety. And you know, with 881 mllion
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1 peopl e that they accommodate each year, including
2 enpl oyees and the fact that during a three year --
3 three year period, they have only had two
4 hospitalizations, which | don't know what those were
5 for. You know, whatever policies and procedures this
6 di verse industry has in place, it's working.
7 Again, | believe that this conpany or these
8 conpanies were looking at it to determ ne your
9 thresholds and to study them And | think they
10 determned that -- that the 80 -- that again, the --
11 the 80 degree threshold is -- is -- is very arbitrary.
12 And -- and they were just trying to study it just to
13 determ ne, you know, how would that play out at their
14 facility? And again, they figured -- they found out
15 that it would inpact the facility differently dependi ng
16 on different areas or el evations.
17 M5. PETROPOULCS: Got it. | have just two nore
18 things I want to followup on. | want to nmake sure --
19 ei ther now or in post-hearing coments, if you can
20 clarify that the 80 and 90 that they were neasuring
21 against inthis -- in these studies was heat index, not
22 wet bul b gl obe tenperature of 80 and 90? | just want
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1 to make sure | understand what you're saying.
2 MR. STEPHENSON: Yeah. Again, I'lIl -- 1"lIl ask to
3 see if this information is proprietary, but they were
4 studying it between 80 and 90.
5 M5. PETROPOULCS: Heat index or wet bul b gl obe
6 t enper at ure?
7 MR, STEPHENSON: |'d have to ask that question.
8 M5. PETROPOULCS: Gkay, sorry | have so nmany
9 speci fic questions.
10 MR, STEPHENSON: | think they were trying to
11 conpare and contrast between maybe net hods they use and
12 what OSHA is proposing. And let ne ask them for
13 clarity, because | guess if we're recomendi ng wet
14 gl obe, that would conpare and contrast what you're
15 proposing. So let ne clarify that in our post
16 comment s.
17 M5. PETROPOULOS: GCkay. And I'll just |eave
18 anot her question with you that you can consider in
19 post - hearing comments; it's related. So OSHA proposed
20 two approaches for the triggers. One is the heat index
21 of triggers of 80 and 90. And then al so another option
22 I's using wet bulb gl obe tenperature and then
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1 calculating the NIOSH REL and RAL. And so those
2 i ncorporate things |ike workload and PPE. And so it
3 sounds |i ke maybe sonme of your nenber enpl oyers have
4 t hought about naybe the difference of using heat index
5 versus wet bulb gl obe tenperature. So would be curious
6 kind of if any nenber enpl oyers kind of envision
7 t hensel ves using wet bulb gl obe tenperature, if that
8 woul d be an easier option or a preferable option? And
9 then maybe any data that they're willing or able to
10 share on kind of how they've neasured the two and how
11 t hey' ve conpared them and -- and preferences that they
12 have on using those -- we would be really appreciative
13 to hear your thoughts on those things there.
14 MR. STEPHENSON: Yeah, | will -- 1 will check with
15 these nmenbers to see if they're willing to nmake this
16 public. Again, |I know that their preference would be
17 wet gl obe. Again, I'maguessing, and I'Il clarify
18 whet her or not they were kind of conparing the two, but
19 their preference is definitely wet gl obe.
20 But again, | have to reiterate the fact that, you
21 know -- you know, why create a new one-size-fits-al
22 regul atory requirenent for a problemthat doesn't exist
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Wi thin our industry? And | think that, you know, we
woul d prefer -- and based on the heat injury statistics
from OSHA that denonstrates our industry's success --

that we would prefer self-regulation and inter-industry

col l aboration. So we'll do our best to get that to you
for your own purposes. But again, | feel we believe
that our industry is -- is doing all the right things.

M5. PETROPOULCS: Thanks so nuch for your tinme and
thanks for listening to all ny questions.

MR, STEPHENSON: Thank you. They're great

questions. | -- | don't have all those answers.
Again, |I'mnot the expert, but I wll -- I wll dig
into those.

MB. PETROPOULCS: Thank you.

MR. LEVI NSON:  Your Honor, the next question from
OSHA cones from Dani el |l e WAtson here in the room

M5. WATSON: Hi, this is Danielle Watson from
OSHA.  During your testinony, you had nentioned access
to water and | was just curious if you could explain
how sone of your nenber enployers provide that access
and what are the typical quantity or anount of -- of

the water?
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1 MR. STEPHENSON: Yeah. Again, |'mnot the expert.
2 It's a diverse industry, so l'd like to consult them
3 if | could, and provide a nore thorough answer in
4 witing during ny post-conment period.
5 M5. WATSON:. Sure, thank you. | appreciate it.
6 That's -- that's the only question |I had.
7 MR. LEVINSON: And Your Honor, the |ast question
8 conmes from Adri ana Lopez here in the room
9 M5. LOPEZ- MENENDEZ: Hi, this is Adriana Lopez
10 wth OSHA. | just had a question about heat-rel ated
11 I 11 ness prevention training. |f you could, how nuch
12 time and other resources would you anticipating --
13 anticipate in updating these training prograns so that
14 you could conply with the requirenents of the proposed
15 standard? And are these changes that could be nade to
16 these requirenents -- what could we do to provide
17 flexibility to you?
18 MR. STEPHENSON. Well, | think the best way to
19 provide flexibility to us would be to not have the new
20 regulation, if it's going to exist, apply to us for all
21 the reasons |I've nentioned thus far. You know, we
22 haven't studied that. The only thing we're focused
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1 on -- our industry is focused on is being a | eader in
2 safety and security and -- and | believe that the
3 safety citations |'ve referenced during this cal
4 denonstrates that we are. And so | -- our industry
5 believes that we're doing a great job and, you know,
6 safety is our business. And so we'd |ike to continue
7 doi ng t hat.
8 W' ve not studied, you know, how this would apply
9 tous interns of howit would, you know, inpact
10 standi ng operating procedure. But again, as |
11 mentioned, it's a highly diverse industry and we have
12 so many di fferent business nodels and they really apply
13 safety protocols relevant to their own | ocal business
14 based on experience and based on the needs of their
15 enpl oyees. And agai n, because of our safety record, we
16 believe that they should continue to do that. And
17 overlaying a new regulation to a problemthat doesn't
18 exist in our industry would really create nore harm
19 t han good because of conpliance and maybe | ack of
20 clarity. And specifically, we -- many of our nenbers
21 are small businesses. And so, you know, we think it's
22 best for themto be able to operate their business and
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1 to not have to take the tine to take a | ook at how
2 t hese new regul ati ons woul d i nmpact their standing
3 operating procedures and then inplenment them Because
4 at the end of the day, based on our safety record, al
5 that would really do for themwas create nore tine and
6 cost. And it wouldn't really provide nore safety in
7 our opi ni on.
8 M5. LOPEZ- MENENDEZ: Thank you.
9 MR. LEVINSON: Thank you, Your Honor. That
10 concl udes OSHA' s questi ons.
11 JUDGE BELL: Any questions fromthe Solicitor?
12 M5. LEVIN. Jennifer Levin fromthe Solicitor's
13 O fice, Your Honor. No further questions. Thank you.
14 JUDGE BELL: Are there any other questions for
15 this witness?
16 M5. CARLON. There are not, Your Honor.
17 JUDGE BELL: M. Stephenson, thank you very nuch
18 for your testinony. W appreciate it.
19 MR. STEPHENSON:. Thank you, Judge. Thank you,
20 panel i sts. Thank you very nuch.
21 JUDCGE BELL: Al right. Are we at the point where
22 it's lunch tinme?
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1 MS. CARLON:  Yes, Your Honor.
2 JUDGE BELL: Ckay. So we're back at 1 o'clock
3 Eastern Tinme, is that right?
4 MR, LEVINSON: Yes, Your Honor.
5 JUDCGE BELL: Al right. Just on that note, | wll
6 tell you that |'ve been getting energency alerts that
7 the G ncinnati Departnent of Labor offices are closed
8 t oday because of the heat.
9 MR. LEVI NSON: Thank you.
10 JUDCGE BELL: And a failure of the air-conditioning
11 systemin the Peck Federal O fice building, apparently.
12 MR. LEVINSON:. W had simlar issues yesterday in
13 Phi | adel phia, sir.
14 JUDGE BELL: Yeah. |It's quite a heat outbreak
15 we're having. Al right. 1'Il talk to you at 1
16 o' cl ock. Thanks, everybody.
17 MR. LEVINSON: Thank you, Your Honor.
18 (Break.)
19 M5. CARLON: This is Mriam Carlon from ABT
20 d obal, OSHA's contractor. It's 1 o'clock eastern tine
21 and we are now rejoining OSHA' s informal rul emaking
22 hearing for Heat Injury and Illness Prevention in
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1 Qut door and | ndoor Whrk Settings. W wll review our
2 technical |ogistics again before we begin. |If you are
3 speaki ng today, you will receive a notification on your
4 screen that you are being pronoted to the paneli st
5 group a few mnutes before it is tinme to provide your
6 t esti nony.
7 Once pronoted to the panelist role, you will be
8 able to unnute and turn on your canera. W ask that
9 you do not unmute or turn on your canera until your
10 name has been called and you have been asked to start
11 your testinony. Speakers connected by tel ephone should
12 unmut e their phones when called to testify.
13 Al'l Webex attendees can access cl osed capti oning
14 and transl ated captioning by clicking on the CCicon in
15 the | ower |eft-hand corner of the application. You can
16 i ndi vidual |y sel ect your caption | anguage if
17 translation is required.
18 Al'l YouTube viewers will have access to auto
19 translation the day after the hearing.
20 Dependent on timng, there may be opportunity to
21 ask questions of other speakers giving testinony. You
22 may press the raise hand button at the bottom of the
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Webex application to indicate that you have a questi on.
If there is time, you will be called on by nanme and
pronoted to the panelists group to unnute and ask your
guesti on.

If you are having any technical difficulties,
pl ease send an email with your nanme and phone nunber to
publ i c_heari ng@bt assoc. com

I wll be introducing each speaker in turn.

Pl ease speak slowy and clearly so our court reporter
can record these proceedi ngs accurately.

The first speaker will be Jo Strang. Please state
your nane and affiliation for the record.

M5. STRANG M nane is Jo Strang, and | amwth
the Anmerican Short Line and Regi onal Railroad
Associ ati on.

JUDGE BELL: Ms. Strang, this is Judge Bell. o
ahead, pl ease.

M5. STRANG Al right. Thank you.

The Anerican Short Line and Regi onal Railroad
Associ ation represents the nation's 603 short |ine
rail roads and nore than 500 industry suppliers that

support them Thank you for allowng ne to speak to
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you today about the NPRM and its potential inmpact on
the small business freight rail industry. Short line
rail roads are indeed small businesses with an average
of 30 enpl oyees that provide outsized inpact on the
nation's freight rail system

W serve as the on and off ranp for access,
particularly in small town and rural Anmerica, serving
nore than 10, 000 custoners and shi pping all
commodities. This NPRM while well-intentioned to
protect workers from serious heat-related injuries and
I 11 nesses, is overly burdensone and should not apply to
rail roads as we are already regulated in this area by
t he Federal Railroad Adm nistration.

FRA' s actions to address heat-rel ated enpl oyee
rest and enpl oyee fati gue i ssues supersede OSHA' s
authority in the railroad context. Railroad safety is
primarily regulated by the FRA, which has authority to
prescri be regul ations and i ssue orders for every area
of railroad safety, supplenenting |aws and regul ati ons.

49 U.S.C. 20103 is the code under which FRA
derives its authority. FRA has exercised its authority

broadly to cover the NPRM subject matter. OSHA' s
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1 authority to regulate railroads is limted by FRA s
2 exercise of its statutory authority because OSHA
3 regul ati ons do not apply when anot her federal agency
4 exercises statutory authority to prescribe or enforce
5 standards or regul ations.
6 Accordingly, OSHA's authority to regul ate ends
7 when anot her federal agency -- in this case, FRA --
8 regul ates in the sane area. Myreover, FRA' s safety
9 data denonstrates that railroads' heat-related risk
10 mtigation prograns have been successful. Railroads
11 provi de extensive accident and incident reporting under
12 49 CFR Part 225.
13 As a result, FRA has collected detail ed heat
14 illness and injury data fromthe railroad industry over
15 an extended period. Over the last five years, from
16 2020 to 2024, the average -- annual average on duty
17 heat-related illness injury reports were 26 across the
18 entire railroad industry.
19 In context, there are nearly 200,000 railroad
20 enpl oyees nationw de. The heat-related injury rate for
21 t hose enpl oyees was | ess than 0.015 injuries reported
22 for 200,000 railroad enpl oyee hours worked. Over the
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1 | ast 30 years, only a single railroad enployee fatality
2 report cites heat as a potential cause.
3 Wiile we firmly believe that railroads should be
4 excluded fromthis NPRM and that as our primary
5 request, if the NPRM noves forward, as the regul atory
6 requirements will cause a significant burden to snal
7 busi ness railroads in the form of duplicated
8 recor dkeepi ng and tracking. Additionally, many
9 requi renents are sinply not relevant for the industry
10 or possible in the operational context of railroading.
11 We're very few enpl oyees working in a defined
12 space of any kind where enpl oyees wear nmultiple hats
13 serving in varied functions. Wth the treat -- heat-
14 i ndex triggers that do not reflect a region's clinate
15 or weat her patterns, the specifics of the vast array of
16 mtigation nmeasures that railroads currently take, and
17 the burdens that this rule would inpose, are laid out
18 I n our submtted coments to the record from January
19 14t h, 2025.
20 In short, we agree that it is inperative to
21 provide a safe working environnent at all tinmes and in
22 all weather conditions. Heat-related safety neasures
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are currently adequately and thoroughly regul ated by
the FRA. Moreover, injury and accident data over a

| ong period of time shows that these mitigation
neasures are highly successful. Therefore, we
respectfully ask that railroads be excluded from OSHA
oversight in the final rulemaking. That concludes ny
st at enent .

JUDCGE BELL: Thank you, Ms. Strang.

Questions fromthe OSHA roonf

MR, LEVI NSON:  Yes, Your Honor.

Thank you, ma'am for your comments, and we
certainly take your point on the limts of OSHA s
authority and jurisdiction, and that is sonething that
we will seriously consider. Let ne ask you a question
about -- you said this is already covered by FRA and
t hat what you're doing is adequate.

Can you tell us alittle bit about what short I|ine
rail roads are actually doing to protect workers from
heat, and how do you ensure that it's adequate,
particularly for a nobile workforce where you said, you
know, people don't have defined work settings or

wor kpl aces?
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1 M5. STRANG O course. So first of all, FRA
2 regul ates in the area that certain types of machinery
3 that's used, if it's -- has to have air-conditioning.
4 And then, the other way that railroads keep their
5 wor kers safer, they're -- for exanple, for our snal
6 busi ness rail roads, many of themare famly-owned, and
7 they treat their enployees |like famly. They take a
8 | ook out for when the tenperatures are high; they know
9 their | ocal working conditions.
10 And for us, in the small railroad industry, you
11 know, our distances aren't huge, for one, for nost --
12 nost of the small railroads. And people have access to
13 wat er, and to shade, and to being cool, and they al so
14 do multiple functions. So in a small railroad, nost
15 enpl oyees do nore than one thing. So they may be a
16 track worker on Tuesday, and a | oconotive engi neer on
17 Wednesday, because a |lot of railroads don't operate
18 every day, and they nmay have different functions.
19 Sonebody may work in an office one day, they may
20 work out in the field another day. So they're not
21 exposed to sonething, like, for a long period of tine
22 I n any given day, nost of the tinme, unless there may be
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1 a special project that's ongoing, in that -- which case
2 people will nonitor it nore closely.
3 My col |l eague, Eric Betke, is -- actually runs a
4 rail road, and he'll be able to tell you what his
5 rail road does, and | believe he's on next. So |'m not
6 sure if | covered your question or not, but I'malso
7 happy to survey our nenbers and see if there's anything
8 that 1've mssed that -- that they want ne to tell you.
9 MR. LEVINSON: Thank you. W do have sone
10 addi ti onal questi ons.
11 The next question is going to cone from Jonat han
12 Bearr, here in the room
13 MR. BEARR Hi, Jonathan Bearr, OSHA Directorate
14 of the Standards and Gui dance. Ms. Strang, in your
15 association's comments, it was noted that including a
16 list of work activities covered by the Heat Injury and
17 Il ness Prevention Pl an was unnecessary. How would you
18 ensure that the H I PP adequately addresses all heat-
19 rel ated hazards without identifying the affected work
20 activities?
21 M5. STRANG Well, | think our safety record
22 speaks for itself in the nunber of injuries and
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1 accidents that are -- have been reported over the past
2 several years.
3 MR. BEARR: And just a follow up on that. Do you
4 think that the different types of work tasks perforned
5 by different enployees would -- is inportant with
6 respect to protecting workers from heat?
7 M5. STRANG So | think part of the problemis
8 because short line railroads do nmultiple functions in
9 any given day, it would be - just be overwhel m ngly
10 difficult. And these aren't big, sophisticated
11 conpanies. They're small businesses that are already
12 extrenely heavily regul ated by the Federal Railroad
13 Admi ni stration, by the Pipeline and Hazardous Materi al
14 Safety Adm nistration, by the Federal Mdtor Carrier
15 Safety Adm nistration. So this, | nmeanit's - it's
16 just sinply not needed in our industry.
17 MR. BEARR Thank you. One nore question. |If the
18 supervi sor were al so assigned as a heat safety
19 coordi nator, do you anticipate any substantive changes
20 to their work?
21 M5. STRANG | would have to review the specific
22 duties, but we have -- typically, it's -- in certain
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1 types of work, there is sonmebody who is already going
2 to be in charge. So for exanple, if they're on
3 | oconotive, the conductor is in charge of the train.
4 If they are doing work on the track, then there's
5 typically a roadway worker in charge. So as |ong as
6 they could do their other duties, you know, perhaps
7 not. But you know, it would really depend on exactly
8 what they were doing and what the requirenents woul d
9 be.
10 MR. BEARR  Thank you.
11 MR, LEVINSON: Al right.
12 Your Honor, the next questions cone from Brenda
13 Finter, who is online.
14 M5. FINTER. Patti wll be asking these questions,
15 Andy.
16 MR. LEVINSON: Onh, sorry.
17 Patti Downs, who is online.
18 M5. DOWNS: That's okay.
19 Patti Downs with the Directorate of Standards and
20 Qui dance. W like to keep you on your toes, right?
21 Ms. Strang, in response to an earlier question,
22 you nentioned that your workers have access to shaded
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areas and breaks. However, other commenters have
stated that access to shade and frequent breaks aren't
realistic for railway workers. Could you just please
di scuss your experience with these controls a little,
and maybe any alternatives that have been used?

M5. STRANG Yes. Yeah, so it's the way that OSHA
prescri bes the shade, and rest, and the donning and
doffing of PPE that becones a problem So if it's --
if it's an area of shade where they can go sit in their
pi ckup truck for a while, that's fine. If it's
sonet hi ng where they have to erect a tent or do
something like that, it's inpracticable.

M5. DOMNS: kay. Geat. Thank you so mnuch.

That's all | have, Andy.

MR. LEVINSON: Your Honor, the next questions cone
fromDalton Moore, who's here in the roomw th us.

MR MOORE: Hi. This is Dalton More with the
Directorate of Enforcenent Prograns, and | just have a
question. And you can either answer this, or nmaybe, in
your post-hearing is fine, but as far as, |ike,

I ndustry hazard alerts, do you have any suggestions on

how to nake hazard alerts nore effective when
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1 t enperatures exceed the high heat trigger? And al so,
2 two, what woul d make a hazard alert nore effective, in
3 your opinion, for the industry?
4 M5. STRANG So those are -- those are good
5 guestions. And you know, we certainly distribute al
6 of the OSHA materials that we get. I'mon all of your
7 distribution lists, and we find nost of themto be, you
8 know, fairly relevant, and hel pful, and hel p raise
9 awareness of a certain issue. So if I could ask ny
10 menbers how they use them and get back to you, |'d be
11 happy to do that.
12 MR. MOORE: (Audio interference) you.
13 MR. LEVINSON: Thank you, ma'am and post-hearing
14 comrents are always very wel cone. Qur --
15 M5. STRANG Then, great.
16 MR. LEVINSON: -- |ast question from OSHA cones
17 from Rachel, who's joining us online.
18 M5. CARSE: Yes.
19 JUDCGE BELL: We're not hearing you.
20 M5. CARSE: kay. Sorry about that.
21 | just have one quick question. Can you tell us
22 about the size of your industry? And did | hear you
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1 correctly that you woul d consider all your nmenbers
2 smal | busi nesses?
3 M5. STRANG So it depends. It depends whose
4 definition of small business you' re using.
5 M5. CARSE: Uh- huh.
6 M5. STRANG | -- the Federal Railroad
7 Adm nistration's definition of snmall busi nesses, they
8 are. By the Small Business Adm nistration definition
9 of small businesses, nost of themare. Sonme of them
10 are owned by -- owned by a hol ding conpany, and nay not
11 be, but the vast mpjority are -- are independently,
12 privately-owned conpanies. So there are 603 short |ine
13 railroads in United States.
14 M5. CARSE: And do you happen to know about,
15 approxi mately, how many enpl oyees?
16 M5. STRANG It's roughly 30,000 enpl oyees.
17 M5. CARSE: Ckay. Al right. Thank you.
18 MR. LEVI NSON:  Your Honor, that concludes OSHA' s
19 guesti ons.
20 JUDCGE BELL: Thank you. Any questions fromthe
21 Solicitor?
22 M5. WLES: Thank you, Your Honor. Linda WIles
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1 fromthe Solicitor's Ofice.
2 Thank you, Ms. Strang, for your testinony today,
3 and for your tine.
4 | have no questi ons.
5 JUDGE BELL: Al right. Any other questions for
6 Ms. Strang?
7 M5. CARLON: Yes, Your Honor. W have one from
8 M. Lundegren.
9 MR. LUNDEGREN: Thank you, Your Honor, and panel.
10 And hi, Jo. This is Bruce Lundegren at the Ofice
11 of Advocacy at the U S. Small --
12 M5. STRANG Hi, Bruce. N ce to see you.
13 MR. LUNDEGREN:. -- Business Adm nistration.
14 Mobile. N ce to see you. Wll, | can't see you, but
15 Il --
16 M5. STRANG Well, actually, | just realized that.
17 MR. LUNDEGREN: -- can hear you.
18 M5. STRANG [|I'mso sorry. | forgot to turn ny
19 canmera on. Hi.
20 MR. LUNDEGREN. Ch, there you are. GCkay. Good.
21 M5. STRANG  Yeah, sorry about that.
22 MR. LUNDEGREN. That's okay. Jo -- also though,
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this is Bruce Lundegren. Thank you for your
associ ation and your nenbers' participation in the
SBREFA panel process on this a couple years ago. W

appreciate that. Can you just explain a little bit

nore how to -- what distinguishes a short line railroad

fromthe |arger railroads, and how you are

operationally different fromthen?

M5. STRANG Well, | nean, in many respects, our
operations are the sane. It's the sane gauge of track,
the sane type of, you know -- the sane types of cars,

et cetera. But in a lot of ways, we're very different.
So short line railroads, for one, our ownership is
different. W're -- we're privately -- all of the
rail roads are privately hel d.

Many of them are fam|y-owned businesses. Many
are famly businesses that have been in their famly

since the 1800s. In the railroad industry, if you

remenber, is a very old industry. The, you know -- the

second ol dest chartered railroad had their charter in
1838. They're still operating. |It's the Strasburg

Rai |l road i n Pennsyl vani a.

So we've been around for a very long tinme. One of
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the things that's different, though, about a small
busi ness short line railroad is there is not the sane
| evel of density on our lines, nost of the density is
fairly light. Mst - no short lines nay not operate
every day, or if they - and they may only operate in
dayl i ght hours.

So the big railroads are all 365, 24/7 operations.
Qurs typically are not. So there's alot - a lot
different aspects of it. And the other thing is, nost
peopl e do nore than one job. W don't have the |uxury
of having people that are dedicated to a particul ar
craft nost of the time, so people will do other things,
ri ght?

So in the large railroad, people are usually
defined by their craft and class. And then, there are
uni on agreenents where they nmay have rul es about what
work they're allowed to do or not allowed to do. W -
we usually don't have those in our industry. Mst of
it 1s, you know - I'll use the exanple of the
Sandersville Railroad as a very snmall railroad. It
runs 38 m | es.

The only comodity they haul is clay, and they
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1 haul clay four tinmes a week. So the people that work
2 on that railroad do nmultiple functions. So they may
3 work on the track and repair the track one day, and
4 they may be a | oconotive engi neer the next, and that
5 does not happen on the | arger railroads.
6 MR. LUNDEGREN. Ckay. And this is Bruce
7 Lundegren. And followi ng up on Andy Levinson's
8 questions about this issue of dual jurisdiction between
9 Federal Railroad and OSHA, can you - do your nenber
10 conpanies - do they already have health and safety
11 prograns in place, and do those include a heat
12 conponent ?
13 M5. STRANG So if they are in -- they -- first of
14 all, they -- they do. They all have -- they all have
15 safety plans, and they all work very closely with
16 their -- with their -- typically, with their |ocal FRA
17 I nspector. The other thing that some -- sone railroads
18 al so fall under state heat plans that exist. So we
19 have a nunber of railroads that are in states that have
20 a state requirenent for a heat plan that they' Il --
21 that they'll then follow
22 So that's -- and actually, that brings up anot her,
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1 kind of, winkle in our conmment, which was, you know,
2 there is not a harnoni zati on between the state pl ans
3 and the NPRM So there are sone variati ons where sone
4 states have different requirenents, and people were a
5 little concerned about that too. But for the nost
6 part, | nmean, | think the -- the safety data really
7 speaks for itself, and we just don't have heat-rel ated
8 injuries or illnesses. So whether they have a plan or
9 not, whatever they're doing seens to be working.
10 MR, LUNDEGREN: Ckay. Thank you. That's all |
11 had.
12 Thank you, Your Honor.
13 JUDGE BELL: All right.
14 Any ot her questions?
15 M5. CARLON: There are not, Your Honor.
16 JUDCGE BELL: Al right.
17 Ma' am thank you very much for your testinony. W
18 really appreciate it.
19 M5. STRANG  Thank you. | appreciate the
20 opportunity.
21 JUDCGE BELL: Ckay. Bye-bye.
22 M5. CARLON:. The next speaker is Eric Betke.
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1 Pl ease state your nanme and affiliation for the record.
2 MR. BETKE: My name is Eric Betke. [|I'mthe
3 Presi dent of -
4 JUDCGE BELL: M. Betke, we can't hear you.
5 MR. BETKE: Can you hear nme now?
6 JUDGE BELL: Very faintly.
7 MR. BETKE: Al right. |Is that better?
8 JUDCGE BELL: That is nmuch better. Thank you.
9 MR. BETKE: Ckay. (ood.
10 Al right. M nane is Eric Betke. |'mthe
11 President of the Farnmrail System I ncorporated, |ocated
12 in dinton, Cklahonmn, and |'m al so the President of the
13 Fi nger Lakes Railway up in Geneva, New York. | - so
14 with that, 1'Il start.
15 My nane is Eric Betke, and | serve as the
16 President of Farnrail SystemliInc., a Cass IIl short
17 line freight rail operator known as Western Ckl ahoma's
18 Regional Railroad. Qur 390 route mles conprise part
19 of an effective interline service territory, including
20 12 states within a 500-mle radius, and 11 netropolitan
21 areas within 300 mles. Farnrail also has a joint
22 venture railroad operation in upstate New York, the
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1 Fi nger Lakes Rail way.
2 Qur enpl oyee-owned enterprise speaks to a
3 conpr ehensi ve workforce commtnent to safety at al
4 times and under all conditions. Heat-related safety is
5 critical for a carrier which operates for 3 1/2 sumrer
6 nonths in tenperatures exceeding 85 degrees. This
7 NPRM while well-intentioned to protect workers from
8 serious heat-related illnesses and injuries, is
9 superseded by the Federal Railroad Adm nistration, such
10 that railroads should be excluded froma final
11 r ul emaki ng.
12 The FRA has exercised its authority broadly to
13 cover the NPRM subject matter, including regul ations
14 governi ng hours of service enployees that preclude the
15 application of OSHA' s heat injury and illness
16 prevention regul ati ons concerning rest breaks for train
17 operations’ enployees, dispatchers, naintenance of way
18 personnel, and signal system enpl oyees.
19 Moreover, FRA's safety data denonstrates that
20 rail roads' heat-related risk mtigation prograns have
21 been extraordinarily successful. Over the last five
22 years, the heat-related injury rate for railroad
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1 enpl oyees was | ess than .015 injuries reported for
2 200, 000 hours wor ked.
3 Since its inception in 1981, Farnrail has had only
4 four heat-related incidents. The NPRM as witten does
5 not reasonably take into consideration procedures
6 already in place on railroads, nor does it contenplate
7 the realities of railroad options. Exanples include
8 OSHA fails to consider specific personal
9 characteristics and work factors that nay affect heat
10 strain. As a part of the hiring process, railroads
11 assess whether a candidate for enploynent can perform
12 j ob-specific tasks related to the position, including
13 wor k bei ng done in potentially high heat conditions.
14 Enmer gency response plans nust rely on a designated
15 person to i nvoke heat energency procedures. This
16 stipulation is inpractical on a railroad where
17 operations are spread out over tens of mles and crews
18 can vary day-to-day. Every enployee is responsible for
19 safety, and the closest to a potential event nust be
20 able to respond quickly.
21 The NPRM s requirenents are overly burdensone for
22 the railroad services. The requirenent of a high heat
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 149
1 t hreshol d of 80 degrees as a triggering event does not
2 consider regional climate realities. There would be
3 hi gh heat events 110 days out of the year in Western
4 Okl ahoma. Railroads nay have dozens of work sites by
5 definition, including a vehicle riding al ongside a
6 train, renpte stations, and a headquarters | ocati on.
7 Each would require a definitive plan. Farnrail is
8 steadfastly commtted to workpl ace safety and fulfills
9 the intention of this NPRMin the foll ow ng ways.
10 First and forenost, the potential inpact of heat and
11 ot her weat her conditions is addressed in the daily
12 safety briefing that precedes all work activities. It
13 covers heat mtigation actions to be taken, |ocations
14 of avail abl e resources, cool places, the proper actions
15 and treatnents should an injury or illness occur.
16 Each crew is provided with coolers, ice, water,
17 Gat or ade, cooling PPE, air-conditioned buildings or
18 vehi cl es, and enpowered to take rest breaks as needed.
19 I n some cases, work schedules are nodified to avoid the
20 hottest hours of the day. Al field resources carry
21 radi os that connect to each other, as well as the
22 di spatcher in the main office.
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1 Farnrail is just one exanple of nore than 600
2 short |ines geographically ranging from Al aska to
3 Florida that woul d be excessively and unnecessarily
4 burdened by this rulemking. FRA s regulations are
5 reflective of the industry work environnent, and
6 mtigation procedures have been shown to be effective
7 over many years' experience. W urge you to exclude
8 railroads fromthe final rul enaking as we are
9 appropriately regulated in the areas contenpl ated by
10 this NPRM by the FRA. Thank you for the opportunity to
11 participate in this hearing.
12 JUDGE BELL: Thank you, M. Betke. W appreciate
13 it.
14 Questions fromthe OSHA room pl ease?
15 MR. LEVINSON: Yes, Your Honor. Andrew Levinson
16 for OSHA
17 Thank you very nmuch, M. Betke, for your
18 testinmony. As | stated before, we take your point
19 about FRA authority and jurisdiction, and that's
20 sonething that the agency will carefully consider. One
21 of the things I'mtrying to understand, given all of
22 the things that you've said that you're doing in
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1 Farnrail, what particular aspects of OSHA s regul ation
2 woul d be unduly burdensone for you?
3 MR. BETKE: Well, I -- | think having a, you
4 know -- a designated safety officer everywhere -- you
5 know, we have 390 nmiles in Cklahoma. So you can have
6 peopl e anywhere on the system 120 m | es away from ot her
7 folks. So you know, you would require a 1/2 a dozen or
8 eight different specifically designed, you know, folks
9 focusing on the heat injury and ill ness.
10 And what we try to do is train our people to all
11 be very aware of it. Wen you live in Okl ahoma, you
12 have to be aware of the heat. |It's part of |ife out
13 there every day. The -- the other conponent is the
14 reporting and adm ni strative aspects of this. The, you
15 know, regulatory nature of railroads is very intense
16 al ready, and you know, we want to be able to expend our
17 resources on nmaking our railroad better, supporting our
18 peopl e, training our people, rather than doing
19 addi ti onal paperwork. So that's -- you know, that's a
20 part of it.
21 MR. LEVI NSON: Thank you.
22 The next question cones from Zoe Petropoul os,
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1 who's joining us online.
2 M5. PETROPOULCS: Hi. Zoe Petropoulos with the
3 Directorate of Standards and Gui dance. | heard you,
4 you know, nention your successful heat mtigation
5 prograns in your industry, and | was just curious if
6 any of those prograns include specifics on nonitoring
7 heat conditions? And if so, what that typically |ooks
8 i ke?
9 MR. BETKE: Well, so going back to the safety
10 briefing | nentioned. So every day, there is a safety
11 briefing before work starts. Sonetines there are
12 mul tiple safety briefings during the day if the nature
13 of the work changes. Heat is a part of that for nost
14 of the sunmer, as well as the weather in general
15 because it can be very threatening in Wstern Ckl ahoma
16 wi th thunderstorns and tornadoes, et cetera.
17 So they use standard weat her apps to be able to
18 noni tor where they are during the day. The crew | ead,
19 essentially, takes responsibility for the safety
20 briefing, the discussion about heat, the discussions
21 about mtigation of heat, and they're enpowered to take
22 as many breaks as -- as they need. There have been
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1 days where we sinply haven't worked in the field in
2 some aspects because it was too warm And that's just
3 where we have to be. You have to be safe to be able to
4 operate out there.
5 M5. PETROPOULOS: Got it. Thank you so nuch.
6 That's it for ne.
7 MR. LEVINSON:  Your Honor, that concl udes the
8 questions from OSHA.
9 JUDCGE BELL: Anything fromthe Solicitor?
10 M5. WLES: Thank you, Your Honor. Linda WIes
11 fromthe Solicitor's Ofice. No questions for ne.
12 Thank you so nmuch for your tinme and testinony today.
13 JUDGE BELL: Any other questions for this w tness?
14 M5. CARLON: There are none, Your Honor.
15 JUDCGE BELL: M. Betke, thank you very much for
16 your testinony. W really appreciate it.
17 MR. BETKE: Thank you. Have a good day.
18 JUDGE BELL: You too.
19 M5. CARLON: The next speaker is Jared Cassity.
20 Pl ease state your nanme and affiliation for the record.
21 MR. CASSITY: Jared Cassity, Smart Transportation
22 Division. |'mthe Deputy National Legislative and
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1 Safety Director.
2 JUDGE BELL: M. Cassity, go ahead, please.
3 MR. CASSITY: Al right. Thank you.
4 Good norning. My nane is Jared Cassity. |I'mthe
5 Deputy National Safety and Legislative Director for
6 SMART Transportation Division, which is the | argest
7 railroad union in the country representing a variety of
8 crafts, but nost of which are in operations, or the
9 actual novenent of trains, and work as conductors or —
10 and/ or | oconotive engineers. W also represent a
11 nunber of comuter, transit, and bus properties across
12 the country, with nmenbers typically working in the
13 conductor, operator, or driver crafts.
14 A qui ck background on ne. Before being elected to
15 serve in ny current position, | wrked as a certified
16 conductor and | oconotive engi neer for CSX, a O ass |
17 railroad. | cone fromthe craft and |I've not only
18 experienced first-hand the challenges and difficulties
19 of the job, but also, the necessary exposure to the
20 el enent s.
21 But | nmust say, railroading is unlike any other
22 job I'"ve ever had, despite the fact that all have
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1 required me to work outside. This is because for --
2 t hrough frei ght operations, you are often tasked with
3 wal ki ng great distances or working in isolated or
4 renote areas, but unlike nost other jobs, there are no
5 facilities available, and only the water you can carry,
6 in the | andscape that surrounds you.
7 So to start, | want to say that it is our belief
8 that OSHA absolutely has authority and jurisdiction to
9 regul ate a rule such as this for the railroad industry.
10 As you all know, unfortunately, there are tinmes when
11 the lines of jurisdiction between the agency and the
12 FRA get a little blurry. But it's clear to us that the
13 OSHA FRA Policy Statenent of 1978 that allows for OSHA
14 to have jurisdiction over environnental factors.
15 An excerpt fromthe reference policy provides
16 that: “FRA has determned that a territorial approach
17 to the exercise of its statutory jurisdiction over
18 rail road safety...woul d depl ete energies and resources
19 better devoted to the safety of railroad operations.
20 If FRA were to address all occupational safety and
21 health i ssues which arise in the railroad yards, shops,
22 and associ ated offices, the agency would be forced to
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1 develop a staff and field capability which, to an
2 extent, would duplicate the capability already
3 possessed by OSHA. In view of this situation, FRA
4 recogni zes that OSHA currently is not precluded from
5 exercising jurisdiction with respect to conditions not
6 rooted in railroad operations, nor so closely rel ated
7 to railroad operations as to require regulation by FRA
8 in the interest of controlling predom nant operati onal
9 hazards.”
10 As such, | think it's critically inportant that
11 you understand the nuances of railroading, the existing
12 chal | enges, and the need for sufficient planning.
13 Trains are |like any other machine in that they have
14 mechani cal failures. Wether it's an engine or a
15 mechani cal conponent, it is not unconmon for a train
16 crew to experience an unplanned, yet necessary stop,
17 while on route to their destination.
18 As you can i nmagi ne, these unexpected breakdowns
19 rarely happen in the nost convenient of |ocations, and
20 unfortunately, the frequency of these experiences is
21 seem ngly on the rise, happening dozens, if not nore
22 times a day across the country. This can be attributed
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1 to a whole I ot of things, but none nore so than the
2 growi ng | ength of trains.
3 It is not uncomon for our nmenbers to be tasked
4 Wi th operating over-the-road trains in excess of three
5 mles in length, and like with any other type of
6 equi pnent, the nore | oader weight you add to it, the
7 nore likely it is to experience a failure. This
8 results in one of the crew nenbers having to disenbark
9 the | oconotive and walk the train to find the break and
10 fix it.
11 Wal king a train is not easy. Mdire often than not,
12 you have to take your steps on |large, |oose rocks that
13 are fixed on a grade or an angle. You do not have
14 provi ded wal kways, nor do you have a fixed surface in
15 which -- in which to take your next step. You are
16 fully exposed to the elenments and you are limted to
17 only what you can carry.
18 As you can imagi ne, wal king great distances in
19 this type of scenario takes tinme, and cannot, nor
20 shoul d not, be rushed. It takes the average person
21 approximately 15, 20 mnutes to walk a mle wth proper
22 footing. For our conductors, they can be forced to
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1 wal k nore than three mles in this difficult terrain
2 just to get to the end of their train.
3 This takes energy and tine, both of which are
4 extrenely problemati c when exposed to extrene heat, but
5 then, you have to figure in the fact that they have to
6 wal k an additional three mles just to get back to
7 their | oconotive or their train's head end. That neans
8 w thout any repairs, just wal king, a worker will be in
9 the heat for nore than two hours, limted to the water
10 that he or she can carry.
11 Conpounding this issue is the | ack of
12 dependability for comruni cation. Conductors are
13 provi ded with handhel d radio so that they can
14 comruni cate with the engineer in the cab of the
15 | oconotive, but they are only able to do so for a
16 limted di stance. Because of the astronom cal |ength
17 of trains, conductors often lose their ability to nmake
18 a radi o connection and have no neans in which to relay
19 their status to their fell ow crewrenber.
20 The only thing they can do is clinb onto the top
21 of arailroad car in the hopes that the height wll
22 give thema clearer radio path to the head end, or they
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1 can wal k cl oser, potentially adding to the exposure.
2 Anot her concerning issue is that there are tinmes when
3 the air-conditioning in | oconotives doesn't work. Not
4 only does this nean that the crewis |imted to cooling
5 t hensel ves by the anbient air, but it also neans for
6 t he worker who just walked six mles in the extrene
7 heat, that they will have no relief.
8 Rai l roading is not pretty, but it does traverse
9 sone of the best and worst | andscapes this nation has
10 to offer. But that also neans that workers are tasked
11 with wal king trains in the desert, the nountains, or
12 everything in between. Unfortunately, however, there
13 is rarely a roadway or roadbed for a vehicle to access
14 those | ocations, |leaving the crew to address their
15 | ssue individually.
16 This is where the rule would go a | ong way toward
17 protecting the nen and wonen working on or with
18 Anmerica's freight trains. Rail carriers should
19 absolutely be required to have heat hazard assessnents,
20 and we would like to be a part of that in | abor
21 managenent col | aboration. There should be plans for
22 the varying degrees of risk to tenperature so that a
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1 wor ker can adequately prepare for the task ahead.
2 Communi cati ons shoul d be ensured to mtigate
3 uncertainty or react in an enmergency. Training should
4 be provided, and sufficient anmounts of water shoul d be
5 provided on all |oconotives, nonitoring of the
6 tenperature, and providing trackers with that
7 I nformati on so they can plan accordingly, and having a
8 witten plan in place for what to do should a heat-
9 related ill ness ari se.
10 This is not a heavy lift for the rail carriers as
11 they already require -- they're -- as they are already
12 required to provide water, and there are neans to
13 | nprove radi o comruni cations. But perhaps what is
14 needed nost is established guidelines that provide for
15 when an enpl oyee nust take a break, or what to do when
16 rest, shade, or hydration isn't imediately avail abl e.
17 Plans that protect the worker from discipline when
18 trying to take the safest course, and then, enpower and
19 encourage themto be proactive in seeking breaks from
20 the el enents rather than powering through it. It was
21 I nportant to ne that | testify here today because the
22 railroad industry can sonetinmes seemngly fall through
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1 the cracks, but the risk and the effects of heat are
2 just as real for us as they are for anyone el se.
3 The exposures are long, the tasks are difficult,
4 and the need for proper planning, assessing,
5 noni tori ng, communi cating, and training could not be
6 greater. Thank you for allow ng ne the opportunity to
7 speak with you today.
8 JUDCGE BELL: Thank you, M. Cassity.
9 Questions fromthe OSHA roonf
10 MR, LEVINSON: Yes, Your Honor. Andrew Levinson
11 for OSHA
12 Thank you very nmuch for your testinony, M.
13 Cassity. One of the things that we received in witten
14 comments was that - fromthe Association of Anerican
15 Rai | roads that commented on the chal |l enges of
16 providing - of the - the standard’ s requirenents
17 rel ated to heat energency procedures would be
18 particularly challenging for the railroad industry. Do
19 you have thoughts on that comment?
20 MR, CASSITY: And | apologize. M conputer froze
21 there. | heard heat, and | heard energency. Wat was
22 that last part there?
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1 MR. LEVINSON: Yeah, yeah. So the Association of

2 American Railroads comrented that they thought that the

3 proposed standard s requirenents related to heat

4 ener gency procedures would be particularly difficult

5 for the railroad industry. And we wanted to know if

6 you had thoughts or comments on that?

7 MR, CASSITY. Yeah. | -- 1 -- 1 don't believe

8 that to be true. | nean, you know, as Ms. Strang

9 testified earlier, they -- they do things to help

10 mtigate sone of these exposures. The reality of it is
11 t hough that the problem arises when -- when things

12 happen on the railroad industry, and you know, for them
13 to suggest that they have proper standards in place to
14 address heat-rel ated energencies, | do not believe that
15 to be true.

16 You know, | also heard a |lot of the conversation
17 regardi ng around the data and the lack of -- or the --
18 or the suggestion or notion that there's not very many
19 heat-related injuries. |In ny experience, we have quite
20 a few They're just not reported accurately or

21 appropriately, and -- and to ne, that speaks to the

22 fact that they're not quite equipped to respond to
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t hose heat-rel ated energenci es.

| do not believe it to be a big lift for them but
| -- | do think there needs to be a plan in place,
which this regulation, in nmy opinion, would do to
provi de those guidelines for -- for the carriers. But

al so, for the enployees to know what the expectation

I's, what -- what, you know, they are to do in certain
situations, and -- and we could actually get to
mtigating these factors. But as far as it -- as far

as it being a difficult thing for themto achieve, | --
| -- 1 just don't -- | don't see that being the case.

MR. LEVINSON: Thank you, sir. And if you're
going to file any post-hearing comrents, any
i nformati on that you have on underreporting anong
people in the railroad industry would be greatly
appr eci at ed.

MR. CASSITY: Absol utely.

MR. LEVINSON: The next question cones from Zoe
Pet r opoul os, who's joining us online.

M5. PETROPOULCS: Hi. Zoe Petropoulos with the
Directorate of Standards and gui dance. | have a

question about the witten comrent that you all
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1 submtted. So in your witten coment, your
2 organi zation urged that thernoneters in | oconotive cabs
3 be, quote, self-reporting? | was wondering if you
4 coul d expl ain what you neant by self-reporting? | want
5 to make sure that we don't msinterpret what you al
6 were trying to argue there.
7 MR. CASSITY: So basically, giving the crew access
8 to what's happening in the anbient air tenperature
9 right now Currently, in the operations, |I'mnot aware
10 of any |oconotive that provides an external air
11 tenperature. So you know, just having that little bit
12 of a heads up woul d make a huge difference.
13 So | mean, obviously you can open the door or
14 wi ndow and say, wow, it's hot. But you know, if you're
15 wal king fromthe air-conditioning into the heat, you
16 know, there -- may be -- there may be an adj ust nent
17 factor that's not adequately addressed or -- or
18 accounted for.
19 And so you know, being able to fully understand
20 and process, you know, what the tenperature is.
21 ldeally, if this rule is put into place, we'll have
22 plans wth tenperature thresholds, and you'll be able
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1 to judge what the plan is accordingly by being able to
2 see that tenperature. So really, it's just nore
3 information for the crew, part of the nonitoring that
4 the rul e addresses and part of the conmunication. Just
5 maki ng sure that they're armed wth all the information
6 they need to -- to work safely.
7 M5. PETROPOQULOS: Got it. If now, or nore |ikely
8 I n post-hearing comments, if you can share any details
9 on what you've currently observed with regards to
10 nonitoring in work areas that would be hel pful.
11 MR CASSI TY: Sure.
12 M5. PETROPQULCS: Thank you.
13 MR. CASSITY: 1'd be happy to.
14 MR. LEVINSON: All right. Your Honor, the next
15 guestions cone fromPatti Downs, who's joining us
16 onl i ne.
17 M5. DOMNS: Hi . Patti Downs with the Directorate
18 of Standards and Cui dance.
19 M. Cassity, you nentioned several chall enges
20 faced by workers, especially during equi pnent
21 breakdowns. And OSHA is interested in | earning nore
22 about what controls are currently in place and bei ng
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1 used to prevent heat-related illness in --- in those
2 situations?
3 MR. CASSITY: Sure. So for the Cass | railroads,
4 which is the magjority of the industry, and where | have
5 previ ously worked, you know, basically when a breakdown
6 happens, you - you only can carry what you can carry.
7 You have a radio strapped to your side, and you have a
8 lantern if it's nighttinme. O you may not have a
9 | antern, but then, you have - | nean, you have one or
10 two bottles of water.
11 Typically, they don't fit in pockets, so you
12 literally have to carry them And you know, in order
13 for you to even just get off the |oconotive, you have
14 to have three points of contact, so even trying to
15 juggle two bottles is tricky. But let's say you -- you
16 manage to get two bottles off of |oconotive.
17 If -- if you're in a desertous area, or just in
18 a--ina--inalocation that's sparse, and there's
19 not a lot of trees, there is no shade. | nean, you're
20 literally trying to walk along a -- a -- a slippery
21 rock grade wal kway, if you will. And -- and it's
22 extrene distances, it's difficult.
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1 It -- it takes a | ot of energy, and you have to
2 manage the amount of fluid intake you have for -- for
3 the time that you're out there. You know, if you get a
4 mle, two mles back, and you need a break, and -- you
5 know, there needs to be a plan on what to do when you
6 don't have shade, when you don't have enough hydrati on,
7 you know, because the -- the engi neer cannot just
8 di senbark the | oconotive and bring it to you, or then
9 t hey expose thenselves to the sane situation.
10 And so it's -- it's figuring out those vari abl es,
11 and it speaks to why the need for the plan is so
12 critically inportant because once you' re on the ground
13 and you begin wal king, you're -- you're exposed.
14 There's nothing el se you can do. There's -- you're not
15 packing a tent with you. You're not bringing an
16 unbrella with you, you know? All you have is the water
17 you can carry, and it -- it is -- it's difficult.
18 M5. DOMNS: Ckay. Thank you. Do your nenbers use
19 any sort of, like, cooling PPE, or do they take,
20 like -- | don't know, |ike, Canel Baks, water backpacks,
21 anything like that with themin these situations or?
22 MR. CASSITY: So the cooling PPE is sonetines
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1 avail able; it's not always available. 1It's one of
2 those things that you grab when -- when the carriers
3 provide it. Unfortunately, it's not required by any
4 rule, regulation, or agreenent that |I'm aware of, at
5 | east not in the conductor or engineer crafts. But
6 when they are avail able, you do grab them and you can
7 use them
8 As far as the backpack or the Canel Baks go, that's
9 kind of tricky in the railroad industry because you've
10 got to be real careful wth things that can grab. So
11 If you can imagine a train rolling by you, and you have
12 that excess material that could actually grab a hold of
13 a piece of equipnent, it could, therein, kind of becone
14 its own threat.
15 That being said, I'"'mnot -- |I'mnot aware of
16 anything that directly states you can't do that. It
17 certainly is an idea. It's not sonething that's
18 provided. It would, you know -- if sonmeone wanted to
19 do it, they would have to do it on their own accord at
20 this point. But you know, it's -- it's sonmething --
21 It's sonmething certainly to be considered, but there --
22 there are risks when you -- when you add stuff to your
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1 body when you're -- when you're tal ki ng about noving
2 equi pment around you.
3 M5. DOWNS: Thank you. That's all the questions |
4 have.
5 MR. CASSITY: Kkay.
6 MR. LEVINSON: Your Honor, the |ast questions cone
7 from Rachel Carse, who's joining us online.
8 JUDCGE BELL: W can't hear you. Still can't hear
9 you. No. Cannot.
10 M5. CARSE: Can you -- |'musing Jason's conputer.
11 Can you hear ne now?
12 JUDGE BELL: Yes.
13 MB. CARSE: kay.
14 M. Cassity, | just wondered if you had any data
15 or information about tenperatures inside the train when
16 the train is stopped? Is it simlar to outdoor
17 tenperatures, higher, lower? Any data, information on
18 that we woul d appreci ate.
19 MR, CASSITY: Sure. So that -- that does depend.
20 There is a regulation for |oconotives, | believe, built
21 after 2006. They have to be built with air-
22 conditioning. There are rules in place that, when a
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 6 6/24/2025
Page 170
1 | oconotive is avail able that has air-conditioning, it
2 has to be the | ead | oconptive, neaning where the crew
3 I s positioned.
4 So when a train is stopped, assumng -- assunmng a
5 perfect world scenario, it's -- it's a confortable
6 environnment. Should the air-conditioning stop, or you
7 be provided a | oconotive that doesn't have working air-
8 conditioning, you are solely limted to the anbient air
9 that is noving when you' re noving. And when you're
10 idle, it gets really hot.
11 I nmean, if you can inmagine sitting in a steel box
12 whil e the sun beats down. Sone of the hottest
13 experiences in ny life, frankly, have been in a -- in a
14 | oconotive without working air-conditioning, and it
15 woul dn't -- we -- we did not have the ability to take
16 the tenperature, but it would not surprise ne a bit
17 would it -- it wasn't 120, 130 degrees in sone
18 I nst ances.
19 Especially when there's no breeze, it -- it gets
20 very hot. But | -- | do want to be fair, air-
21 conditioning is nore available than it was when | hired
22 on. In fact, it's nore common than not, but -- but
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when it does go, it -- it's -- it's a very hot
si tuati on.

M5. CARSE: kay. Thank you. And one |ast
guestion. Regarding rest breaks, can you just
el aborate a little bit on what the current |evel of
rest breaks are? Like, how often and how |l ong they are
i n your industry, and how people are able to take rest
br eaks.

MR. CASSITY: Yeah, sure. So |I'mglad you asked
that. | would tell you that, frankly speaking, nost
menbers that we represent on Class | railroads probably
don't take rest for fear of the repercussions from
managenment in doing it. There are sonme web-based
training videos that are typically 10, 15 m nutes |ong
that will tal k about heat, that say you can take a
break, but it is not a well-known standard, if you
will.

When you go out onto the railroad, even in the
m ddl e of sumer, it is not sonmething that's readily
tal ked about. There is, you know, this theory that you
can take breaks, but know ng, you know - know ng when

that should occur or how that should occur is really
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1 not prevalent. And it's one of the reasons that we are
2 so firmy supportive of this NPRM because it - you
3 know, this idea or notion of - of howto work safely in
4 the heat really is not - it's not a present thing, at
5 | east for the O ass Is.
6 The short lines may be a little better. They do
7 have a smaller group, which I think allows for a little
8 tighter -- or nore of a tight knit group and
9 communi cation. But you know, for the big railroads,
10 taking breaks is typically frowned upon, even -- even
11 in the heat, and it's -- it, you know, | -- | wish |
12 could tell you for certain. But it's -- it's very
13 uncommon for someone just to take their break because
14 they know they're entitled to their break. Typically,
15 when the break occurs, it's just because they can't go
16 any further and they have to take that break.
17 M5. CARSE: GCkay. Thank you. That's all.
18 MR. LEVINSON: And Your Honor, that concl udes
19 OSHA' s guesti ons.
20 JUDCGE BELL: Anything fromthe Solicitor?
21 M5. WLES: Thank you, Your Honor. Linda WIes
22 fromthe Solicitor's Ofice. | do have one question.
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1 M. Cassity, thank you for being here today, and
2 t hank you for your testinony. | wanted to ask if you
3 could elaborate a little bit. Wen you were descri bing
4 wor k scenari os when the train breaks down, and the crew
5 has to disnount fromthe train, and carry their own
6 supplies, it sounds like the supplies are stored in a
7 central |ocation, perhaps in the |oconotive.
8 Is there a possibility for supplies to be stored
9 along the train cars, or are there crew nenbers that
10 work in different |locations along the train cars? |If
11 you could just provide a little bit of explanation of
12 what is the typical work environnment under those
13 ci rcunstances, that woul d be swell.
14 MR. CASSITY. Sure. So a typical crewin the
15 railroad industry is -- is a conductor and a | oconotive
16 engineer. It's just two people on the train. They are
17 stationed in the head end, or |ead cab | oconotive, the
18 very first loconotive. That is where the supplies are
19 kept. There are, typically, packages of water bottles
20 that are in there. There is a cooler. [It's not an
21 el ectric cooler; it's a cooler that you, kind of, put
22 ice on or dunp on -- dunp ice onit, and -- and try to
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1 keep it cool, you know?
2 But a crew can work 12 or nore hours. By |aw,
3 they're limted to 12, but they can be on duty | onger.
4 So that -- that ice doesn't always stay there, and --
5 and you do have -- that has a part of a factor too.
6 But to get back nore to your question, the supplies are
7 on the |l oconotive. Wen you get off the | oconptive,
8 there is really nowhere el se for those supplies to be
9 provi ded. Sone trains do have |oconotives in the
10 m ddl e and the end, not all of them
11 There is a possibility that there could be water
12 on them but typically, the Cass Is do not like to
13 stock water on those because they're not really
14 accessible for - for sonmeone to get to when they have
15 the train built. And so you know, once you start
16 wal king, there's - there's really nowhere el se for that
17 water to be. The rail cars thensel ves cannot house
18 water. That - there's just no safe |ocation for them
19 to do so.
20 There are no other people out there working. You
21 can imagi ne stretches of -- of rail routes that go from
22 a hundred mles to 300 mles just for one trip, and you
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1 know, obviously you can't -- you can't stock water for
2 a 300 mle territory. And so it's -- basically, your
3 only real option is the |oconotive and -- and what you
4 can carry.
5 M5. WLES: Thank you so much.
6 Linda Wles fromSolicitor's Ofice again. That's
7 all for me, Your Honor.
8 JUDGE BELL: Any other questions for M. Cassity?
9 M5. CARLON: There are not, Your Honor.
10 JUDCGE BELL: Al right.
11 M. Cassity, thanks very nuch for your testinony.
12 We appreciate it.
13 MR. CASSI TY: Thank you. Thank you, Your Honor.
14 M5. CARLON:. The next speaker group is Edison
15 Electric Institute, represented by Al Payton and
16 Char mayne Evans. Pl ease state your nanme and
17 affiliation for the record.
18 MR. PAYTON:. Good norning. M nane is Al Payton.
19 I'"'mthe Vice President of Safety and Technical Training
20 at Center Point Energy, and |I'm here today to speak on
21 behal f of the Edison Electric Institute.
22 JUDGE BELL: Al right. M. Payton, go ahead
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1 pl ease.
2 MR. PAYTON. Well, definitely, good afternoon,
3 everyone. Really appreciate the opportunity to speak
4 with you all this afternoon about OSHA' s notice of
5 proposed rul emaki ng on Heat Injury and Il ness
6 Prevention in Qutdoor and Indoor Work Settings. EEl is
7 the association that represents all U S. investor-owned
8 el ectric conpanies. EElI nenbers provide electricity to
9 nore than 250 mllion Anericans and operate in all 50
10 states and the District of Col unbi a.
11 The el ectric power industry supports nore than
12 seven mllion jobs and comrunities across the United
13 States. EElI applauds OSHA' s efforts to protect workers
14 fromheat-related injuries and illnesses. EElI nenber
15 conpani es mai ntai n conprehensive safety and health
16 prograns designed to protect enployees from al
17 wor kpl ace hazards, including exposure to high heat.
18 EEl nenber conpani es have devel oped sophisticated
19 prograns to address high heat hazards, and based on the
20 data, these prograns are effective in preventing
21 significant heat illnesses. EEl nenbers are concerned
22 about sone of the provisions -- provisions in OSHA's
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1 proposals, particularly those that will require
2 anendnents to existing prograns that are working well.
3 EEl urges OSHA to nove forward with a sinplified
4 final standard, limted to requirenments for water,
5 rest, shade, and training. Heat is a very conpl ex
6 hazard, unlike any other OSHA regul ates, and is ill-
7 suited to the type of one fits all standard that OSHA
8 I's proposing for enployers in a wide variety of
9 I ndustries.
10 The prescriptive requirenents OSHA proposes on
11 I ssues |ike acclimatization, nmandatory break tines, and
12 retraining, and programreviews will be difficult or
13 i npossible to i npl enent for many types of work in the
14 el ectric sector, given the variability of work tasks
15 and conditions. This is particularly true with regard
16 to work perfornmed to restore electrical services after
17 maj or storns or other events.
18 EElI joins the National Association of Electric
19 Contractors, CTlIA-The Wreless Associ ation, USTel ecom
20 The Broadband Association, and the Uility C earance
21 Safety Partnership, in filing a comment urging OSHA to
22 provide a clear exenption for work perfornmed to restore
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1 servi ces.
2 Adm ni stering the type of programthat OSHA seeks
3 to mandate, including tracking acclimtization status,
4 enforcing mandatory break tinmes, retraining follow ng a
5 heat illness requiring nedical treatnent will be
6 chal l enging for routine work, and nearly inpossible for
7 storm work, during which thousands of EElI nenber
8 conpani es and contract workers are working to restore
9 essential services to the community efficiently and
10 safely.
11 We believe EElI should take the foll ow ng steps:
12 Sinmplify the standard; water, rest, shade, and training
13 are core elenents of a heat illness prevention program
14 and feasible in multiple industries for businesses of
15 all sizes. |In fact, those el ements have been the
16 cornerstone of OSHA' s advice to enployers and enpl oyees
17 on how to prevent serious heat illnesses and have
18 proven to be effective.
19 Eval uate the industry-specific data to determ ne
20 the need for additional provisions. OSHA recently
21 rel eased an analysis of the 2024 injury and ill ness
22 data received fromenpl oyers through the Injury
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1 Tracking Application. OSHA should use this data to
2 eval uate the frequency and types of heat illnesses
3 occurring in specific industries to determ ne whet her
4 t he evi dence supports pronul gating additional industry
5 speci fic provisions.
6 The results woul d be data-driven support for
7 provisions that are feasible to inplenent in specific
8 I ndustries. As | nentioned previously, heat is a
9 conpl ex hazard unli ke any other hazard that OSHA
10 regul ates. Addressing a hazard |like heat wwth a one-
11 size-fits-all approach is not workable in the electric
12 power industry.
13 In particular, rigid provisions on issues |like
14 break tinmes and acclimatization will be chall engi ng and
15 expensive to inplenment. Mre inportantly, prescriptive
16 provisions |ike those OSHA proposes offer little or no
17 safety benefit. EEl nenber conpanies, many of whom
18 worked with their |abor partners at | BEW have
19 | npl enented effective prograns to mnimze instances of
20 serious heat illness.
21 The tine and expense necessary to inplenent the
22 changes necessary to conply with the provisions of
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1 OSHA' s proposal s serves no useful purpose. EElI filed
2 witten comments detailing its concerns with the
3 requi rements OSHA proposes, and | want to highlight
4 just a few of the nost significant.
5 Wil e the notice of proposed rul emaki ng cont ai ns
6 sonme informati on, OSHA nust clearly recogni ze and
7 acknow edge that each person's body responds
8 differently to high heat. Heat |evels that pose a
9 significant risk to sone individuals are not risk for
10 others. A worker's age, physical fitness |evel,
11 personal nedical conditions, and a host of other
12 factors influence the |ikelihood of heat illness.
13 Despite these nuances, OSHA proposes a rigid and over-
14 broad forrmula for all industries and enpl oyers, w thout
15 evidence that it will be substantially -- or it would
16 substantially reduce or elimnate heat as a workpl ace
17 risk.
18 Addressing a conplex problemlike heat requires
19 nore flexibility and nore data. G ven these
20 conplexities, even a programthat includes each and
21 every elenment of -- OSHA proposes wll not prevent
22 every wor ker from experiencing heat illness. OSHA nust
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1 recogni ze explicitly that no program can prevent every
2 heat ill ness, and the fact that enpl oyees need nedi cal
3 treatnment, or time off, does not provide an enployer's
4 program -- or prove an enployer's programis
5 | nadequat e.
6 The goal nust be to prevent serious heat-rel ated
7 I 1l ness by explaining the inportance of water, rest,
8 shade, and training workers about the signs and
9 synptons, and providing instructions on what to do if a
10 wor ker or a cowor ker experiences them The proposal
11 and | anguage in the preanble inply that a conpli ant
12 programw || prevent all heat illnesses, including
13 dehydration, treated with the provision of |V fluids,
14 or a day away fromwork to rest.
15 G ven the nature of heat as a hazard, this is a
16 goal that can never be net. OSHA, industry,
17 organi zed - organi zed | abor, and enpl oyees shoul d work
18 toward the goal of catching the early stages of heat
19 I 11 ness before they advance to heat stroke or other
20 serious conditions. OSHA's inplication that an
21 enpl oyer's programis not protective or conpliant
22 because a heat - a recordable heat illness occurred is
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1 damagi ng and i nconsistent with the nessagi ng used by
2 EEl menbers in comunicating with enployees on this
3 | sSsue.
4 Emergency work to restore essential services mnust
5 be exenpted. Power and utility outages happen at any
6 time, often wthout notice, due to a variety of
7 unpl anned events, including fires, storns, equipnent
8 failure, and human error. Communities rely on EEI
9 menber conpanies to restore power efficiently and
10 safely. Doing so can be a matter of life or death for
11 hospitals, nursing hones, and simlar facilities.
12 El ectric power is also critical to support the
13 ener gency comruni cations necessary during a w despread
14 energency. Conpliance with sonme provisions of OSHA's
15 proposal is not feasible during enmergency operations.
16 Qur workers traveling to respond to an energency from
17 different climtes, new or returning workers, how can
18 the acclimatization status of thousands of workers who
19 have traveled to the scene be tracked? How can the
20 times at which enpl oyees nust take nmandatory breaks be
21 tracked when enpl oyees are working on nulti-entity
22 teans and hi ghly nobil e?
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1 I f an enpl oyee needs an IV to recover from
2 dehydration, must all work stop so that the program can
3 be reviewed and thousands of workers retrained? Even
4 I f inmposing these provisions was feasible, navigating
5 t hese i ssues woul d cause significant delays in
6 restoring essential services to the detrinment of the
7 heal th and wel | being of the comunity.
8 The current exenption OSHA proposes for certain
9 types of energency work is unclear and inadequate. In
10 at least two state OSHA plans, Maryland and O egon,
11 exenpt all work perfornmed to restore essenti al
12 services. OSHA should do the sane. Acclimatization,
13 in this case, OSHA proposes -- or proposal offers two
14 options for acclimtization, new and returning workers.
15 A gradual ranp up to working in tenperatures above the
16 heat index of 80 degrees Fahrenheit, or applying high
17 heat procedures to these workers, even at tenperatures
18 bel ow 90 degrees Fahrenheit.
19 Tracking acclimtization status of every new and
20 returning enployee will be onerous and provide little
21 safety benefit. Line workers at EEl nenber conpani es
22 are typically nobile, which neans strenuous work is
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1 interspersed with tinme spent in air-conditioned work
2 trucks, or perform ng adm nistrative tasks |ike
3 conducting and participating in job briefings.
4 OSHA of fers no evidence establishing that the
5 nat ural cadence of work is insufficient in
6 acclimatizi ng enpl oyees effectively, particularly given
7 that these enployees live in the comunity. Mandating
8 acclimatization systens that require individualized
9 tracki ng of enployees would be costly and result in
10 little or no additional protectant -- protections for
11 our enpl oyees.
12 Mandat ory breaks every three -- or every two
13 hours, with the heat index -- or when the heat index is
14 90 degrees Fahrenheit or higher will lead to
15 di sruptions to the workfl ow of team projects, which
16 account for the majority of work perforned by EEI
17 menber conpani es.
18 Specifically, work nust stop when a team nenber
19 has worked for two hours. 30 mnutes |ater, another
20 enpl oyee may have to break. This cascading effect wll
21 make it difficult or even inpossible to conplete the
22 work. Transitioning workers in and out of work areas
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1 nore than necessary will also result in safety hazards
2 and require unnecessary exertion in hot conditions.
3 OSHA provi des no evidence that the establishing of
4 rigid break tinmes will reduce the nunber of serious
5 heat and illness -- heat illnesses in the electric
6 power industry. Instead, OSHA's proposal assunes that
7 enpl oyees work eight hours a day, performng the sane
8 task in high heat conditions. That is not the case.
9 As stated, electrical line work -- workers spend
10 time performng work outdoors, riding in air-
11 condi tioned work vehicles, doing admnistrative tasks
12 | i ke job briefings, and perform ng many ot her tasks
13 that vary in intensity.
14 The work inside power plants is simlar in that
15 enpl oyees are not continuously working in high heat
16 areas. Three exanples illustrate the lack of clarity
17 in OSHA's proposal, as well as chall enges EEl nenber
18 conpanies would face if required to inplenent mandatory
19 break provisions. The heat index reaches 90 degrees
20 Fahrenheit at 10 a.m A crew works outdoors from 10 to
21 11: 30, and is free to take, as needed, cool -down breaks
22 t hroughout that tine.
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1 At 11:30 a.m, the crew |l eaves the job site in an
2 air-conditioned truck and arrives at another work site
3 at 12 p.m Does the crew have to take a mandatory
4 break at noon when they arrive at the second site, or
5 is their tinme in the air-conditioned vehicle
6 sufficient? |If a break is required, why is that break
7 necessary to mtigate a serious heat hazard?
8 Secondly, if an enployee is up in a bucket
9 perform ng work on electrical lines that involves hand
10 work and is not strenuous, nust the enpl oyee descend
11 and exit the bucket to take a break at the precise two
12 hour mark? How did OSHA account for the safety hazards
13 resulting fromdisrupting the work task being
14 perfornmed, adjacent to live electrical |ines, and the
15 strain resulting fromexiting and reentering the
16 bucket ?
17 Lastly, if an enployee permts - or if enployer
18 permts as needed, cool-down breaks, what is the
19 pur pose of nandatory breaks at a heat index of 90
20 degrees Fahrenheit or higher? For exanple, an enployee
21 t akes a needed cool -down break after working 90
22 mnutes. Wy is an additional nmandatory break 30
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mnutes | ater necessary to mtigate a significant risk?
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As we tal k about retraining and program overview,
OSHA proposes a nmandatory review of the program and
retraining anytine an enpl oyee experiences heat illness
that nust be recorded on an OSHA 300 I og. This
proposed provision assunes that any heat-rel ated OSHA
recordable justifies a review and retraining. That is
not the case. The early recognition of synptons that
results in nedical treatnment or tinme away from work
shoul d be appl auded, rather than viewed as negative.

Consi der the foll ow ng exanple. An enpl oyee
wor ki ng in high heat conditions feel ill -- feels il
and vonmits. Based on their training, coworkers take
the enpl oyee to an energency roomand an IV is
adm ni stered. The enpl oyee takes the rest of the day
off, and reports to work the next day, feeling fine.
Under OSHA' s proposal, the adm nistration of an IV
woul d trigger a full-blown review of the program and
retraining of nmultiple workers.

This provision would require EElI nenbers to
reverse course, unless it's sonething conpletely

different. Specifically, the EEl nenber conpany woul d

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 188
1 tell the crew that they took exactly the right steps by
2 following their training, and this incident response
3 was a success. Put differently, the Heat Il1lness
4 Prevention Plan worked exactly as intended by
5 preventing the enpl oyee's condition fromescalating to
6 alife-altering illness.
7 OSHA shoul d issue a sinple standard that requires
8 wat er, rest, shade, and training. Any final standard
9 OSHA i ssues should be limted to sinple,
10 straightforward requirenents for water, rest, shade,
11 and training. Coments from EEI and nunerous ot her
12 st akehol ders clearly established that the prescriptive
13 one-size-fits-all approach taken by OSHA fails to
14 account for the nature of the work in particular
15 i ndustries and will require costly changes to effective
16 prograns with no correspondi ng safety benefits.
17 G ven the unique nature of heat as a hazard,
18 appl yi ng mandatory provi sions of acclimatization, break
19 times, and a host of other issues to nmultiple
20 | ndustries rangi ng from manufacturing, warehousing,
21 construction, and retail will not be effective. OSHA
22 al so |l acks the data to prove that any significant risk
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1 of harmin nultiple industries will be mtigated by the
2 proposed provisions. OSHA should propose, again, a
3 nore sinplified standard, review the coments, and
4 I ssue a final standard.
5 These four elenents are clear, proven, and easy
6 for workers to inplenent, regardl ess of business size,
7 operations, or industry, and will provide i medi at e,
8 nmeani ngf ul safeguards for enpl oyees. This streanined
9 approach wll elimnate industry-specific issues raised
10 by EEI and other industries as nore suitable for a
11 single standard intended to apply to many different
12 i ndustri es.
13 By focusing on these essential elenents, OSHA can
14 pronot e w despread educati on and adopti on, and nore
15 effectively protect workers working in high
16 tenperatures. OSHA can then eval uate data obtai ned
17 t hrough el ectroni c subm ssion of OSHA 300 | ogs and 301
18 fornms to better understand the risk in individual
19 I ndustries. A targeted evi dence-based approach to heat
20 Il ness prevention will identify industries with the
21 nost vul nerabl e workers in need of protection.
22 I n conclusion, OSHA and EEI share a very common
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1 goal, protecting enpl oyees from workpl ace hazards,
2 i ncluding high heat. EElI nenber prograns are effective
3 i n preventing serious hot - heat illnesses. These
4 prograns nust be allowed to continue wthout a
5 requi rement to add provisions that would provide little
6 or no safety benefit. EEl urges OSHA to reconsider the
7 breadth of the proposed standard, and issue a
8 sinplified standard focused on water, rest, shade, and
9 training, while continuing to study industry-specific
10 pattern. Thank you.
11 JUDGE BELL: Thank you, M. Payton.
12 Questions fromthe OSHA roonf?
13 MR. LEVINSON: Yes, Your Honor. Andrew Levinson
14 for OSHA
15 M. Payton, thank you and EEI for your testinony
16 and -- and coments. Several fol ks have tal ked about a
17 need for a performance-oriented standard, rather than
18 the prescriptive approach that -- that we' ve taken.
19 You tal ked about water, rest, and shade, and focusing
20 on that and training. Either now, or in post-hearing
21 comments, any thoughts you have on how we could wite
22 such a standard woul d be greatly appreciated.
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1 For exanpl e, how should the agency express a
2 requi rement for rest breaks? |In particular, sone fol ks
3 have tal ked about saying rest breaks as needed could
4 | ead to abuse by sone folks, but if we provided
5 sonmet hing where there is a nore specific tinme frame, as
6 we heard you say, there mght be a greater hazard of
7 having to stop work at certain prescribed tines. So
8 your thoughts on how we could acconplish that woul d be
9 greatly appreciated.
10 MR. PAYTON: Definitely, and that's sonething that
11 we'd be nore than happy to provide during the -- the
12 rest of the cormment period to help craft that |anguage.
13 MR. LEVI NSON: Thank you.
14 The next questions conme from Jonathan Bearr in the
15 room
16 MR. BEARR  Thank you.
17 Jonat han Bearr, Directorate of Standards and
18 Qui dance. In your witten comments, you noted that the
19 preference for your organization is to maintain using
20 as- needed breaks for overheated crews to cool down. |Is
21 there any chance you coul d di scuss, you know, that one
22 situation that you did nention if a - if a crew nenber
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1 is doing a rather critical task, a dangerous task, and

2 is in need of a break, how do current practices anong -

3 anong your nenbership - what's the current practice of

4 usi ng that as-needed break?

5 MR. PAYTON:. So | can't speak for all of the

6 menber conpanies; | can just speak for Center Point.

7 In those situations, it would be to definitely observe

8 the -- the crew as they're perform ng the work,

9 understand their current condition, understandi ng when
10 was the last tine they had a break before they started
11 to performthe work, and determ ning a safe point at
12 whi ch they could stop if it's determ ned that they now
13 shoul d have a cool -down break, and -- and you know, get
14 themto a safe point to be able to stop the work before
15 they were to cone down if they were working in heights
16 froma bucket.

17 And so I know a nunber of nenber conpanies

18 approach it this way. | do not know specific tine

19 frames, if they use any. For -- from Center Point's
20 perspective, we look at it versus a -- or we look at it
21 froma tinme period where, if they've been conducting
22 work for several hours, and they haven't had a break,
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1 then now, the job | eader on site would make a
2 determ nati on, and speak with workers, and currently --
3 and -- and constantly be assessing their -- their
4 condition as they're performng the work, and
5 determ ning a safe place at which that crew could stop
6 and come down to take a break.
7 So it's -- it's really a conbination of -- in the
8 trai ning, hel ping themunderstand the tines at which
9 t hey shoul d be | ooking for signs and synptons of
10 heat -- heat stress. And then, also understandi ng, as
11 they're performng the work task, at what portions of
12 that task is it nost critical to nmake sure that we
13 continue the work, or is this a great opportunity to
14 break, and -- you know, take a break to -- to cool down
15 in that situation.
16 MR. BEARR  Thank you. One nore question. You
17 did nmention in the witten coments that -- that your
18 experi ence denonstrated that as-needed breaks are an
19 effective tool in preventing heat illness. | was
20 hopi ng that either now or in post-hearing conments you
21 could further describe about the length of tine, the
22 frequency of these as-needed breaks that are used by
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1 enpl oyees in your nmenber -- in the nmenber conpanies.
2 And then, if it's possible, provide information about
3 t he percentage of enpl oyees within these organi zations
4 t hat use these as-needed breaks, as well -- one nore
5 guestion. Is this in addition to any other types of
6 breaks, such as |unch breaks, or other schedul ed rest
7 peri ods?
8 MR. PAYTON: So to answer your |ast question
9 first, cool-down breaks are in addition to -- at |east,
10 for Center Point Energy, and nost -- nost of the peers
11 that I'maware of, their prograns. And to answer your
12 guestion al so around gai ning addi tional informtion,
13 one of the things we're currently doing is pulling
14 t oget her prograns that our peer conpani es woul d be
15 willing to share with OSHA so that they could see
16 specific informati on and how t hey nmanage those
17 particul ar types of situations, but -- | think that
18 answers the questions | heard.
19 MR. BEARR: Yeah, that'd be great. Thank you.
20 MR. LEVI NSON:  Your Honor, the next questions cone
21 from Jason Hammer, who's joining us online.
22 MR. HAMVER. H . Excuse ne.
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1 Jason Hammer fromthe Directorate of Standards and
2 Qui dance. Thank you for your testinony. | just have
3 one question related to the Heat Injury and Il ness
4 Prevention Plan. In your witten conment, you
5 di scussed sone concerns with the heat safety
6 coordinator role, including different scenarios, asking
7 OSHA' s opinion on what to do if the heat safety
8 coordi nator was out sick, there was turnover in those
9 situations. So either now, or in post-hearing
10 comrents, we'd be interested in hearing any information
11 on what nenber conpanies do now, if a supervisor,
12 foreman, or anyone in a simlar role is on | eave, and
13 i f you have any alternatives you m ght suggest for the
14 heat safety coordinator role requirenent, and if you
15 can expl ain why?
16 MR. PAYTON: Sure. Well, we will definitely
17 gather information from peer conpanies to be able to
18 gi ve you a consolidated response.
19 MR. HAMMER: Thank you.
20 MR. PAYTON: Again, for the -- the comments that
21 were submtted, that was based upon nenber conpanies'
22 consolidation of comments related to the standard. So
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1 we will pull that information together and share that
2 wi t h OSHA.
3 MR HAMMER. Great. Thank you. W appreciate it.
4 That's it for ne.
5 MR. LEVI NSON: Your Honor, the next questions cone
6 fromDalton Moore here in the room
7 MR. MOORE: Hey. Dalton Moore, Directorate of
8 Enforcenent Prograns. | just have a -- a quick
9 questi on about your comment about suitably cool water,
10 and | was hopi ng you can, kind of, like, explain that a
11 little bit. Like, what exactly, you know, -- what are
12 you referencing?
13 MR. PAYTON. | don't quite recall specifically
14 where that comment was nade.
15 MR, MOORE: Gotcha. It - it - it's - you can -
16 you can address it in post-hearing too, but it was
17 just - just basically, trying to gather, |like, a
18 specific tenperature range for drinking water. For
19 I nstance, to nmake sure that we can cite conpli ant
20 flexibility. W've heard the opposite from sone ot her
21 W t nesses and sone commenters that the termsuitably
22 cool is vague, and just kind of like to get your
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1 opi ni on on what that would nean for you and your nenber
2 or gani zati ons.
3 MR. PAYTON. Ckay.
4 MR. LEVINSON: |Is there any --
5 MR. PAYTON: We will go back and review that
6 comrent and provide further information to hel p support
7 t hat .
8 MR. LEVI NSON:  Your Honor, the next question cones
9 fromPatti Downs, who is joining us online.
10 M5. DOMNS: H . Patti Downs with the Directorate
11 of Standards and QGui dance.
12 In the witten comments submtted, it nmentioned
13 t hat sone nenbers mandate breaks when air tenperatures
14 reach their heat illness prevention plan's targeted
15 tenperature threshold. Can you tell us what that
16 threshold is, and does that get reeval uated based on
17 the results or if there happens to have a heat-rel ated
18 I nci dent ?
19 MR. PAYTON:. So | can tell you that that threshold
20 I's sonmething that can vary from conpany to conpany.
21 MS. DOMNS: Uh- huh.
22 MR. PAYTON: Different conpanies use different
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1 tenperatures, and that's based upon different resources
2 that they use to build their prograns. | think that
3 may be sonething you mght be able to see in sone of
4 the -- the prograns that could be shared with OSHA. As
5 far as would it be reeval uated, nenber conpanies |ike
6 Center Point, we -- we reeval uate our prograns
7 typically on an annual basis, you know, and we use,
8 again, data to help support, you know, what we're
9 doi ng, any opportunities for inprovenent.
10 And a nunber of our peer conpanies, we're aware
11 that do the sane thing. So understanding clinmates
12 change, you know, conditions change, and there's
13 opportunities for inprovenent. So those are definitely
14 things that | know a nunber of our peer conpanies do is
15 to review their prograns based upon the -- the evidence
16 and -- as we were encouraging OSHA to | ook at, you
17 know, recordable data to see whether or not their
18 program or the programis effective.
19 M5. DOMNS: Ckay. Geat, great. Any infornation
20 you coul d share additionally in the post-hearing brief
21 woul d be appreciated. Thank you.
22 MR. PAYTON: You're wel cone.
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1 MR. LEVINSON: Ckay. M. Payton, | had a question
2 related to your statenent that you believe that
3 restorati on of power during post-storm operations or
4 other -- other sorts of scenarios should be exenpted.
5 And I'mcurious. One can easily imgine that in those
6 situations, workers would be asked to either work
7 faster, harder, |onger than they would otherw se
8 because of the pressures to restore power. So how do
9 you assure the safety of those workers in those
10 scenarios with respect to heat?
11 MR. PAYTON: | can tell you, based on ny
12 experience in the industry, heat particularly - |I'm
13 based in Houston. It is sonmething that during every
14 restoration activity is one of the primary hazards that
15 we are speaking with not only our enpl oyees about, but
16 respondi ng nutual aid conpani es, and sharing, you know,
17 messages around the expectation that enpl oyees are
18 taki ng breaks, that they're properly hydrating, that
19 they're getting the appropriate rest, whether it be at
20 wor k, during cool -down periods, or when they're away
21 fromwork during their tinme off.
22 It's part of our response, and it's part of the
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1 way that we do business, even in -- on blue sky days,
2 is to ensure that enployees understand that we want to
3 restore power safely. And | can tell you, based upon
4 ny years in this industry, during restoration
5 activities, that is the time when a | ot of our workers
6 are working at -- at their safest |evels.
7 Their -- their awareness is, | would say, very
8 hi gh, and we see, really, better performance froma
9 safety perspective in those tines, really, given the --
10 the nature of the situation. So the -- the prograns
11 that a lot of nenber conpanies have are really designed
12 to be portable. And so they're carrying those prograns
13 with them and it's something that they're continuing
14 to enforce, even when they're operating in a different
15 ar ea.
16 Speaking to that specifically, stornms we had | ast
17 year, we had a - a nmutual assistance contractor, Roth,
18 and they - they brought their programwth them And
19 It was really, really great to see how t he enpl oyees
20 were follow ng their program you know, even though
21 they were outside of their normal operation area.
22 MR. LEVINSON: Thank you. Also related -- | guess
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 6 6/24/2025
Page 201
1 not directly related to energency events, but when
2 there's a potential heat enmergency, and sonebody needs
3 rapid cooling, in your comments EElI tal ked about
4 financial and | ogistic challenges of providing rapid
5 cooling for people, particularly in nobile workforces.
6 Can you talk a little bit nore about those chall enges
7 and/ or how you woul d address such a situation?
8 MR. PAYTON: So being prepared for - for heat
9 I 11 nesses, one of the things that's always done in the
10 electric utility space, particularly for our nobile
11 wor kforce, is to be able to identify the cl osest
12 energency nedical facility. |It's part of our pre-job
13 briefing assessnents. Understanding where we're
14 | ocated, how long it would take to get help for that
15 i ndividual is truly a part of what we do every day in
16 an electric utility industry.
17 As far as sone of the challenges with the rapid
18 cooling, it's having places to actually store -- and |
19 had an opportunity to listen to the testinony fromthe
20 gentleman with the railroad earlier. And very simlar,
21 our workers go many mles away fromtheir base
22 | ocati on.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 6

6/24/2025
Page 202

10

11

12

13

14

15

16

17

18

19

20

21

22

And so being able to carry and mai ntai n equi pnent
on a vehicle to help support rapid cooling is sonething
that could be a challenge, not to nmention how, you
know -- how many of the units woul d be necessary, or
how many of the pieces of equi pnent, naintenance,
upkeep, and -- and those are things that would
definitely be onerous for utility conpanies to have to
manage.

And so fromthat perspective, you could see how if
|'ve got a hundred line trucks that are going out every
day, and a system would need to be avail able for each
of those because they're working in different
| ocati ons, the nmmi ntenance, the cost, the upkeep woul d
be sonet hing that woul d have to be considered by the
utility conmpany that would have to - to maintain
those - purchase and naintain those.

But that's just a -- a basic exanple. The -- the
ot her piece would be how or what type of equi pnment
woul d neet the expectations for OSHA in that situation.

MR. LEVI NSON: Thank you.

And the last question from OSHA cones from Rachel

Carse, who's joining us online.
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1 M5. CARSE: Hi, this is Rachel Carse. Can you
2 hear me now?
3 MR, PAYTON:  Yes.
4 M5. CARSE: M. Payton, | just talked a little bit
5 about some of the cost constraints with the cooling
6 i nterventions, but if there are any other specific cost
7 estimtes that you could provide to us for the
8 different requirenents, we would appreciate that.
9 I ncl udi ng specific cost estinmates for energency cooling
10 I nterventions, and if possible, in a post-hearing
11 comment .
12 MR. PAYTON: Yes, ma'am
13 M5. CARSE: That's all.
14 MR. PAYTON. Thank you.
15 MR. LEVINSON: Thank you, Your Honor. That
16 concl udes OSHA' s questi ons.
17 JUDCGE BELL: Any questions fromthe Solicitor?
18 M5. WLES: Thank you, Your Honor. Linda WIes
19 fromthe Solicitor's Ofice. | don't have any
20 guesti ons.
21 Thank you, M. Payton, for being here, and for
22 your testinony.
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1 MR. PAYTON. Thank you, all
2 JUDGE BELL: Do we have any questions for M.
3 Payt on?
4 M5. CARLON: There are none, Your Honor.
5 JUDCGE BELL: Al right.
6 M. Payton, thank you very much for your
7 testinony. |It's been very hel pful.
8 MR. PAYTON:. Thank you.
9 M5. CARLON: The next speaker group is the
10 I nternational Safety Equi pment Associ ation, represented
11 by Lexi Engel bart, Daniel ducksman, Saif |Islam Kayla
12 St evens, and Bubba Wl f ord.
13 Pl ease state your nane and associate --
14 affiliation -- excuse ne -- as you nove throughout your
15 testinony. Thank you.
16 MR. GLUCKSMAN:  All right. Thank you.
17 So Your Honor and OSHA staff nenbers, |'m Dan
18 A ucksman with the International Safety Equi prent
19 Associ ation, or |SEA whose nenbers design, test,
20 manuf acture, and supply a w de range of personal
21 protective equi pnment and safety equi pnent, including
22 personal cooling solutions.
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1 At least 125 mllion Anerican workers are
2 protected by PPE and safety equi pnent, and | SEA
3 research shows over 90 mllion Anericans -- Anerican
4 wor kers that is, are inpacted by heat stress. |ISEA s
5 accredited by the Anerican National Standards Institute
6 to devel op consensus standards. OSHA references sone
7 of our standards, including the Z87.1 for safety
8 eyewear, Z89.1 for head protection, and Z308.1 for
9 wor kpl ace first aid kits. In fact, all wll be updated
10 | ater in 2025.
11 Wthin the next three-and-a-half years, OSHA could
12 publish a final heat stress rule. OSHA seeks to
13 prevent heat injuries, illnesses, and fatalities with a
14 rul e that nakes work safe for enployees and is
15 strai ghtforward and manageabl e for enployers. Cooling
16 PPE, as OSHA calls it, nust be part of the final rule,
17 either as a required conponent of the Heat Injury and
18 Il ness Prevention Program as the current proposed
19 rule calls for, or as part of an allowable part of a
20 heat stress program under a performance-based flexible
21 appr oach.
22 One study showed that workers wearing cooling PPE
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1 experi enced a 50 percent reduction in heat-rel ated
2 i1l ness. There have been discussions of the various
3 types of cooling PPE, and there are generally two
4 types, passive and active. Passive cooling solutions
5 use textiles that accelerate the body's natural cooling
6 mechani sns t hrough evaporative cooling, radiative
7 cooling, and other nethods.
8 Sweat - wi cki ng garnments are the nost conmmon type of
9 passi ve cooling. These are nmade of fabrics that
10 contain textile fibers that absorb water or sweat, as
11 well as fibers that push it away fromthe body. This
12 hel ps to optim ze our natural cooling mechani sm which
13 is by sweating. These types of PPE are appropriate for
14 i ndoor and outdoor environnents. Active cooling PPE
15 I ncl udes cooling towels, bandanas, and vests that are
16 speci ally designed to help alleviate heat burden.
17 These are high-tech, economcally feasible itens
18 that are increasingly conmon in heat stress managenent
19 prograns. Sone vests include phase change materi al s,
20 hel p renove heat fromthe worker's body while staying
21 at a constant tenperature. Oher vests use evaporative
22 cooling technology to those working outside in non-
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1 hum d environnents. Cooling towels and bandanas as
2 wel | as phase change material vests are appropriate for
3 i ndoor and out door environnents.
4 Evaporative cooling vests are best for outdoor
5 environnments that have |low humdity. PPE already
6 I ncorporates a wide variety of technology, and that's
7 only increasing. W'Ill see a wde variety of
8 t echnol ogy- enabl ed worker safety options comng into
9 this space in the relative near term Al so, during the
10 hearing, there were a few questions and coments about
11 the effectiveness of cooling PPE
12 I'd like to address sonme of these conments by
13 hi ghl i ghti ng studi es that have denonstrated the
14 effectiveness of cooling PPE. Dr. Roxana Chicas
15 publ i shed two studies on heat-stress PPE. A
16 guantitative study in 2020, and a qualitative study in
17 2021, which OSHA references in its proposed rule. Both
18 studi es, both the quantitative and the qualitative
19 study, we believe, denonstrate cooling PPE is
20 effective, and has the support of non-nanageri al
21 wor kers.
22 Dr. Chicas studied agricultural workers in Central
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1 Florida. Her study notes the workers were provided

2 wWth - this is a bit of a nouthful, but the Hyperkew

3 Evaporative Cooling Vest, Hybrid Elite Sport Vest.

4 This vest is advertised as an active cooling vest for

5 athletes and generally requires good air flow, so it's

6 very likely not the nost appropriate for this type of

7 wor k envi ronnent .

8 ( AUDI O MALFUNCTI ON) .

9 But even still, workers wearing these vests and
10 cool i ng bandanas had optinmal heat stress outcones. In
11 fact, Chicas' quantitative study from 2020 states,

12 guote, "Workers using cooling vests and bandanas had

13 t he hi ghest proportion of participants reporting no

14 heat-related ill nesses”. Also, in her 2020 study,

15 wites that, quote, "The bandana was protected agai nst

16 heating at a core body tenperature 38 degrees Cel sius."

17 Thi s makes sense because cool i ng bananas are

18 appropriate across a w de range of workpl ace

19 envi ronnments, including the type in Chicas' study. And

20 "Il note 38 degrees Celsius equates to a 100.4 in

21 Fahrenheit. Dr. Chicas' qualitative study -- or in her

22 qualitative study, she wotes -- wites that all the
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1 test subjects were, quote, "In agreenent that the vest
2 did keep them cool ", end quote.
3 And when asked what practices enployers should
4 | npl enent to protect themfromheat stress, their
5 answers included, quote, "Personal cooling gear
6 I nterventions," unquote. W believe her studies show
7 t hat cooling PPE nakes work safer for workers.
8 Cool i ng PPE was al so denonstrated to be effective
9 I n a heat stress prevention study conducted by a St.
10 Louis foundry in 2016. That year, the conpany treated
11 38 cases of heat illness across three shifts. Since
12 air-conditioning would be inpracticable, the conpany
13 conducted a study where workers were provided with
14 cooling vests. The study ran for 14 nonths. During
15 that tine, there were no heat stress cases in the first
16 and second shifts. | don't have data on the third
17 shifts, and the foundry does run three shifts.
18 Let ne offer an exanple of how cooling PPE and
19 el ectrol yte replenishnment are currently i npl enented
20 into a conpany's operations. At UPS, the conpany, along
21 Wi th the Teansters Union, created a new heat stress
22 pl an. UPS provi des cooling gear such as hats and
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sl eeves, protective sleeve - or cooling sleeves -
protect the exposed skin fromthe sun.

When (AUDI O MALFUNCTI ON) these sl eeves offer an
hours long fully effect, and when they're used dry,
t hey absorb sweat and wi ck noisture away. The conpany
al so provides electrolyte beverages to its workforce.
The conpany instructs enployees to, quote, "Get plenty
of electrolytes and avoid drinks containing |ots of
sugar", unquote. But | should note, UPS and FedEx are
sone of the |argest providers of electrolyte
repl eni shnment beverages to their respective workers.

| SEA recommends both to use the hierarchy of
control s because cooling PPE is not designed to be a

one stop heat stress solution. And as | have said

el sewhere, as with other types of - other types of PPE

when enpl oyers sel ect cooling PPE as part of an OSHA
conpliant heat stress protection plan, it's expected

that the appropriate PPE will be sel ect ed.

Let ne speak for a second about electrolytes. The

proposed rul e’ s preanbl e di scusses the hazards of not
repl eni shing electrolytes, but the proposed rule is

silent on the topic - the proposed rule text, rather.
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1 It's silent on the topic. Electrolyte |loss from
2 sweati ng can cause dehydrati on, heat exhaustion, and
3 heat stroke, conditions that can be |ife-threatening.
4 El ectrol yte inbal ance can |lead to fati gue,
5 confusi on, cranping, and poor decision nmaking, which
6 I ncreases the risk of accidents. But proper hydration
7 with electrolyte beverages hel ps maintain al ertness and
8 physi cal capacity, which mnimzes accidents. Also,
9 wat er al one does not replace electrolytes critical to
10 the nmuscle, nerve, and kidney function.
11 We believe OSHA should follow NI OSH s
12 recommendati on on el ectrolyte replacenent beverages
13 fromtheir 2016 criteria docunent, which states, quote,
14 "During prolonged sweating, lasting nore than two
15 hours, enpl oyees shoul d be provided with drinks that
16 contai n bal anced el ectrol ytes or replace those | ost
17 during sweating, as long as the concentration of
18 el ectrolytes to carbohydrates does not exceed ei ght
19 percent by vol une", unquote.
20 The NI OSH 2016 criteria docunent al so says workers
21 can replace electrolytes with food, but our belief is
22 that not all enployees wll bring enough food, or
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1 perhaps the appropriate food to replenish el ectrol ytes.
2 It's with this state - with this comment, we don't
3 guite see eye to eye with N OSH
4 Al so, OSHA' s final rule should generally follow
5 Washi ngton state's heat stress regulation to include
6 el ectrolyte replacenent in the definition of water.
7 OSHA shoul d define drinking water simlar to Washi ngton
8 state's reg as follows: Quote, "Drinking water neans
9 potable water that is suitable to drink and is suitably
10 cool in tenperature. O her acceptabl e beverages
11 I ncl ude drinking water packaged as a consuner product,
12 and el ectrol yte-repl aci ng beverages that do not contain
13 hi gh amounts of sodi um sugar, or caffeine.”
14 El ectrolyte replenishnent is al so recommended by OSHA,
15 ACA H, and in ASF - ANSI/ASSP A10.50. In the SBREFA
16 panel s, a nunber of small enployers state they offer
17 el ectrol yte repl acenent beverages.
18 So to conclude, 92 mllion workers in the U S. are
19 | npacted by heat stress, 170,000 workers are injured
20 each year due to heat stress. Effective heat stress
21 managenent prograns reduce heat-related illness by 90
22 percent and worker conp costs by 50 percent, and
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1 cooling PPE needs to be a part of every heat stress
2 managenment program as workers wearing cool i ng PPE
3 experience a decrease in heat-related illness of up to
4 50 percent.
5 Thank you for your attention, and we are now happy
6 to answer questions.
7 JUDCGE BELL: M. ducksman, thanks for your
8 t esti nony.
9 Questions fromthe OSHA roonf
10 MR, LEVINSON: Yes, Your Honor. Andrew Levinson
11 for OSHA
12 M. d ucksnman, thank you for your testinony and
13 for ISEA's testinony. |'ve got a couple of questions.
14 OSHA has heard from many peopl e about a desire to
15 switch froma specification-oriented standard to a
16 performance-oriented standard. One of the things that
17 "' mcurious about is biononitoring equi pnent for heat
18 stress. Are any of those people nenbers of your
19 associ ation or does | SEA have know edge of such
20 equi pnent ?
21 MR. GLUCKSMAN: I n answering that - let me ask if
22 ot her nenbers of the panel want to answer, but very
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gui ckly, no. They are not nenbers of |SEA. However,
there are a couple of nenbers that have - that rel ated
note - technol ogy that can be attached to certain PPE
to |l et responders know - know about an incident and

| i ke, the inpact a worker may have received. And | say
t hat because technology is comng quickly, and - and if
we do have nenbers that enter this space, we'l
certainly make sure we connect themw th you and your
(AUDI O MALFUNCTI ON) .

MR, LEVINSON: So -- all right. Let nme goin a
slightly different direction. You nentioned the role
of cooling -- PPE with cooling technology. |If OSHA
went in a performance-oriented direction, how woul d one
know when either enough cooling PPE had been provi ded
so that rest breaks were not needed, or when the
cooling PPE was no | onger effective, and either need to
be replaced or replenished in sone fashion?

MR. GLUCKSMAN: Yeah, let ne take a quick stab at
that, but also, can hand it off to Lexi, Kayla, and
Sai f.

In the first part of your question, you know, as

we said, we don't think that cooling PPE, or in sone
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1 ways any PPE is a -- is a one-stop shop. It's often

2 designed to be part of, you know, the hierarchy of

3 controls. In the other part of your -- your question,

4 "Il reference sone of the things inthe -- in the

5 statenent, and then, I'll let -- can respond as well.

6 I think that workers are, you know, essentially -

7 t hey know when, you know - when to, |ike, change out

8 PPE. It's also part of education. So in this case,

9 | deal |y, the PPE you would be part of, you know, a - a
10 heat stress program - can be trained on and

11 communi cated, such that the cooling vest either need to
12 be put underwater again, or phase change naterials need
13 to be changed out that those would be, kind of,

14 avai |l abl e, and workers woul d know when to do that.

15 But et me hand it off to the panel, who has got
16 nore experience with end-users who coul d perhaps share
17 this. But |I think Lexi is ready to speak.

18 MS. ENGELBART: Hi, good afternoon. This is Lexi
19 Engel bart with | SEA, for the record. So to - speaking
20 to Daniel's point a little bit further, a lot that has
21 to conme down with choosing cooling PPE is understandi ng
22 the environnment, humdity levels, air flow |evels,
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ot her required PPE that would be required as part of
the job. Understanding those factors will help an
enpl oyer choose, really, the right effective PPE

And as far as, you know, the anpunt of tine that
it'll cool, or the duration, or when to activate again,
a lot of that does kind of roll into the training
aspect of a heat managenent program So under st andi ng,
you know, the signs and synptons of heat ill ness, but
al so understandi ng how the PPE and the technol ogy t hat
I s being used works, when it wll be done, and how to
reactivate the PPE

MR. LEVINSON: And | guess, just as a follow up.
Do the manufacturers generally provi de adequate
i nstructions on the imts of the technol ogy?

M5. ENCELBART: Again, Lexi Engel bart for the
record. So cooling testing has definitely been com ng
a long, long way within recent years. Qoviously, wth
the NEP putting - be - been put in place, there's a | ot
nore focus on clains, cooling time, how nuch it is, you
know, offloading heat fromthe body. | would say there
Is still probably some roomto go as far as a nore

uni versal system for all manufacturers to be able to
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1 reference. You know, there's a - there's a couple
2 different cooling tests that can be perforned today,
3 but they don't necessarily apply to all technol ogi es,
4 all fabrics, and all ways of - all devices for cooling
5 PPE. So | think that that still has sonme - sone room
6 to go, | would say.
7 MR. LEVI NSON: Thank you.
8 The next question cones from Dal ton Moore.
9 MR. MOORE: You know, | think a ot of ny
10 guestions were -- were answered actually, but | would
11 | i ke to know your thoughts on -- as far as, |ike, how
12 are enpl oyers determ ning safe working conditions when
13 you' re wearing, like, inperneable clothing? Like, when
14 you're wearing non -- PPE that's not breathabl e?
15 MR. GLUCKSMAN: Kayl a, go ahead.
16 M5. STEVENS: Yeah. This is Kayla Stevens with
17 | SEA, for the record.
18 I would say, honestly, right now, that is not
19 sonething that is considered or factored in, which is
20 precisely why this is so inportant. Wen we start
21 tal ki ng about PPE, PPE product is quite heavy, and
22 thick, and to your point, not very breathable. So
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1 trying to understand what we can do to counteract that
2 | ack of breathability, |ack of cooling, it alnost --
3 it -- it makes your extreme heat environnment a little
4 bit worse, but you still need that primary PPE. So by
5 I mpl ementing a rule, we would be able to really start
6 taking a | ook at how we can mtigate sone of those
7 factors that enhance heat stress.
8 MR MOORE: kay. This is Dalton More for OSHA -
9 from(OSHA again. |'msorry. And just - another
10 question woul d be, your experience with any
11 bi ononitoring wiwth any type of - have you - what do -
12 what's your experience seeing that in the field?
13 MR. GLUCKSMAN: Saif, go ahead.
14 MR ISLAM H. Saif Islamfor |SEA here.
15 So there's a nunber of comrercial exanple for
16 body -- heat stress index nonitoring that are avail able
17 there. One of the exanple | can provide is Core 2 a --
18 a solution that -- that one of the tier of the product
19 actual ly can assess and nonitor a continuous heat
20 stress index, which is basically a ratio of skin
21 t enperature and core tenperature.
22 A- it wdely used for athletes, but then, an
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1 advanced version is also avail abl e cal |l ed CALERA
2 Research. There's a nunber of research-focused sensors
3 and bionetric sensors avail able that can be used for
4 comrerci al exanple as well, with HyperChrone, it was
5 back in the days. It was al so used by NASA, but
6 they're very -- Core 2 is one of the widely - easy to
7 use sensors that you can actually use - attach to
8 your - as - as - as a strap, and on your arnpit, and
9 does a very good job on nonitoring your body heat
10 stress i ndexes.
11 MR. GLUCKSMVAN. Saif --
12 | should tell the OSHA panel. These - the
13 conpani es that Saif just nentioned aren't nenbers, but
14 "' mwondering if you could just say them | know the
15 transcriptionist will probably ask anyway. Just again,
16 alittle bit slower so that the transcriptioni st can
17 cover them
18 MR. | SLAM Yeah, absolutely. So the technol ogy
19 is called Core 2. It's a solution is from greenteg.
20 A--it's a-- it's sensor-based solution which tracks
21 the heat stress index. It's a ratio of heat -- skin
22 tenperature and body core tenperature. One of the
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1 fundanmental heat stress index, and it's very easy to

2 use. You can attach it on -- on the body using a strap

3 or a nedical grade adhesives, and there are tons of

4 nunber of other conmercial exanples out there that we

5 can -- | can add on the post-hearings --

6 MR, GLUCKSMAN. G eat.

7 MR | SLAM -- comments. Thank you.

8 JUDCGE BELL: Thank you.

9 MR. LEVI NSON: The next questions cone from Patti

10 Downs, who is joining us online.

11 M5. DOMNS: H . Patti Downs with the Directorate

12 of Standards and Gui dance. |'mjust going to keep the

13 ball rolling with the discussion of cooling PPE, right?

14 You guys nentioned it a little bit in response to,

15 | i ke, the vapor inperneable PPE. |'mcurious to know

16 If there's any cooling PPE available that could be used

17 with, like, FR, fire-rated clothing, as well?

18 MR |SLAM | can --

19 MR. GLUCKSMAN: Go ahead, Saif.

20 MR | SLAM -- give sone exanples. So they're not

21 PPE. There -- there's a fundanmental concepts of -- the

22 cooling PPE are -- you can divide -- classify theminto
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1 passi ve and active. And sone of the fundanental
2 met hods within the passives are radiative cooling,
3 evapor ative cooling, conductive cooling.
4 Radi ative cooling is basically a naterial --
5 cooling PPE s ability to reflect solar, near infrared
6 and visible light, thus ensuring that we absorb I ess
7 sol ar heat, and -- and increase -- reduce the heat
8 stress.
9 M5. DOMWNS: Ckay.
10 MR. | SLAM And then, evaporative cooling, there
11 are a nunber of exanple, |ike, Coolcore and Hei Q Smart
12 Tenp. They have option in the fire as well. And
13 Kayl a, you have sone exanples if you like, though.
14 M5. STEVENS:. Yeah. Kayla Stevens with | SEA |
15 just want to add on to that. Yeah, there are FR
16 cooling solutions. So we're now seeing a |lot nore
17 filament based FR fibers, which is how we ultimtely
18 achi eve that cooling performance. And that technol ogy
19 is really, really ranping up in the FR space, so
20 definitely should be one of the focal points here.
21 M5. DOMNS: Okay. Geat. Thank you. And then
22 Patti Downs wi th OSHA agai n.
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OSHA has received sone coments that shade is not
feasi ble for sone enpl oyees who work in highly nobile
areas. Are you aware of any shade alternatives
avail able for nobile work crews? And if so, can you
just describe sone of those options?

MR. GLUCKSMAN: Go ahead, Lexi.

M5. ENCELBERT: Lexi for the record, Lexi
Engel bart.

So there are a nunber of solutions that exist.
There are pop-up tents that you'll, kind of, see a |ot
of different places. Construction sites use them
You'l | see themat fairs, markets, that sort of thing.
It's a pretty standard pop-up tent that's great for,
you know, a crew of naybe two or nore peopl e.

For even a snaller work site, though, there are
unbrell a options that can be nounted into a truck hitch
or you know, put into a stand, staked into the ground.
There are a lot of different options as far as
tenporary shade goes, so think -- think -- in the
mar ket, both within safety, and then, kind of within
nore of the end-user, kind of, regular, non-working

market, there are a |lot of shade options that are
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1 feasible froma cost perspective, as well as
2 feasibility and actually installing.
3 M5. DOMNS: Okay.
4 That was all for ne, Andy. Thank you.
5 Thank you, everyone.
6 MR. LEVINSON: Thank you.
7 And the | ast question, Your Honor, cones from
8 Rachel Carse, who's joining us online.
9 M5. CARSE: H . This is Rachel Carse from OSHA
10 In your witten coments, you tal ked about how
11 extensively cooling PPE is being used in outdoor
12 environnments already. |f you have any data or
13 i nformati on on the specific industries that utilize
14 this PPE, such as information on the industry itself,
15 the estimated share of enpl oyers that use the PPE, and
16 you can provide that to us, that would be hel pful.
17 Additionally, if you have any information on the
18 average cost of the nost commonly used PPE, and you can
19 submt that into the record, we would appreciate that.
20 MR. GLUCKSMAN: Sure. Rachel, | think that we
21 coul d give you sone anecdotes right now on industries
22 that - it's, sort of, the nbst comron industries that
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1 use certain PPE, and |I'm wondering if anyone on our -

2 the | SEA panel could offer just a few anecdotes of what
3 t hey see as common use for right now?

4 M5. STEVENS:. Absolutely. Kayla with | SEA again.
5 | can at |east touch on sone nore passive options here.
6 | would say -- so there's really no definitive form of
7 PPE that is -- that -- that can nake a claimto reduce
8 heat stress today. Wthin the athletic apparel space,
9 thereis alot -- alot of cooling fibers that are

10 used, a lot of cooling chem stries that we could

11 | everage for sone of these opportunities. But as far
12 as a reqgulation or -- or a true formof PPE, there's

13 nothing in this space that is -- is -- is actually

14 regul ated today.

15 MR GLUCKSMAN.  But --

16 M5. CARSE: Go ahead.

17 MR. GLUCKSMAN: -- but to look at -- |I'd answer it
18 I n our post-hearing comrents.

19 M5. CARSE: kay. Thank you.
20 MR. LEVI NSON:  Your Honor, that --
21 M5. CARSE: That's it.
22 MR. LEVINSON. -- concludes the questions from --
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1 Sorry. Rachel, did you have anot her one?
2 M5. CARSE: No, | was just saying that's all.
3 Sorry.
4 MR LEVINSON: Al right.
5 Your Honor, that concludes the questions from
6 CSHA.
7 JUDCGE BELL: Any questions fromthe Solicitor?
8 M5. WLES: Thank you, Your Honor. Linda WIes
9 fromthe Solicitor's Ofice. | don't have any
10 guesti ons.
11 Thank you so nuch for being here today.
12 JUDGE BELL: Are there any other questions for
13 this panel ?
14 M5. CARLON: Yes, Your Honor. There is one from
15 M. Cannon.
16 Pl ease state your nane for the record.
17 MR. CANNON: Hi. Kevin Cannon, Associated General
18 Contractors of Anerica.
19 Thanks, Dan and team for your testinony.
20 Dan, you tal ked a | ot about cooling PPE, and
21 t echnol ogy, and such. What -- what are other types of
22 tech comng to PPE and safety equi pnent that you m ght
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1 be able to speak to?
2 M5. STEVENS: Okay if | junp in, Dan?
3 MR. GLUCKSMAN:  Sure, go ahead, Kayl a.
4 M5. STEVENS. Kayla Stevens with | SEA
5 So again, want to touch on sone of the passive
6 heat stress sol utions and technol ogies, and then, |'1l]
7 pass it to a colleague to speak to nore of the active
8 solutions. So technology today within the textile
9 space has really cone a long way, and we're at a really
10 great place where we can manufacture - we can
11 manuf act ure apparel that truly reduces heat stress in
12 extreme heat environnments.
13 There is construction, yarn technol ogies, fabric
14 finishes, and the conbination of all of these
15 conponents within a material and apparel. You can
16 devel op products whi ch manage conponents |i ke
17 breathability and drying tinme, evaporative cooling. So
18 there's many factors we can quantify through the use of
19 t hose fabric technol ogi es.
20 And | -- we believe truly that a conbination of
21 such factors will greatly reduce heat stress in extrene
22 heat environnents, both i ndoors and outdoors. So
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that's just high-level when it conmes to nore passive
fabric-based sol utions.

But I'Il turnit to ny colleague, Saif, with nore
detail, if he has anything?

MR. | SLAM Thanks, Kayl a.

Saif Islamfrom| SEA here. So as Kayla was sayi ng
that there is a -- a nunber of options in the passive
worl d and active world to -- cooling PPE world, too,
that works very effectively. But then, the idea is
that they work together and supplenments the cooling
efficiency of each other. For an exanple, with
passi ve, the -- the nunber of functions and
principles -- the radiative cooling, for an exanple, |
was sharing earlier.

The fundanental is -- is to reflect nost of the
near infrared, and visible light, and the heat
associated with it. Sonme exanples are far infrared,
solar free, and solar coal black. They does pretty
good job to reduce the heat absorption fromsun. Then
in -- in addition to that, evaporative cooling, for
exanple, is quite effective by cooling off -- they coo

off the body by absorbing water into a textile clothing
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1 or vest material which then evaporates gradually,
2 renmovi ng heat fromthe body through a | atent heat
3 evapori zati on.
4 Sone of the exanples are Polar Products. They use
5 a water container or water that’'s allow ng - using
6 water to cool off body heat. There's sone hybrid
7 options. | - in ny opinion, they're nore effective
8 usi ng conbi nati on of phase change material and al so
9 evaporative cooling. For exanple, Polar Products, and
10 what they do, basically, phase change material. They
11 have a higher nelting tenperature, thus allow ng or
12 provi di ng higher cooling efficiency. PCMbased of - a
13 i ce pack materials are nore effective than water
14 because they are higher nelting tenperature.
15 In -- in addition to that, there are nore
16 I nnovations out there. For an exanple -- which are
17 hybrid, but in addition to the evaporative cooling and
18 phase change material, they use batteries, and air
19 cooling have increased the cooling efficiencies --
20 efficiency to a higher |evel.
21 It's really inportant to take a hybrid and --
22 and -- and whether an environnental condition-based or
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1 wor k environnent -- environnmental condition-based
2 approach where it is inportant to know where we are --
3 t he enpl oyees are working, and nmake the decision to
4 choose the right kind of product.
5 And it's really inportant to have a hierarchy of
6 product where we -- we can -- we can understand and
7 eval uat e product performance, and be aware of the
8 product performance, and nmeke -- and purchase or use
9 the right kind of product that can be useful or nore
10 effective to cool off, maintain a body core tenperature
11 within the confortable zone.
12 MR. GLUCKSMAN: So | think that, you know, with --
13 Wi th mcroprocessors as well, there's a | ot of
14 technology comng to this area. | don't knowif we'll
15 see Moore's Law where, you know, the inprovenent is
16 doubl ed every two years. But also, just one other
17 thing on this.
18 We've heard a | ot about wet bul b gl obe tenperature
19 devices in the shooting sports industry, which has a
20 | ot of handhel d devices for tenperature, and w nd
21 speed, and so forth now, also, has devices that are
22 ki nd of rugged that, you know, it - sonme do have the
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1 bl ack bul b, some don't. But they're able to assess,
2 you know, a wet bulb gl obe tenperature, you know,
3 nunber. And so that's one area of - I'Il call it
4 technology that's comng into the space from you know,
5 ot her industries.
6 JUDCGE BELL: Any other questions for this panel ?
7 M5. CARLON. There are not, Your Honor.
8 JUDCGE BELL: Al right.
9 MR. GLUCKSMAN:  Your Honor ?
10 JUDGE BELL: Yes.
11 MR. GLUCKSMAN. | nentioned one thing in ny
12 comrents, this hyperkewl thing. For -- for the
13 transcriptionist, hyperkewl is -- the spelling is
14 HY-P-E-R-K-E-WL. But the record will be (AUD O
15 MALFUNCTI ON) .
16 JUDGE BELL: Thank you, M. d ucksman.
17 THE COURT REPORTER  Actually, this is Christine.
18 Wiile you're at it, could you spell the name of the
19 doctor -- the paper you cited?
20 MR. GLUCKSMAN:  Yeah, yeah. Roxana Chicas. So |
21 guess Roxana is RO X-A-N-A, and Chicas was
22 CHI-CGA'S, PhD.
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1 JUDGE BELL: All right.
2 Thanks all of you. Appreciate it.
3 MR. GLUCKSMAN: Al right. Thank you very nuch.
4 JUDCGE BELL: Ckay. Bye-bye.
5 M5. CARLON:  Your Honor, at this time, OSHA has
6 requested a ten-mnute recess if that -- if tine
7 permts for you?
8 JUDCGE BELL: That's fine.
9 Soit's -- ny clock says 3 o' clock, so we'll be
10 back at 3:10.
11 MS. CARLON: G eat. And when we return, the next
12 speaker group will be the Anerican Road and
13 Transportation Builders Association. So we'll return
14 at 3:10.
15 (Break.)
16 M5. CARLON: Al right. Now, we will continue
17 Wi th our public testinony. The expected speaki ng order
18 Is currently displayed on the screen. Just want to
19 confirmthat our OSHA panel is back in the room
20 Great. GOkay. W have the Anerican Road and
21 Transportation Builders Association represented by Mg
22 Ri etschlin, Bradley Sant, and Prianka Sharma. Pl ease
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1 state your nanme and affiliation as you nove throughout
2 your testinony. Thank you.
3 M5. SHARMA: Good afternoon. Prianka Sharma with
4 the Anerican Road and Transportation Buil ders
5 Associ ation, joined by ny colleague Brad Sant and our
6 menber, Meg Rietschlin of Rietschlin Construction. W
7 represent 8,000 nenbers in the transportation
8 construction industry and appreci ate the opportunity to
9 provi de additional feedback today.
10 Qur associ ation represents all sectors of the
11 transportation construction industry and collectively
12 supports thousands of nen and wonen who build and
13 maintain the nation's transportation infrastructure.
14 W' ve engaged t hroughout this rul emaki ng process, and
15 to avoid repeating the content of those subm ssions,
16 we' ve consolidated today's remarks to focus on key
17 addi ti onal concerns. Wth that, I'll first turn things
18 over to Meg.
19 M5. RIETSCHLIN:. Good afternoon. [|'m Meg
20 Ri etschlin, president of R etschlin Construction, a
21 smal |l contractor building smaller bridges, roads,
22 concrete construction, and excavation in non-urban
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1 areas of Chio. 1've been in business 39 years. | have
2 participated in several conment opportunities on the
3 heat standard, including serving on the SBREFA panel.
4 | appreciate the opportunity to comment and hope that
5 OSHA takes our comments into consideration when issuing
6 a final rule.
7 Today, | would like to share a personal experience
8 that relates to heat safety that | hope you w ||
9 consider. This rule greatly affects hi ghway and bridge
10 contractors, especially smaller contractors. There was
11 a highly experienced, safe, reliable equi pnent operator
12 that worked for me for 18 years, from 1999 to 2017.
13 One day in 2013, while working on a bridge job,
14 somet hi ng seenmed not right about him The guys around
15 hi m asked himif he was okay. He said he was fine. 1In
16 m nutes, his condition seened to worsen. They got him
17 into the cab of his machine and turned the air
18 conditioner on high. Tried to get himto drink. No
19 one knew what was goi ng on, so they imedi ately call ed
20 t he energency squad and his wife. Later, we found out
21 that his doctor had changed his nedications, and it had
22 affected him
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1 After that, | asked himto list his nedications on
2 paper and energency contact nunbers and seal the
3 envel ope. M thought was that if this incident ever
4 repeat ed, and his energency contact would not be
5 avail able, | could open the envel ope and provi de the
6 info to the energency responders. They would be nore
7 informed. | believe we did the right thing in this
8 situation. | don't know what | don't know.
9 As an enpl oyer who takes safety very seriously, |
10 provide training and PPE. On job sites, | provide
11 wat er, cold drinks, ice, popsicles and even waternel on.
12 But | cannot nake someone drink. Though | can create
13 and enforce policies, ultimately, | cannot control what
14 enpl oyees do. Snoking tobacco, narijuana, drinking
15 al cohol, using drugs, or taking nedications, or
16 nonitoring any health conditions. Any of these can
17 affect enpl oyees' ability to work in a warm
18 environment. | can do all the right things, but it is
19 a partnership of trust wwth the enployees. | shouldn't
20 have recordabl e incidents outside ny control.
21 One type of work that we bid and build is small
22 bridges in rural areas. Wen pouring the deck, there
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1 are many requirenents and specifications. Factors
2 i nclude the air tenperature and wi nd speed, how many
3 cubic yards will be placed and finished, and the
4 weat her. On a particular bridge pour, we may begin at
5 8 p.m The concrete supplier is expected to deliver
6 product and provide deliveries of so many cubic yards
7 per hour.
8 There are outside testing people, concrete punps
9 set up, and inspectors on site. Once the pour
10 conmences, we need to keep going. Wen the pour ends,
11 there is finishing the concrete and pl aci ng burl ap.
12 Each of these tasks needs to happen i medi ately after
13 the other without interruption, or we would risk cracks
14 or other conpromi ses to the structural integrity, and
15 it would be costly to repair.
16 Unfortunately, as a small contractor, we don't
17 have the luxury of a spare crew sitting on the sideline
18 to junp in and take over so that a first group could
19 take a mandated break. OSHA' s rule, as proposed, would
20 be inpossible for us. It is sinply not feasible to
21 stop work to take breaks at mandated tines. W do
22 provide ice, water, and cold drinks, and our enployees
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take turns handing themout while others are working to
keep the job noving.

If a small contractor bid federal jobs thinking
that they were going to have to fund a spare crew, the
cost would increase so much that we may reconsi der.
Federal and state bridge projects are | ow bid and
conpetitive. A small conpany like mne would find it
very hard to stay conpetitive.

Anot her issue is that the recordkeepi ng proposed
by the standard will be very difficult for a small
contractor. This will require a separate person to
docunent climte, enployees, and their physical
responses. Again, a conpetitive disadvantage. R ght
now, recordkeeping is integrated into ny teams job
function. But this particular standard woul d push ne
to need anot her enployee. | hope that you wll
consi der the effect of these standards on a snall
contractor in the highway bridge space. Thank you very
much.

MR. SANT: Thank you. | amBrad Sant with the
American Road and Transportation Buil ders Associ ati on.

|"d just like to share a few other thoughts on the heat
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standard. O course, we want to protect our workers
and are very much supportive of supplying water and
rest and shade and maki ng sure that the workers have
what they need to be safe on the job site.

But with that in mnd, in keeping workers safe,
what wei ghs heavily on ne is the fact that sonewhere in
between 50 and 90 workers are killed every year on the
job in this industry as they are struck, often by
notori sts who pass through the barricades for a | ot of
di fferent reasons and strike the workers.

Everything that we do is colored by our concern
for struck-by incidents, including weighing what
happens when we are doing certain things as required in
this rule and how that m ght inpact the safety of
workers in the struck-by incident rule. And so for
exanpl e, when we | ook at heat standards for heavy and
hi ghway construction, we see that there have been four
fatalities in twel ve years based on BLS data. Those
are tragic. But when | conpare themto 60 deaths a
year from struck-by incidents, |'mstarting to conpare,
okay, how does the heat standard inpact those other

greater hazards?
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1 And what we have found continually is the workers
2 are subject to the frustration of notorists who may
3 have been delayed in traffic because of the
4 construction projects going on. NMtorists frequently
5 will drive behind the barricades. They'Il drive right
6 up to the barricades. They throw things at workers.
7 They' re angry because they have been del ayed for
8 sonething that was inportant for themto do. And when
9 | consider that the inpact of workers being seen
10 sitting on the side of the road, taking a break, and
11 the anger that sonetines puts toward them it concerns
12 nme. And | wonder, what is the greater harmand what is
13 the inpact of the heat standard on this?
14 And so we have to look at all these things in a
15 greater environnent of where it's very dangerous. And
16 for these sane reasons, we have very nuch supported
17 what ot her groups in the construction industry have
18 sai d about the need for a separate regulation for
19 construction. This is why we have a Directorate of
20 Construction at OSHA, because we know it's very
21 different. W can be working in indoor environnents --
22 or outdoor environnents, and suddenly, we've encl osed
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1 ourselves in an indoor environnment in construction. M
2 team can be working in tunnels and suddenly, they're
3 out si de of those tunnels.
4 The i ndoor-out door standards and disparities there
5 don't make sense in construction. W're noving down
6 the road. And so setting up sonetines in those
7 environnments where you're in noving operations, such as
8 paving, the ability to have set break areas doesn't
9 work. And so there's just a nunber of considerations
10 that we think need to be taken in view of OSHA before
11 noving forward with the standard that seem ngly was
12 desi gned wi t hout understanding fully the inpacts of
13 this industry.
14 M5. SHARMVA:  Prianka Sharnma with ARTBA. Mg
15 rai sed an inportant point here. You don't know what
16 you don't know about your enployees. And for us, the
17 real concern is that the rule expects enployers to
18 identify and mtigate individual heat-related risks,
19 such as underlying nedi cal conditions, nedications,
20 recent travel, or lifestyle choices wthout a clear or
21 | awful way to obtain that information. And at the sane
22 time, it holds the enployers responsible for outcones
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1 that they may not be able to prevent.
2 As she alluded to, she can offer all of these
3 things to her workers, but she can't force themto
4 drink. This lack of clarity ultimately raises a due
5 process concern. Enployers are being asked to manage
6 risks that they can't reasonably control, and they may
7 face penalties despite good faith efforts to do so. So
8 W t hout sone clear safe harbors or imts to liability,
9 the rul e opens the door to enforcenent based on
10 out cones and not conduct.
11 And so in short, the rule structure and scope and
12 assunptions may increase liability and strain resources
13 and shift attention away from nore i mmedi at e hazards.
14 So we're asking you to please revisit these provisions
15 wWth clear limtations that are industry tailoring and
16 a nore realistic understanding of the job site
17 conditions that our industry faces. Wth that, we're
18 happy to answer any questions.
19 JUDCGE BELL: Questions from OSHA for this panel ?
20 MR. LEVINSON: Andrew Levinson from OSHA. In
21 your -- first of all, thank you all for your testinony
22 today and your witten coments. |In your witten
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1 comrents, you had asked OSHA to expand the definition
2 of energency response to include a broader range of
3 i ndustries and job titles, including construction
4 wor kers doi ng energency road and bridge repair,
5 hazar dous debris renoval, erosion control, and other
6 structural repairs.
7 And what |'m curious about is a question that we
8 simlarly raised with the Edison Electric Institute,
9 which is during these tines, it seens |ike there's an
10 I ncentive for workers to work |onger, faster, harder
11 than they would otherwise in order to restore critical
12 i nfrastructure or services. |f there were such an
13 ener gency exenption for this sort of work, how woul d
14 you ensure that workers are safe while doing this work
15 fromheat injury?
16 MR. SANT: Certainly, a great question. And
17 certainly, in those situations, it's even nore critical
18 t hat workers have access to clean water, right?
19 Because the infrastructure may be out. It nay be
20 | nportant that they have access to abilities to take
21 breaks when it's needed, because they're working a |ong
22 time and they're trying to, you know -- the electrical
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1 teamcan't get in there if the roads aren't open. So
2 those things are inportant.
3 But where we do need exenptions are site-specific
4 safety plans. You know, that doesn't work very well in
5 an energency situation. Considering, you know,
6 considering a lot of the other aspects of the rule,
7 certain training requirenents that are there, those are
8 the kind of things that just don't nake sense when
9 we're trying to get in there and get a job done.
10 | don't think, and | certainly wel cone Meg's
11 comrents in the real situation of a contractor, but we
12 certainly don't want to put workers in a dangerous
13 situation where they don't have what they need, and
14 they can even be nore difficult to get it. W saw that
15 in Katrina and down south, where infrastructure was out
16 for nonths, and we had to bring in the water and the
17 supplies to them So that is always necessary no
18 matter what the situation is. But other aspects of the
19 rule just don't make sense in that situation. So
20 that's what we're talking about. A little nore need
21 for flexibility and understandi ng how the industry
22 wor Ks.
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MR. LEVINSON: Thank you. The next question comes

from Jonat han Bearr here in the room

MR BEARR  Jonat han Bearr, Directorate of
St andards and CGui dance. Thank you for coming to talk
to us today. First thing, | was hoping if you al

woul d be able to -- in your witten comments, you

referred to the Heat Injury and Illness Prevention Pl an

froma contractor in Wsconsin. | was hoping that you
all would maybe be able to provide that to the record
I n your post-hearing in comments, as well as any

I nformation you m ght have on costs and benefits of
that plan. You nentioned how that was a specific plan
that was tailored to the industry, so we would very
much like to see that.

M5. SHARVA: W can certainly ask them [If it's
proprietary, obviously, we'll have to work with you to
see if we can provide it to you under cover. But we
can certainly ask themif they're willing to provide
it.

MR. SANT: And we'd be happy to share with you a
pl an that we developed jointly with the Nati onal

Asphalt Pavenent Association several years ago that we
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1 devel oped for our industry, a kind of a guideline, a
2 Swi ss cheese that they can take and use. So yeah, we
3 are working these issues.
4 MR. BEARR: That'd be great.
5 MR. LEVINSON: Let ne also offer, if that
6 contractor in Wsconsin would |like to redact their
7 name, but otherw se submt the plan, that woul d be
8 wonderful as well. W're interested in the content,
9 not necessarily the contractor's nane.
10 MR. SANT: Very good.
11 MR. BEARR: Al right. Jonathan Bearr, OSHA,
12 again. Can you el aborate on what some of the
13 adm ni strative chall enges are for small businesses that
14 you see in conplying with the Heat Injury and Il ness
15 Prevention Plan provision in the proposed rul e?
16 MR. SANT: Meg, do you want to take that, or do
17 you want me to junp in there?
18 M5. RIETSCHLIN: You can go ahead, Brad.
19 MR, SANT: Sure. Well, sone of the requirenents
20 Wi thin the heat -- the plan that is required, it
21 requires that it be tailored to every -- to specific
22 job sites. And when you have nultiple job sites, they
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1 may come up and go down, sonetines wthin days.
2 Sonetines, they're nonths. Sonetines, they're years.
3 And so you know, in some situations, that may worKk.
4 But in others, it really doesn't. And you have
5 contractors at nultiple sites around the area.
6 So if you have a small business where you are
7 operating maybe one or two crews, and to have to change
8 that and have a site-specific plan and keep records --
9 even though it says in the rule that you' re not having
10 to keep track of tenperatures, if an inspector shows
11 up, what other way do you have to denonstrate that you
12 have been nonitoring that and making sure that, you
13 know -- if you're acting within the action tenperatures
14 and the -- what's the word I'mlooking for? WlI, the
15 80 degrees -- the heat triggers, the heat index
16 triggers.
17 And so you know, there's a | ot of recordkeeping
18 requi rements, both witten and unwitten, record of all
19 the training that takes place and how it takes place.
20 And you know, for conpanies with small crews and snal |
21 busi nesses, it's a bit of a burden. And if they're
22 taking care of this as part of their job safety
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1 anal ysis and what they're doing every day in their
2 tool box talk, to have these witten plans, we're just
3 not quite sure are necessary.
4 MR. BEARR: Thank you. | want to switch gears and
5 talk alittle bit about acclimtization. And in the
6 witten comments, you said that your nenbers have | ong
7 I mpl emented acclimatization protocols. Can you
8 descri be sone of these protocols, how they' re used?
9 MR. SANT: Sure. Well, depending on, you know,
10 for whether it's new workers - so in hot environnents,
11 and just we were talking to nenbers today about these
12 very questions - schedul es are sonetinmes changed.
13 They' Il begin work, instead of at 7 in the norning,
14 they'll begin at 4 in the norning, right? So they can
15 work in cooler environments, so they' Il begin |ater at
16 night. And so the shifts will change. And sonetines,
17 they're going to reach certain tenperature thresholds,
18 sonme conpani es shut down their operations. So we are
19 adjusting tinmes and schedules to try to neet better -
20 the cool er tenperatures during the day. But for new
21 wor kers that cone on, there's often procedures for them
22 to begin working, and they start at jobs that are not
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so highly inpactful and work their way up to those nore
| abor -i nt ensi ve j obs.

But again, it's really going to vary because if
the workers conme on in the springtine when we generally
begin our work, that acclimatization happens naturally
as we get into the summer nonths. Wen soneone cones
on, you know -- if there's a need to bring sonebody on
in the mddle of the sumrer, of course that process is
going to be different.

MR. BEARR And in your witten comrents, you
noted that the gradual acclimatization schedule was, in
your opinion, inpractical for the industry. Do you
have any thoughts about the second option that was
provi ded by OSHA that would require for enployees in
their first week for the mninmum- the procedures
required, the high heat trigger - to be actually
triggered at the initial heat trigger |evel?

MR. SANT: Well, | think nore of what our concern
was -- there is just a |lack of understanding. For
exanpl e, what happens when you're working for a week at
70, 80 degrees or 78 degrees, and then suddenly, it's

80? Have they acclimatized because they are working at
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1 78, 79 degrees, or suddenly does that acclimatization
2 kick in when they're hitting 80 degrees? And what if
3 t hey' ve been working away for 80 degrees, and then we
4 get a cool spell, so the next week it's 75, and it goes
5 back up to 80; are they still acclimatized, or we have
6 to start that process over?
7 There are just so many questions in those
8 acclimatization protocols that we didn't understand how
9 t hat woul d happen practically in an outdoor environnment
10 that, you know, we just kind of said there needs --
11 there seens to be a | ack of understandi ng about how
12 this acclimtization works when you' re outdoors
13 constantly and the tenperatures are fluctuating back
14 and forth.
15 MR. BEARR: Do you have any ideas of alternatives
16 that could be used instead to address this?
17 MR. SANT: We certainly do. W certainly have
18 tal ked about them and |I'd be happy to provide those
19 wth -- in our followup comments. [It's probably a
20 little bit lengthy to go into because it's not very
21 straightforward. But you know, there's ways of having
22 t he peopl e becone acclimatized w thout having those
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1 specific triggers. Because like | say, you can be
2 wor ki ng at 75 degrees for a week. Aren't you
3 acclimati zed when it then reaches 80? It just --
4 MR. BEARR: It'd be great --
5 M5. SHARVA: | think it's --
6 MR. BEARR We'd very nuch like to see it in the
7 post-hearing --
8 M5. SHARMVA:  Sorry. Go ahead.
9 MR. BEARR Sorry. Go ahead.
10 M5. SHARMA: | was just going to say it's al so
11 vari abl e because it's job-specific, site-specific,
12 enpl oyee function-specific whether or not the enpl oyee
13 can be rotated out to a different job. Are they
14 trained to do different jobs, or are they highly
15 specialized in one task? So as Brad's alluding to,
16 we' re happy to provide sone witten thoughts and
17 f eedback on that, but it's a very specialized and
18 nuanced i ssue for us.
19 MR. BEARR: W'd be very interested in your
20 t hought s about how that could be used in the franmework
21 of a rule. Thank you.
22 MR. LEVI NSON: The next questions from OSHA cone
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1 fromPatti Downs, who is joining us online.
2 M5. DOMNS: There we go. Hi. Patti Downs with
3 the Directorate of Standards and Gui dance. |n your
4 witten comments, you state that nenbers already
5 provi de shade. However, there are sone circunstances
6 where shade cannot be provided. Right? [It's not
7 feasi bl e? For those situations where shade is
8 provi ded, can you el aborate on its use, including
9 things |i ke how the shade is provided? How close it
10 typically is to the work area? |If it's portable, so it
11 can relocate as work noves, those sorts of things?
12 MR. SANT: Sure. So again, this will depend on
13 the job and the site. So like if we're doing a | arge
14 bridge project, and it's a warm area, sonme contractors
15 will bring in a trailer where they can take breaks,
16 have |unch in a cool environnent. Sone places that are
17 not -- that are nore nobile, you'll, you know -- as
18 | SEA nentioned earlier, you can put up a pop-up tent.
19 O sonetines, if there's power or a generator, you can
20 put up sone fans. In the best -- or the nost difficult
21 situations, hopefully, there is sone trucks or, you
22 know, sone cabs equi pped with air-conditioning where
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1 you can kind of rotate the workers through. They can't
2 be taking all the breaks at the same tinme. And that's,
3 again, where part of the rule said, you know, there has
4 to be enough space so that all the workers can use it.
5 Well, you can't at the sane tine, but you can if you're
6 rotating it. They're not there.
7 So you know, those are -- it just really depends
8 on the job and what's happening. You know, and | was
9 just thinking today, as | was driving in and crossing
10 the 14th Street Bridge, where we've got a | ane cl osed
11 because they're doing bridge repairs, there's no place
12 to put a tent there, right? Because it's just such a
13 narrow pl ace, and the bridge is about a half mle | ong.
14 So you could put maybe a tent at either end of it, but
15 it's going to require the workers to have to wal k there
16 to get to shade.
17 So you know, like |I say, it's such a dynamc
18 environnent, it's hard to pick one answer to the
19 question, but there are a |l ot of options that are out
20 there that are available. And like | say, if it's a
21 big job and they're going to be there a long tine and
22 there's space, yeah, let's get themsonething a little
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1 nore permanent and cooling, like a trailer.
2 M5. SHARMA: And a lot of these are built into the
3 contract. The rights of way to put up structures are
4 built into the contract when the contractors are
5 bidding on it. So the state DOT is having to go out
6 and neasure and figure out the volune of traffic, the
7 | i kel i hood that the traffic mght need to use the
8 shoul der, and then build into the contract before they
9 even bid on it what the right of way is going to | ook
10 | i ke for those structures.
11 MR. SANT: And again, part of the challenges wth
12 those structures in every situation, not all, but in
13 sonme is that they then pose a hazard to notorists who
14 may be pulling off onto the shoul der or --
15 M5. SHARVA: O pedestrian, bicyclists --
16 MR. SANT: O pedestrian. Because our sites are
17 open to the public, and you -- you've all sat through
18 them and it's not an easy environnent.
19 M5. DOMS:. Ckay. Thank you. And then for those
20 situations then where shade can't be used, can you
21 pl ease tell us about any alternatives you' ve seen used
22 or the types of controls your nenbers use in those
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1 situations to prevent heat-related ill ness?

2 MR. SANT: Sure. And that is just making sure

3 there is sonme kind of a cool liquid. As Meg said,

4 there's, you know -- you could provide them popsicl es,

5 ways to cool off. There is the PPE that, you know, you

6 can dip in the water and then put it on, and it hel ps

7 cool you down. There --

8 M5. SHARMVA:  Wde-brimed hats --

9 MR, SANT: Yes.

10 M5. SHARMA: -- is one of the ones our nenbers

11 told us about.

12 MR. SANT: Yeah. Yeah. That's the best you can

13 do if you don't have the shade. So anyway, those are

14 options. R ght? That's how we're doing it now. [|'m

15 not sure that would neet OSHA' s standard as proposed,

16 but we'd love it to be able to work in that situation.

17 M5. DOMS: And then one |ast question from ne

18 about nonitoring for heat exposures. How do your

19 nmenbers determ ne when to start using all of these

20 protective neasures?

21 MR. SANT: And again, | welconme - if Meg wants to

22 junp in here. But you know, | - you know, jugs of
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wat er, whether it's water bottles or coolers with water
or you know, the big old five gallon water bucket,
those are generally out on the job site, even when it's

60 degrees. | nean, people need to drink, right? And
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so those aren't necessarily triggered by any
tenperature; that's just out there because you' re out
there, and you're not near a water fountain. And so
you' ve got - you have those types of things that are -
that are avail abl e.

You know, breaks, those will sonetines happen
naturally. Sonetines, the load is late getting
delivered, so everybody is waiting for that |oad, that
concrete or that asphalt to get there. O as Meg said,
sonmeti nmes, when you're in a -- sonething where you
can't take a break, you know, you can't have a cold
seamin asphalt or concrete, or you're going to have an
infrastructure failure. And so then you rotate the
wor kers through and allow themto take the breaks. But
you know, again, this is why we have kind of advocated
for a construction standard just to kind of deal wth
t hese varying dynamcs in the industry.

M5. SHARVA: Meg, did you have sonething to add?
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1 M5. RIETSCHLIN: | was just going to say that al
2 sumrer |long, we do the sanme things. W don't wait for
3 a day to get hotter. W have water. W have ice. W
4 use the cooling neck waps. W use the hard hat
5 shades. W have portable tents. W have fans. W do
6 themall the tinme throughout the whole sumrer.
7 M5. DOMNS: Ckay. Geat. Thank you. That's al
8 from ne.
9 MR. LEVINSON: The | ast questions cone from Zoe
10 Pet r opoul os, who's joining us online.
11 M5. PETROPOULCS: Hi. Zoe Petropoul os,
12 Directorate of Standards and Gui dance. |n your
13 comrents and testinony, you express concerns with the
14 schedul ed rest breaks every two hours, and one reason
15 you mentioned in your comment was the need to execute
16 ti me-sensitive operations. You recommend in your
17 comments that breaks should instead be flexible and
18 provi ded as needed. And I mght have heard you briefly
19 answer this, but hoping for confirmation or nore
20 I nsi ght; can you di scuss current practices at nenber
21 enpl oyers' work sites on breaks? Are enpl oyees
22 typically able to take breaks as needed to prevent
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1 overheating at the nonent? And if so, how do
2 supervisors and crews arrange for those as needed rest
3 breaks during tine-sensitive operations?
4 M5. SHARVA:  Meg, do you want to answer?
5 M5. RIETSCHLIN: Yes. So in our case, people take
6 breaks as needed. And if we can rotate individuals, we
7 do. We work closely together with each other, so
8 there's always nultiple people | ooking out for each
9 other. And if soneone had to wal k away and take a
10 break, it's not a problem They just go. As far as
11 any sort of supervision for breaks, there isn't. W
12 rely on each other to take care of them And when
13 they're taking a break, they're not wal ki ng far away
14 fromthe project or sonething. They're just going off
15 to the side, getting sone water, getting whatever they
16 need, getting sone shade, and then cone back. And
17 al so, we tend to pace things in the hotter weat her
18 sl ower than we would the rest of the season.
19 M5. PETROPOULCS: Thank you so much. That was it
20 for ne.
21 MR. LEVINSON: Thank you. | have one final
22 question. OSHA has gotten a lot of comments from
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1 peopl e about doing a performance-oriented approach
2 i nstead of a specification-oriented approach. And one
3 of the challenges that we have is not necessarily with
4 the high road responsi ble enployers; it's with the | ow
5 road fol ks that are, you know, not taking the
6 responsibility to worker safety seriously. How could
7 OSHA wite a regulation that gives you the flexibility
8 that you're asking for while still assuring sone
9 m ni mum protections for workers to nmake sure that
10 they' re adequately protected?
11 MR, SANT: Well, I think initially, you had -- you
12 know, sone of the -- you know, | think of the OSHA
13 posters that say, "Water. Rest. Shade." R ght?
14 Those shoul d be provided, and they should be required.
15 Now, to say that you have to give that rest at a
16 certain interval, that's difficult for us. O to say
17 t hat what, you know -- what we're al ways concerned
18 about is there's a rule out there that's a gotcha, as
19 opposed to, you know, the water was 70 degrees, not 60
20 degrees, so it wasn't suitably cool. You know, those
21 are the kind of things that concern us, but we are not
22 at all concerned with saying, you need to nmake sure the

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 6

6/24/2025
Page 258

1 wor kers are hydrated properly. You need to make sure
2 that if workers are feeling stressed, they can go take
3 a break. You need to nmake sure that if you don't have
4 a place where they can go get shade, they can go sit in
5 the cab of the truck if they get -- and sit in the air-
6 conditioning to get cool ed down.

7 So instead of just saying it has to be done a

8 certain way, saying it has to be done -- it's kind of

9 just like we do with a lot of the PPE standards. W

10 don't always just say you have to use it a certain way,
11 because you have to use it to be protective. And so

12 that's kind of what we have in mnd. | don't think

13 it's -- anybody's opposi ng OSHA asking us to make sure
14 that the workers are cool, safe, hydrated, you know,

15 healthy on the job site. But what we have worries

16 about is when it said it has to be done in a certain

17 way, and it has to be acconplished in a certain way.

18 MR. LEVINSON: Thank you. Your Honor, that

19 concl udes the questions from OSHA.
20 JUDGE BELL: Any questions fromthe Solicitor?
21 M5. WLES: Thank you, Your Honor. Linda WIes
22 fromthe Solicitor's Ofice. | have no questions.
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Thank you so nuch for being here today and for your
t esti nony.

JUDGE BELL: Are there any other questions for
this panel ?

M5. CARLON. Yes, Your Honor, we have three. The
first is fromM. Lundegren. Please state your nane
for the record.

MR. LUNDEGREN. (Good afternoon, everybody. And hi
to Prianka and Brad and to Meg, who was one of our
small entity representatives on the SBREFA panel. This
I's Bruce Lundegren fromthe O fice of Advocacy at the
U.S. Small Business Adm nistration. And | nmet this
norning with one of your fellow construction trade
associ ations, and |I was tal king about this hearing.

And one of the participants at the neeting conpl ai ned
that they said that they think that OSHA views the
wor kpl aces as an outdoor work site with an enpl oyee
doing the sane task all day or an indoor workplace with
an enpl oyee working on the sane piece of equipnent al
day. And that's not the way that workpl aces are.
Particularly, in your industry where you are, you know,

conpletely nobile and everything' s changi ng.
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And | think, you know, we've tal ked about
wor kpl aces of infinite design and variation. So
there's nothing in OSHA's rule as witten that deals
particularly with inpractical or infeasible or creating
a greater hazard. And | wonder -- | know, particularly
I n your industry, there's concerns about setting up
artificial shade and tents and things |like that. Can
you pl ease speak a little bit nore to that?

And Meg, you could start or anyone.

M5. RIETSCHLIN: Let Brad start. | have to -- it
was a |l ong question. | need to process.

MR, LUNDEGREN. Sorry.

M5. SHARMA: In terns of feasibility, we touched
on this alittle in our witten comments, and we didn't
have tinme to touch on it in our testinony today. But
one thing that we did -- that Meg did touch on is the
fact that this is a continuous operation that can't be
stopped. And so we're either rotating the workers out,
or they're timng the project so that they can go from
start to finish and have it be a seanl ess process.
Because if -- as Meg alluded to, if they stopped while

pouring concrete and trying to get the bridge, there
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1 woul d be cracks -- essentially, there would be cracks
2 in the bridge. And so there would be structural
3 defects in the project, and they would end up either
4 having to go back and redo it, or potentially down the
5 line, there would be liabilities to the contractor if
6 the structural defects were not inmedi ately apparent.
7 So in terns of feasibility, we just -- we can't have
8 wor kers stoppi hg what they' re doi ng when the cl ock
9 strikes two hours to take a break because of the nature
10 of the project that they're working on.
11 Br ad.
12 MR. SANT: Yeah. Well, another thing | just want
13 to nention -- and this kind of deals with sonetines the
14 ability to provide tents and shade on the side of the
15 road -- we're al so governed by the Federal H ghway
16 Adm ni stration and a docunent called the Manual on
17 Uniform Traffic Control Devices that governs very
18 specifically what you can put on the side of the
19 roadway, because it's not just the workers who are
20 | npacted, it's the notoring public, it's bicyclists,
21 pedestrians. And so sonetines, if you're putting up
22 sonet hing that can be struck and go through the
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1 wi ndshield of a car, or you know, inpale a cyclist or
2 sonmeone on a notorcycle, those things are illegal. And
3 so those things also inpact our ability to provide
4 shade in all situations. Ri ght? Because there's other
5 regul ati ons and ot her people outside of the workers in
6 the construction conpany who are inpacted by the safety
7 of what we do.
8 M5. RIETSCHLIN: And sonetines, there's alimted
9 right of way, which narrows the space in which you can
10 put equi pnment, your steel, your rebar, whatever it
11 m ght be. Sonetines, you are very constrained by that
12 area. And | think you have to renenber, too, on a
13 bridge project, it's a series of different aspects of
14 work. You start with renovals, you have excavati on,
15 and there's piping. So it's not just one thing that
16 you do every day. There's nmultiple phases to a
17 project. And so the site of the work changes and the
18 scope of what people do changes.
19 MR, LUNDEGREN. Ckay. That's great. And we had
20 earlier today the Anerican Short Line -- this is Bruce
21 Lundgren from SBA O fice of Advocacy -- we had the
22 Short Line Railroad Association testified at this
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1 heari ng, and they nentioned that they're regul ated by
2 the Federal Railroad Administration. And in this case
3 of dual or conpeting jurisdiction, that OSHA should
4 defer to DOT. Wuld you recommend sonething simlar
5 for your uniformtraffic guidelines?
6 MR. SANT: Yeah. And to sone effect, they do.
7 Subpart G of the OSHA standards has adopted an earlier
8 version of that MJTCD. And I, you know -- there's
9 fairly good understandi ng between Federal H ghway and
10 OSHA where their jurisdiction ends because Federal
11 H ghway does not really enforce safety standards for
12 wor kers, so OSHA steps in there. But there is this
13 I nteracti on because they do regulate for the notoring
14 public. And so we have to make sure that what we're
15 doing safe, say, to protect workers is not negatively
16 I npacting the notoring public.
17 MR. LUNDEGREN: Ckay. Thank you. And one | ast
18 guestion. Meg, | think you nentioned confoundi ng
19 factors in that an enployee comng to work on
20 prescription nedication and the enpl oyer not know ng.
21 And | asked this question yesterday of the Steelworkers
22 Uni on, and nobody's really raised this issue during
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1 the - during this hearing. But in the training
2 provi sions of the proposed rule on - it's itemH Roman
3 nunmeral (xi). And it says you have to train on al
4 policies and procedures that are applicable to the
5 enpl oyees' duties as indicated in the works - work
6 site's HIPP.
7 And |I''m wondering what is the responsibility of
8 enpl oyees to, | guess, to hydrate, to take breaks when
9 needed, or to report on when there are confoundi ng
10 factors, such as health concerns or nedication, or
11 t hey' ve been engaged in sone kind of outside activities
12 that m ght nmake them vul nerabl e? Because | know t here
13 are federal laws that prohibit inquiring about nedical
14 and physical conditions under the EEOCC and HI PAA and
15 ADA. So |I'mwondering if you have anything to add to
16 that. And what -- you know, what the enpl oyees ni ght
17 be expected to do.
18 M5. RIETSCHLIN. | can't ask those questions. |
19 can't ask themif they have health conditions. | can
20 have a drug-free workpl ace program but if they're not
21 caught in the net, which is drug testing, |I'mnot going
22 to know anything about that. It's a difficult thing.
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1 | think large enployers can know nore about the health
2 of a person, but a small enployer -- | nean, | provide
3 heal th i nsurance, but their application is done online
4 through the insurer, and I don't see anything. | would
5 have to depend on themto cone to ne and say, hey, |
6 can't do this job. And that would be the only thing I
7 can count on. | can observe and think that, you know,
8 sonet hing mght be wong, as we did in the field, but I
9 really don't know that | have the ability to find out
10 any nore about themthan just asking themif they're
11 avai l abl e and ready to work.
12 M5. SHARVA:  Yeah. It was a real --
13 MR. LUNDEGREN:. Ckay. Thank you.
14 M5. SHARVA: -- challenge for sone of our nenbers
15 in states where there's legalization of marijuana,
16 because the enpl oyees could go and use the recreational
17 drug on the weekend, test negative on a Mnday or
18 Tuesday, but still have it inpacting their system And
19 we -- there have been nenbers who've tal ked about
20 concerns with having enpl oyees working while it's still
21 in their system even if they're testing negative, and
22 that -- the inpact that would have on their bodies and
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1 their abilities to absorb heat and various other tasks
2 that they would need to perform But again, they're
3 not necessarily allowed to ask their enpl oyees, what
4 did you do this weekend?
5 M5. RIETSCHLIN: | don't know if this is the right
6 pl ace, but you know, our contracts have conpletion
7 tinmes, and they're determned by the owner. And so if
8 you had two or three weeks of heat, and you had a
9 nunber of people who were acclimatizing, would you
10 still be able to finish your project on tinme, or would
11 you be faced wth, you know, |iquidated damages and
12 things like that? | don't know.
13 JUDGE BELL: Ckay. What's our next question,
14 pl ease?
15 MR. LUNDEGREN. That's all | had, Your Honor.
16 Thank you, Brad and Prianka. And thank you and nice to
17 see you, Meg.
18 M5. RIETSCHLIN. Thank you.
19 M5. CARLON: The next question is from M. Barab.
20 Pl ease state your nanme for the record.
21 MR. BARAB: Yeah. Thank you. M nane is Jordan
22 Barab. Yeah, | had a couple of questions, nostly
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1 clarifications. Also, nice to see you agai n, Brad.
2 Haven't seen you for a while.
3 MR, SANT: For nmany years.
4 MR. BARAB:. Yeah, yeah, yeah. GCkay. So one of
5 themis, | got the inpression -- and | can't renenber
6 who said it, maybe Ms. Rietschlin -- that the mandatory
7 break tinmes in the standard under high heat conditions
8 woul d require enployers to either stop jobs or hire an
9 additional crew. |Is that correct?
10 M5. RIETSCHLIN: If |I was doing a bridge pour, and
11 | had a mandated break, | would have to have a separate
12 crewready to junmp in. A bridge pour --
13 MR. BARAB: (kay. But the OSHA -- go ahead.
14 M5. RIETSCHLIN. Go on.
15 MR. BARAB: The OSHA standard only -- | nean, it
16 doesn't say that everybody has to take a break at the
17 same tinme, though. It just says that every enpl oyee
18 has to take a break every -- a 15-m nute break every
19 two hours. So if you had, for exanple -- you know,
20 just for exanple, eight workers on a job. There are
21 eight different fifteen-mnute periods in tw hours, so
22 only one worker would have to take a break at a tine.
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1 So that would -- it seens |ike you could -- would that
2 be possible to fill in for that, in that case?
3 M5. RIETSCHLIN. If we had started a bridge pour,
4 we woul d have to have an extra person to junp in to
5 rotate through that.
6 MR. BARAB. Right. Gkay. So an extra person, but
7 not necessarily an extra crew in that case. |s that
8 correct?
9 M5. RIETSCHLIN: | guess that could be accurate.
10 MR. BARAB: kay. And the second thing I was
11 hearing -- | got the inpression that it's your
12 i npression that if an enpl oyee died on the job or got
13 sick on the job for heat-related reasons, and it turned
14 out it was because of sone drugs they take -- they took
15 that, you know, they weren't informed about. But you
16 were otherwise -- you were in conpliance with every
17 el ement of the standard. But again, the enpl oyee died
18 anyway because he was on these drugs. |Is it under your
19 I npression that if you were conplying with every ot her
20 part of this -- every part of the standard that you
21 woul d still get cited?
22 M5. RIETSCHLIN:. | would have no idea to be able
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to predict that.

MR. BARAB:. Yeah. Because, | nean, the inpression
| got was that even if you're in conpliance but
sonet hing totally out of your control happens -- again,
even though you're in total conpliance -- you' d get
cited by OSHA. And generally, that is not OSHA s
policy to cite enployers who are in conplete conpliance
I f, you know, sonething happens that was beyond their
control and beyond the provisions of the standard. So
| certainly understand your concerns there.

Qobvi ousl y, everybody has concerns, which is why
OSHA al so requires training in those areas. But there
are -- you know, there are situations, certainly, where
there's been a fatality or injuries that OSHA you
know, finds the enployer nevertheless in ful
conpliance and therefore does not cite the enpl oyer.
That's all | had have. Thank you.

JUDCGE BELL: Ckay. Wat's our next question,
pl ease?

M5. CARLON: CQur next one is from M. Parsons.
Pl ease state your nanme for the record.

MR, PARSONS: Hel | o. Travis Parsons fromthe
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1 Laborers' Health and Safety Fund of North America.
2 Hey, Brad. How are you doi ng?
3 MR SANT: Hello, Travis.
4 MR. PARSONS:. Yeah. Thank you for your very
5 t houghtful testinony. You actually answered ny najor
6 guesti ons whenever you were answering sone questions
7 for Ms. Downs from- fromOSHA. But | just wanted to
8 kind of add on to those questions you answered. Well,
9 about how you provi ded shade out there on your jobs,
10 you know, |arge and small. And obviously, you guys
11 don't have a problem providing water. That cane clear.
12 But | guess the follow up question, nore than anything,
13 I s what about when those jobs get very large, |like a
14 very big job? How do you provide water, rest and shade
15 on those big jobs, and especially with a nobile
16 operation?
17 MR. SANT: Yeah. So I'mtrying to think of a
18 great big job that's a nobile operation. And so you
19 know, |ike paving an interstate. And so those don't
20 typically nove as quickly. And so you mght -- and
21 agai n, depending on the right of way, it's -- there's
22 SO -- as you know, Travis, there's so many vari abl es
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1 there. But typically, it's pretty easy to get water to
2 crews. | mean, you can put it in the pickup trucks.
3 You can put it -- and nmake it available. You know,
4 even -- |'ve had sone nenbers tell nme that if they're
5 wor king very renotely, they'll give them Canel Baks and
6 | et them work those Canel Baks to make sure they have
7 their water. But if it's a big project where there's a
8 | ot of enployees, often there will be a trailer set up
9 or at least a hydrating station where they can, you
10 know, get access to it because it just nmakes nore
11 sense, given the scale of the job.
12 M5. SHARVA: W had one nenber who custom buil ds
13 hydration stati ons dependi ng on the scale of the job.
14 So either -- if it's smaller, they' Il do individual
15 wat er bottles. If it's bigger, they'll do big jugs,
16 and they'll have like a, you know -- they'll build Ilike
17 a decanter thing or sonething where they can cone and
18 fill up water bottles and be able to do it that way.
19 So depending on the scale, there are things that they
20 can do.
21 MR. PARSONS: All right. Thank you very nuch.
22 That's all | have.
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1 JUDGE BELL: Any other questions for this panel?
2 M5. CARLON: There are not, Your Honor.
3 JUDGE BELL: All right. Thank you all very mnuch.
4 Appreciate it.
S M5. SHARMA:  Thank you.
6 M5. CARLON: The next speaker is Khris Hamlin.
7 Pl ease state your nanme and affiliation for the record.
8 MR HAMLIN:. Khris Hamlin with the Retail I|ndustry
9 Leaders Associ ati on.
10 JUDCGE BELL: Al right. Sir, go ahead, please.
11 MR. HAMLIN:. Thank you very much, Your Honor, and
12 to the OSHA representatives for the opportunity to
13 testify today. Like previously stated, ny nane is
14 Khris Hamlin, and I'mthe Vice President of Asset
15 Protection with the Retail Industry Leaders
16 Associ ation, also known as RILA. [|'mhere today on
17 behal f of the retail nmenbers of RILA and the Enpl oyers
18 Heat |l1 ness Prevention Coalition to discuss the OSHA
19 proposed rule on heat injury and illness prevention in
20 out door and work settings.
21 But to give you sone history on RILA first. The
22 Retail Industry Leaders Associ ation, commonly known as
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 RILA, is a US. trade association for |eading
2 retailers. RILA convenes decision nmakers, advocates
3 for the industry, and pronotes operational excellence
4 and innovation. Qur aimis to elevate a dynam c
5 i ndustry by transform ng the environnent in which
6 retailers operate. RILA s nenbers include nore than
7 200 retailers, product manufacturers, and service
8 suppliers, which together account for nore than $2.7
9 trillion in annual sales and mllions of Anerican jobs
10 and hundreds of thousands of stores, manufacturing
11 facilities, and distribution centers donestically and
12 abr oad.
13 RI LA nenber conpani es take safety of their
14 enpl oyees very seriously. W know that w thout a
15 strong and secure, healthy workforce, retail operations
16 will suffer. For this reason, U S. enployers
17 collectively spend an estinmated $58 billion each year
18 on enpl oyee safety, with retailers accounting for
19 approxi mately 26 percent of all U S. businesses, that
20 translates to billions invested annually by the retail
21 sector alone to protect their workforce. At the end of
22 the day, we all share the sane goals: safe, secure
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OSHA' s goal s of addressing workers’ heat exposure and
safety risks, while al so providing needed
recommendations to strengthen the potential final rule.
There are four key points that | just want to go
t hrough today. The first one is we need a flexible
performance- based standard. As large retailers, we're
advocating for a flexible perfornmance-based heat
standard to accommobdate the variety of workpl ace
conditions and retailers’ already existing and
effective heat illness prevention prograns. Leading
retailers operate the nost mature and effective heat
prevention prograns, so a one-size-fit-all regulation
will not create - or will actually create unnecessary
conpl i ance burdens w thout inproving safety outcones.
The second point is that if the rule is kept, the
standard needs -- the standard needs for heat, or for
hi gher heat triggers and sinpler nonitoring and
recor dkeepi ng requirenents. W encourage OSHA to adopt
t he approach taken by Nevada and not include any
specific heat triggers. Rather for OSHA should all ow

enpl oyers to nake deci sions about when to inpl enent
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1 mtigati on nmeasures based on assessnent tools, such as
2 an enpl oyer's job hazard anal ysi s.
3 However, if they are kept, we do recommend t hat
4 the heat triggers are -- as well as sinpler nonitoring
5 and recordkeepi ng requirenents are in place. The
6 current proposed triggers are too | ow and do not
7 account for the adaptability of the workforce to
8 I ncreasi ng tenperatures. The proposed nonitoring and
9 recor dkeepi ng requi renents are overly conplicated and
10 burdensone. |Instead of advanci ng worker safety, these
11 requi renents will require conpanies to divert resources
12 away from proven heat illness mtigation prograns and
13 procedures to protect enpl oyees.
14 My third point is the exclusion of the indoor
15 environnments. W urge OSHA to excl ude i ndoor
16 environnments fromthe current rule due to the unique
17 chal | enges. I ndoor heat regulations require different
18 controls and presents disparate chall enges conpared to
19 outdoor heat. |If not excluded conpletely, we strongly
20 reconmmend that a final rule enhance and support, rather
21 t han hinder existing efforts to mtigate heat for
22 | ndoor settings.
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1 Leadi ng retail ers have and continue to adopt
2 i nnovative strategies, including ventilation systens,
3 high flow fans, to ensure that their work - their
4 war ehouses and their indoor work settings can nmitigate
5 unsafe heat. WMreover, retailers have sophisticated
6 heat nonitoring systens and ot her protocols, including
7 rest breaks and hydration requirenents to maintain
8 sites - safe and healthy workpl aces. W recognize that
9 no two prograns are the sane, and though smaller
10 retailers may not have the sane |evel of resources to
11 I npl enment certain neasures.
12 And ny fourth is on the feasibility of mandatory
13 rest breaks and acclimatization protocols. W raise
14 concern about the feasibility and the mandatory rigid
15 rest breaks and acclimtization protocols. These
16 measures may exceed what is reasonably necessary or
17 appropriate under the Cccupational Safety and Health
18 Act .
19 In conclusion, RILA and the coalition urges OSHA
20 to consider our recommended changes to the proposed
21 rule. W believe that a flexible program performnce-
22 based approach w Il enhance worker safety while
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1 m ni m zi ng unnecessary burdens on enpl oyers.
2 Utimately, our goals are aligned. W want to pronote
3 heal t hy wor kpl aces and ensuring the safety of our
4 enpl oyees, and we believe our recommended changes w ||
5 enhance the proposed rule by striking a bal ance between
6 al | stakehol ders. Thank you for the opportunity to
7 testify.
8 MR. LEVI NSON:  Your Honor, are you there?
9 JUDCGE BELL: |'m here.
10 MR. LEVINSON: Can | proceed with OSHA' s question?
11 JUDGE BELL: Go ahead.
12 MR. LEVINSON: Thank you, M. Hamin, for your
13 testinmony. So OSHA's heard about, from a nunber of
14 folks, a desire for a performance-oriented approach.
15 W' ve heard a nunber of people nention the Nevada
16 approach -- the Nevada OSHA approach. M/ question is,
17 how does OSHA -- how should OSHA wite a reg that
18 provi des enployers with the flexibility that you're
19 asking for while also assuring sone mnimum | evel of
20 safety for workers? And in particular, for exanple,
21 you nentioned a job hazard analysis. How do we make
22 sure that enployers don't just pencil whip a job hazard
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anal ysis and just say, no problens here?

MR. HAMLIN. Very good question. Beeta, do you

want to junp in there?

M5. LASHKARI: Absolutely. Thank you very nuch,
M. Levinson, for your question. M nane is Beeta
Lashkari, and I'mon - just fielding questions on
behal f of the coalition. Thank you again, M.
Levinson. | think the Nevada heat rule provides a
really good nodel for that. So there are sort of
foundational elenents in the standard that would sort
of push. Right? Those - certainly our enployers are -
t hey go above and beyond, and they strive for
excel l ence. But we do recognize that there are those
bad apples. And so | think that having those

foundati onal elenments of water, rest, shade, training,

certainly energency response procedures,
in the Nevada OSHA rule. So we think it
real ly good exanple for that.

As for the JHA, certainly, we would

sort of that pencil whipping, but | do think that

conpliance officers can tell the difference, right? |

mean, that's sort of their role. And it

t hose are all

provi des a

not encour age

woul d have to
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1 be a neaningful JHA to be effective, and we are
2 certainly advocating for effective prograns. W
3 beli eve we al ready have those effective prograns, but
4 they are built around sort of that performance-oriented
5 nature and flexibility, even within our enployer -- in
6 our coalition, no two prograns | ook the sane. So
7 that's why we're advocating for this approach.
8 MR. LEVINSON: Thank you. In your testinony, M.
9 Ham in, you al so nentioned sophisticated nonitoring
10 systens. So what sorts of things are you nonitoring in
11 retail settings, and how do peopl e nmake decisions? Are
12 there trigger points? Wat -- how do you use that
13 i nformation to determ ne what's enough to protect
14 workers in these sorts of retail settings?
15 MR. HAMLIN. Yeah. At a high level -- I"Il just
16 say that there are a lot of -- between Al and different
17 technol ogy, our nenbers are using those to be able to
18 I dentify concerns within their facilities, whether it's
19 a warehouse facility or within their store settings.
20 Beeta, I'Il let you junp in there, too. And there are
21 other specifics I'd like to be able to bring back to
22 our nmenbers, and we can bring that back in the post-
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1 heari ng comments as well too. But Beeta, |I'll let you
2 junmp in.
3 M5. LASHKARI: Absolutely. Thank you, Khris.
4 This is Beeta Lashkari. So certainly, thank you very
5 much for the question, M. Levinson. The - sone of
6 the -just as Khris nentioned, sone of our enployers are
7 usi ng very advanced technol ogies |ike Al. But we do
8 want to recogni ze we do have small enployers in our
9 coalition, and they don't have the resources for that.
10 But - so that's, again, | think why we're advocating
11 for a performance-based, flexible approach, because it
12 has to be workable for all sizes of enployers, all
13 i ndustries that are represented that are covered by the
14 st andar d.
15 One exanple that | heard froman enployer, in
16 ternms of nonitoring at least, is that they have set up
17 sort of these nonitoring hubs within their -- in |arger
18 spaces. | think warehouses can be particularly
19 difficult in terns of, you know, getting them cool ed
20 down. And |I'mnot sure it -- that certainly, you
21 know -- that would seemto be in conpliance with the
22 standard, but there is sone preanbl e | anguage that
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1 m ght suggest otherwise if we're using sort of a hub or
2 you know, maybe it's an average tenperature instead of
3 using the hottest part of the facility. If there
4 are -- and that m ght be the reason we m ght not use
5 that is because it's only transient that -- you know,
6 only transient workers go to that part of the facility.
7 So this -- the hubs are really supposed to be
8 where the nost representative tenperature is taken. So
9 that was one thing that | thought was -- that was
10 | npressive. But again, we do have a w de range of
11 enpl oyers in our coalition, and not everyone wll have
12 t hose types of resources.
13 MR. LEVINSON: And many fol ks have tal ked about
14 wat er breaks as needed, rest breaks as needed. How
15 shoul d OSHA address the issue in a performance-oriented
16 standard of when peopl e have enough water and rest
17 breaks? And we've heard sone enpl oyers express concern
18 about them becom ng abused by workers. So how do we
19 strike that tension and do sonething that's
20 performance-oriented that, again, addresses both sides
21 of the issue?
22 M5. LASHKARI: Sure. Thank you very nuch, M.
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1 Levenson. This is Beeta Lashkari. | think the way to
2 do that is really through guidance. Certainly, for --
3 and we wote public coments, and in ternms of enpl oyee
4 abuse, for the nost part, we'd say our enployers have
5 good relationships with their enployees, and there's an
6 honor systemand a trust there. And and that's not the
7 case, but there are going to be sort of those outliers.
8 And we want to see -- we would advocate for -- we'd be
9 supportive of guidance, just nonmandat ory gui dance
10 about where those sort of -- those guidelines --
11 those -- maybe those borderlines sort of appear.
12 And again, it wouldn't -- we wouldn't be -- it
13 woul d be sort of this -- we just want to nake sure that
14 we're not being cited for sonething where there's
15 enpl oyee abuse. So that's really the concern there.
16 And the sane goes for the opposite end. One is, you
17 know, when have we provided enough water? Certainly,
18 the one quart per hour per enployee requirenent felt
19 very prescriptive. And |I'mnot sure how enpl oyers can
20 really nonitor for that. |If it gets to just bel ow
21 | evel s, is that going to be enough for a conpliance
22 officer to cite?
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1 And again, it kind of goes back to that gotcha
2 type of citation. W don't want that to be the case if
3 our prograns are effective, whether the anmount of water
4 Is just slightly bel ow what -- the one-quart threshold.
5 Again, that's the reason for wanting a perfornmance-
6 based flexible standard. And again, | think we'd be
7 very, you know, supportive of non-nmandatory gui dance.
8 | know a | ot of OSHA standards include appendi ces, non-
9 mandat ory appendi ces; those types of things, | think
10 we'd be in support of.
11 MR. LEVINSON: Thank you. And our |ast question
12 comes from Rachel Carse, who's joining us online.
13 M5. CARSE: Hi. | had a question specific to the
14 retail industry. In determning the nunber of
15 enpl oyees that work indoor and outdoor and with radi ant
16 heat, we've relied on estimates of the floor space
17 cooled. So if in a building, 50 percent of the floor
18 space was cool ed, we used that nunber in our nodel. |
19 was curious, especially inretail, if you have any
20 I nformati on about if the workforce is concentrated in
21 areas where the floor space is cool ed, which neans our
22 estimate woul d be an overestimate. O if you do have a
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1 | ot of workers that are working in non-cooled floor
2 space, if that makes sense.
3 M5. LASHKARI: Thank you very much for your
4 guestion, Ms. Carse. | think we would like to address
5 that -- we'd |ike to consider that for post-hearing
6 comment s.
7 M5. CARSE: kay. Thank you.
8 MR. LEVINSON: Thank you, Your Honor. That
9 concl udes OSHA' s questi ons.
10 JUDCGE BELL: Thank you. Anything fromthe
11 Solicitor?
12 M5. WLES: Thank you, Your Honor. Linda WIes
13 fromthe Solicitor's Ofice. | don't have any
14 addi ti onal questi ons.
15 JUDCGE BELL: Ckay. Do we have any ot her questions
16 for this panel ?
17 M5. CARLON. There are none, Your Honor.
18 JUDCGE BELL: Al right. Thank you all so very
19 much for your testinony. W really appreciate it.
20 MR. HAMLIN:  Thank you.
21 M5. LASHKARI: Thank you, Your Honor.
22 M5. CARLON: Next speaker group is the Kitchen
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Cabi net Manufacturers Association, represented by Betsy

2 Nat z and Manesh Rath. Please state your nanme and

3 affiliation for the record.

4 JUDGE BELL: M. Rath?

5 MR. RATH Yes. I'Il start if you can hear ne,

6 Judge Bel I .

7 JUDGE BELL: Yeah. Just state your nane and

8 affiliation, please.

9 MR. RATH  Thank you. | am Manesh Rath with the
10 |l aw firm Kel |l er and Heckman LLP here in Washi ngton,
11 D.C., on behalf of the Kitchen Cabi net Manufacturers
12 Associ ati on.

13 JUDGE BELL: Please go ahead.
14 MR. RATH  Betsy, are you on the line as well?
15 Wile Ms. Natz is joining us --
16 M5. NATZ: Can you hear ne? |'msorry.
17 MR, RATH W can.
18 M5. NATZ: GCkay. |I'mnot used to this web
19 platform This is Betsy Natz, CEO of the Kitchen
20 Cabi net Manuf acturers Association. W are --
21 JUDCGE BELL: Wel cone.
22 M5. NATZ: [|'msorry?
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1 JUDGE BELL: Wel cone.

2 M5. NATZ: Ch, thank you so nuch. W are gratefu
3 for the opportunity to provide coments on the proposed
4 rule. KCVA was founded in 1955 and represents kitchen
5 and bath cabi net manufacturers throughout North

6 America. Qur nenbers enploy thousands of workers and

7 operate hundreds of manufacturing facilities across the
8 United States. The association and our nenbership are
9 committed to nmaintaining rigorous workplace safety and
10 heal th standards, including in the area of heat stress.
11 KCVA nmenbers have inplenented effective neasures
12 t o manage workers' exposure to heat. These are

13 nmeasures specifically tailored to the unique

14 environnmental conditions of their facilities. W urge
15 the agency to carefully reconsider whether it has the
16 authority to pronul gate a one-size-fits-all federa

17 heat standard, and whether such a standard, if adopted,
18 woul d nmeani ngful ly i nprove worker safety. | amjoi ned
19 today by the association's regulatory counsel, Mnesh
20 Rath, fromthe law firmof Keller and Heckman.
21 MR. RATH  Thank you, Betsy. Thank you, Judge
22 Bell. And | want to thank also ny coll eagues fromthe
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1 Qccupational Safety and Health Admi nistration for this
2 opportunity. Qur nenbers, the nenbers of the Kitchen
3 Cabi net Manuf acturers Association, are concerned about
4 whet her the agency has the statutory authority granted
5 to it by Congress to promul gate a national heat
6 standard of the kind it has proposed.
7 In the National Federation of |ndependent
8 Busi nesses v. the Departnent of Labor Occupati onal
9 Safety and Health Adm nistration, the U S. Suprene
10 Court opined that Congress did not grant to OSHA the
11 authority to issue a COVID 19 energency tenporary
12 standard, specifically because the Court opined the
13 hazard, the spread of COVID 19, was not a hazard uni que
14 to the workpl ace. Congress enpowered OSHA in the act
15 to ensure occupational safety by enforcing occupational
16 safety and health standards, with the key word there
17 bei ng occupational safety and heal th standards, and not
18 general public health standards.
19 | note that NIOSH stated in its 2016 N OSH Report
20 on Cccupational Exposure to Heat and Hot Environnents,
21 which was cited in the proposed rule, that heat stress
22 I's considered to be the sumof two conponents: A, the
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1 heat generated in the body -- metabolic heat, and B,
2 the heat gained fromthe environnent, which is
3 envi ronnent al heat.
4 Yet, as one exanple of the concerns the nenbers of
5 t he Kitchen Cabi net Manufacturers Association have, the
6 draft standard sets an initial heat trigger that is
7 entirely prem sed on the environnental heat index,
8 which is not occupational in nature and pays no regard
9 to the netabolic heat of the worker, which is the only
10 conponent that could be generated by work, or thereby
11 be occupational in nature.
12 MS. NATZ: So this | eaves sone sectors, |ike
13 manuf act uri ng, disproportionately affected by the draft
14 standards requi renents. For exanple, workers of
15 manuf acturers, such as those represented by KCVA, are
16 often stationary and often generate much | ess netabolic
17 heat than can typically be found, say in construction
18 or agriculture. Manufacturing workers are nostly
19 I ndoors, already under shade, and have access to water
20 and electrical outlets where fans can be connect ed,
21 t hereby creating forced convection for rapid bodily
22 heat di ssi pation.
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1 Additionally, enployers in manufacturing, as well
2 as many ot her sectors, often set shift schedules to
3 avoi d peak daytine tenperatures, typically by requiring
4 enpl oyees to begin their work early in the norning and
5 conclude by early afternoon. Yet, despite the fact
6 that these interventions are al ready abundantly present
7 I n manufacturing, OSHA's one-size regul ation woul d
8 still inpose upon manufacturers the renai nder of the
9 progranm ng requirenents, such as testing, training,
10 noni tori ng, and recordkeepi ng.
11 Al so, the standard tying these requirenents solely
12 to environnmental heat ignores NIOSH s clear finding
13 related to generated or netabolic heat. OSHA's trigger
14 based on environnental heat ignores the best avail able
15 science and further exceeds the agency's statutory
16 mandate to only regul ate hazards that are occupati onal
17 in nature, and only in instances where there is a
18 significant health risk.
19 The proposed rule’s specifications as to break
20 schedul es is not workable in manufacturing. Most
21 manuf act uri ng operations are dependent upon teamaorKk.
22 To elimnate one nenber froma task not only affects
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1 operations requiring the teamto slow or stop its
2 process, but nore inportantly, wll also affect worker
3 safety.
4 Many two-person or mnultiple-person tasks have been
5 desi gned that way to inprove worker safety. For
6 exanpl e, spotters, two-man lift techni ques, and two-
7 person tasks where one person | oads or stabilizes
8 material while another perforns a task |like cutting or
9 pol i shing, have all been designed to reduce injuries in
10 muscul oskel etal disorders.
11 Simlarly, a uniformacclimatization protocol for
12 enpl oyers nationw de is unreasonable. Heat conditions
13 vary across the country. For exanple, our nenbers have
14 i nformed us that changes to environnental tenperatures
15 in different |ocations occur at different rates,
16 necessitating a tailored acclimatization schedul e based
17 on the location of their facilities. Mandating a
18 nati onwi de protocol will inpose an unnecessary
19 regul atory burden on enployers in cold weather states.
20 KCMA supports the other comrenters who have rai sed
21 concerns about the uniform acclimtization protocol,
22 since the proposed rule was rel eased on the grounds
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1 that it is highly prescriptive, it is not tailored to
2 wor k, and ignores the many confoundi ng factors that may
3 obvi ate the need for acclimatization or support -- or
4 may support a shorter acclimatization schedul e.
5 MR. RATH I n addition, our nenbers have
6 guesti oned whet her the Occupational Safety and Health
7 Adm ni stration has the authority to nandate that breaks
8 be paid. Again, going back to the U S. Suprene Court
9 decision in NFIB v. The Departnent of Labor, the Court
10 opi ned that Congress nust, quote, "speak clearly when
11 aut hori zi ng an agency to exercise powers of vast
12 econom ¢ and political significance", end quote. In
13 this case, two facts are clear: one, Congress did not
14 expressly authorize OSHA to regul ate worker pay, and
15 two, Congress did expressly grant power to regulate the
16 ternms and conditions of |abor to the Departnent of
17 Labor's Wage and Hour Divi sion.
18 Breaks may relieve the effects of heat stress, but
19 OSHA has not presented any data indicating that paid
20 breaks are nore effective at addressi ng workpl ace heat
21 stress than unpaid breaks. [|'Il note, as a
22 parenthetical, that the record does reference in the
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1 NPRM at pages 70787 and 70800, the interviews by
2 Wadswort h published in 2019 of piece rate workers who
3 brought their own water to reduce the nunber of breaks
4 they took, or took fewer breaks. Wiile this Wadsworth
5 report may arguendo support a proposition that an
6 enployee is less likely to take a voluntary self-
7 schedul ed break, it carries no probity on the question
8 of whether there is a heat stress reductive benefit
9 from enpl oyer - mandat ed or enpl oyer-directed unpaid
10 br eaks.
11 M5. NATZ: The Kitchen Cabi net Manufacturers
12 Association is grateful for the opportunity to share
13 its concerns about the proposed rule as it is currently
14 drafted, and we wel cone the opportunity for the agency
15 to collaborate with a wide spectrum of manufacturers in
16 order to nmake a final rule nore workable, and thereby
17 safer for workers in our nation's manufacturing sector.
18 Thank you so nuch.
19 JUDCGE BELL: Thank you. Questions from OSHA?
20 MR. LEVINSON: Yes, Your Honor. Andrew Levinson
21 for OSHA. Ms. Natz and M. Rath, thank you very nuch
22 for your testinony. Let ne start wwth -- I'mnot a
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1 | awyer. |1'mgoing to play one on TV for a nonent.

2 OSHA has a 90-day post-hearing witten comment and

3 post-hearing | egal brief period. And M. Rath, a

4 nunber of the issues that you' ve raised, we certainly

5 woul d wel cone a legal brief for your position or KCVA' s

6 position on the issues that you' ve raised related to

7 NFI B because we certainly would like to properly

8 consi der those issues.

9 " m curious about the point that you raised on the
10 generated netabolic heat fromworkers. OSHA does all ow
11 wet bul b gl obe tenperature readi ngs, and those fornul as
12 do all ow people to fine-tune their estinates by
13 i ncluding things |i ke PPE worn and workl oad to address
14 that nmetabolic - the generated netabolic heat. OSHA
15 did not require that because of concerns of
16 feasibility. 1Is it your contention that all enployers
17 shoul d be required to consider the generated netabolic
18 heat, or the workload fromthose enpl oyees as they
19 consi der heat safety?

20 MR. RATH  Thank you for that question, M.
21 Levinson. |It's an excellent question. It is not. It
22 IS my contention that that is the only sphere in which
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t he agency has the congressionally approved authority
to issue a regulation. How the agency goes about doing
so does require a |l ot nore thoughts going forward and -
bet ween now and the revised final rule. But | think
that you have identified the - the gravanmen of the
problem and that is that there is an essentia
infeasibility problemw th what OSHA i s expecting of
enpl oyers. That is to say, heat stress is the hazard
that is occupational in nature, and enpl oyers have a
tough tinme - frankly, | think anyone at the agency
woul d have a tough tine, and anyone in the nedical

prof ession would al so admt to a tough tine identifying
the degree to which an enpl oyee is, at the nonent,
experiencing any of the effects of heat stress

w thout - nerely by observation.

And so the agency is putting an inpossible burden
on enpl oyers who are in the laity with respect to the
medi cal profession, to try and figure that out. And it
has taken a shortcut as a consequence, nerely for the
sake of feasibility, to set the hazard as environnent al
heat and not indeed the occupationally induced

met abol i ¢ heat .
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1 MR. LEVINSON: Thank you. During the testinony,
2 you tal ked about using fans and ventilation and ot her
3 sorts of things in the workplace. Can you tal k about
4 ot her things that KCVA nenbers have used to address
5 heat in their workpl ace?
6 M5. NATZ: So it varies. | wll say that we have
7 conpani es that -- obviously, we have three to four
8 breaks provided in the eight-and-a-half hour shift.
9 Wat er breaks, they -- many of them especially in the
10 warner clinmate areas, provide el ectrolyte popsicles,
11 again, fans and of course, they're free to go outside
12 during these breaks where they have -- nmany of them
13 have shade, you know, be it trees or what have you.
14 MR. LEVINSON: And has that generally been
15 effective or overly burdensone?
16 M5. NATZ: | believe it has been effective, and I
17 don't believe it has been overly burdensone.
18 MR. LEVINSON: Thank you. OSHA has no nore
19 questions, Your Honor.
20 JUDCGE BELL: Al right. How about the Solicitor?
21 M5. WLES: Thank you, Your Honor. Linda WIes
22 fromthe Solicitor's Ofice. | don't have any
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1 guestions at this tine.
2 JUDGE BELL: All right. Are there any other
3 guestions for this panel?
4 M5. CARLON: There are not, Your Honor.
5 JUDCGE BELL: Al right. M. Natz, M. Rath, thank
6 you very much for your testinony today. |It's been very
7 hel pful .
8 M5. NATZ: Thank you.
9 MR. RATH.  Thank you.
10 M5. NATZ: W appreciate it very nuch.
11 JUDGE BELL: By ny schedule, it |ooks as though
12 we' re done for the day, aml right?
13 MR. LEVI NSON: Yes, Your Honor.
14 JUDGE BELL: All right. So we're now at the end
15 of the schedul ed witnesses for today. 1'd like to
16 rem nd hearing participants that they nmay submt
17 addi ti onal evidence or statements relevant to the
18 proceeding within 90 days of the end of the hearing,
19 which wll be Septenber 30th, 2025. At that point, the
20 record for this rulemaking will close.
21 On behal f of the Departnent of Labor, | wish to
22 publicly thank all those people who gave their tinme and
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presented their testinony today to contribute to this
hearing. To all participants, thank you for your
interest in this inportant matter. W' re hereby
adjourned for the day. W'IlIl reconvene at 9:30
tonorrow. And | believe | will be back wth you al
tonorrow norning. Thanks, everybody.

MR. LEVINSON: Thank you, Your Honor.

JUDCGE BELL: Ckay. Good night.

(Wher eupon, at 4:27 p.m, the hearing was

adj our ned.)
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