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1 PROCEEDI NGS

2 JUDGE LESLIE: W are now on the record. The

3 hearing will cone to order. This is an informal public

4 heari ng on the QOccupational Safety and Heal th

5 Adm nistration's proposed rule for Heat |l ness and

6 Injury Prevention in Qutdoor and Indoor Wrk Setting.

7 The Notice of Proposed Rul emaki ng was published to the

8 Federal Regi ster on August 30th, 2024, in volunme 89 of

9 t he Federal Register beginning at 70698.

10 | am Heather Leslie, Admnistrative Law Judge for
11 the U S. Departnent of Labor, and I will be presiding
12 over this hearing today. The purpose of this hearing
13 is to receive, frominterested parties, oral testinony,
14 as well as other information pertinent to the proposed
15 rule. After this hearing and the post hearing comrent
16 peri od have closed, OSHA wll review the entire record
17 in determning the content of the final rule.

18 My role as presiding judge will be imted to

19 conducting this hearing to assure that a conplete and
20 accurate record is made, and that all interested

21 parties receive a fair hearing and have an opportunity
22 to submt their information. The hearing schedul e and
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1 OSHA' s procedures governing this hearing are avail abl e
2 on the website for this hearing at ww. osha. gov/ heat -
3 exposur e/ rul emaki ng. These docunents were sent to
4 peopl e and organi zations who filed a tinely notice of
5 intention to appear at this hearing.
6 A few words about the nature of this hearing.
7 Despite the informal nature of the hearing, it is
8 governed by rules, both OSHA's rul es governing hearings
9 at 29 CFR Part 1911, and the hearing procedures issued
10 specific to this rul emaking. These rules are neant to
11 assure that everyone has a fair opportunity to speak
12 and express an opini on about the proposed rule. To
13 that end, they also allowne to hold witnesses to their
14 allotted tine, limt undue repetition or excessive
15 argunent, and generally keep the hearing on schedul e.
16 Any witten comments you have submtted to the
17 docket are already part of the record of this
18 rulemaking. In the rare case where witnesses wish to
19 provi de any ot her docunents that have not already been
20 entered in the docket, they should provide them by
21 emai | to OSHAevents_DSG@lol . gov before the w tness
22 begins their testinony so that they can be entered as
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 exhibits in the record.
2 Because all presubmtted docunents are already
3 part of the record, your oral testinony should
4 concentrate on presenting the highlights of your
5 witten comments or clarifying your witten subm ssion.
6 Hearing participants may al so submt additiona
7 evi dence or statenents for a period of 90 days fromthe
8 end of the hearing, which will be Septenber 30th, 2025.
9 At that point, the record for this rulemking wll
10 cl ose.
11 Today, after each speaker or panel of speakers
12 conpl etes giving oral testinony, OSHA representatives
13 wi || have an opportunity to ask questions of the
14 speaker or panel. Wen OSHA has finished asking
15 guestions, there will be an opportunity, as tine
16 permts, for persons who filed a tinely notice of
17 intention to appear to question the w tness or panel.
18 Participants may only direct questions to
19 W tnesses with whomthey have no organi zati ona
20 affiliation. This is the process | intend to follow
21 After OSHA has finished asking questions of a wtness
22 or panel, | wll ask participants who w sh to ask
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 guestions of the witness to identify thensel ves by
2 pressing the raise hand button in Wbex, or by pressing
3 star 3 on their phones, for those who have called in.
4 Based on the hearing schedule, and the nunber of
5 partici pants who wi sh to ask questions, | wll
6 determ ne the order in which participants will question
7 the particular witness or panel, and any tine
8 restrictions on that questioning.
9 If there are nore questions than we have tinme for
10 today, it may be possible to ask additional questions
11 after the conclusion of the final wtness' testinony.
12 Further, if witnesses are unable to answer a question
13 during today's hearing, or would like to expand on the
14 guestions provided, they are wel cone to use the post-
15 heari ng conmment period to submt such information.
16 | would also like to remind you that this
17 proceeding is being recorded and transcri bed by a court
18 reporter. To ensure that the reporter is able to
19 provi de an accurate record of all the testinony,
20 questions, and responses, please try to renenber to
21 provi de verbal responses to all questions. The court
22 reporter may have a hard tine seeing if you only nod or
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shake your head in response to a question.

In addition, please renenber to identify yourself
bef ore begi nni ng your testinony, and before asking or
answering a question. And do not worry, | know many
partici pants are not accustoned to doing these things.
| will remnd you as we go along. The transcript of
the hearing will be uploaded to the docket -- hearing
docket on regul ations. gov, approxinmately two weeks
foll owi ng the hearing.

Now, unless there are any further announcenents or
ot her housekeeping matters, | believe that we can
proceed with the public testinony. The expected
speaking order is currently displayed on the screen.
Qur contractor will introduce each speaker in turn and
pronote themto be panelists. Wen you are called to
testify, please state your nanme and affiliation for the
record, and speak slowy and clearly so our court
reporter can record these proceedi ngs accurately.

M5. CARLON: The first speaker group will be Conn
Maci el Carey's (CMC) Enpl oyers Heat Il1lness Prevention
and Rul emaki ng Coalition, represented by Eric Conn,

Beeta Lashkari, and Richard Stei nberg.
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1 Pl ease state your nane and affiliation for the
2 record.
3 M5. LASHKARI: Thank you, Mariam
4 And t hank you very much, Your Honor.
5 And to OSHA for this opportunity to testify.
6 My nanme is Beeta Lashkari. | aman attorney at
7 the law firm Conn, Maciel, Carey, and | represent the
8 Enpl oyers Heat |1l ness Prevention Coalition. For
9 background, the Coalition is nade up of a broad and
10 di verse group of enployers and trade associ ations
11 representing nmany industries, including construction,
12 manuf act uri ng, energy, delivery and distribution,
13 retail, warehousing, petroleumrefinery, liquid
14 term nal operations, and many nore, with mllions of
15 enpl oyees across hundreds of thousands of workplaces in
16 every state in the nation.
17 The Coalition represents every size enployer from
18 | arge international corporations to small businesses
19 Wi th brick-and-nortar |ocations. The comon thread
20 anong the Coalition's diverse nenbers is that they are
21 responsi bl e and consci enti ous enpl oyers that care
22 deeply about their enployees' health, and safety.
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1 | ndeed, although no two are the sanme, each enployer in
2 the Coalition already has in place a heat ill ness
3 preventi on program
4 Qur notivation here is to ensure that OSHA
5 pronul gates a Heat Injury and Il ness Prevention
6 standard that is effective in its purpose, protecting
7 wor kers from heat illness hazards, and reasonable in
8 the burdens it places on enployers. Wth that, 1'd
9 | i ke to share several of our key concerns. First, the
10 final rule should provide maximumflexibility for
11 enpl oyers and be perfornance- based.
12 So first, let ne reiterate what has been said tine
13 and agai n throughout this rul emaking. A one-size-fits-
14 all standard will not work. Pronulgating a one-size-
15 fits-all standard as reflected in the proposed rule, as
16 drafted, will nmake conpliance inpossible for nunerous
17 enpl oyers, including nost Coalition nenbers.
18 The focus shoul d, instead, be on providing maxi nrum
19 flexibility to enployers and enbracing that - that
20 per f ormance- based approach. Crafting the standard as
21 per f ormance- based nakes sense for many reasons. First,
22 because of the diverse set of enployers and industries
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 2 6/17/2025
Page 12
1 i ntended to be covered, while enployers have simlar
2 goal s, their approaches by necessity vary.
3 Second, because of the nature of the hazard
4 itself. There is substantial conplexity associated
5 W th assessing heat hazards. For exanple, wth respect
6 to any heat-trigger threshold, that determ nation
7 requi res | ooking at various factors, which again, vary
8 fromplace to place. Third, there are countless
9 effective approaches to address heat hazards.
10 Al t hough Coalition nmenbers' existing prograns tend
11 to include elenents |i ke water, rest, shade, and
12 training, we recognize that even for those enployers in
13 the same industry, the details of these prograns are
14 very different, as they should be. So a conmon thene
15 in our testinony today is that we urge OSHA to
16 pronul gate a standard that is perfornmance-based and
17 that gives enployers maximum flexibility to allow t hem
18 to i npl enment engi neering and adm nistrative controls
19 that are feasible and appropriate for their workpl aces
20 and activities.
21 Coalition nenbers and ot her enpl oyers know first-
22 hand whi ch practices work, and what approaches m ght
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 seem wi se on paper but do not work, or do not work
2 as -- as efficiently in the field. A performance-based
3 approach where the regulatory obligation is the
4 outcone, not the nethod by which the outcone is
5 achi eved, will enhance, not |essen, worker safety.
6 Per f or mance- based standards provi de enployers with the
7 necessary flexibility to nost effectively protect their
8 enpl oyees.
9 However, they will not be tied to an untail ored
10 met hod that forces an unreasonable or inefficient
11 deci si on and does not work for their business or
12 enpl oyees. Flexibility, again, will allow for nore,
13 not |less, effective prograns. Two, certain provisions
14 in the proposed rule are technically or economcally
15 i nfeasible, and the tine and cost estimates are too
16 low. The Coalition believes that the estimates are --
17 underesti mate the burden on enpl oyers, and we encourage
18 a review of these.
19 The current estinmates don't accurately represent
20 the technical and economc feasibility of various
21 provisions in the proposed rule. By way of exanple,
22 the estimates for howlong it wll take to either
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 nodi fy or create prograns -- heat illness and injury
2 prevention prograns are extrenely low. | think it's
3 estimated that it will take 2.5 hours to nodify
4 exi sting prograns, and anywhere from6 to 30 hours to
5 create a program dependi ng on whether one is used --
6 whet her a tenplate is used or one is created from
7 scrat ch.
8 And agai n, these nunbers are too sinplistic and
9 not based in reality. Even with the tenplate,
10 enpl oyers want to still nake sure that their wording is
11 accurate and easy to understand, not just to copy/paste
12 fromthe standard, that it tailors certain sections
13 appropriately, that there are no conflicts with
14 exi sting prograns, and so on. So the estinates don't
15 seemto take any of that into account, not to nention,
16 very inportantly, rollout and inplenmentation tine.
17 And that just considers the first go-around.
18 Program devel opnent is iterative. 1It's not just one
19 and done. And to that end, we do encourage OSHA to do
20 everything possible to allow enployers to nmaintain
21 their existing effective prograns. That is crucial,
22 and we understand, was the agency's intent. However,
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 there seens to be sone | anguage in the NPRM t hat
2 suggests otherwise. It doesn't follow that enpl oyers
3 who have existing prograns that are effective need to
4 nodify themin this way, just to fit a square peg in a
5 round hol e.
6 Three, any heat trigger should be higher. They
7 shoul d all ow for anmbient tenperature to be an option,
8 and account for local environnental conditions. The
9 Coal iti on encourages OSHA to adopt the approach taken
10 by Nevada and not include any specific heat triggers.
11 Rat her, OSHA shoul d all ow enpl oyers to nmake deci si ons
12 about inplenenting mtigation nmeasures on the basis of
13 nore flexible, reasonable factors, |ike enployers' job
14 hazard anal yses, JHAs.
15 However, to the extent that triggers are
16 mai nt ai ned, both the initial and high-heat triggers
17 shoul d be higher than what's in -- currently in the
18 proposed rule, and should al so include a anbi ent
19 tenperature option, as well as account for | ocal
20 environnmental conditions. First, the -- the hazard of
21 heat is very dependent on the environnent, and | know
22 that this has been said many tines.
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1 Coal ition nmenbers have enpl oyees | ocated in every
2 state and know that effective protocols in the arid
3 sout hwest are very different fromthe approaches used
4 in -- in the humd Gulf Coast Region. Wat that neans
5 is that a federal standard nust provi de enpl oyers that
6 ability to establish prograns based on their
7 particul arized environnents. This cones back to our
8 nmessage that there sinply is no one-size-fits-al
9 appr oach.
10 We al so encourage OSHA to nmake anbient tenperature
11 a heat netric option that enployers can choose fromto
12 base their prograns, and to set easy to understand
13 nuneri cal values that are, of course, reasonable and
14 sci ence- based for the anbi ent-based heat triggers, and
15 that's not unusual by any neans. |ndeed, several state
16 pl an states' heat illness prevention standards use
17 anbi ent tenperature as their heat netrics.
18 That includes California and Washington, and |'d
19 consi der those two of the country's nore -- nore
20 stringent state plans. So enployer -- to that -- so
21 the nmessage here is enpl oyers should be enpowered and
22 encour aged to devel op thoughtful and tailored sol utions
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 on how to nmeasure heat. Utinmately, this flexibility
2 benefits both enpl oyers and enpl oyees by all ow ng for
3 nore robust prevention prograns that can address the
4 full spectrum of heat hazards.
5 Fourth, OSHA should add flexibility to the
6 proposed requi rements for outdoor and indoor heat
7 nonitoring. Based on the requirenents of the proposed
8 rule, it seens to us that, in nost cases, enployers
9 wll need to nonitor heat at an unnecessarily high
10 frequency.
11 The -- the NPRM i ncl udes exanples where if the
12 forecast is close to the trigger, but not at the
13 trigger, additional reviews of the forecast nust be
14 conducted. Wile we understand this point, there nust
15 be a reason approached -- a reasoned approach to this,
16 whi ch we think the proposed rule |acks. The |evel of
17 nonitoring in the proposed rule essentially puts
18 enpl oyers in the position of becomng full-tinme
19 weat her nen.
20 Many enpl oyers, especially snmall businesses, just
21 do not have the technical or econom c resources to
22 dedi cate staff conpletely to this task. So to the
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 extent nonitoring requirenments are nmaintained, it
2 shoul d be sufficient for enployers to read the forecast
3 or take measurenents at a reasonable frequency, and
4 t hen i npl ement neasures for -- per any initial or high-
5 heat trigger requirenments accordingly.
6 Fifth, any final standard should provide flexible
7 acclimatization requirenents and allow for sel f-mnaged
8 acclimatization. Again, follow ng Nevada as an
9 exanple, I -- we think OSHA should all ow enpl oyers to
10 make deci si ons about inplenenting mtigation neasures
11 on -- on the basis of - of nore flexible factors |ike
12 JHAs. But to the extent that any acclimatization or
13 requi rements are maintained, we do think that they need
14 to be flexible and include that option for self-
15 mai nt ai ned acclimati zati on.
16 Al t hough, we appreciate the offering in the
17 proposed rule of -- of a -- a couple of different
18 options for how to approach acclimatization, we really
19 feel that these options are not viable for nost
20 enpl oyers. First, the technical, economc, and
21 adm ni strative burdens associated with the
22 acclimatization protocols are unnecessary,
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 overwhel m ng, and inpractical.
2 The protocols require a significant adm nistrative
3 oversi ght to ensure conpliance. Mnaging such conpl ex
4 processes across a |l arge workforce, for exanple, is
5 costly and demands significant resources that many
6 busi nesses sinply do not have. The associ ated costs
7 can be substantial, with sone industries estimting
8 an -- an average of thousands of dollars per enpl oyee
9 I n direct expenses, not including the inpact on
10 productivity.
11 | ndeed, the adm nistrative burdens are so
12 extensive that full conpliance may be inpossible for
13 nost enpl oyers. These chal |l enges underscore the need
14 for a nore practical, adoptable approach. Beyond the
15 adm ni strative costs associated with these protocols,
16 there are significant costs associated with the tine
17 | ost when enpl oyees are acclimatizing under gradual
18 exposur e schedul es.
19 That's at |least, in part, because during these
20 time periods, workers cannot performtheir regular
21 duties. And while we certainly recognize that, you
22 know, OSHA nakes cl ear that enpl oyees can perform ot her
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 20
1 duties, |like housekeeping, training, so long as they're
2 not exposed to tenperatures above the initial heat
3 trigger, the reality is that many enpl oyers don't have
4 t hose, you know, other jobs and -- and tasks to
S backfill.
6 So these enployers would very likely be required
7 to send enpl oyees hone, with pay, and hire additional
8 staff, or to even shut down. So if acclinmatization
9 requi rements are nai ntai ned, we do think that they
10 shoul d be nore flexible, that there should be nore
11 flexi ble options, and include an all owance for self-
12 managed acclimati zati on because, by its nature,
13 acclimatization is unique, and individualized, and
14 depends on the enpl oyee's personal health and
15 background, as well as their experience and exposure to
16 hot environnents.
17 Si x, OSHA should add flexibility to any program
18 requi rement and reasonably limt any review cycles.
19 The Coalition encourages nore flexibility with respect
20 to the programrequirenents, as well as that -- that --
21 that frequency requirenent. OSHA should allow greater
22 flexibility for enployers to -- this is very inportant.
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1 We do think OSHA should allow greater flexibility
2 for enployers to retain their current effective
3 prograns, even if those plans do not contain every
4 el ement outlined in the proposed rule. |nplenenting --
5 | nposi ng a one-size-fits-all approach in this way is --
6 Is inefficient and unnecessary. |Instead, OSHA shoul d
7 recogni ze the prograns that -- that prograns can be
8 effective in various forns, and give credit to those
9 enpl oyers have a really -- already devel oped nature and
10 effective prograns.
11 Additionally, just on the -- the proposed cadence
12 for review ng the progranms places unnecessary burdens
13 on enpl oyers w thout clear benefits to worker safety.
14 Unl i ke other hazards, where it -- sort of technical
15 advancenents and -- and updated practices sort of
16 justify nore frequent reviews of prograns, heat-related
17 mtigation strategies are well established, and do --
18 don't -- we do not think require that sane |evel of
19 constant reassessnent.
20 We think a nore reasonabl e approach would be to
21 limt mandatory -- reviews to situations where there
22 are substantial changes in workplace conditions, such
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 as material shifts in tasks, schedul es, or physical
2 environnments that are nore neaning -- that are nore
3 likely to nmeaningfully increase heat exposure risks.
4 Sevent h, any mandatory rest break requirenents
5 aren't necessary. Again, the Coalition encourages OSHA
6 to adopt the approach taken by Nevada and not include
7 any specific rest break requirenents. Rather,
8 enpl oyers shoul d be able to nmake deci si ons about
9 their -- the mtigation neasures, those controls, using
10 the hierarchy of controls on the basis of their nore
11 fl exi ble standards, nmore flexible criteria, |like --
12 li ke a JHA
13 However, to the extent any mandatory rest break
14 requi renments are maintained, the inplenentation of
15 those -- of those breaks, that the proposed rule
16 frequency of every -- every two hours, that wl|
17 requi re constant scheduling adjustnents and create
18 signi ficant operational challenges. So concerns about
19 t hose nmandatory breaks apply to -- would apply to
20 enployers in -- in all industries, but are especially
21 concerning for industries where those breaks can -- can
22 actual ly cause greater hazards.
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1 You know, for exanple, teleconmmunication workers
2 who have to clinb poles or -- or towers to install or
3 mai ntai n equi prent, as well as construction workers who
4 face, already, significant risks, due to fall hazards,
5 especially during the clinbing up and down periods. So
6 those rest breaks would -- would only increase those --
7 t hose hazards -- those existing hazards.
8 Ei ght is OSHA shoul d not include proposed record-
9 keeping requirenents in a final rule. The requirenent
10 for enployers to docunent and retain records of indoor
11 heat nmeasurenents for six nonths introduces significant
12 adm ni strative chall enges that coul d hi nder operati onal
13 efficiency, particularly in industries where -- with
14 vari abl e workflows, renote sites, or limted
15 adm ni strative resources.
16 So with the exception of training records, keeping
17 track of any other types of heat-related illness data
18 I's unduly burdensone with -- with no safety benefit.
19 It -- this is really about the paperwork. As such, you
20 know, docunenting indoor heat neasurenents, whether in
21 witten or electronic form places an undue
22 adm ni strative burden on enployers. And again, that's
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1 especially so for -- for smaller businesses that --
2 that m ght not have those -- those ready resources.
3 And the tine required to docunment heat
4 nmeasurenments is -- is highly variable, but we heard
5 from Coalition nenbers that it could entail anywhere
6 from10 to 30 m nutes per shift, per work area. Wen
7 scal ed across nultiple work areas or shifts, this task
8 beconmes a considerable -- a considerabl e paperwork
9 drain, diverting again, you know, focus from other
10 | nportant safety initiatives, we're -- we're diverting
11 from you know, real safety initiatives and -- and
12 having to nai ntain paperwork instead.
13 So with that, the Coalition incorporates, by
14 reference, its comments on the SBAR, the Small Business
15 Advocacy Revi ew panel report that we submtted back on
16 Decenber 22nd, 2023, and on our public conments on the
17 NPRM which were submtted on January 14th of this
18 year. So again, while the Coalition does not support
19 promul gati on of the heat rule as drafted, we are
20 supportive of pronoting -- of pronulgating -- of the
21 promul gation of a tailored performance-oriented rule
22 that is flexible, and that aligns wwth -- with our
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1 testinmony here today, and with our public coments.

2 Thank you again for this opportunity to conment.

3 | will now pass it over to Rich Steinberg of Kinder

4 Morgan, who is participating through one of our

5 Coal ition nmenbers, |LTA

6 M5. CARLON. Unfortunately, we do not see M.

7 Steinberg in the attendee |ist.

8 So if you have joined under a different nane,

9 Ri chard Stei nberg, please use the raise hand feature

10 and | wll be able to pronote you.

11 MS. LASHKARI: Mariam did Rich raise his hand?

12 M5. CARLON:. M. Steinberg?

13 MR. STEINBERG Can you hear ne?

14 M5. CARLON: Yes, we can.

15 MR. STEI NBERG Ckay. How about start video? How
16 about now? Geat. | apologize. | was hoping I

17 woul dn't be one of those guys that | saw yesterday with
18 t echni cal probl ens.

19 | appreciate the opportunity to provide ny input
20 today. After listening to testinony yesterday and this
21 norning, | don't think I have any new issues to bring
22 to the panel, but | hope to bring sone perspective to
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some of the concerns, and nmaybe gi ve you sone exanpl es
that make sense to you. So | work for Kinder Mbrgan.
We're 11, 000 enpl oyees who --

( AUDI O MALFUNCTI ON)

MR. STEINBERG -- a variety of clinmates and
weat her conditions. W nove things |ike natural gas to
your house and busi nesses across the country. W nove
petroleumfuels to your gas stations and jet fuel to
airports in North -- Northern California, as an
exanple. W do the sane in New Jersey. W also supply
the DOT road salt that they use in the winter.

In Florida, we -- we nove both liquid and dry bul k
fertilizers. And then, we noved crude fromthe oi
fields in both North Dakota and west Texas. So we
operate in four different business units, each of which
prepares for enployee safety during the sumrer nonths
in different ways, tailored to -- specifically to the
roles that they play in the field.

Qur safety culture and strategies at Ki nder Mirgan
have evol ved over the years to focus nore on
prevention. Heat injuries are no different, no | ess of

a concern to us than any other work-related risk. Wth
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1 a variety of operations | just described to you within
2 Ki nder Morgan, that there's no one-size-fits-all for us
3 to address this specific heat issue -- heat-related
4 | ssue. Instead, we choose, |ike the nost risks, to
5 study it, use our enpirical data to trend issues, and
6 devel op site-specific, task-specific initiatives to
7 mtigate this risk.
8 An exanple of this is our hundred days of summer
9 initiatives. Each business unit has their own version
10 of it. Over the last ten years of inplenenting these
11 prograns, we've |learned that the success of these
12 sumrer canpaigns are largely attributed to the
13 i npl enentation of |ocation-specific Heat Il ness
14 Prevention Plans. For you governnent people, HIPPs.
15 These hundred days of sunmer training prograns and
16 awareness initiatives have all been critical in
17 hi ghl i ghting the inportance of teammates, recognizing
18 early synmptons of heat-related illness, and taking the
19 appropriate steps for early intervention and preventing
20 the issue. As a conpany, the proof of our success for
21 our safety culture is reflected in our Sub 1 TRIR
22 Injury Rate that we've experienced for the | ast several
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1 years.
2 Wth the inplenmentation of these initiatives |
3 menti oned, we've dramatically decreased heat-rel ated
4 recordabl e injuries of both Kinder Mdrgan enpl oyees and
5 contractors by 80 percent over the |ast eight years.
6 More specifically, this |ast year, we had two heat-
7 related injuries in all 11,000 enpl oyees and 13 million
8 man- hours of contractor hours working on our sites.
9 So I"mhere today to express to you that we, as
10 enployers, and I, as a |ifelong safety professional, we
11 share the concerns about this rule as it's currently
12 drafted. Sone of those concerns were discussed earlier
13 and yesterday. More specifically, | want to address
14 four of themthat Beeta brought up to give you sone
15 better context.
16 Beeta said that the final rule should provide
17 maxi mum flexibility for enpl oyers and be performance-
18 based. This is how our conpany successfully addressed
19 this heat concern. W have the institutional know edge
20 of the hazards on our work environnents, and the
21 enpirical data to focus our efforts on the actual
22 hazards. W' ve already devel oped our work-hazard
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1 assessnents, our job-hazard analysis, which we -- and

2 then, the JHA, we update that day to nake sure it's

3 accurate for the task and the situation.

4 Qur experience in devel opi ng thousands of these

5 JHAs has taught us that this proposed rule | eaves out

6 two critical variables of geographic influences in the

7 nature of the task. The geographic variables -- a

8 Houst on enpl oyee, |ike nme, may not have a physi cal

9 reaction in 95 degree weather the sane as an enpl oyee
10 that in Dayton, Chio's body woul d.

11 In Houston, this is just howwe live. | -- |I'm
12 used to 95 degree weat her and 99 -- 95 percent

13 hum dity. | nean, there's not a concern to acclinate
14 when | started at 85 degrees and 95 percent humdity
15 this norning at 5 o' clock, when I went and take ny dog
16 out for a walk. But the way the rule is witten, at 5
17 o' clock this norning, wal king ny dog, | would have hit
18 the current triggers before the sun even cones up and
19 before I went to work that day. And the nature of the
20 task, for ne, the -- the -- the heat risk is directly
21 related to the effort for your task required from your
22 body that day.
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1 Are you a flag person on a construction crew, or a
2 mai nt enance worker in the field, or a hole watch in a
3 confined space? Those put different |evels of stress
4 on an individual's body, and they shouldn't all be
5 created -- treated the sane. It's unreasonable to have
6 a single, prescriptive approach with specific heat
7 triggers. The right way to account for these variables
8 shoul d be to anticipate these risks in the WHA t hat
9 | ooks at the specific task's risks.
10 And then, the JHA brings in the project-specific
11 risks on that day, |like what the feels |ike tenperature
12 is and how we'l|l manage it. |If you're going to operate
13 a big D10 dozer that day, and the feels-like
14 tenperature is nore than 95 degrees, then let's have
15 coolers of water out, ready, in the field. And let's
16 put up sone tents for rest and break shelters. And
17 |l et's give out popsicles at -- at the break stations
18 today, and let's only use a dozer that has -- has ACin
19 it.
20 O if we have to use the one without, let's rotate
21 the operators every 30 mnutes wwth the other two dozer
22 operators who do have the air conditioning. Maybe,
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 2

6/17/2025
Page 31

10

11

12

13

14

15

16

17

18

19

20

21

22

let's only get the work done between 7 in the norning
and 10 in the norning. That's a plan. A prescriptive
nunber on a piece of paper that shuts down a job is not
a plan. And on the idea that enployees can easily be
reassi gned to other tasks to performonce they've been
exposed to a specific heat trigger, well, it's just not
f easi bl e.

W live in a wrld of specialized workforce that's
trained for specific roles, in nmany cases require
federal | y-approved operator qualification
certifications, OQ qualifications, to conplete a task.
This idea that workers can be interchanged is -- is
just incorrect. So in the exanples given in the rule,
those enployers will be required to send enpl oyees
home, with pay, hire additional staff or just shut
down. This is just not a realistic approach.

In yesterday's testinony by the AFL -- AFL-CI O
rep, she even shared that an enpl oyee could even view
this nove to what they view as an undesirable role, or
shift, as retaliation for acknow edgi ng that they had a
heat-rel ated concern. | want to stay away fromthat.

Nunber two, Beeta nentioned that OSHA should all ow
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1 enpl oyers to retain their current plans in effect. |
2 whol eheartedly agree with this.
3 Most enpl oyers, |ike Kinder Mrgan, have been
4 taking steps to mnimze heat injuries for years, even
5 wi t hout an OSHA standard in place. OSHA should all ow
6 enpl oyers to continue to use existing HIPPs, even if
7 t hose plans don't have every elenent that's in the
8 current draft version. |In other words, if it's been
9 wor ki ng, we should be allowed to keep doing it.
10 Nunber three, she nentioned that the tinme and cost
11 estimates are too low - too low. This can be seen in
12 details related to the lone workers. So first, as it
13 relates to the | oan worker program | would say the
14 heat injury rulemaking is not a place for anything
15 rel ated to | oan-worker prograns. That's separate.
16 It's got its own benefits; it's got its own chall enges.
17 | see no way to prevent heat-rel ated i ssues by
18 devel opi ng sone nechanismto call sonmeone out in the
19 field and ask him hey, how are you feeling? You
20 tired? You hot? You sweaty? WlIl, of course he is.
21 He's - he's working in the oil field in west Texas, in
22 August. We choose to create a culture where we
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1 engi neer out those hazards, or teach themto recognize
2 the signs and take appropriate actions to address them
3 before there's an issue.
4 Loan-wor ker prograns as a whole are potentially
5 val uabl e, but not related to heat injury, and really
6 have no place in this rule. Al that being said, if
7 you still choose to include it, the - the current
8 effort and cost estinmates are incorrect. For exanple,
9 at high heat, OSHA proposes that each enpl oyer
10 communi cate with each | oan worker every two hours.
11 First, under that, the assunption that conmes with
12 it is that it's going to take 15 seconds. | couldn't
13 use ny cell phone where | have the nunbers already in
14 it, and call four of ny relatives, and ask them how
15 they're feeling, and get an answer and off the phone
16 in -- in one mnute. | don't know about anybody on
17 this panel, but I couldn't -- | -- it's just not
18 reasonable to think I could get all four of those calls
19 done in one mnute.
20 Well, reaching out to four different teammtes and
21 four different jobs couldn't be conpleted in one mnute
22 either. This effort and assunption is just
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1 unreasonable, and it's -- it's unachi evable. Second,
2 OSHA didn't even consider the renoteness of our work,
3 just to call a person up, in the field, on a cell
4 phone. Have you ever seen the Verizon guy out in west
5 Texas in an oil field saying, can you hear nme now? No,
6 because the answer woul d be no.
7 There's no consideration for the need for extra,
8 | i ke, cell repeaters that would have to be installed at
9 our facilities, or in our trucks, or extra cell towers,
10 or -- or extra -- or buying satellite phones, or even
11 Elon's satellite internet. Sonething to nmake this
12 actually work. OSHA needs to fully understand these
13 limtations and be sure to include those costs nore
14 accurately if it's going to inplenent such a thing.
15 The fourth thing | have, that Beeta nentioned, was
16 t hat OSHA should foll ow the general approach taken by
17 Nevada. | -- | haven't personally fully read all of
18 t he Nevada docunents, but | think that OSHA needs to
19 not include any specific heat triggers or prescriptive
20 mtigation elenments in the rule. Instead, allow
21 enpl oyers to nmake deci si ons about inplenenting the
22 right mtigation neasures on their job-hazard analysis
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1 and prevention plans. W' ve already proven that it
2 wor ks.
3 So to kind of wap up, OSHA' s final rule should be
4 practical to inplenment, which this one is not. It
5 shoul d not include elenents |ike |oan worker that
6 doesn't result in any safe work -- safer work
7 environnent related to heat illness, and it should
8 allow us to continue to successfully protect our
9 enpl oyees |li ke we do already, every day.
10 | ask that the panel and OSHA consider recalling
11 the standard or pronulgate a nore fl exible standard
12 that allows all of us who have a proven track record of
13 al ready addressing this issue to keep doi ng what
14 we've -- doing if it's been working. Let those --
15 those of us that focus on this for a living define the
16 detail ed inplenentation in our particular situation.
17 That's what we do, and the data proves out that we're
18 good at it.
19 Thanks again for the opportunity to comment. |[|'d
20 be happy to answer any questions fromthe panel.
21 JUDCE LESLIE: Does that conclude your
22 presentation?
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1 MR, STEI NBERG. Yes, nm'am
2 JUDGE LESLIE: Thank you.
3 Does OSHA have any questions for this panel?
4 M5. LONG Yes, we do.
5 I"'mLisa Long. |'mthe Deputy Director in the
6 Directorate of Standards and Guidance, and I'l| start
7 Wi th a question, and then, ny coll eagues will have sone
8 gquestions. So ny question is, you note that an el enent
9 of the HIIPP requirenent requires enployers to include
10 all policies and procedures necessary to conply with
11 the rule, which you say is burdensone, and this is from
12 your NPRM comments. \What alternatives would you
13 suggest to ensure enpl oyees are protected and
14 understand the policies that keep them safe?
15 M5. LASHKARI: Yeah, absolutely, M. Long.
16 Very -- thank you very nuch for your question. So
17 certainly, we think that we're -- we -- we are not
18 against a -- a progranmatic approach. W are -- we
19 have prograns in place, and we woul d i ncorporate our
20 policies. Those would be based on our -- | think,
21 based on our JHAs. The policies would be derived from
22 the JSA -- JSAs or JHAs, and then, incorporated into
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t he program

M5. LONG Thank you.

I"'mgoing to turn to ny col |l eague, Gary.

MR. ORR  Yeah. Thank you, Lisa.

I"'mGry Or. I'mwith OSHA, D rectorate of
Enf orcenment Prograns. M. Lashkari and M. Steinberg,
t hank you, not only for your testinony here today, but
your conments were very extensive and -- and very
hel pful. So we -- we appreciate the tine and effort
you guys have put into doing that.

My particular question is going to be on water.
And you guys have talked a little bit about the
ext ensi ve burdens of sonme of the requirenents of the --
of the proposal, so | wanted to ask you, in particular,
there is a requirenent for a quart of water every hour
when you reach a threshold. And -- and a coupl e of
things that | want to ask about that -- one is, do you
have any kind of |anguage that you -- | -- 1| -- 1 -- 1|
gat hered fromyour testinony that you think water is
I nportant, so that's -- we -- we know that water is
| nportant.

How woul d we explain to the public what that
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1 requi rement should be? And -- and I'd note, M.
2 St ei nberg, you tal ked about sonme specifics, so maybe
3 some exanpl es of what you guys have seen is how that
4 requi rement plays out. Thank you.
5 MR, STEINBERG | nean, | -- 1 -- 1 don't see it
6 in a pronul gated rule. Wat -- what | saw yesterday
7 that's -- that was referenced by, | believe, the
8 representative fromthe Chanber of Comrerce, was a
9 nonenf or ceabl e gui dance docunent, right? Governnent
10 and OSHA, specifically, is good at producing proper
11 gui dance docunents, but you could include, in a
12 nonenf or ceabl e gui dance docunent, reconmendations as to
13 vol unes of water based on -- what we do in our -- our
14 evaluation is, we have a matrix that's built on which
15 trigger have you hit, at what -- how hot it is versus
16 what's the level of work -- minimumwork all the way to
17 heavy workl oad. And that, kind of, dictates how nuch
18 time, work, rest cycles, and -- and volune of water to
19 be intake. But all of that could be put together in a
20 gui dance docunent nuch, nuch easier than trying to
21 pronmul gate a rul e.
22 MR ORR And it -- so one of the -- one of the
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concerns, then, is the guidance docunent would not be
enforceable, right? So that -- it is a | anguage that
you woul d suggest that mght -- we could put into a
regul ati on that would then be enforceable for -- and --
and | -- | understand you guys have a | ot of expertise,
and we've just got to, and -- and | know you've been
listening to testinony.

W have a | ot of snaller enployers, too. And so
they don't have a | ot of expertise, so they need nore
specifics, oftentinmes. |If you have any suggesti ons,
or -- or now, or if you have any post-hearing comments,
that'd be great, too.

MR. STEINBERG We'd be happy to provide you sone
post - heari ng comments.

MR. ORR. Excellent. Thank you.

M5. LONG Thanks. And | should say that in any
of these questions, if you can respond to them now,
that's great but also welcone to provide nore in your
post - heari ng conments.

MR. STEI NBERG ~ Sure.

M5. LONG Now, Steve.

DR. SCHAYER: Yes.
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1 Thank you, Ms. Lashkari and M. Steinberg for your

2 testinmony. W very nuch appreciate it.

3 ' m St ephen Schayer fromthe Directorate of

4 St andards and Gui dance at OSHA.

5 And ny question kind of follows up a little bit on

6 what Gary was nentioning. So in your testinony, you

7 I ndi cated that any final rule should provide maxi mum

8 flexibility for enployers, and be perfornmance-based,

9 suggesti ng Nevada's new y adopted heat standard as an
10 exanple. And | noted also, in your witten coments,
11 that you had nentioned that flexibility nust be paired
12 with clarity to ensure that enployers can easily
13 determ ne whether their sel ected neasures neet OSHA' s
14 requi rements wthout unnecessary anbiguity.

15 And you had said in the witten comments that
16 bal ancing flexibility and performance with clarity can
17 be achi eved by incorporating limted essenti al
18 prescriptive elenments wthin an ot herw se perfornmance-
19 oriented framework that uses non-nmandatory appendi ces.
20 So | was just wondering if you could talk a little
21 bit nore about that, and describe, perhaps, which
22 limted elenents of the Heat Injury and Il ness
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1 Prevention Plan you think should be, or could be,
2 prescriptive in an approach like this, and which you
3 t hi nk shoul d be handl ed t hrough nonnmandat ory
4 appendi ces? And anything you can provide on this would
5 be very hel pful. As you can inmagine, this is sonething
6 that we struggled with too, as -- as Gary nentioned,
7 trying to ensure that there's flexibility but also
8 clarity.
9 M5. LASHKARI: Absolutely. Thank you very nuch,
10 Dr. Schayer, for your question. | -- we think that --
11 and | certainly don't want to speak for our -- for all
12 enpl oyers, but there are certain foundational elenents,
13 | think, that address heat, perhaps: water, rest,
14 shade. That -- those were -- | know that that's a -- a
15 | ong- st andi ng, you know, comon phrase from OSHA that's
16 been around for a long tinme. | think training is
17 certainly one that we very nuch encourage, especially
18 for heat hazards where it's not - those are not
19 uni quel y workpl ace-rel ated, right?
20 Wrk -- we -- there are heat hazards outside the
21 work -- workplace as well. | think training, and
22 education, and know edge, providing that to our
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1 enpl oyees, is incredibly inmportant. So | think maybe
2 t hose are sone of the -- sone -- sonme foundational
3 el ements. But again, | think we really stress the --
4 t he JHA approach -- JSA approach, which is -- which,
5 again, | don't know of any -- many, you know, safety
6 prof essionals who are -- are unaware of -- of, you
7 know, JHAs or JSAs.
8 So again, we think that the -- the -- really, that
9 shoul d be the driving force for -- for determ ning when
10 to apply a -- sort of, a -- a heat -- any kind of heat
11 standard, and then, also, which neasures are npbst
12 appropriate, as well.
13 DR. SCHAYER  (Okay. Thank you. And if you have
14 any additional suggestions in your post-hearing
15 comrents, we woul d appreciate that.
16 | also wonder if -- M. Steinberg, if there's
17 anyt hi ng you can share from your conpany's approaches,
18 that woul d be hel pful too in post-hearing comments.
19 Any exanpl es of JHAs or things, we would appreciate.
20 Recogni ze you nay not be able to share, but if you --
21 I f you could, that would be hel pful to us, so.
22 MR. STEI NBERG  Absol utely.
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1 DR. SCHAYER: All right.
2 And then, | just had two questions on
3 acclimatization. Switching over to that topic. So you
4 menti oned in your testinony that you reconmend that
5 OSHA al l ow for sel f-managed acclimatization through
6 heal th awareness training. And was just wondering if
7 you could talk a little bit about what content you
8 think the training would entail, and how enpl oyers
9 coul d denonstrate that self-acclimatization is
10 effective so as to be in conpliance wth any
11 acclimatization provision in a standard?
12 MS. LASHKARI: Absolutely. Thank you, Dr.
13 Schayer, and we'd be happy to consider this for post-
14 heari ng conment as well. | think that the -- the gist
15 of this, though, is that enployees know their bodies
16 best. | wll say, | think, unlike water, rest, and
17 shade, acclimtization mght be a little bit nore of
18 a-- alittle bit nore of a foreign topic to folks.
19 |"'mnot sure if it -- you -- that, you know, it
20 was sonething | definitely had to learn up on. So --
21 so | think, certainly, the education piece is -- is
22 critical. It's -- it's about informng enpl oyees about
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1 the -- the hazards associated with not being
2 acclimtized and what that neans. And | think that
3 there's -- | -- 1 think that self-managed
4 acclimatization is very inportant because, again, it
5 gets back to enpl oyees know their -- their bodies best
6 and -- and how nuch they can -- they can tolerate
7 and -- and how nuch -- you know, whether they' ve been
8 I n substantial or simlar conditions.
9 I know that there is an exception in the proposed
10 rule for acclimatization where, if you' ve been in, |
11 think, it's sanme or simlar conditions in the previous
12 14 days, in doing simlar work, that you woul dn't need
13 to -- that enployers wouldn't have to inpose those
14 acclimatization requirenments. And we were -- we
15 certainly advocated for -- for that exception from --
16 fromthe get-go, | think, when -- when this rul emaking
17 started back with the ANPRM
18 I think we saw sone | anguage that was in the --
19 in - in the NPRM package that was what -- that seened
20 to narrow that exception quite a bit, but -- but
21 certainly, those types of factors, right, that
22 enpl oyees know what they have been doing and -- and --
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1 and whether they mght need to climatize or not is - is
2 all, sort of, wapped in into that self -- self-mnaged
3 acclimatization option that we're -- that we are --
4 that we wanted to float out there. But again, we're
5 nore than happy to el aborate on that in -- in post-
6 heari ng conments.
7 DR. SCHAYER  (Okay. Thank you very nuch.
8 Appreciate that. And one other question about
9 acclimatization. |In your witten comments, you had --
10 al so are recommendi ng -- recommended al |l om ng enpl oyers
11 to inplenent alternative effective nethods for
12 acclimatization, and you had suggested proactive
13 noni tori ng, or wearable technol ogies that m ght nonitor
14 I ndi vi dual physi ol ogi cal responses.
15 So just wondering if you have any exanpl es of such
16 t echnol ogi es that your nenbers or enpl oyees are
17 exploring, or using, or -- yeah. O if you could
18 di scuss, you know, if you're currently using a -- such
19 approaches, what actions would be triggered by abnor nal
20 readi ngs? So essentially, how you are -- how you
21 | npl enent ed physiol ogical nonitoring or -- or
22 wearables. So if any of your nenbers have done that,
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1 it'd be very hel pful to have that information and their
2 experience with it.
3 M5. LASHKARI: Absolutely, Dr. Schayer. W're
4 nore than happy to - to share that in post-hearing
5 coment as well. And | would say, just to - to |evel
6 set, not -- not all our Coalition nunbers have the -
7 the resources or the opportunity to use such
8 technology. So certainly that's sonething that we
9 woul d only want to consider as -- as an option.
10 But | know that sone have utilized, | think, the
11 heat -- l|like, nonitoring watches that record, you know,
12 core body tenperature, | think heartbeat rate, other --
13 ot her types of, you know, body condition netrics.
14 So -- but we're -- we're nore than happy to el aborate
15 on that in -- in post-hearing conment.
16 DR. SCHAYER  Perfect.
17 And t hank you very much to you both.
18 That concludes ny questions. [|'ll turn it back to
19 Li sa.
20 M5. LONG Thanks.
21 And now, we're going to turn to our colleague
22 online, on -- with sone questions on rest breaks. W
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1 have Dr. Tiffany DeFoe.
2 M5. DEFOE: For the record, this is Tiffany Defoe
3 with the Directorate of Standards and CGui dance, OSHA
4 In -- in your comrents on the NPRM the Coalition
5 suggested that OSHA shoul d provide information in non-
6 mandat ory gui dance to help set sonme guard rails around
7 the frequency of as-needed breaks used by enpl oyees.
8 And you al so noted that nenbers of your Coalition have
9 had success with using self-paced rest breaks to avoid
10 overheating, and also, to support hydration, fatigue
11 reduction, and overall safety in their facilities.
12 And |'mwondering if -- if there is any further
13 information that -- that you can share, either now or
14 I n post-hearing conmments, about how frequently self-
15 paced rest breaks are used, in their experience -- in
16 your nenbers' experience, how long they tend to | ast,
17 and the general heat conditions and other preventions
18 strategies that are prevalent in the nenbers'
19 facilities where these self-paced rest breaks have been
20 used successfully to avoi d overheating?
21 M5. LASHKARI: Sure. Thank you very nuch, M.
22 DeFoe. W're certainly happy to provide nore specific
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1 nunbers that we can tap back and -- into the Coalition
2 and get nore specific nunbers per -- and you know,
3 it -- in consideration of post-hearing conments.
4 However, | do want to say just on the -- on the -- the
5 pi ece about sone -- sonme -- providing some non-
6 mandat ory gui dance on the as-needed rest breaks.
7 We did hear sonme concern from sone Coalition
8 menbers, not all, but just of -- sort of that potential
9 for enpl oyee abuse of taking |longer -- taking rest
10 breaks when they don't need them or for taking |Ionger
11 ones than are -- that -- than are necessary. So that's
12 why we wanted to -- that was part of the notivation for
13 provi di ng some non-nmandat ory gui dance on that.
14 But nore than happy to -- to reach back out to the
15 Coalition and get nore -- nore nunbers on -- on sort of
16 when rest breaks are needed. For the nost part, |
17 woul d say folks are noticing that it's, you know --
18 It's an honor system and enpl oyees, they -- when
19 they -- when they feel that sonmething is com ng on,
20 that they -- they take the break and -- and we give
21 t hem however -- you know, however nuch tinme they need
22 to -- to, you know, reasonably get back out there.
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1 And Rich, if -- if you have any experience you can
2 certainly speak to that.
3 But I -- 1 -- again, | think maybe this woul d
4 be -- on -- on the specific nunbers, Ms. DeFoe, | think
5 we'd -- we'd like to consider that for post-hearing
6 comment .
7 MR. STEINBERG Yeah, | -- | nean, | -- | -- |
8 echo the fact that that -- that's a staple of our
9 prograns across our conpany right now, is -- is -- is
10 self-auditing, and -- and supervisor participating, not
11 a reginented, this is at what tinme you need to go take
12 a break. And we've been so very successful at it. |
13 just nentioned 11, 000 enpl oyees, 13,000 man-hours of
14 contractors, we had two | ast year. Neither one of them
15 were reportable, by the way, right? They were just
16 recordable -- recordable injuries. So neither one of
17 themnet a level of severity to -- to -- to be
18 reportable. So again, a -- a staple of our program
19 and we' d be happy to share sone information afterwards.
20 M5. DEFOE: Thank you so nmuch. | appreciate it.
21 MR. STEI NBERG Ch, sure.
22 M5. DEFOE: And yes, | did take away from your
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1 comrents as well with concern about, you know,
2 retaliation clains, for exanple, in the case where
3 enpl oyers mght try to address sone, you know -- an
4 I nstance of overuse. So yes, we understand that about
5 t he gui dance requests, but any further information on
6 t hose concerns as well is welcone. Thank you.
7 MR. STEI NBERG  Sure. Thank you.
8 M5. LONG Thanks, Tiffany.
9 And now, we're going to turn to Brenda Finter,
10 who's al so online for a few questions.
11 M5. FINTER. Good norning. M nane is Brenda
12 Finter. I'mwith OCSHA -- | also want to say
13 departnent -- Directorate of Standards and CGui dance.
14 My first question is about rest breaks. Based on
15 your testinony today, you nentioned difficulty for sone
16 enpl oyees safely accessing break areas, specifically
17 tower workers and construction workers. Can you pl ease
18 expl ain what enployers are currently doing, or could
19 do, as an alternative to prevent HRI for these workers?
20 And feel free to submt your response in post-hearing
21 comrents if you don't have answers today.
22 M5. LASHKARI: | think | would like to -- thank
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1 you very much for your question, Ms. Finter. | think I
2 would like to reach back out to the Coalition to get,
3 sort of, the specific neasures that they are using. |
4 believe that they are -- they -- they tend to be
5 flexible, though. | nean, especially with construction
6 work, it just, it -- it really depends on the -- the
7 | ocation of the project.
8 M5. FINTER  Ckay.
9 M5. LASHKARI: So | think that it really varies,
10 but -- but I'mnore than happy to -- to submt post-
11 hearing on -- coment on that.
12 M5. FINTER. Ckay. Thank you. Also, in your
13 witten coments, you nentioned facilities that are
14 difficult to cool, including tenperature-sensitive
15 environnments. \What types of enployers have you found
16 W th tenperate-sensitive environnents where cool air
17 coul d not be provided, and how did they ensure
18 enpl oyers were able to cool off? And again, if you
19 want to provide that after the hearing, that's fine.
20 M5. LASHKARI: | think -- thank you very nuch for
21 your question, Ms. Finter. | think that would be
22 the -- | think we wll want to address that in post-
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1 heari ng.
2 M5. FINTER. Ckay. One last question, and it has
3 to do with observation of signs and synptons. You
4 noted that many of your Coalition nenbers find
5 observation for signs and synptomrequirenments too
6 vague, as there are many signs and synptons that are
7 not outwardly visible, and not unique to heat ill ness.
8 What suggestions do you have to nake the observation
9 requi renents nore specific and feasi bl e?
10 M5. LASHKARI: Sure. Thank you very nuch, M.
11 Finter. | think one thing we want to enphasi ze there
12 is the inportance of enployees reporting to
13 supervisors. So that -- and that would certainly be
14 part of any -- any training programis just nmaking sure
15 our enployees are aware of reporting their -- any signs
16 or synptons because, again, they know their bodies the
17 best -- to their supervisors. | think a -- a -- a
18 maj or concern of our Coalition is any kind of --
19 requi renent on enployers, so the -- the supervisor, to
20 have to take on that responsibility because who knows,
21 right?
22 As a supervisor, | don't know if enpl oyee, you
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know, X is sweating a little bit nore today than

yesterday, or if this, you know -- this person m ght be

alittle bit nore -- or faint, or -- or sonething |like
that. | think that is very, very difficult and --
and -- and is a slippery slope for -- for the -- for
the supervisors -- for the enployer to take on. But

certainly, we want our enployees to be the ones

approaching us, telling us, hey, | think that -- you
know, | m ght be experiencing a -- an HRI. You know,
| -- | need help, and -- and we would i medi ately

provi de that.

M5. FINTER. Thank you.

M5. LONG Thanks, Brenda.

Now, I'"mgoing to turn to Joo-Hyung for -- with
some guestions on economni Cs.

M5. SHIN: Thank you, Lisa.

My nane is Joo-Hyung Shin from OSHA

My first question is about the mandatory rest
breaks. So in your submtted comment, you say that
the -- OSHAs cost estimates of nmandatory rest breaks do
not i ncorporate any, quote, "cost for the

I nefficiencies associated with work interruptions at
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1 i nopportune tinme", end quote. Can you el aborate nore
2 on these work interruptions, and especially, if -- if
3 possi bl e, provide us with any estinmates of the average
4 time | oss associated wth these work interruptions for
5 to support our econ feasibility analysis.
6 M5. LASHKARI: Thank you very much for your
7 guestion. | think, as | understand, | think we had --
8 we have included in our comrents about, sort of, that
9 rest breaks and how -- is this the mandatory -- | think
10 this is the mandatory rest breaks, and how the -- the
11 time going to and fromthe rest break area, as well as
12 donni ng and doffing PPE, does not count towards the --
13 the total anount of rest break tine.
14 And | think that there were estimates in the NPRM
15 that were -- in our -- in our estimation, was |ower
16 t han what we were hearing from Coalition nenbers, in
17 ternms of how nuch tinme that could take, particularly
18 wth the -- with PPE donning and doffing, certain
19 Coalition nmenbers have folks in -- in quite a | ot of
20 PPE due to other types of hazards, maybe | ead exposure.
21 And donning and doffing PPEis -- is -- it takes a
22 | ot of tine because you want to nake sure there's no
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1 cont am nati on when you do it; you have to be careful.

2 So -- so certainly, | think that those were -- those

3 were part of our comments and -- and the reason for --

4 for mentioning that we think that the -- the estimtes

5 in there are too | ow.

6 M5. SHIN: Thank you. | have --

7 My last question is for M. Steinberg. W were

8 very - the programthat you were tal king to us about,

9 very intriguing for us economsts. W were - we would
10 be grateful if you could provide - if you could - any -
11 your experience, in terns of - on cost estinmates - not
12 cost estimate - tinme estimates that it took for you to
13 devel op your programthat - of the - to be very
14 effective, this will then - will very greatly help with
15 our feasibility analysis about, you know, is it
16 feasible to develop a HIPP that is effective as yours,
17 so thank you.

18 MR. STEI NBERG Wl |, thank you.

19 M5. LASHKARI: And --

20 M5. LONG And finally, I'"'mgoing to turn to Dr.

21 Zoe Petropoul os, who is online. And Zoe has one

22 question on triggers, and then, | believe she'll read
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1 some questions into the record.

2 M5. PETROPOQULCS: Real qui ck.

3 Ms. Lashkari, were you about to say sonething?

4 M5. LASHKARI: Oh, yes. Just that we did do -- we
5 did include in our NPRM comments sonme nunbers on, |

6 bel i eve, prograns and how | ong our Coalition nenbers,

7 it -- howlong it took themto develop those. | think
8 alot of it is --is -- is variable, but -- but many of
9 the steps that are, sort of, in -- that are needed in
10 program devel opnent .

11 So it just is, like, planning, right? Even the

12 pl anni ng phase takes a lot of tinme for -- for a program
13 devel opment. As | was hearing our Coalition first talk
14 onthis, it really opened nmy eyes to just how nuch tine
15 it really does take, making sure it goes through review
16 cycles, all the stakehol ders provide their input, and
17 certainly, that inplenentation piece is -- is

18 fundanmental, right? A programis just four corners of
19 a docunent w thout inplenentation. So rollout,
20 I npl enent ation, buy-in. Those are certainly things
21 that -- that take tine but are -- are very essential as
22 wel | .
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1 MR. STEINBERG And if | could just add to that.
2 And not only are there all those obvious el ements on
3 the front end, but the first version of this does not
4 | ook |ike the version we have today, right? It took
5 years of inplenmenting it, and trying things out, and
6 trying cooling vests that didn't work, and trying other
7 el ements to be -- to get to where we are.
8 So there's -- there's a -- there's a nunber that's
9 alittle bit of a -- of a swag will have to be thrown
10 in there, but | don't want to |lose track of that piece
11 as wel | .
12 M5. PETROPQULCS: Thank you.
13 In the interest of time, I'"'mgoing to read sone
14 guestions now for your consideration and your post-
15 hearing conment. So |'mgoing to start with sone
16 guestions about triggers. So you nentioned sone
17 concerns with the triggers in your testinony today. In
18 the Coalition's witten comment, you suggested that
19 OSHA coul d include references to the National Wather
20 Service, excessive heat watches and excessive heat
21 war ni ngs, to represent the initial heat trigger and
22 hi gh-heat trigger. To support the use of the National
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1 Weat her Servi ce heat advisories and warni ngs as
2 appropriate triggers, and ensure that they are
3 sufficiently protective, if you have any data to
4 support that the incidents of heat-related injuries and
5 i Il nesses predom nantly occur when one or both are
6 | ssued, could you share those in your post-hearing
7 conment ?
8 My next question is, you nentioned geography as an
9 I nportant factor to consider. And if you could, in
10 your post-hearing comment, point to any evidence that
11 enpl oyers would use to craft trigger |evels based on
12 their specific location, we would appreciate that in
13 your conment.
14 My next question is about nonitoring. You
15 mentioned in your testinony that the frequency of
16 nonitoring outlined in paragraph (d) of the proposal,
17 and can you di scuss in your post-hearing coment,
18 potentially a little bit nore in detail, what a
19 reasonabl e and appropriate frequency for nonitoring
20 m ght be, and any information you can share on what
21 frequency your Coalition nenbers currently use for
22 conducting nonitoring?
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1 And then, finally, the last topic | have sone
2 guestions on is fan use. So in the Coalition's conment
3 on the proposal, there was reference and description of
4 kind of the -- the fan use provision. And you wote
5 that your Coalition's nenbers think that eval uations of
6 fan use can be based on tenperature alone, and that it
7 can be based on enpl oyers' reasonabl e determ nations of
8 har nful fan use.
9 So | just have a couple of followups. |In comng
10 to this conclusion, can you di scuss how your nenbers
11 accounted for the scientific literature cited by OSHA
12 that indicated humdity is an inportant factor to
13 consider? And can you clarify how you woul d envi si on
14 enpl oyers determ ning harnful fan use?
15 And then, finally, you also wote, on the sane
16 topic, that the table provided by OSHA on page 70783 is
17 overly conplex and confusing. And if you could
18 descri be in your post-hearing comment if there are ways
19 OSHA coul d conmmunicate that information in a clearer
20 way, we woul d appreciate it. Thank you.
21 M5. LONG Thank you.
22 That concl udes OSHA's questions for that sequence.
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Thank you for your responses.
JUDGE LESLIE: Thank you.
Does the solicitor have any questions?
M5. WLES: | do.
| just have two brief things that | wanted to

touch upon. | -- | want to first thank you, M.

Lashkari and M. Steinberg, for being here today. Your

testi nony has been invaluable and very insightful in
ternms of providing sone real world inplications and
experiences with addressing this heat hazard.

You touched upon this, and |I know ny OSHA
col | eagues have asked you a bunch of questions about

rest breaks, but there is one angle about it that |

wanted to get your input on, and that's with enpl oyees

bei ng able to sel f-manage their needed rest breaks.

there anything that you have in place, or your nenbers

have in place, that will not discourage enpl oyees from

t aki ng needed rest breaks?

["'mthinking, in particular, of the proposal's
anti-retaliation provision. |Is that sonething that
woul d be necessary to ensure that enpl oyees are

encouraged to take rest breaks when needed, to report

S
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1 their synptons early on so that they can be addressed
2 before an HRI is devel oped, or are you finding -- are
3 your nenbers finding that, with their current plans,
4 that they have a systemin place that allows enpl oyees
5 to self-manage, to take rest breaks as needed w t hout
6 fear of retaliation?
7 M5. LASHKARI: Sure. |'m happy to take that
8 question. Thank you very much. | think -- | think it
9 is the latter. | think that -- well, there's a --
10 there's a -- inour -- in our Coalition, that there's a
11 | ot of feedback about how there's a |lot of trust
12 bet ween the enpl oyers and the enpl oyees. And | woul d
13 say that the, sort of, as needed breaks policies,
14 many -- many of themare not, sort of, even specific to
15 heat .
16 It's just if you are feeling ill, or you feel |ike
17 you cannot work safely, cone to us. W'Ill -- you --
18 pl ease report it, and you -- | -- and that, actually, |
19 t hi nk, you know, they require those to be reported of
20 their -- fromtheir enployees. So | think it really
21 goes to -- to that piece. And certainly, | nmean, no
22 one in the -- in the Coalition supports any -- any form
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1 of retaliation, so | think, you know, there is -- there
2 I S no question about that.
3 MR. STEINBERG Yeah. And further to that, |'ve
4 already -- | nmean, we do -- we inplenent site safety
5 observations throughout the day. So we're |ooking --
6 we have people out | ooking for concerns, and then, when
7 sonmeone does, you know, you're your brother's keepers
8 ki nd of approach. In -- in our prograns, awareness is
9 t he biggest thing. So we have -- awareness is the
10 bi ggest hel pful tool that we have, in that it hel ps
11 supervi sors know what to | ook for.
12 It hel ps the individual enployee to know how - -
13 what to | ook for when they're feeling it. And when
14 they do bring it up, right, we try and nention
15 enpirical data. W track near m sses. W track these
16 safety observations. W celebrate it when soneone
17 brings sonmething up to us. That was hard on the front
18 end, right?
19 There were people that took advantage of it in
20 different parts of our conpany at different tinmes. But
21 once the culture got settled, we cel ebrated those
22 opportunities. Wen Beeta identified that R ch was
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starting to overheat and suggested we take a break, or
when an individual canme up on his own. So you start

cel ebrating those, you start nmaking it sonething

positive. W -- we tend to try to spin away fromthe
negati ve aspects, like retaliation, view of
retaliation, or -- or anything that woul d keep sonebody

from stoppi ng what they' re doing before it becones an
| Ssue.

M5. WLES: Thank you so nmuch for sharing that.

I"'msorry. | should have been announced on the
record. |I'mLinda Wles fromthe Solicitor's Ofice
and -- here at the Departnent of Labor.

Just one other quick follow up. This is for you,
M. Steinberg. You had nentioned that you have -- your
conpany has spent much tinme developing its plans, and
they've tailored --

MR. STEI NBERG  Uh- huh.

M5. WLES: ~-- it to site-specific tasks, specific
needs of the workpl aces that you have throughout your
organi zation. | didn't hear nention anythi ng about
first aid and energency procedures, but | imagine that

that's a key conponent of your progranf? And then,
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1 I"'m-- to follow up what sonme of ny other coll eagues
2 had raised. |If you are able to share either an
3 outline -- if you cannot submt your plan into the
4 record, sort of, like an outline of the conponents of
5 your plan, and nmaybe how you address and i npl enent heat
6 prevention neasures at your workplace, | think that
7 wi Il be a valuable resource for OSHA as it considers a
8 final rule.
9 So that's one request. And then, the other thing
10 Is that there was nention about | oan worker prograns
11 bei ng very unique and individualistic. |If you could
12 provi de sone sunmary or explanation as to how you
13 address | oan workers currently, | think that will also
14 be really hel pful as well.
15 MR STEINBERG Geat. I'Ill -- 1"Il work with
16 Beeta to submt this post-hearing.
17 M5. WLES: Thank you so mnuch.
18 MR. STEINBERG Now -- and | want -- want to draw
19 attention to one fact that | nmade in ny -- in ny
20 statenent. | don't believe the | oan worker elenent is
21 rel evant when we're tal king about heat exposure. In
22 general, | oan workers working by thensel ves, whet her
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1 it's heat-related or -- yesterday, as nentioned,
2 cardi ovascul ar issues, or security, or whatever, all of
3 those may be valid in a -- in a | oan worker program
4 but | don't believe it's specifically a benefit to the
5 heat injury illness program --
6 M5. LASHKARI: And --
7 MR. STEINBERG -- by itself.
8 M5. LASHKARI: -- if | can --
9 Oh. Sorry, Rich.
10 MR. STEI NBERG (Go ahead.
11 M5. LASHKARI: If | may? | think - | know j ust
12 circling back to Dr. Schayer's question is about sort
13 of an elenent of, sort of, you know, throughout - for
14 our heat prograns, certainly enmergency response if -
15 if it's not specific in the - in the heat program
16 already, it's already a generalized energency response
17 program that obviously would also apply in - in case of
18 heat-related ill nesses. Either way, there - there
19 obvi ously are energency response procedures in place.
20 M5. WLES: Thank you so nuch.
21 That's all from ne.
22 MR. STEI NBERG  Thank you.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 66
1 JUDGE LESLIE: Thank you.
2 Mariam are there any partici pants who wi sh to ask
3 a question?
4 M5. CARLON: Yes, we do have a few.
5 The first one is M. Schneider. Please state your
6 name for the record.
7 JUDCGE LESLIE: M. Schneider?
8 MR. SCHNEIDER: Hi. M nane is Scott Schnei der,
9 and I -- | -- 1 have questions for you about the JHAs.
10 You tal k about using JHAs to determ ne whet her sonebody
11 Is at risk of heat stress. To do that, you have to
12 have sonme sort of criteria to use to determ ne that.
13 So which criteria do you reconmend be used for heat --
14 for JHAs for heat? And also, what -- what, you know --
15 what qualifications woul d sonebody need to have to be
16 able to do a JHA, and to -- and how often woul d t hey
17 have to be redone, and how nuch tine and cost would
18 there be associated with all -- doing all those JHAs
19 for each individual job and task?
20 M5. LASHKARI: So | thank you very much for your
21 guestion, M. Schneider. And | -- I'll try to address
22 as many in there -- there are a fewin there, but |'l]
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1 try to address it -- as many -- as many as | can. |
2 think for -- at |least, for purposes of the criteria, |
3 know that the Nevada rule, it nentions it has a
4 definition for occupational exposure to heat ill ness,
5 and that's what is -- sort of, drives the JHA
6 And -- and in the -- in the proposed -- in the
7 Nevada rule itself, it includes elenents that -- that
8 go towards occupational exposure to heat illness. And
9 those include factors like air tenperature, relative
10 hum dity, those types of things. It's -- it's an
11 I ncluding, but not limted to, type of definition. So
12 these are factors to consider and -- and that woul d be
13 based, again, on -- on the enployer's reasonabl e
14 di scretion.
15 As to -- I'm-- I'"'msorry -- I'msorry, M.
16 Schneider. | -- 1 -- 1 lost the -- 1 -- the few of the
17 specifics, but we're happy to --
18 MR. SCHNEI DER: Right, right.
19 M5. LASHKARI: -- to follow up in post-hearing.
20 MR. SCHNEI DER: Wl l, you know, | --
21 MR. STEI NBERG Yeah. Scott, | don't know if |
22 can cone up with a cost for how nmuch it costs for us to
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1 put together a JHA specifically heat-related. | can
2 tell you that we have JHAs for every routine task in
3 the conmpany. Yes, it's taken us a long tinme to do so,
4 but we have already put that tine in. There's
5 di fferent kinds of JHAs. There's JHAs that are
6 partially filled out, neaning if you're going to - if
7 you're going to load a rail car, there are sone things
8 that we've | earned over the years that are safety
9 concerns that need to be mtigated, and there's
10 mtigation techni ques already on the JHA
11 And then, when you get to work that day, before
12 you can start or get a permt to do any work from --
13 fromour permit witers is that -- that you take care
14 of the -- the elenents related to the JHA that are
15 effective today. Like, is the rail car wet today, is
16 it raining outside, is it hot outside, all the
17 different elenents that may conme in. So we update that
18 JHA before the person clinbs up on that rail car, or
19 does whatever the job is, as it relates to the hazards
20 that day. So we -- we've learned what a -- a ngjority
21 of the hazards are, but we don't assune that every day
22 Is going to be the sane. W nake a job-specific, day-
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1 specific, and -- and clinate-specific that day.
2 MR. SCHNEI DER:  Yeah. Thank you very nuch. | --
3 | understand that, and | -- | guess, one of ny concerns
4 Is the vast majority of construction conpanies are not
5 Ki nder Morgan. They're nmuch smaller. They are --
6 have, you know, 20 enpl oyees or less, and | don't --
7 " mjust wondering what the burden would be for them
8 The paperwork burden, the cost burden, the tine
9 burden to do a JHA for every job and -- and what kind
10 of expertise would be needed to -- for that snal
11 conpany, which doesn't have safety and health
12 expertise, to be able to make a deci sion based on vague
13 criteria that aren't -- aren't spelled out as to
14 whet her or not there's a heat hazard for that job.
15 MR. STEINBERG | guess the best answer is -- is,
16 we had 13,000 man-hours of contractors |ast year, many
17 of which were construction conpanies, and we had one
18 injury. So the -- those --
19 MR. SCHNEI DER: Ckay, |I'mtal king --
20 MR. STEINBERG -- requirenents are in our
21 contractor safety requirenents that they fill out
22 these -- that they conplete JHAs, and foll ow that
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1 process, and -- and they are doing so successfully.

2 JUDGE LESLIE: And M. Steinberg, before you

3 answer again, | just want to rem nd both of you to

4 identify yourself before you answer. Since OSHA is not

5 directing their questions to either one of you, just

6 for the hearing record, if you could identify yourself

7 before you answer --

8 MR. STEI NBERG  Under st ood.

9 JUDCGE LESLIE: -- | would appreciate it. Thank

10 you.

11 MR. SCHNEI DER:  Ckay.

12 Wel |, thanks very much for your point -- for

13 your -- for your questions.

14 MR. STEI NBERG  Thanks, Scott.

15 JUDCGE LESLIE: Thank you, M. Schnei der.

16 M5. CARLON. Mariam are there other ones too?

17 O her participants who wish to ask a question?

18 M5. CARLON: Yes, Your Honor.

19 The next person is Ms. Barbarash. Please state
20 your nane for the record.

21 JUDCE LESLIE: Please go ahead and ask your

22 question, Ms. Barbarash. M. Barbarash, you are on
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1 nute, ma' am
2 M5. BARBARASH: Thank you so nmuch. ['m--
3 apol ogi ze for that. M nanme is Ellie Barbarash. [|I'm
4 fromthe Anerican Federation of State, County, and
5 Muni ci pal Enpl oyees. |'ma safety advocate -- senior
6 safety advocate there. | appreciate this opportunity
7 to ask a question.
8 | especially appreciate seeing Conn Maci el because
9 you produced sonething that | found really val uabl e.
10 When our nenber, Ron Silver, was killed in August at
11 the Balti nore Departnent of Public Wrks, out of
12 heat -- heat exposure, you produced -- you were asked
13 to create a report by the Gty of Baltinore, and you --
14 you issued one, witten on Septenber 30th, rel eased on,
15 | think, October 24th, about a -- a report of
16 I nvestigation and program assessnent.
17 And you nmade several specific programmatic
18 reconmendations to the Gty of Baltinore, but ny
19 confusion is that what you put in witing in that
20 report seens to, perhaps, not nesh wth what you are
21 saying here. So in particular, the fewthings |I'm
22 going to start by tal king about is you recomend three
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1 stages of heat threshold triggers at which specific
2 program -- program el enments kick in.
3 An initial heat trigger, set at a heat index of 80
4 degrees; a high-heat trigger set at a heat index of 90;
5 and an extrene heat stop work trigger, set at a heat
6 I ndex at 105 degree F. You put that in witing and
7 sent it to Baltinore, and you nmandate -- you asked for
8 mandat ed cool down rest periods during periods when the
9 heat index is at or above the heat index trigger.
10 You know, you -- you have to have a mandatory 15-
11 mnute mninmumpaid -- mninmum paid rest break every 2
12 hours. And then, you even say that the -- it -- that
13 the extrene stop work authority, there should be
14 cessation of work by solid worse -- waste collection
15 personnel. And you added a footnote that said, while
16 no OSHA or state law requires workers to stop work at a
17 particul ar heat or heat index |evel, because of the
18 extraordi nary physical demands of solid waste
19 coll ection, we believe at such a high heat index, the
20 wor k sinply cannot be done safely, regardless of how
21 much water is provided or what breaks are nandat ed.
22 So | just want to leave it there and ask if you
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1 can address what appear to be discrepancies in that
2 programmati ¢ recomrendati on and what you are
3 recommendi ng to our panel now. Thank you.
4 M5. LASHKARI: Thank you, Ms. Barbarash. This is
5 Beeta Lashkari .
6 Your Honor, | would like to maybe just suggest
7 that this is -- this is irrelevant for the -- the
8 rul emaki ng heari ng.
9 JUDCGE LESLIE: Is that your answer, M. Lashkari?
10 M5. LASHKARI: It is.
11 JUDGE LESLIE: Thank you.
12 Do you have any ot her questions, na'anf
13 M5. BARBARASH: At the nonent, | don't. | nay
14 again, but at the nonment, that's ny question. Thank
15 you.
16 JUDCE LESLIE: Thank you.
17 Do we have any other participants, Marianf
18 M5. CARLON: Yes, we do.
19 The next question is from M. Berkowitz. Please
20 state your nane and affiliation for the record.
21 JUDCE LESLIE: Thank you.
22 M5. BERKOWTZ: Let's see. | can't seemto start
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1 t he video, but can you hear ne?
2 JUDGE LESLIE: | can hear you, Ms. Berkowtz.
3 M5. BERKOW TZ: Ckay. Thank you.
4 First of all, I know you're avoi di ng answeri ng
5 guesti ons about the report you did in -- in Baltinore
6 on the death of Ron Silver, but | have to say it was an
7 incredible report. And we know, of course, that the
8 Maryl and OSHA standard woul d have -- had that been in
9 pl ace, woul d have prevented this death.
10 I want to focus -- | have two questions, if that's
11 okay? The first is, if there are no heat triggers --
12 i ke, you don't want any prescriptive heat triggers or
13 ot her prescriptive requirenments, how does an enpl oyee
14 know whet her an enployer is failing to address a heat
15 hazard, or where they should be addressing a heat
16 hazard, and therefore, can contact OSHA before soneone
17 is harmed by heat? And I -- | could ask it to Beeta or
18 Ri chard, yeah.
19 M5. LASHKARI: Ms. Berkowitz --
20 JUDGE LESLIE: Yeah, can you repeat your | ast
21 few -- your |ast sentence barely got it -- pages that
22 sounded |li ke -- that you m ght have been turning, and |
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1 did not quite catch that.
2 M5. BERKOW TZ: Ch, okay.
3 If there are no heat triggers that -- or other
4 prescriptive requirenments, how would an enpl oyee know
5 whet her an enployer is follow ng the OSHA standard or
6 Is -- is failing to address a heat hazard, and could
7 t hen contact OSHA before soneone is harnmed by heat?
8 M5. LASHKARI: Thank you very much, M. -- M.
9 Berkowitz. | think -- it's a -- it's a -- | think,
10 certainly, we want to nmake sure that enployees are --
11 and -- and | don't think that we're suggesting no
12 elements. | nmean, | -- | think -- just as | nentioned
13 to Dr. Schayer's question, training is a huge el enent,
14 right? And so | think that would be, certainly, a way
15 for enployees to know whether their enployers are
16 addressi ng heat appropriately or not.
17 M5. BERKOW TZ: But how do they know when they're
18 supposed to be trai ned?
19 MR. STEINBERG So let ne -- | -- | can throw out
20 there. For -- for -- for our exanple, we have a --
21 a -- a heat injury.
22 JUDGE LESLIE: And to the -- can you pl ease
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1 i dentify yoursel f?
2 MR. STEINBERG |'msorry. This is Rich Steinberg
3 with Kinder Morgan. | can take that question if you'd
4 i ke?
5 JUDCE LESLIE: Thank you.
6 MR. STEINBERG  Specific to our program we -- we
7 have, in areas where it's relevant, a heat injury
8 checklist for the day. And -- and |'mnot saying it
9 doesn't have nunbers on it, in terns of tenperatures.
10 It also reflects the nature of the task, though. So
11 there's a matrix that has the tenperature, heat index
12 versus nature of the task. And so it's very job
13 specific and -- and very geographic specific, right?
14 | couldn't use that sane checklist in Denver that
15 | could in Louisiana. So |I'm not suggesting that
16 nunbers aren't valid here. | live through nunbers.
17 | "' m suggesting that | don't think it needs to be
18 federally nmandated across the board in a single
19 appr oach.
20 M5. LASHKARI: And -- and this is Beeta Lashkari.
21 Just to -- to piggyback off -- off of Rich's
22 point, certainly, the -- a -- a JHA approach doesn't
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1 mean that the enployers can't have the, you know,
2 assi gned values, right? But -- but it -- it -- it's
3 just -- it vary -- varies fromplace to place. It's --
4 it's a -- a reasoned assessnent based on | ocati on,
5 based on task. Al the -- all the factors that we' ve
6 been nentioni ng here today.
7 M5. BERKOW TZ: Thank you. And speaking of your
8 comrents about flexibility, about requirenents, and
9 about -- I'mgoing to focus on acclimtization because
10 | was at OSHA when we | aunched our first canpaign to
11 prevent heat illness. And it was water, rest, shade,
12 and acclimatization, and training that is part of it.
13 | nean, water, rest, shade, were the posters, but if
14 you read the whole poster, it's acclimatization and
15 training.
16 So you argue in your comments that |ong-term
17 geogr aphi cal acclimatization of workers should be taken
18 I nto account, because while enployees in Florida my be
19 accustoned to working in warnmer tenperatures for the
20 majority of the year, workers perform ng the exact sane
21 work in M nnesota nay not be so accustoned. My
22 gquestion to you is, are you aware of paragraph
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 78
1 (e)(7)(iii), which exenpts enpl oyees from
2 acclimatization requirenents if the enployer can
3 denmonstrate the enpl oyee consistently worked under the
4 same or simlar conditions as the enployer's working
5 conditions within the prior 14 days?
6 M5. LASHKARI: Yes, thank you very nmuch for your
7 guestion, Ms. Berkowitz. This is Beeta Lashkari.
8 Certainly aware of -- of that provision. | think I
9 mentioned it earlier in-- inm -- in ny testinony or
10 I n response to one of OSHA' s questions. W -- and
11 we're very nuch -- we very nmuch support that exception.
12 The only concern we have is that, in reading the NPRM
13 package, it did seemto be -- I'"'mnot -- |I'mnot sure
14 how enpl oyers are going to be able to use it because it
15 seens -- it really seens to take out the word simlar
16 where it has to be -- it's -- it is alnbst exactly the
17 same conditions in the prior 14 days.
18 And | -- and | think OSHA includes an exanple in
19 t here about, sort of, an anal ogy of, you know,
20 picking -- | forget what it is. It -- | think it's
21 pi cki ng tomatoes and -- and cucunbers m ght be simlar
22 enough, but if it's picking tomatoes, and water -- or
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1 cucunbers and wat ernel ons or sonmething like that, that
2 woul d be substantially different enough. So agai n,
3 | -- I think it -- it's really -- the devil is in the
4 detail s there.
5 But certainly, we -- we encourage, we -- we
6 support that exception, and | think the intent of the
7 exception, it -- it just did seemlike it -- it got
8 to -- to a nuch nore detailed and -- and -- and
9 tail ored and focused prescriptive type of analysis in
10 the -- the background NPRM materials. W -- we think
11 that the -- that -- that exception nakes sense froma
12 sci ence perspective, right?
13 If - if soneone has been in - in - hasn't been
14 really in conditions that would require themto
15 reacclimate - reacclimtize, why would there be a - a
16 reacclimatization requirenent? It sort of conmes to
17 this. | know it sounds very circular, but if there's
18 no reason to reacclimatize, why inpose a requirenent to
19 reacclinmatize? So - so no, we're - we're very - we're
20 very supportive of that - of that - the intent of that
21 exception.
22 M5. BERKOW TZ: A quick follow up. Are you also
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1 awar e that heat deaths occur nost often during a
2 worker's first few days on the job, and that this data
3 refl ects workers who died fromheat stress while
4 working in the South, in Georgia and Florida? And that
5 many of these workers who died are inmgrant workers
6 that cone -- that came -- and have cone from warner
7 climtes?
8 M5. LASHKARI: Thank you very nuch for your
9 question, Ms. Berkowitz. This is Beeta Lashkari.
10 Certainly, we -- we did read the -- the statistics on
11 fatalities associated with not -- you know, not
12 acclimatizing. And please, by -- by no neans are we
13 suggesting that acclimatization is not inportant.
14 That's not what we are suggesti ng what soever.
15 It's really just defining those fine |lines of when
16 it's required. And again, we cone back to the science
17 where, if soneone has been in substantially simlar
18 conditions and they're com ng back to work, even if
19 t hose conditions were outside of work -- | know we had
20 Coalition nmenbers say that sone of their fol ks, when
21 they take tine off, they go, right, rock clinbing, and
22 they're in the heat, and they do these strenuous
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1 activities, and -- and things like that.

2 But again, it just -- it -- really, it's -- it's

3 nmeant to be on a science-based approach where if

4 they're -- if they're in those simlar conditions

5 and -- and returning, then, well, is there, you know --

6 IS it necessary to -- to reacclimatize? But certainly,

7 we're not suggesting whatsoever that it's not

8 | mportant.

9 M5. BERKOW TZ: Ckay. Thank you.

10 JUDCE LESLIE: Thank you, Ms. Berkowtz.

11 Mariam are there other participants who want to
12 ask a question?

13 M5. CARLON: Yes, Your Honor. W have three nore,
14 if tinme permts?

15 JUDGE LESLIE: Yes.

16 M5. CARLON. The next question is M. Shrestha.

17 Pl ease state your name for the record.

18 M5. SHRESTHA: Hell o, can people hear ne?

19 JUDGE LESLIE: W can.

20 M5. SHRESTHA: G eat.

21 H, my nanme is Ayusha Shrestha. |I'mwth the AFL-
22 CI O Thank you for this opportunity today to be able
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1 to ask you questions. | wanted to ask how many
2 menbers, or what percentage of your Coalition operates
3 in California? And can you provi de exanpl es where a
4 programmti c standard, like the one in California, has
5 failed to predict -- protect your workers due to a | ack
6 of flexibility?
7 M5. LASHKARI: Thank you for your question, M.
8 Shrestha. This is Beeta Lashkari. W're nore than
9 happy to -- | don't have those nunbers off the top of
10 ny head, but nore than happy to consider that for post-
11 heari ng comment.
12 M5. SHRESTHA: Ckay. Thank you. | also wanted to
13 ask if the -- if the Coalition's health -- if the
14 Coalition's H I PPs are effective.
15 Ch, sorry. M -- this is Ayusha Shrestha fromthe
16 AFL- Cl O
17 If the Coalition's HIPPs are effective, how woul d
18 periodic review harmthe program since you did argue
19 agai nst a frequent review of this program-- of
20 prograns? Wen do you think it would be reasonably
21 necessary for reviews?
22 M5. LASHKARI: Sure. Thank you for your question,
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1 Ms. Shrestha. This is Beeta Lashkari. | don't think
2 we' re agai nst reviews of our prograns, certainly not.
3 W -- we're just -- just think that a -- a one-year
4 arbitrary, sort of, nunber on it doesn't -- doesn't
5 necessarily nmake sense. W do think that -- and |
6 believe we did submit this in our -- in our -- in our
7 existing -- in -- in our NPRM comments. But any sort
8 of -- where there's material changes, right? Were --
9 where things could, you know, increase heat exposures,
10 those would certainly trigger a -- we would be, you
11 know -- certainly, take a -- take a -- another | ook at
12 our programs to nmake sure we're appropriately
13 addressing those -- those new conditions.
14 M5. SHRESTHA: Ckay. | have one final question if
15 that's all right?
16 JUDGE LESLIE: Go ahead.
17 M5. SHRESTHA: Thank you.
18 This is Ayusha Shrestha once again.
19 What neasures are your Coalition nenbers currently
20 using that OSHA' s proposed rul es would outright
21 prohi bit, or make infeasible, for preventing heat
22 I 11 ness?
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1 M5. LASHKARI: I'm-- I'msorry. This is Beeta
2 Lashkari .
3 Do you mnd repeating that, M. Shrestha?
4 M5. SHRESTHA: Yes. Since you nentioned in
5 your --
6 This i s Ayusha Shrest ha.
7 Si nce you nentioned in your Coalition's how your
8 nmenbers are already using neasures of your own that is
9 nore specific to their workplaces, and you argued that
10 the OSHA's proposed rules would make their current
11 measures infeasible or prohibit them | wanted to ask
12 what are those neasures that your Coalition nenbers are
13 currently using that would be prohibited or infeasible
14 under the proposed rul e?
15 M5. WLES: I'msorry. This is Linda Wles from
16 the Solicitor's Ofice.
17 JUDGE LESLIE: Yes, Ms. WIles?
18 M5. WLES: (Audio interference) an energency.
19 JUDCGE LESLIE: [I'msorry. | cannot hear you.
20 M5. SHRESTHA: Oh.
21 JUDCE LESLIE: Can you repeat that?
22 MR. ORR Sonething's going on, so we're going to
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1 have to exit the building.
2 JUDGE LESLIE: Ckay.
3 DR SCHAYER Ckay. We'll go --
4 JUDCE LESLIE: Go ahead and exit the buil ding.
5 VWhat we will do is pause this hearing for, | guess,
6 about 15 mnutes. |If | recall, that is their --
7 M5. CARLON:. Ckay. W can go off the record, Your
8 Honor, and we can nake --
9 JUDCGE LESLIE: Yeah, let's go off the record.
10 (Break.)
11 JUDGE LESLIE: Al right. Let us go back on the
12 record. And ny apologies to everyone for that quick
13 getting off the record. | did contact my coll eagues up
14 in Washington, DC. There is a fire al arm happeni ng.
15 Everyone is okay. They are outside of Frances Perkins.
16 Frances Perkins is okay, too. W don't know what is
17 goi ng on, though. And they are not going to be able to
18 get back into the building, but we are going to
19 proceed. It is inportant that we allow the
20 participants -- | believe Ms. Shrestha has either one
21 nore question or is about to conclude her questioning.
22 And then Mariam correct ne if I'mwong. W have
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1 two nore participants who want to ask questions. W
2 are going to allow themto ask questions. W are,
3 unfortunately, a little short on tine, but we do have
4 one panelist - or one nore panel after this, M.
5 Christman, who | hope is still with us. W are going
6 to get to her. Even if the OSHA panel does not cone
7 back in tinme, we do have OSHA represented here. M.
8 Zoe, and | think Daniel is online. M. - there he is.
9 And we will get her presentation and continue from
10 t here.
11 So we do -- we will take a break a little around
12 noon Eastern Standard Tine and then return for the 1
13 o' clock afternoon session. W mght go alittle past
14 noon, but it is inportant to get everyone in. So with
15 that being said, Ms. Shrestha, again, | amso sorry. |
16 don't know where we were in your |ast question, or if
17 you had anot her question. You want to go ahead and re-
18 ask and address to whom you are asking? And again, to
19 rem nd the panel to identify thensel ves when answeri ng.
20 Thank you.
21 M5. SHRESTHA: Yes. Thank you. This is Ayusha
22 Shrestha fromthe AFL-CIO again. | wll re-ask the
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guestion that | finished right before the alarm was
pul l ed. | asked: Wat neasures to prevent heat illness
are your coalition nenbers currently using that OSHA s
proposed rul es would outright prohibit or make

I nf easi bl e?

M5. LASHKARI: Thank you very much for your
guestion, Ms. Shrestha. This is Beeta Lashkari. |If
"' munderstanding correctly, | think our concern is
that, with the prescriptive approach, it's setting in
stone sort of all of the requirenents that woul d need
to be in an enployer's program And it's not so nuch
t hat each one of those -- that this el enent doesn't
work or that elenent; it's sort of the conbi nation.
And it really depends on the enployer, too. Right?

There are small er businesses in our coalition who don't

have resources, but nmaybe Rich has at his finger -- at
his disposal. So I think, really, it's -- I'"mnot sure
If there's a best way to answer that question. It

really just varies based on the enpl oyer.
M5. SHRESTHA: Ckay. Thank you.
JUDCGE LESLIE: M. Shrestha, does that concl ude

your questi oni ng?
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1 M5. SHRESTHA: Yes. Thank you very nuch.
2 JUDGE LESLIE: Thank you. Mariam could you
3 pl ease pronote the next participant?
4 M5. CARLON. Yes. The next participant is M.
5 Lundegren. Pl ease state your nane for the record.
6 MR. LUNDEGREN. Hi, this is Bruce Lundegren from
7 the Ofice of Advocacy at the U S. Small Business
8 Adm nistration. H, Beeta and Richard. The Ofice of
9 Advocacy is one of the three governnent agencies that
10 was part of the SBREFA panel on the proposed rul e back
11 In 2023. And we testified yesterday at this hearing.
12 And two questions that we got from OSHA yest erday
13 norning that | wanted to ask you about. It's alittle
14 bit redundant. But the first was -- and these were
15 really issues that cane up during the SBREFA panel and
16 in the multiple small business roundtabl es that we've
17 hel d on this issue.
18 But the first is small businesses were concerned
19 about the heat triggers, and they think that they're
20 too low. And OSHA asked us, what woul d be an
21 appropriate heat trigger? And sone people have said
22 there shouldn't be a heat trigger. | think you have
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1 suggest ed maybe the heat advisories. So |'m wondering
2 i f you could address how -- what woul d be an
3 appropriate heat trigger.
4 And then secondly, nearly all the small businesses
5 we' ve tal ked to have said that they' re opposed to an
6 I nfl exi ble, one-size-fits-all standard and prefer a
7 performance-ori ented approach. And | think one of the
8 concerns with OSHA is, how do they enforce a
9 performance standard? Because the rule as proposed is
10 easy to enforce. At 80 degrees, it kicks in. There's
11 acclimatization protocols. There's all these things
12 that make it very easy for OSHA to enforce it. So how
13 woul d they enforce a performance standard? And thank
14 you for your responses.
15 M5. LASHKARI: Thank you very much, M. Lundegren.
16 This is Beeta Lashkari. Excellent questions. More
17 t han happy to weigh in on the heat threshold issue.
18 Certainly, we heard the sane concern fromour coalition
19 menbers. And | think, sort of first, if there has to
20 be a nunber, then our coalition does feel |ike the
21 nunber -- those nunbers have to be higher. So
22 perhaps -- and this is just throw ng sonething out
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1 there, but for an initial, naybe sonething around 90 to
2 100. Again, it just -- | think we did get consensus
3 that the current initial threshold is too |ow -- that
4 both thresholds are too | ow
5 A better approach, that one -- the one that
6 recogni zes that nunber shouldn't necessarily be the
7 sane throughout the country. | think we have sort of
8 two options there, which is first, just |like you
9 menti oned, M. Lundegren, sort of tying it to National
10 Weat her Service heat advisories or alerts, which are
11 nmeant to be |ocal heat advisories. So those are --
12 t hose take into account those |ocal conditions. And
13 that's what we really want to focus on is that
14 i nportance of taking into account |ocal conditions.
15 And then the second option is, again, just
16 returning back to that Nevada Heat Rule and relying on
17 a JHA. And that's not to say, again, that there would
18 be no conditions around a potential heat trigger or
19 when t he enpl oyer knows to inplenent their program
20 Nevada OSHA does include a definition for, again,
21 occupati onal exposure to heat illness. So | think
22 ei ther of those approaches would be -- we woul d
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advocate for over this perfornmance -- this
prescriptive-based approach.

And then in terns of enforcenent, |'d say,
certainly, we understand that a prescriptive standard
Is easier for OSHA to enforce. But don't think that
that should be the reasoni ng behind how a standard is
oriented or drafted. Right? It needs to be science-
based. It needs to be reasonable. And what does that
mean? | think it really cones back to that JHA
approach. W certainly agree with having witten
prograns, but we think those should be driven by JHA,
JSAs, and allow ng enployers to determ ne the
necessary -- when conditions are warranted to trigger
heat mitigation neasures and what those nmeasures should
be certainly based on existing guidance out there, the
hi erarchy of controls. Right? It's really just about
providing that flexibility that's inportant. And |
think the best way to do that is perfornmance-based.
It's about the outcone.

And certainly, OSHA is no stranger. This
per f or mance- based standards are not novel in any

respect. Right? | think of PSM when | think of

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 92
1 per f or mance- based as a very sort of -- that sort of
2 stands out to ne as one of those that really enbraces
3 t hat approach. So anyway, | think that that is what we
4 are advocating for. And | think it's certainly doable
5 here and woul d nake the nost sense, again, both for
6 enpl oyers but also for enployees. Oh, Rich, are you
7 sayi ng sonet hi ng?
8 MR. STEINBERG Yes. Sorry. First, I'll tag on
9 to that. This is Rich Steinberg with Kinder Mrgan. |
10 nmean, | |like the idea of using heat advisories but use
11 those in conjunction with a plan that's site specific
12 and task specific. Right? | go back to ny coments
13 about the geographic variables and the nature of the
14 work. We follow w nd advisories, and they kick in
15 certain plans. W have wi nter advisories that our
16 | ocal weat hernen put out. W follow those, but they
17 trigger a plan we devel oped that's nore specific to
18 what we do in the environnent we work in. So yes, |
19 i ke follow ng those avail abl e resources, but the
20 prescriptive nature of the rule is what | have an issue
21 Wt h.
22 MR. LUNDEGREN:. Thank you very much.
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1 JUDGE LESLIE: Thank you. Thank you, M.
2 Lundegren. Mariam can you pronote our | ast
3 partici pant ?
4 M5. CARLON: Yes. The last participant is M.
5 Bar barash. Pl ease state your nanme for the record.
6 M5. BARBARASH: Hi. Thank you so nuch. This is
7 Ellie Barbarash fromthe Anerican Federation of State,
8 County, and Muni ci pal Enpl oyees. | have two questions
9 for M. Steinberg and Ms. Lashkari. Thank you very
10 much. And you all can hear ne, yes?
11 JUDGE LESLI E: Yes.
12 M5. BARBARASH: Thank you. So you're probably
13 aware that California has had an outdoor heat standard
14 wWith specific triggers and requirenents for outdoor
15 wor kers for nore than 15 years. The first rule was
16 "05'06, and it was revised in '15 16. And the
17 construction industry and agricultural industry have
18 had to require - follow these requirenents for a |long
19 time in California.
20 And also, | want to just -- you're probably aware
21 that Oregon has had an outdoor and indoor heat standard
22 for over three years. And the enployers in that state
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1 conply with specific triggers and requirenments. And |
2 just remenber that California is the fourth biggest
3 econony in the world, not just the country. Doesn't
4 the feasibility of conplying with the California and
5 the Oregon standard undercut your argunent on why there
6 shoul d not be specific triggers and requirenents?
7 M5. LASHKARI: Thank you very much, Ms. Barbarash.
8 We're nore than happy to -- this is Beeta Lashkari.
9 We're nore than happy to suppl enent -- consider that
10 for post-hearing comment. |In terns of -- and we're
11 certainly aware of California's |Iong-standi ng out door
12 rule. We know that nore recently -- California nore
13 recently passed an indoor rule. Oegon, it seens |ike,
14 as you nentioned, is only a few years old. So again,
15 as we're seeing these heat standards pop into play --
16 come into existence in the various states, we're
17 noticing that -- | think that it's alittle bit too
18 soon to tell howthe feasibility plays out.
19 And again, it's not that the entire -- we're
20 saying the entire standard is feasible -- infeasible.
21 W're just saying, as it's currently proposed, it's not
22 wor kable. And so that is why we're advocating for a
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1 per f or mance- based approach where that flexibility would
2 be built in. And again, it would just allow for all
3 si zes of enployers, right? To conply and to keep their
4 wor ker s safe.
5 M5. BARBARASH. Thank you, Ms. Lashkari. The next
6 guestion is for M. Steinberg, whichis -- so | respect
7 what you're sharing about Kinder Mrgan and their
8 rel ationships and the -- what they're setting up in
9 order to engage and guarantee worker safety, basically.
10 But how woul d an enpl oyee know when a heat trigger
11 exists, in the case of small enployers, if there are no
12 triggers, and the enployer is not required to have a
13 witten plan or even a significant client requirenent
14 or relationship, |like those required by a conmpany wth
15 your resources? Like, how would an enpl oyee know, and
16 how would -- if the small enployer doesn't have a
17 trigger, and if the enployer is not required to have a
18 witten plan, how woul d anybody know that there's a
19 viol ation of a standard? How woul d anybody know what
20 it 1s? Is it just about whether the person feels sick
21 or not? Like how would that work?
22 MR. STEINBERG So | couldn't speak to how a snall
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1 busi ness would handle it. So that may be sonething |
2 may have to have sonebody follow up with a witten
3 response. But | can tell you, in no case are we
4 suggesting that a nunber or a trigger isn't involved.
5 "' mjust suggesting that there shouldn't be a federally
6 mandat ed across the board single nunber. So if that
7 particular small business you' re tal king about is in
8 Louisiana, I'lIl bet their plan is going to | ook
9 different than the one in Portland.
10 So ny concern here, and what |'mhere to testify
11 to, 1s the fact that there is no one-size-fits-all, and
12 nor could you apply the one that |I follow on our
13 projects to a small business probably wouldn't follow
14 ours, because it's very tailored to the variables in
15 our business and the tasks that we conplete each day.
16 | hope that answers your question.
17 M5. BARBARASH: Thank you.
18 JUDGE LESLIE: Thank you, Ms. Barbarash. Mariam
19 am|l correct in stating there are no further
20 partici pant questions?
21 M5. CARLON: Yes, Your Honor. That is the final
22 guesti on.
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JUDGE LESLIE: Thank you. Are there any follow up

2 guesti ons from OSHA?

3 MS. PETROPOULCS: No, Your Honor.

4 JUDCGE LESLIE: Any followup questions fromthe

5 Ofice of the Solicitor?

6 MR. MOCZULA: No, Your Honor.

7 JUDGE LESLIE: Thank you. | would lIike to thank

8 you, Ms. Lashkari and M. Steinberg, for your

9 presentati on on behalf of the OSHA panel that is

10 presently making their way back up to their offices.

11 And the O fice of the Solicitor and the Departnent of

12 Labor, | appreciate your tinme and pati ence and your

13 presentation today and for being flexible with the

14 break that did happen. And thank you again. You can

15 stay or -- and listen to the next presentation.

16 Mariam is Ms. Christman --

17 M5. CARLON: Yes. The next speaker is Anastasia

18 Christman. Please state your nane and affiliation for

19 t he record.

20 M5. CHRISTMAN:. Hi. Thank you. M nane is

21 Anastasia Christman. |'ma senior policy analyst at

22 the National Enploynent Law Project. W're a national
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1 wor ker advocacy group that believes workers shoul d be
2 able to thrive in all jobs. And |I'mgrateful for this
3 opportunity to speak today.
4 M5. WLES: M. Christman. |I'msorry. This is
5 the OSHA panel. This is Linda Wles fromthe
6 Solicitor's Ofice. | know --
7 M5. CHRI STMAN.  Hi.
8 M5. WLES: Sorry to interrupt you. | know you' ve
9 just started providing your testinony. W have
10 returned to the building, but we're waiting for Lisa
11 Long to join the panel table. So if you could just
12 hold one mnute. | think it would be really beneficial
13 i f she could be here and be present to hear your
14 testi nony.
15 M5. CHRISTMAN:. O course. O course. No
16 probl em
17 DR. SCHAYER  Thank you.
18 M5. WLES: Thank you so nmuch. | apologize to
19 everyone online, especially to you, Judge Leslie, for
20 the disruption. W had an energency event in the
21 Frances Perkins building. W had to evacuate. So we
22 all are -- we are all just returning to the building
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1 NOW.
2 JUDGE LESLIE: That is absolutely okay. | was
3 actually in touch with nmy fell ow coll eagues in the
4 national office, so | was very aware of what was goi ng
5 on. And having worked up there for a little bit, |
6 am-- |I'mvery synpathetic. So I amglad you are back.
7 And we wi Il obviously wait.
8 M5. WLES: Thank you so nuch.
9 (Pause)
10 M5. WLES: Oay. M. Long is here. And Your
11 Honor, whenever you're ready.
12 JUDGE LESLIE: | amready. And please, M.
13 Christman. Thank you, actually, for your patience. |
14 know we were doing very well on tine. And please do
15 not feel rushed at all. And pl ease begin.
16 M5. CHRI STMAN: Thank you. [|'mactually on the
17 West coast. So the later we are, the nore awake | am
18 So it's fine. Thank you.
19 Again, |'m Anastasia Christman, senior policy
20 analyst with the National Enploynent Law Project. And
21 |"mgrateful to be able to speak today in strong
22 support of the proposed heat protection standard. And
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1 we've heard a | ot already this norning about
2 recommendati ons to not have a prescriptive standard and
3 not have specifics init. And in sone ways, we already
4 have a systemlike that a little bit in that the
5 general duty clause has been used to try to issue
6 citations for heat-related ill nesses.
7 And these after-the-fact investigations on the
8 clause are not up to the job of protecting tens of
9 mllions of workers fromheat-related illnesses and
10 injuries. And in fact, in a 2019 decision, the
11 Cccupational Safety and Heal th Revi ew Comm ssion said
12 that using a general duty clause to address heat |eft
13 enpl oyers confused because they didn't know
14 specifically what was required of them and it actually
15 comrended California for having a specific standard
16 that |aid out conpliance requirenents.
17 So | would like to just wal k us through today an
18 exanpl e of the many points in just one day when the
19 provisions in this standard could have saved a |life in
20 New Jersey, one of the nost rapidly warm ng states in
21 the country. And in a conpany that's not |ike Kinder
22 Mor gan, but perhaps nore representative of nost of the
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1 ki nds of enployers that function in the U S
2 In July 2020, a 57-year-old nman nanmed Robert d ark
3 (phonetic) started his new job working in a bakery. On
4 his third day, he was assigned to | oad raw dough onto a
5 conveyor belt and then unload the enpty boards, and he
6 was given a heavy cloth snock to wear over his street
7 cl ot hes.
8 Now, had this heat protection standard been in
9 pl ace under paragraph (h), Robert would have received
10 training specific to his workplace, not only in the
11 procedures that they had in place, but howto recognize
12 the signs of heat-related illness when he started this
13 job. OSHA inspectors later determ ned that the
14 enpl oyer did not give enployees heat training, even
15 t hough this facility included seven comrercial oven
16 lines. [It's obviously a hot place.
17 Addi tionally, because he was a new worker, the
18 heat protection standard's acclimatization provisions
19 under paragraph (e) would require that his enpl oyees -
20 his enpl oyers ease himinto working in this hot
21 at nosphere until his body was prepared to work in the
22 heat. Now, that day, the tenperature in M. Cdark's
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1 wor ki ng area rose to 106 degrees. And because of

2 COVID, his enployers had renoved the fans fromthe

3 facility, so they had not been running at all during

4 the day. Proposed paragraph (d) of the standard woul d
5 have required this enployer to proactively identify

6 wor k areas where they coul d reasonably expect that

7 enpl oyees woul d be exposed to heat at or above the

8 initial trigger, and to be prepared for heat incidents
9 t here.

10 Under paragraph (h), nmanagers woul d have been

11 trained to nonitor the tenperature in the bakery so

12 that they knew when that heat was becom ng dangerous.
13 And they woul d al so understand adm ni strative controls
14 that could have protected M. Cark and his 11 co-

15 wor kers, |ike adjusting work schedul es, providing

16 cooling garnents, or rotating workers in and out of hot
17 wor ki ng ar eas.

18 M. Cark becane dizzy and disoriented, and the

19 | i ne operator noticed he was sweating and acting
20 erratically. The operator sent himto take a break and
21 get sone water, but when M. Cark returned, he was
22 still show ng synptons of serious heat-related ill ness.
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1 Now, the operator |left. He searched for a nanager.
2 And in the neantine, Robert stunbled outside seeking
3 relief, but it was 97 degrees in the parking lot. He
4 then fainted, collapsing into a parked car, and when
5 col | eagues found him he was still wearing the heavy
6 snock that his enpl oyer required.
7 To conply with paragraph (e) of the standard, M.
8 Cd ark's enpl oyer woul d have provi ded access to coo
9 drinki ng water near where he worked. This section
10 woul d have al so gui ded his enployer on how to provide a
11 break area that was sufficiently cool to |l ower core
12 body tenperatures and would clarify that even before
13 t he anbi ent tenperature rose to over 90 degrees, Robert
14 coul d have taken unschedul ed rest breaks to renove his
15 snock, reduce heat strain, and prevent overheati ng.
16 Par agraph (f) would have nade these preventive
17 breaks mandatory once the tenperature rose to over 90
18 degrees, giving Robert 15 mnutes every 2 hours to | et
19 hi s body cool down. Oher sections of this paragraph
20 woul d require the enployer to observe himand those
21 col | eagues for signs and synptons of heat-rel ated
22 I 11 ness. Under paragraph (e), there would have been an
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1 ef fective comruni cation plan in place once the initial
2 heat trigger was net. So the |line operator would not
3 have had to leave M. Cark alone to find a manager but
4 woul d have used established neans to reach themand to
5 sound the al arm
6 And under paragraph (g), the enployer woul d have
7 had a heat energency response plan that enphasized the
8 | mredi at e cooling of workers experiencing serious
9 synptons, |ike dizziness or cognitive degeneration.
10 Robert Clark died that day in the enmergency room His
11 core body tenperature was between 105 and 109 degrees.
12 He was a bel oved uncle to a nephew and ni ece. He was
13 nourned by a brother and sister and by his parents.
14 Friends were asked to donate to an animal shelter in
15 his menory.
16 The very next day, another worker at this bakery
17 was taken to the energency room also suffering from
18 heat stress. The enployer was cited under the general
19 duty clause and paid a small penalty, but that was
20 probably little confort to Robert Clark's famly. Now,
21 and many others are urging you to inplenent a strong
22 heat protection standard now to protect tens of
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1 mllions of workers, just |ike Robert C ark, who only
2 want to go hone safe and healthy at the end of the day,
3 even if the day is hot.
4 The standard woul d hel p enpl oyers to know how to
5 meet their duty to provide a workplace free of heat
6 standards -- heat hazards and would create tools to
7 hol d them accountabl e when they fail to do so. Wth
8 that, I'll conclude ny testinony, and | wel cone any
9 guesti ons.
10 JUDCE LESLIE: Thank you. Does OSHA have any
11 guesti ons?
12 M5. LONG Yes. This is Lisa Long with OSHA
13 Thank you for your testinony and recounting the tragic
14 story of the worker who lost his life. W do have sone
15 guestions. The first questions | have are related to
16 mul ti - enpl oyer workplaces, and I'mreferring to sone of
17 the comments that you submtted to the docket back in
18 January.
19 So in January, you urged clarity that host
20 enpl oyers are responsible for confirmng that any
21 tenporary worker on site is already acclimted. What
22 evi dence or docunentation would you propose a host
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enpl oyer should require froma staffing agency, or
directly fromthe worker to confirmthis prior
acclimatization?

M5. CHRI STMAN: Yeah. Thank you for that. It's
definitely a problemthat tenporary and staffing
wor kers can be nost vul nerable to heat. W' ve seen
that the injuries are higher for those popul ati ons of
wor kers. They're not on that work site all the tine.
They may not have gotten the training. They nmay not
know where the heat illness prevention plan is.
They're really wal king in day one being put to work.
So there does need to be joint responsibility for this.

The tenporary agency, before they agree to send
wor kers there, they should be nade aware of what the
heat plans are, and they should share themto workers
they're going to send there. And the host enployer
shoul d make sure that workers that are com ng either
have al ready been acclimatized or plan to acclimtize
them as part of the work that's there. This could be
affidavits between the two parties. It could be
sharing materials. | think that we would wel cone the

chance to think nore about that and give you sone
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1 specific solutions. But OSHA' s own data has shown t hat
2 tenporary workers are the ones nost often to be hurt at
3 t he wor kpl ace.
4 M5. LONG Thank you. And feel free to include
5 any further comments in your post-hearing conments.
6 M5. CHRI STMAN:  Thank you.
7 M5. LONG |'mgoing to nove next to sone
8 guestions on rest breaks. Dr. Tiffany DeFoe, who is
9 online, has sonme questions.
10 M5. DEFOE: H . For the record, this is Tiffany
11 DeFoe with the Director of Standards and Gui dance,
12 OSHA. I n your comments for the NPRM you stated that
13 preventative rest breaks should be mandatory, not only
14 at the high heat trigger, but also at the | ower heat
15 trigger of 80 degrees Fahrenheit. And you expressed
16 concern that OSHA proposed requirenment for enployers to
17 al | ow and encourage as needed rest breaks woul d not be
18 sufficient to achieve the goal of preventing
19 over heat i ng.
20 Now, in support of your recommendation, you refer
21 to several tragic cases of worker deaths from
22 overheating, where a | ack of adequate breaks nmay have
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1 been a factor. And I'd like to ask if either now or

2 | ater in your post-hearing coments, if there's nore

3 i nformati on you could provide that would help OSHA to

4 fully understand the working conditions and the heat

5 conditions in particular that were experienced by those

6 wor kers.

7 M5. CHRI STMAN:  Yeah. Thank you for that. |

8 woul d be happy to go through and | ook again at which

9 cases we cited. Sadly, there are many. And so |'m not
10 clear on exactly which ones we cited in the letter. So
11 |'"d be happy to go through and do that. | wll say

12 that sone of the concerns we have with sinply

13 encour agi ng breaks or having the sel f-mnaged breaks

14 that we heard about fromthe | ast panelists, is that it
15 really puts the responsibility on the worker to nmake a
16 determ nati on when they need to step away fromwork to
17 take a break. And in sone circunstances, a worker may
18 feel afraid of retaliation for doing that. They nay be
19 relatively new on the job and feel like they need to

20 prove sonething to the enployer, and taking a break

21 woul d make t hem seem weak. They may not be aware that
22 they can take the break.
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1 And in the case of workers who work either on a
2 pi ece rate pay schedul e or subject to quotas and
3 performance quotas, they may be concerned about | osing
4 wages if they take an optional break. And so there are
5 any nunber of reasons why people may be wei ghing the
6 val ue of taking a break agai nst other concerns they
7 have in the workplace and will decide that -- to put
8 their safety second.
9 M5. DEFOE: Thank you. And also in the sane
10 section, you referred to w despread reports of workers
11 bei ng deni ed or discouraged fromtaking breaks by
12 enpl oyers.
13 M5. CHRI STMAN:  Uh- huh (assent).
14 M5. DEFCE: And that's another case where, if
15 there's further information that you' re aware of or can
16 provi de about the types of work and conditions
17 experi enced by workers who are nmaking reports being
18 deni ed or discouraged fromrest breaks --
19 M5. CHRI STMAN:  Uh- huh (assent).
20 M5. DEFOE: -- that would be particularly hel pful
21 to help us better understand the issue.
22 M5. CHRI STMAN.  Yes. Yes. | would be happy to do
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1 so.
2 M5. DEFOCE: Thank you. That's all | have.
3 M5. LONG Thank you, Tiffany. This is Lisa Long.
4 |"mgoing to now refer to ny coll eague, Joo-Hyung, who
5 has sonme questions regardi ng econom CS.
6 M5. SHIN. H . This is Joo-Hyung Shin from OSHA.
7 You have discussed in length in your submtted
8 comments, as well as your testinony today, about worker
9 experiences in states w thout heat regulations. But of
10 course, as you wll be aware, there are several states
11 ri ght now who do have existing heat regulations. So we
12 are, like now or in post-hearing coments, if you could
13 provi de any data, evidence, resources that you are
14 aware of that could speak to changes in worker
15 experiences in these states that have inpl enented heat
16 regul ati on. Thank you.
17 M5. CHRI STMAN. Sure. Yeah. | would be happy to
18 follow up on that afterwards. And | can confer with
19 col l eagues in those states where they have the
20 standards. | also have observed that later in the
21 testinony, there wll be people fromthose states
22 coming to talk to you as well. So we may find a | ot of
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1 value in their testinonies too, but | will certainly
2 foll ow up.
3 M5. LONG This is Lisa Long again. Thank you.
4 Those are all of the questions we have from OSHA ri ght
5 NOW.
6 JUDCE LESLIE: Thank you. Does the Ofice of the
7 Solicitor have any questions?
8 M5. WLES: Thank you, Your Honor. This is Linda
9 Wles fromthe Solicitor's Ofice. | do not have any
10 questions, but | just want to thank you for your tine
11 and your testinony and your patience today.
12 JUDGE LESLIE: No problem
13 M5. WLES: Thank you.
14 JUDGE LESLIE: WMariam do we have any partici pants
15 W th questions?
16 M5. CARLON. There are none, Your Honor.
17 JUDGE LESLIE: Thank you. Thank you, M.
18 Christman. Thank you very nuch, on behalf of the
19 Departnment of Labor, for your tinme and your patience
20 today for enduring with us on that unanticipated break.
21 And | thank you for your presentation. It is 11:52
22 Eastern Standard Tine. | think we are now at a poi nt
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1 for a break, unless OSHA has any conments or questions
2 before we take a |unch break.
3 M5. LONG Nope. Judge Leslie, we're ready for a
4 | unch break.
5 JUDGE LESLIE: Perfect. W wll go ahead and take
6 our lunch break, and we will reconvene at 1 p.m
7 Eastern Standard Tinme for the afternoon session. Thank
8 you, everyone.
9 (Break.)
10 M5. CARLON: This is Mariam Carlon from ABT
11 A obal, OSHA' s contractor. 1It's 1 o'clock eastern tine
12 and we are now rejoining OSHA s infornmal rul enaking
13 hearing for Heat Injury and Ill ness Prevention in
14 Qut door and | ndoor Wbrk Setti ngs.
15 Before we begin, we'd Iike to go over sone
16 | ogi stics for today's public hearing. As a rem nder,
17 all attendees are nmuted automatically. Al Wbex
18 attendees can access cl osed captioning and transl ated
19 captioning by clicking on the CCicon in the |ower |eft
20 corner of the application. You can individually select
21 your caption language if translation is required. |
22 w Il now share the sane slide in Spanish. Al YouTube
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1 viewers will have access to auto translation the day
2 after the hearing.
3 Al'l Webex attendees delivering testinmony will have
4 access to a countdown timer to ensure allotted tine is
5 adhered to. We will launch the tinmer for you, and it
6 shoul d be seen on the right-hand side of your screen.
7 I f you do not see the app |launch in your Wbex w ndow,
8 pl ease follow the instructions on the screen to
9 manual Iy | aunch this app.
10 If you are speaking today, you will receive a
11 notification on your screen that you are bei ng pronoted
12 to panelist a few mnutes before it is your tine to
13 provide testinony. Once pronpoted to the panelist role,
14 you will be able to unmute and turn on your canera. W
15 ask that you do not unnute or turn on your canera unti
16 you have been called and asked to start your testinony.
17 Speakers connected by tel ephone should unmute their
18 phones when called to testify.
19 Dependent on timng, there may be opportunity to
20 ask questions of other speakers giving testinony. You
21 may press the raise hand button at the bottom of the
22 Webex application to indicate that you have a question.
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1 If there is time, you will be called on by name and
2 pronoted to the panelist group to unmute and ask your
3 guestion. If you are having technical difficulties,
4 pl ease send an email with your name and phone nunber to
5 publ i c_heari ng@bt assoc. com
6 Now, we will continue with our public testinony.
7 The expected speaking order is currently displayed on
8 the screen. | will introduce each speaker in turn. A
9 rem nder to please speak slowy and clearly so our
10 court reporter can record these proceedi ngs accurately.
11 The first speaker will be Robin Repass. Please state
12 your nane and affiliation for the record.
13 M5. REPASS: Thank you. Yes, this is Robin
14 Repass. | aman attorney with Fisher Phillips in the
15 Washi ngton, D.C. office. And today |I'mgoing to be
16 presenting statenents and argunment on behal f of ny
17 client, The Coalition for Wrkplace Safety.
18 JUDCE LESLIE: Please continue.
19 M5. REPASS: Thank you. Yeah, thank you for
20 having us here. So as | said, | amhere representing
21 The Coalition for Wrkplace Safety, which has, along
22 with 81 organizations, submtted comments on the
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1 proposed heat rule. W've also been involved during
2 the rul emaking -- rulenmaking leading up to this
3 heari ng, including submtting cormments during the
4 SBREFA process. And then also we submtted comments in
5 February '22, just after the advance notice of proposed
6 rul emaki ng was i ssued. And we ask that those
7 statenents be appended into our -- our comments on the
8 record.
9 Alittle bit about Coalition Wrkplace Safety, we
10 are organi zati ons and conpani es who represent
11 I ndustries with -- mllions in every state across the
12 country, who are focused on establishing reasonabl e and
13 responsi bl e wor kpl ace safety standards. Am-- am|l
14 freezing up?
15 JUDCGE LESLIE: Yes, Ms. Repass. And you actually
16 not only froze up, but if -- Mariam if you could stop
17 the clock for just one second.
18 M5. CARLON: Yeah, no problem
19 JUDGE LESLIE: M. Repass, you actually froze up
20 and your testinony also stopped just a little bit. |If
21 you want to continue and maybe turn off your canera,
22 that m ght actually help.
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1 M5. REPASS: Thank you. Yes, |'ve done that. |
2 noticed that participants yesterday were havi ng that
3 i ssue as well. Can you hear nme? Am 1| com ng through
4 wel I, now?
5 JUDGE LESLIE: Yes, you are. So |I'mgoing to have
6 Mariam -- Mariam continue your tinme, so if you want to
7 conti nue where you left off. And that should help. So
8 Mariam can you go ahead and conti nue her tine? And
9 Ms. Repass, continue.
10 M5. REPASS: Thank you. Yes. As | was saying
11 before the video froze on ne, |'mhere in ny capacity
12 as outside counsel for The Coalition for Workpl ace
13 Safety. And just a little bit about the Coalition,
14 CW5, we represent a nunber of organizations -- 81 of
15 t hem have actually signed on to the rule with us -- and
16 we represent enployers across all industries, across
17 the entire United States. And one of our key focuses
18 I's on establishing reasonabl e and responsi bl e workpl ace
19 safety standards across the -- across the country. And
20 we are here today because we believe in inproving
21 wor kpl ace safety through cooperation, assistance,
22 transparency, clarity, and accountability.
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1 And that noves us to the reason that we are here

2 first, and that's tal king about clarity and

3 flexibility. W also had an opportunity to submt

4 comrents during the SBREFA panel process, and |I'd |ike
5 to turn first to sone of the work that was done by OSHA
6 after the SBREFA panel process. There were extensive

7 coments submtted by many stakehol der groups, and

8 you' ve heard the SBA al so tal ki ng about the SBREFA

9 panel . You had a nunmber of small entity

10 representatives providing conments, and we were pl eased
11 to see that there were sone areas that were reworked

12 and renoved. For exanple, the original recordkeeping
13 provi sions were renoved. W -- we definitely support
14 that and we appl aud OSHA for doing so. And we would

15 al so urge OSHA not to go back and pull in those

16 origi nal recordkeeping requirenents. And the reason is
17 very sinple; they significantly and substantially

18 deviate fromwhat is already required to be recorded on
19 OSHA 300 | ogs.
20 And there's also | ong standing regul ati ons and
21 interpretations that tell enployers what to record on
22 OSHA 300 | ogs. For exanple, we are not -- enployers
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1 are not required to record anything that is first aid.
2 Those definitions are very |limted, and it doesn't take
3 | ong before you get past the first aid category into
4 what' s consi dered nedi cal treatnment and when it becones
5 recordable. So if we were to go back to the origina
6 recor dkeepi ng that had been in this rule and pull those
7 original requirenents in, that would be requiring
8 enpl oyers to begin recordkeepi ng every tinme soneone
9 needs ice. And, you know, as you can inmagine, with a
10 | arge worksite, that -- that could get to be very, very
11 ext ensi ve.
12 And then also the current -- there's no reason to
13 set up recordkeeping and reporting requirenents
14 regarding illnesses and injuries tied just to this
15 rul e, when that does not exist in other OSHA
16 regul ati ons and OSHA standards. W already have a full
17 framewor k of what would require, for exanple, a
18 hospitalization or serious injury to be reported. And
19 as long as that's job related, that would apply equally
20 to heat illness.
21 And while we're very happy to see that changes
22 were nmade in the recordkeepi ng section, there is stil
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1 much work that we would ask to be done. First of all,
2 we -- you know, while we agree that heat can pose a
3 risk to workers in a -- in a w de range of workpl aces,
4 that, you know, that's certainly true. The problem
5 that we're hearing fromnost of our nenbers, and as
6 | ve been out speaking on this, on this rule and -- and
7 tal king to other types of stakehol der groups, the
8 bi ggest issue that | hear everyone saying is -- that
9 you' ve heard people say over and over again during this
10 hearing is that the inflexible, one size fits all
11 approach does not take geographical differences, a
12 conpany's uni que factors, a worker's individual risk
13 factors into account.
14 And so what we would ask is that, first of all,
15 OSHA really look at the rule to begin with and -- and
16 you know, really spend sone tine | ooking again at
17 SBREFA comrents, et cetera and deciding, do -- do we
18 need the rule? And if we -- if OSHA does elect to go
19 forward and continue with the rule, we would request
20 that it be substantially reworked and -- and given sone
21 time to, first of all, consider many comments during
22 t he SBREFA process on inflexibility that were not

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 120
1 consi der ed.
2 And so I'lIl hit just a few of those. And - and
3 much of these had - had been di scussed by the SBA
4 panelist. But just to recap, the biggest issue that
5 t he SBREFA panelists pulled in are these topics that
6 have not been fully addressed in the rule that we have
7 before us. And that's, first of all, the flexibility
8 and scalability. W - we would request a perfornance-
9 based standard that allows enployers to tailor their
10 prograns to their particul ar workpl aces.
11 The heat triggers really need to be revisited.
12 Many peopl e are concerned, especially with the 80
13 degree heat trigger; it's too low, it's too confusing.
14 Even the high heat triggers are out of step with what
15 we' ve seen even sone of the state plans doing. The
16 tenperature -- tenperature neasurenents are quite
17 rigid. There should be nore flexibility with the types
18 of monitoring that's available. And also, clarity is
19 bei ng requested by a | ot of stakehol der groups on how
20 to use these in indoor settings and with nobile
21 wor kf or ces.
22 Rest breaks, there needs -- needs to be nore
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1 frequency or nore -- or the rest breaks need to have
2 some di scussion on, you know, what do the enpl oyees
3 actually need? And then sone clarification on what
4 activities can enpl oyees engage in while on rest
5 breaks. For exanple, we've heard discussion that
6 wal king to and fromthe rest area may not be incl uded.
7 And this is sonething that, you know, really cuts out a
8 lot of tinme, if it's a |larger area.
9 You' ve heard a lot during this hearing about
10 acclimatization. The SBREFA panel had -- had requested
11 that OSHA provide flexible options for acclimatization
12 t hat woul d enabl e workers to determ ne the best
13 nmet hods -- or enable enployers, in consultation with
14 their workers, to determ ne the best nethods for
15 acclimatizing the workers. And instead of doing that,
16 we have this very rigid requirenent.
17 And then for solo and nobile workers, the SBREFA
18 panel reconmended that OSHA offer enployers with those
19 types of workers sone flexibility that's unique to
20 them You know, |ike how do you supervise thenf? How
21 do you have nonitoring? How do you help them ensure
22 that they're taking a rest break when it's needed?
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And then finally, the SBREFA panel, as it relates

10

11

12

13

14

15

16

17

18

19

20

21

22

to engi neering and adm nistrative controls, had
recommended nore flexibility and -- and | ooki ng at
things that can be used in different workplaces. You
know, could there be adm nistrative solves? Could
there be tech solves? Could there be things |ike
adjusting start tinmes and how to nonitor enpl oyees,
t hat woul d be, you know, a bit nore feasible to
I npl enment for different types of workers? So we woul d
ask that as OSHA | ooks at these rules, they really take
sone tinme and go back again and revisit the excellent
data that they received fromthe small entity
representatives during the SBREFA process.

And then if OSHA does elect to nove forward with
t he standard, we have sone -- sonme concerns with the
revision -- or with the topics here that we would

request revision. And the specific area that 'l

start with is flexibility. In surveying our nenbers
and trying to find out -- and also ne, fromsone of ny
own clients -- trying to find out what are the biggest

concerns, the nunber one concern that |'m hearing from

everyone, and that you've al so heard from ot her
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1 panelists here, is the lack of flexibility.
2 And | think we're all going to be in our sleep
3 shouti ng out perfornmance-based approach because we're -
4 - we're hearing it so nuch, but there's a reason for
5 that. The reason is performance - for perfornmance-
6 based standards in these types of situations, when you
7 have varyi ng enpl oyers, varying geographi es, the unique
8 needs of enpl oyees, we need to have performance-based
9 approaches that would allow a safety standard to be
10 created that specifies the desired outcone. You know,
11 where do you get from here versus how exactly do you
12 get there?
13 And the reason that that's better is because such
14 an approach can provide nore flexibility by telling an
15 organi zati on what to achieve. And then they can
16 devel op netrics to neasure it, howto inplenent it. It
17 al so pronotes nore innovation by allow ng enployers to
18 | ook really closely at their hierarchy of controls and
19 figure out what works best for their environnents,
20 versus just being told sonething to do that may not
21 wor k for them
22 A performance-based approach is nore adaptable.
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1 It can be tailored better to uni gue operations and
2 unique job site risks. It also pronotes better
3 engagenent because it'll - you know, in a |ot of states
4 there are requirenents for safety commttees. And then
5 sonme enpl oyers al so have safety conmttees. And even
6 where they don't, having a perfornmance-based approach
7 woul d gi ve enpl oyers the opportunities to really engage
8 w th enployees and talk wth them about what they need
9 and what can best pronpte themto have, you know, the
10 best tools and the best procedures they can have at
11 their specific worksite.
12 And -- and there's been a | ot of discussion about
13 how woul d we do this. Well, sone ways that we could do
14 this is, you know, we woul d encourage everyone | ooki ng
15 at revising this rule to take a | ook at what's al ready
16 been created on water, rest, shade. There is a
17 multitude. | was just looking at it while we were on
18 the lunch break. Looking at the water, rest, shade
19 materials, there is a nultitude of material there that
20 enpl oyers can use, and they can design educati on around
21 It, they can design their tool box talks around it.
22 And then also, in just |ooking at where we have
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1 precedent for other perfornmance-based standards, the
2 Nevada rule that we've all heard a | ot about cones
3 cl oser to a performance-based approach in that it does
4 al l ow enpl oyers to create a job hazard analysis to
5 define what's needed in their in their workpl aces and,
6 you know, decide is there a risk to begin with, what is
7 the risk, how do we solve for that risk?
8 And then just |ooking at other OSHA standards, you
9 know, we don't have - OSHA standards are not just -
10 they're not specifically all prescriptive and they're
11 not specifically all programmatic, just like they're
12 not all just performance-based. For exanple, the OSHA
13 hazar dous conmmuni cati on standard, while it has sone
14 prescriptive elenents |like |abeling requirenents, it's
15 often treated as a performance standard because it does
16 require enpl oyers to devel op a hazardous comuni cati on
17 programthat - that is really tailored to informthe
18 enpl oyees about the specific chemicals and - and
19 makeups in their workpl aces, and then provide
20 protective neasures that are specific to that workpl ace
21 versus just being told specifically what to do that nmay
22 not apply.
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1 And the reason that a lack of -- of flexibility is
2 so problematic is that when we get into such rigid
3 controls, you know, in sonme situations it nakes it so
4 hard for enployees to -- enployers to inplenent that
5 it, you know, it really nakes it start to becone a
6 conpliance issue. It also doesn't consider regional
7 climates, different types of humdity. And then when
8 we | ook at sone of the specific areas where the | ack of
9 flexibility is especially problematic -- 1'Il flag sone
10 of the topics we have in our comments -- starting with
11 short duration exposure where you have when you have
12 triggers of 15 mnutes in a 60 mnute period. If this
13 is -- if enployers are nandated to provide exactly that
14 anount -- you know exactly that every -- every 60
15 m nutes, you get into sone really tough operationa
16 | ssues. Like an exanple we gave is job functions where
17 taking a break at exactly the wong tine could create
18 huge havoc.
19 Li ke, inagi ne a worker pouring concrete and then
20 they have to stop and take a break. The concrete's not
21 going to be well forned and -- and nmay have to be done
22 again. Also, if you have trucks unl oading and
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1 rel oading and then they have to stop at a specific tine
2 and -- and take breaks, this creates a greater safety
3 | ssue because they're waiting around, it creates
4 traffic disruption, and that has challenges in and of
5 itself. Wiereas, if the workers could be allowed to
6 conplete their job path and then take a break as
7 needed, whil e being encouraged, of course, to take a
8 break anytine that it's needed, that would be a nuch
9 better way to approach things.
10 And so you know, there's been a | ot of discussion
11 about, if we do it nore perfornmance-based, how woul d we
12 do it? Well, again, we would have education that's
13 built around these water, rest, heat, shade materials
14 and hel ping to guide that.
15 And in ny remaining tinme, I'lIl hit some other
16 specific -- specific concerns. | won't hit all of them
17 because a | ot of these we've already heard from ot her
18 st akehol ders about. But one of the biggest concerns is
19 t he heat safety coordinator. You know, when we are
20 | ooking at revising this rule, we really need sone nore
21 clarity around what can this person do? Can they have
22 ot her job assignnents? This -- this role in particular
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1 is going to be very difficult for small businesses
2 because, as witten, it could potentially require them
3 to hire nore staff, which can create significant
4 financial hurdles for small businesses. And then what
5 other roles can the heat safety coordi nator be doing,
6 must it be staffed year round, what type of training do
7 t hey have, that kind of thing?
8 And then that | eads ne into another huge concern
9 that the enpl oyer community has about the rule, and
10 that you've al so heard expressed by the small business
11 comunity. And that's that we feel that, you know,
12 whil e OSHA has given very thoughtful consideration to
13 this rule, we do feel that the substantial costs have
14 been overl ooked in the proposed rule. You know, one of
15 the hall marks of creating standards is that they nust
16 be economically feasible. And what that neans,
17 generally, is that the cost nust be relative to the
18 benefits. And OSHA standards shoul d not inpose costs
19 that are so severe that they could either destroy or
20 fundanentally alter an industry.
21 And we really haven't |ooked closely -- you know,
22 I ndustries have -- with what they've been given,
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1 there's no indication OSHA has | ooked cl osely enough at
2 the real costs of this and how it can really hanper,
3 especially small businesses. The estimated cost is
4 that it would be 3,085 per establishnment. That's a
5 gross understatenent. Even just hiring one heat safety
6 coordi nator could easily cost ten tinmes that anount.
7 And this doesn't even take into -- into consideration
8 the expenses required to create the heat illness
9 prevention plans, conme up with adm nistrative controls,
10 and any sort of, you know, other equipnment or cooling
11 Itens that enployers may need.
12 Al so, conducting heat assessnents and nonitoring
13 plans is -- is quite unrealistic and -- and very
14 burdensone. And part of that is because sone of the
15 rigid requirenents are not defined |Iike frequency. You
16 know, what does that nean, how often should it be done?
17 We al so have concerns on the continual heat assessnents
18 that it could create a greater hazard because, as
19 witten, it could require a new ri sk assessnent each
20 time soneone ventures into a new work area, which if
21 you have an area involving heights, that could involve
22 clinbing | adders and that kind of thing for heat
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1 assessnents.
2 So we just really need enployers to be able to
3 utilize neans available, |like job hazard assessnents,
4 follow a hierarchy of control, and apply themto their
5 own uni que neasurenments. And within the trade
6 associ ations that are conprised of The Coalition for
7 Wor kpl ace Safety, many of our nenbers have, in addition
8 to being able to use the heat, rest, water, shade
9 materials, they have a ot of materials available to
10 menbers that they can use to inform sound workpl ace
11 safety practices.
12 And so in conclusion The Coalition for Wrkpl ace
13 Safety and our -- our undersigned organi zati ons, oppose
14 the creation of a prescriptive, one size fits al
15 approach to heat illness. Any standard that OSHA
16 pursues shoul d be substantially nodified to create a
17 nore flexible approach that will allow enployers to
18 tailor their heat illness prevention prograns based on
19 their unique work environnents and their enpl oyees'
20 needs. Thank you very nuch.
21 JUDCGE LESLIE: Thank you, Ms. Repass. Does OSHA
22 have a question for this speaker?
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1 DR. SCHAYER: Yes, Your Honor, we do have sone
2 guesti ons.
3 And t hank you, Ms. Repass, very much for your
4 testinmony. | have a couple questions, and then we'l|l
5 pass it to others on the panel here. So you nentioned
6 I n your testinony that there should be nore flexibility
7 for acclimatization, rest breaks, and sone other
8 topics, and I was just wondering if you could descri be,
9 ei ther now or in your post-hearing comments, any
10 specific alternatives on these topics, particularly on
11 acclimatization or rest breaks that you'd |like the
12 agency to consider?
13 M5. REPASS: Thank you. And yes, we would like to
14 address that in our post-hearing coments. And in so
15 doing, we'd like to take a | ook at sone of the other
16 state heat plans that have been pronul gated, because
17 there are a few of those that take -- you know, have
18 sonme different approaches. And we'd |ike a chance to
19 pul | our nenbers and | ook nore closely at sone of those
20 acclimatization standards.
21 DR. SCHAYER. Great, thank you. And the second
22 question | had was just about the perfornmance-based
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1 approach. Just curious if you could provide sone
2 suggestions or reconmendations, again now or in your
3 post - hearing cormments, on how OSHA should structure a
4 per f or mance- based standard, and particularly, if you'd
5 envi sion there being any prescriptive elenents. And if
6 so which ones you - you envision to be prescriptive,
7 and then other ones that would be part of the
8 per f or mance- based part.
9 M5. REPASS: Thank you, yes. And we would like to
10 address that in our post-hearing coments. And | can
11 just say briefly now, just, you know, thinking through
12 some -- some other types of standards | nentioned, |ike
13 the -- the hazard conmuni cation standard. One way to
14 get there is to, you know, provide -- you know, provide
15 what you're trying to get to. Like what you're trying
16 to get tois to maintain a certain workplace condition
17 that woul d prevent the exposure to heat. And then
18 al l ow enpl oyers to use nore of the tools avail abl e,
19 such as what we've nentioned on the heat, rest, water,
20 shade materi al s.
21 And | would also nention, for the benefit of other
22 participants listening - and I know OSHA is well aware
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of this - but there's been a | ot of discussion within
t he Departnent of Labor about the ability to nake
enhanced use of interpretive guidance, and the - the
busi ness and other communities are being actively
requested to submt nore opportunities for OSHA to
create interpretive guidance. And so on this
performance standard, that that's a good way that we as
t he enpl oyer community could also assist OSHA's is
per haps creating opportunities for nore interpretive
gui dance on how an enpl oyer can have a truly effective
per f or mance- based st andar d.

And on the prescriptive elenents, just |ooking
t hrough sonme of the other types of OSHA standards where
we have nore of a performance-based approach, | don't
think there's such a thing as a fully performance- based
standard. We'll address this further in our witten
comments, but there would need to be sone of the how to
type elenents, especially in order to hel p enpl oyers
know t he basics of the paraneters to use.

DR. SCHAYER:. (kay. Thank you very nuch. Yes.
And if you could address that in your post-hearing

comments, that'd be very hel pful to us. So now l'd
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1 like to turn it to Lisa Long, who has some questi ons.
2 M5. LONG Thanks, Steve. This is Lisa Long from
3 OSHA. My first question is regarding the scope and a
4 comrent you made in your conments on the proposal.
5 Regardi ng the scope of exenption for short duration
6 enpl oyee exposures at or above the initial heat trigger
7 of 15 mnutes or less in any 60 m nute period, can you
8 el aborate on your comment that OSHA should take a nore
9 ri sk-based approach, rather than tying it only to tine
10 of exposure?
11 M5. REPASS. Gve ne just a nonent. |'mtrying to
12 type these down so we can address these in our
13 comments. And we would like to also address that in
14 our post-hearing conmments. And then | would just say
15 you know, just briefly on - on that, this is where
16 we' ve heard a | ot of discussion about the inportance of
17 a job hazard assessnent. That's where you can - we can
18 tie in the use of an effective job hazard assessnent on
19 a ri sk-based approach, and what type of exposures the
20 enpl oyees may have in - in certain unique environnents.
21 M5. LONG Thank you. And you may, | think, want
22 to address that nore in your post-hearing coments.
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1 We'd certainly appreciate that.
2 M5. REPASS: Thank you. We'Ill do that.
3 M5. LONG Just a couple of questions now on
4 the -- the H IP first. In your opinion, how often
5 shoul d HI I PPs be updated, or the heat injury and
6 i1l ness prevention plan, the HIPP -- how often shoul d
7 t hat be updated?
8 M5. REPASS: |'d like to also address that in ny
9 post - heari ng comments. W can al so | ook at sone ot her
10 OSHA st andards and sone of the State plans regarding
11 how often different types of assessnents are required
12 to be updated. For exanple, sonme types require an
13 annual update, sone may be when new work processes are
14 introduced. So I'd |like to | ook at that wth our
15 i ndustry groups and take a nore thoughtful approach to
16 t hat based on our -- what sonme of our nenbers needs and
17 their work environnents.
18 M5. LONG Ckay. Thank you. My next question is
19 based on alternatives or -- I'msorry. You nentioned
20 sone questions you had about the heat safety
21 coordinator. And |I'mwondering if you have any
22 alternatives to a heat safety coordinator that you or
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your nenbers woul d suggest.

M5. REPASS: And | would like to address that in
our post-hearing briefs and collect sonme data from our
menbers. But just in talking, also with sone of ny own
clients, about what would work for many types of
enpl oyers for heat safety coordinators, if you have an
enpl oyer who already has a safety teamthat's the type
of thing where an existing safety team nenber coul d
fulfill that role. But we also have to be m ndful that
enpl oyers are all sizes, large and small, and there may
be smal |l er enpl oyers who do not have site safety. And
that's where I'd like to talk with their nenbers about
what -- what in those types of environnents where there
is no site safety, who should best performthe function
of the heat safety coordinator?

M5. LONG Thank you. We -- we certainly
appreci ate any coments you have on that. M | ast
guestion has to do with identifying heat hazards. In
your witten coment, you suggested that nore
flexibility should be provided in nonitoring nethods.
Can you expound nore on what you think that should | ook

| i ke and what a nonitoring provision would really
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1 entail?
2 M5. REPASS: And 1'd like to submt conmments to
3 provi de sonme specific exanples of different types of
4 nonitoring nethods. There are a -- a nunber of
5 resources out there discussing different types of
6 alternative netrics, different ways to even test the
7 nmet abolic | oad on enployees. So I'd like to give you
8 sone nore specifics.
9 And sonething |I've seen that | -- | found to be
10 particularly instructive, inny -- this is not for
11 Coalition for Wirkplace Safety, but thisis inny --
12 you know, in capacity with ny |law firm and sone ot her
13 clients. |I'mvery involved with the Florida Chanber of
14 Commer ce, and the Florida Chanber has come up with sone
15 excellent materials for their -- for their state and
16 for their heat signature on different ways to nonitor
17 heat exposure to enployees. So in providing our post-
18 hearing comments, I'd like to pull in sonme different
19 types of materials fromresources such as that.
20 M5. LONG Thank you.
21 DR. SCHAYER Great. Thank you very nmuch. Now
22 l'"d like to turn to Tiffany DeFoe, who has a few
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1 guesti ons.
2 M5. DEFOE: For the record, this is Tiffany Defoe
3 with Directorate of Standards and Gui dance, OSHA. Ms.
4 Repass, | appreciated in the rest break section of the
5 coalition's comments, the exanples that were given of
6 t he circunstances under which certain industries or
7 wor kpl aces coul d face operational challenges in
8 relation to mandatory rest break schedule as it was
9 witten up in the proposed rule. And | also appreciate
10 your recommendation to rereview the comments fromthe
11 SBREFA process, which we wll.
12 | also noticed, in the Coalition's comments,
13 there's a statenent in the rest break section that says
14 the overwhelmng majority of nmenbers we surveyed
15 I ndi cated that providing mandatory rest breaks of 15
16 m nutes at | east every two hours creates significant
17 operational challenges. And I'd like to follow up on
18 that nmention of a survey. It wasn't entirely clear to
19 me whether this was a survey that, you know -- perhaps
20 ' m aski ng about sonething that has already been
21 covered or submitted in some form but | haven't seen
22 It yet.
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1 And it seens to nme that, if the Coalition is able
2 to provide OSHA with either the results of the survey
3 that this is referencing or a discussion of themthat
4 goes into sone detail -- it just seens like it's an
5 opportunity to get a nore sort of conplete and
6 systematic view into the ways that different
7 I ndustries, jobs, and work processes would face
8 operational challenges fromthe mandatory rest break
9 schedul e and what sort of flexibilities mght be
10 appropriate, which | realize, you know, wll not be the
11 sanme fromindustry to industry or -- or process to
12 process.
13 M5. REPASS: Yes. Thank you. And we can
14 certainly address that in our post-hearing coments and
15 provide -- provide sone -- sone of the questions and
16 some of the specific feedback we received with the
17 nunber of industries involved with CA5. W received
18 sonme excellent feedback with different types of
19 enpl oyers, different sizes of enployers. So we can
20 i ncl ude a di scussion of those and nake sure that we're
21 giving you a cross section of -- of different types and
22 sizes of enployers. And there was, in the SBREFA
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1 materials fromthe snmall entity representatives, there
2 are also sone really good simlar feedback com ng from
3 t he enpl oyer community too.
4 M5. DEFOE: Yes. Thank you very nuch. And I
5 also -- | was also glad to hear that you're planning to
6 survey your nenbership about different aspects of state
7 plans. There was one in particular that I was al ready
8 pl anning to ask the Coalition's thoughts about. So as
9 |"msure you're aware, Oregon's rule for outdoor work
10 has provision that allows for the use of cooling
11 t echnol ogi es such as vests or even things |ike water
12 danpened cotton clothing or other neasures. In
13 ci rcunst ances where an enpl oyer can denonstrate that
14 provi di ng access to a shaded rest area isn't -- either
15 isn't safe -- sone people have nentioned this in
16 reference to tower situations or clinbing situations --
17 or because it interferes with the ability of enployers
18 and enpl oyees to conplete the necessary work, which is
19 along the lines of the concrete pouring exanple that
20 fol ks have raised and other situations. And |I'm hoping
21 t hat when you provide the coments that -- that
22 provision in particular would be great to have the
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1 Coal ition's thoughts about.
2 M5. REPASS: Certainly, we can do that.
3 M5. DEFOE: Thank you. Ch, and | also just wanted
4 to nmention - so when you're discussing the job hazard
5 assessnments. And you've been describing a little bit
6 about the value of those assessnents and your
7 menber shi p's use of them and how t hey use those
8 assessnents to feed into a risk-based - a risk-based
9 assessnent of how to address the heat conditions that
10 they find in their assessnent. |If the coalition has
11 exanples they think are particularly - you know, that
12 OSHA shoul d be | ooking at to see exanples of this is
13 how t his shoul d be done, for both the job hazard
14 assessnment and how that connects with and is used in
15 t he risk-based assessnent for - for - for risk
16 managenent strategies. Anything that the coalition can
17 provi de along those lines would be, | think, really
18 hel pful as well.
19 M5. REPASS. Yes, we'll be happy to do so.
20 M5. DEFOE: Thank you. That's all | have.
21 M5. REPASS: Thank you.
22 DR. SCHAYER: Thank you. And we al so had sone
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guestions from Deana Hol nes on the panel in the room

M5. HOLMES: Thank you. Good afternoon. |'m
Deana Holmes with OSHA, Directorate of Standards and
Qui dance. You nentioned that you wanted OSHA to offer
flexibility for solo or nobile workers related to
supervi sion, tenperature nonitoring, and rest breaks.
What would flexibility with regard to observing sol o or
nobil e workers for signs and synptons | ook Iike?

M5. REPASS: So that woul d depend on the type of
wor kpl ace and the size of the enployer. And it could
take a variety of forns. For exanple, | have -- 1've
used this -- this exanple in speaking to sonme ot her
groups. So | have a client in one of the western
states that has a ranching operation. And this
requi res actual cowboys and cowgirls to ride on
hor seback to go fromone | ocation to another. And for
those -- what may work for those types of workers woul d
not be the sane as, say, a tower worker. So | think it
needs to be fl exi ble depending on the type of the
| ndustry.

And there are sone enployers who, you know, if

they're lucky enough to have a | arge enough health and
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1 safety budget, who nay be able to take advantage of

2 wear abl es to stay in contact with their enpl oyees and

3 make sure that everything is working. There are

4 technol ogi es avail abl e that can provide that type of

5 nmoni toring. However, we need to be sensitive to the

6 fact that not every enployer can afford that.

7 So in terns of what it would look like, | think it
8 depends on the enpl oyer type, but certainly having sone
9 means in place where the -- the enpl oyer -- enployer or
10 heat safety coordinator has a way of checking in with
11 t hose workers and maki ng sure that you know, that

12 they're okay and that they're -- they're not

13 experiencing any signs of stress. So l'd like to -- to
14 t hi nk about that and get sone different context from
15 different types of industries that CA5 represents and
16 gi ve you sone specific exanples in our witten

17 comment s.

18 M5. HOLMES: Thank you. | also have a question to
19 read into the record regardi ng recordkeeping. Can you
20 pl ease further explain how the recordkeeping
21 requi rements for indoor work areas wll create
22 excessive adm nistrative burden? Thank you.
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1 M5. REPASS: Thank you. And |I'll address that in
2 our witten coments.
3 DR. SCHAYER  Thank you very much, M. Repass.
4 And Your Honor, that concludes the questions from OSHA
5 JUDCE LESLIE: Thank you. Does the Ofice of the
6 Solicitor have any questions for Ms. Repass?
7 M5. LEVIN. No, Your Honor. M nane is Jennifer
8 Levin for the Ofice of the Solicitor. | do not have
9 any questions for Ms. Repass. Thank you very nuch for
10 your time, Ms. Repass.
11 M5. REPASS: Thank you.
12 JUDGE LESLIE: Mariam are there any participants
13 who have questions?
14 M5. CARLON:  Yes, we have two. The first is M.
15 Sokas. Please state your name for the record.
16 Ms. Sokas, if you're speaking, you' re still nuted.
17 JUDCGE LESLIE: M. Sokas, we see you, but we do
18 not hear you yet. Mariam do you want to go ahead and
19 take the second speaker?
20 And Ms. Sokas, we're going to go ahead and take
21 t he second speaker and give you an opportunity to nmaybe
22 fix your speaker while we listen to the second
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guesti oner.

M5. CARLON:. Ms. Christman, please state your nane
for the record.

JUDCGE LESLIE: M. Christnman, you are al so nuted.

M5. CHRI STMAN:  Unnuted. Got it. GCkay. I'm
Anastasia Christman with the National Enploynent Law
Project. And Ms. Repass, thank you for your testinony.
| have two questions for you.

The first is that you had nentioned at one point
t hat performance-based standards woul d al |l ow enpl oyers
to - thenselves to develop netrics and how to inpl enent
them And |I'm curious how you think - you've nentioned
several times that there's a wide range of capacity;
sonme peopl e have budgets, sone people don't, sone
peopl e have staffing, sone people don't - how would you
suggest OSHA address a potential for disparities for
protections for workers who are working for different
enpl oyers and who may, consequently, sort of have
different |levels of safety for heat? And how shoul d
OSHA try to bring about sone sort of consistency for
t hese wor kers?

And then ny second question is that you had said
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1 that, simlarly, performance-based standards give
2 enpl oyers a chance to engage with enpl oyees on what
3 t hey need, which | - NELP would absolutely agree that,
4 you know, bringing in worker expertise is really
5 i mportant. And we were pleased to see that OSHA
6 standard suggested that, to the extent possible,
7 enpl oyers engage with enpl oyees in devel opi ng the plan
8 and the training. And I'mcurious if you think there
9 are other points in the process of devel opi ng heat
10 safety plans where they should al so suggest that
11 enpl oyers engage with their enpl oyees?
12 M5. REPASS: Thank you. Those are both sone
13 real ly excell ent questions and very thoughtful
14 guestions. So | would like to take a chance to fully
15 address those for you in ny -- nmy post hearing
16 briefing, because this is -- especially nunber two, |
17 think really gives us a chance to provide sone good
18 I nput on -- on ways that we can engage w th enpl oyees.
19 M5. CHRISTMAN: This is Anastasia Christnan,
20 again. Thank you for your response. | |look forward
21 to -- to seeing your ideas.
22 JUDGE LESLIE: Thank you for your question.
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1 Mariam did we | ose Ms. Sokas?
2 M5. CARLON: It still looks |like she hasn't been
3 able to connect, unfortunately.
4 JUDGE LESLIE: | see her nane, but | do not see
5 nor do | hear her.
6 M5. CARLON. Yeah. And outside of her, there are
7 no ot her questions at this tine.
8 JUDGE LESLIE: Ckay. Hopefully M. Sokas can ask
9 questions of our other panels, but we wll nove on and
10 encourage her to continue to participate. And
11 hopefully we hear fromher in the future. Let's go
12 ahead and nove on to our next panel.
13 M5. CARLON:. The next speaker group is the Service
14 Enpl oyees International Union, represented by Linda
15 Ressl er, Arnice Sykes, and Sharit Cardenas Lopez.
16 Pl ease state your nanme and your affiliation as you each
17 transition throughout your testinony.
18 S. CARDENAS LOPEZ: Hello, everyone. M nane is
19 Sharit Cardenas Lopez. | ama senior policy anal yst at
20 SEI U, or Service Enployees International Union. Thank
21 you for having us and for hosting this public hearing
22 on heat injury and illness prevention. SEIUIis a union
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1 representing alnost 2 mllion working people in health
2 care, the public sector, and property services. SEIU
3 menbers are particularly vulnerable to extrene heat
4 exposure due to living in cities that regularly
5 experience extrene tenperatures and in working in the
6 in the vicinity of machinery that produces excessive
7 heat .
8 At SEIU, we represent airport service workers who,
9 too often, work w thout access to cool water, fast food
10 | i ne cooks, and | aundry working -- workers who work in
11 hot roons with little respite fromthe heat, and school
12 canpus workers who work in environnments that can becone
13 dangerously overheated. The nmmjority of our nenbers
14 are part of the nost vul nerabl e popul ations to heat
15 i1l ness. They are older adults, people with
16 preexi sting conditions and conorbidities, people with
17 disabilities, energency responders, and people who
18 live, as | had nentioned, in -- in |owincone
19 communities. As EPA and -- and FEMA and NOAA are at
20 risk of being elimnated or are greatly underfunded, we
21 know t hese vul nerabilities wll be exacerbated.
22 As many communities will continue to be exposed to
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1 even higher levels of threatening pollution, they'll
2 have fewer resources to mtigate the inpacts of extrene
3 events, and they'll have fewer tools to anticipate and
4 prepare for weather related disasters. In a few
5 m nutes, you will hear the experience of two anmazi ng
6 SEl U nenbers who have suffered fromheat illness, and
7 you wi Il | hopefully have a better understandi ng on why a
8 robust heat standard is of mmjor inportance. Every
9 wor ker nmust be protected fromthe increasing risk of
10 heat illness at their workplace. Wrking people
11 deserve a heat standard that gives themthe right to
12 |ife saving nmeasures |i ke access to cool drinking
13 wat er, shade, paid rest breaks, acclimatization, annual
14 training, and a heat illness and injury prevention
15 pl an.
16 Preventing heat illness is doable. W have seen
17 sonme states inplenent successful standards, but that's
18 not enough. Heat is an issue across the country, and
19 holding all states to the highest standard is
20 essential, especially to preventing harmin the
21 wor kpl ace. Fromthe experience of states and what
22 experts say, we also know how i nportant and i npactf ul
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1 things |ike acclinmatization and nmandatory rest breaks
2 are for saving lives. A report published in the Center
3 for Disease Control and Prevention's Mrbidity and
4 Mortality Weekly Report found that failure to provide
5 acclimatization for new or returning enpl oyees was, and
6 | quote, "the nobst common deficiency and the factor
7 nost clearly associated with death", end quote.
8 Simlarly, taking mandatory paid breaks will not
9 only save workers lives, but also increase their
10 productivity and save enpl oyers noney. Not addressing
11 heat stress costs an estimated annual of $2.1 trillion
12 globally. In the United States alone, it cost around
13 $98 billion annually. So having a strong and effective
14 OSHA heat standard could prevent 50,000 workers in the
15 US frominjuries and ill ness.
16 Every worker, indoor and outdoor, sedentary and
17 hi ghly active, deserve to be protected fromextrene
18 heat while doing jobs that are essential to our
19 communi ti es and our econony. Finalizing a strong
20 standard cannot wait any |longer. Wrkers cannot wait
21 any longer. Lives are truly at stake. W nust take
22 action now.
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1 Agai n, thank you all for having nme and |i stening.
2 W appreciate OSHA continuing to -- with the rul emaki ng
3 process, given how inportant this is to workers al
4 across the Country. 1'mgoing to go ahead and pass it
5 on and introduce Linda Ressler. She is an airport
6 worker. At -- she's -- she's an Airport Wrkers United
7 | eader and -- and a forner cabin cleaner at Sky Harbor.
8 Agai n, thank you for having us.
9 M5. RESSLER. Good afternoon, everyone. M nane
10 Is Linda Ressler. | want to thank the Cccupati ona
11 Safety and Health Adm nistration for holding this very
12 i nportant hearing, and for letting me share ny
13 experience working in the extrenme heat.
14 | used to work at Phoeni x Sky Harbor |nternationa
15 Airport cleaning airplane cabins overnight. It was a
16 really hard job that was nmade nore difficult during the
17 summer nonths. Even at night, the planes were
18 unbel i evably hot. The tenperature inside the cabin
19 woul d reach triple digits. The air conditioning wasn't
20 al ways turned on.
21 W also didn't get to take breaks, and we were
22 told to not take water onto the airplanes. Sonetines |
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woul d drink water passengers left behind. That's all

had access to. W'd have to work really fast, cleaning

the airplane and al so doing a security search for TSA

to ensure the cabin was safe and secure for passengers,

pilots and crew. It would get so stuffy and feel |ike

a sauna. |'d be drenched in sweat within mnutes.
There was one night in July 2023 when | cane to

wor k, even though | had terrible headaches that day.

couldn't afford to m ss even one day of work. | was
only making 15.76 an hour. It was a constant struggle
to afford rent, groceries, and ny bills. | couldn't

even afford to run the AC at honme during the sunmer.

There was no break fromthe heat when | got hone. So

went to work; | had no choice. | ended up going in and

out of consciousness trying to wi pe the nonitors down.

Then | noticed ny supervisor filmng ne wth her phone.

| was suffering froma heat stroke and ny supervisor

was just filmng ne.

After she filmed ne, | was given the option to go
home or call an anbulance -- if you really feel that
bad. | couldn't afford an anbul ance, so | went hone.

| don't renenber how | went hone, but the next day I
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1 went to the hospital and | stayed overnight. | had a
2 heat stroke and there -- that was when | knew | needed
3 to speak up. | could have died.
4 | joined with nmy coworkers to demand heat
5 protections for all workers and in early 2024, the Cty
6 of Phoeni x heard our demands. They passed the heat
7 ordinance. It was a really good first step to protect
8 workers in our city, but it didn't protect everyone --
9 that included nyself and ny fell ow cabin cl eaners.
10 That is why we need a national standard so everyone is
11 protected, no exceptions.
12 I'"'mal so hearing frommny forner coworkers that
13 they are still not getting what they fought for and
14 won, |ike access to cold water, and the inaction is
15 putting workers' lives at risk. That's why it is
16 urgent that we have federal protections in place to
17 ensure everyone is safe fromthe heat.
18 And the preventative neasures are so sinple. It
19 just takes cold water, a cool place to rest to prevent
20 heat illness, and the proper training to identify it
21 when workers are experiencing it. W can't hope
22 airlines or major corporations wll start caring about
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1 us. We need themto do the right thing.
2 Cl ear federal heat protections where there is one
3 set of rules for everyone, that will go a long way to
4 maki ng sure working people aren't killed or permanently
5 injured by the heat. Here in Phoenix, it's already
6 over a hundred degrees every day with no break in
7 sight. Heat isn't only a summer thing for us. Qur
8 heat season runs from April to Novenber. Wbrking
9 peopl e aren't being -- working people are being put
10 I nt o dangerous situations because of the heat. That's
11 only going to get worse as the summer continues and the
12 heat rises. A sip of water and a place to cool off can
13 be the difference between |ife and death in the heat.
14 OSHA needs to pass a strong heat standard that
15 protects indoor and outdoor workers from heat ill ness.
16 Every worker deserves to be protected fromthe heat --
17 i ncreasing heat illness -- risk of heat illness at
18 their workplace. Thank you for letting ne share ny
19 story and giving ne space to -- and giving space to all
20 t he wor ki ng people who are speaking. Thank you.
21 S. CARDENAS LOPEZ: CQur second speaker is Ms.
22 Arnice Sykes. She is a nenber and a | eader with Union
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1 of Sout hern Service Wrrkers and a forner worker at
2 Bur ger Ki ng.
3 M5. SYKES: Good afternoon, everyone. M nane is
4 Arnice Sykes. |I'ma service worker fromAtl ant a,
5 Georgia, and |I'ma nenber of the Union Service -- Union
6 of Sout hern Service Wrkers, USSW Al so, USSWis a
7 canpai gn of the service enployees of -- excuse ne,
8 Servi ce Enpl oyees International Union, SEIU
9 l"d like to tell you about what |'ve done with --
10 what |'ve done with the USSWto fight the deadly heat
11 at work. |'ve been in fast food for four years. At
12 t hese jobs, health and safety should be the main
13 priority, but these bosses, they don't care. They just
14 want profits and that's it.
15 |'ve dealt with -- |I've dealt with deadly heat
16 whi |l e working at Burger King during the hot Georgia
17 sumer. The air conditioning was broken. It was
18 hotter in the store than it was outside. The bosses
19 would fix the heat --well pre-fix the air, but then it
20 woul d break, right -- it would just break right then
21 and there. They gave us fans that was bl owi ng out hot
22 air.
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1 That's why | spoke -- that's why | spoke out in
2 front of ny store with other workers experiencing heat.
3 And that's what forced Burger King to finally fix their
4 air conditioning, not just in ny store, but in stores
5 across the netro Atl ant a.
6 A saf e workpl ace neans that we can do our jobs
7 better. In order for us to be productive, we have to
8 be healthy. W have -- we have to be confortable in
9 order to produce anything for these conpanies. You
10 know, who can work in heat? You know, we get dizzy,
11 nauseat ed, exhausted, dehydrated. | would -- you know,
12 | would find any excuse in the book not to go to work
13 because of -- you know, because of extreme -- excuse
14 me, because of extrene heat that | had faced at work,
15 wal ki ng through those doors. W shouldn't get
16 penalized for not wanting to suffer, especially if we
17 have health conditions as | do.
18 But at the end of the day, | got to go to work. |
19 need the noney. W deserve health and safety because
20 we' re human bei ngs, point blank. You know, we
21 should -- we shouldn't have to go to work -- we
22 shoul dn't have to go -- going to -- we do -- we
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1 shoul dn't have to go to work and wonder if we're going
2 to die there or not. This is ridiculous, you know.
3 OSHA need to be -- OSHA needs to force accountability
4 on these bosses to maintain the welfare of the
5 enpl oyees. W need effective air conditioning, cool
6 drinking water, health and safety plans in our stores,
7 and requl ar breaks, you know, when we're working in
8 heat. And if the air conditioning needs fixing, close
9 the store, pay us until it's fixed.
10 That's what we're fighting for at the USSW USSW
11 I's al so maki ng workers into | eaders, |eaders in the
12 fight for justice and dignity. W rker |eaders are nore
13 i nportant to this econony than any ot her bosses.
14 That's why we're asking OSHA to stand with us for our
15 fight for dignity, safety, and respect. | believe we
16 need a strong, a very strong heat standard to hold
17 t hese conpani es accountable. As workers -- as workers,
18 when we stand together, we have a better fight. Wen
19 we stand together, you -- you guys Ssee us. Thank you.
20 JUDCGE LESLIE: Thank you. Does that concl ude your
21 presentation, Ms. Lopez?
22 S. CARDENAS LOPEZ: Yes, it does. Thank you, Your
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1 Honor .
2 JUDGE LESLIE: Thank you. Does OSHA have any
3 guestions for this panel?
4 DR. SCHAYER  Yes, we do, Your Honor. And thank
5 you so nuch to the panel for your testinony and for
6 sharing your stories.
7 So | have a question about sonething from your
8 witten comments, probably for Ms. Lopez. So you
9 recommended that OSHA i nclude a provision requiring
10 enpl oyers to docunent their enployees' feedback on the
11 devel opnent and i nplenentation of a heat injury and
12 i1l ness prevention plan, and then to provide a
13 reasonabl e expl anation for accepting or rejecting their
14 enpl oyees' feedback. So | just wondered if you could
15 share a little bit nore about how you think that m ght
16 work and if you know of this currently being done in
17 any wor kpl aces right now for heat or other hazards.
18 S. CARDENAS LOPEZ: Yeah. Thank you for the
19 question. | want to be able to provide the nost
20 hel pful response. So we're going to go ahead and
21 submt a better response for the record.
22 DR. SCHAYER: Sure, sure. |f you could put that
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1 i n your post hearing conments we'd appreciate it. And
2 one | ast question | had was just about hierarchy of
3 controls, which you reconmended in your witten
4 comrent, and just wondering if you were al so advocati ng
5 t hrough that for the inclusion of cooling PPE. And if
6 so, if you had any information on how feasible it is to
7 mai ntain the cooling properties of PPE, or if any of
8 your nenbers have information on that. You know, so
9 the PPE doesn't heat up and no longer is making -- is
10 cooling properly.
11 S. CARDENAS LOPEZ: Yeah, we're actually in the
12 m dst of assessing and gat hering nenber stories on that
13 very issue. W know that cooling PPE is very inportant
14 for the work that many of our nenbers do, especially in
15 the healthcare area. So again, | want to give you the
16 best answer once we have those - those responses, and
17 we'll follow up with the information in the post
18 heari ng conments.
19 DR. SCHAYER. Great. Thank you, Ms. Lopez. And
20 now |'d like to turn it over to Patti Downs from OSHA
21 who has sone questi ons.
22 M5. DOMNS: Hello everyone. Can you hear ne and

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 160
1 see ne, okay? All right. OSHA -- oh, Patti Downs wth
2 the Directorate of Standards and Gui dance. OSHA is
3 really interested in | earning about -- nore about
4 controls that are used in these workplaces. You had
5 mentioned in your witten coments and in your
6 testinony today, workers who are exposed to heat
7 generating equi pnent and processes such as |aundry
8 wor kers, line cooks, fast food workers, et cetera.
9 OSHA is curious to know what controls have you seen
10 | npl enented to reduce exposures to these radi ant heat
11 sources?
12 S. CARDENAS LOPEZ: Yeah, that's a good questi on.
13 | -- I can also add that information to the post
14 heari ng comments to nmake sure we can include as nmuch as
15 we can and story - nenbers of stories as well.
16 M5. DOWNS: Okay. And then we're also curious to
17 know, are there areas in any of the workplaces you
18 cover where, like, isolation of heat producing
19 equi pnent woul d not be feasible, or are there any
20 alternatives you have seen to reduce enpl oyee exposures
21 I n these areas?
22 S. CARDENAS LOPEZ: Yeah, | nean, |'msure -- |
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1 think especially airport workers is a very uni que group
2 as they many tinmes they work on the tarmac and in those
3 cases, it would be hard to prevent heat when they're
4 outside. Yeah. So I'll definitely ook into that as
5 well. And again, we'll provide information - the
6 answer post heari ng.
7 M5. DOMNS: Geat. Thank you so nuch. That's it
8 for ne, Steve.
9 DR. SCHAYER  Thank you Patti. And now I'd like
10 to turn to Zoe Petropoul os.
11 M5. PETROPOULCS: Hi. Zoe Petropoulos with
12 Directorate of Standards and Gui dance. So we received
13 a few comments on situations when fans are not safe or
14 appropriate for use but ACis also not available. And
15 we're wondering if you're able to provide sonme exanpl es
16 of alternative control neasures that you believe would
17 be appropriate for enployers to i nplenent when fans are
18 not appropriate, but also ACis not available. And
19 this can be in the formof exanples you've seen
20 I npl ement ed successfully in workplaces or that you --
21 you woul d prefer to see inplenented
22 S. CARDENAS LOPEZ: Um --
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1 M5. PETROPQULCS: GCh, sorry. Go ahead.
2 S. CARDENAS LOPEZ: No, go ahead. Finish your
3 guesti on.
4 M5. PETROPOULCS: No, that was the end. | was
5 going to go on to ny next one, so go ahead.
6 S. CARDENAS LOPEZ: Yeah, | was -- | was going to
7 say that we -- | nean, as you heard from Ms. Arnice,
8 t here has been exanpl es when the AC breaks, so it's
9 definitely an issue. And again, we'll -- we'll submt
10 that to the -- to the comments after.
11 M5. PETROPOULCS: Thank you. And then ny next
12 guestion is on a different topic. |'mwondering if you
13 are aware of instances of workers not reporting heat-
14 related injuries and illnesses to their supervisors?
15 S. CARDENAS LOPEZ: WIIl submt that to the
16 coment as well. W' Il nake sure to get good stories.
17 We've heard of a few, but | don't want to m sinterpret
18 t hem
19 M5. PETROPOULCS: That's fair. And in your post
20 heari ng your comment, if you do share those, we'd be
21 I nterested to know the circunstances surroundi ng that
22 and reasons why -- why workers aren't reporting those.
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S. CARDENAS LOPEZ: Mbst definitely.

DR. SCHAYER  Thank you. And nowl'd like to turn
to Joo-Hyung on the panel here.

M5. SHHN. Hi. This is Joo-Hyung Shin from OSHA
| have two questions. The first question is about
sedentary workers. So in your witten comments, you
recommend that OSHA should omt the currently proposed
exenption for sedentary workers, reasons cited being
that these workers often work in areas wth poor
ventilation or inadequate cooling. W were curious of
specific industries in which your nenbers that -- who
perform sedentary work have reported experiencing heat
i 1| nesses because of poor ventilation or inadequate
cool i ng.

S. CARDENAS LOPEZ: Yeah. So as -- as we said in
the -- in the coiments, sone of our nenbers do work in
old buildings with poor ventilation. And we don't --

we don't think it's fair for themto suffer from

extrene heat when there's no good ventilation or -- or
cooling systens. So yeah, we'll -- we'll provide a
better response to -- to your question and provide sone

exanples in the record.
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M5. SHHN. M last question is sort of a follow up
guestion that Stephen asked earlier about enployee
feedback. So in your submtted comment, you
recommended that OSHA shoul d require enpl oyers to get
enpl oyee -- get input fromall enployees, not just sone
enpl oyees. So OSHA would really appreciate if you
coul d provi de exanples of effective ways that enpl oyers
could get input fromall enployees that are al so
econom cal ly feasible. Thank you.

S. CARDENAS LOPEZ: Most definitely. W'l put
themin the post-hearing comments. Thank you.

DR. SCHAYER.  Thank you again, Ms. Lopez. And
Your Honor, that concludes the questions from OSHA

JUDGE LESLIE: Thank you. Does the Ofice of the
Solicitor have any questions for Ms. Lopez?

M5. LEVIN. This is Jennifer Levin from Ofice of
the Solicitor. | do not have questions for the pane
but 1'd Iike to thank all three panel nenbers for
their -- for their testinony and their tine.

JUDCGE LESLIE: Thank you. Mariam do we have any
participants wanting to ask questions of this panel?

MS. CARLON: Yes, Your Honor, we have one from Ms.
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1 Arberry. Please state your nane for the record.
2 M5. ARBERRY: H . M nane is Chenay Arberry, and
3 I'"'mwth the AFL-Cl O
4 JUDCGE LESLIE: Thank you, Ms. Arberry. And if you
5 coul d keep your voice up -- | barely hear you. And
6 al so, before you ask your question, for the record,
7 just want the record to note. M. Lopez, you are the
8 only one answering questions for the panel. Usually
9 when partici pants ask questions, | have the pane
10 I dentify thensel ves, but as you are the only one
11 answering questions, there's no need at this point.
12 Thank you. Go ahead, Ms. Arberry.
13 M5. ARBERRY: | wanted to ask Sharit or Arnice if
14 they could tell us nore about what happens when
15 cowor kers have spoken up about hot working conditions
16 to enployers. And then nmy second question was al so
17 going to be directed at Linda. | was going to ask,
18 when you're not cleaning the cabins, do you have access
19 to cool drinking water and a cooling space to take a
20 br eak?
21 JUDCGE LESLIE: And | do apol ogi ze. | spoke too
22 soon. |If you could identify yourselves for the record
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1 bef ore you answer the question. Thank you.
2 M5. SYKES: Hi, I'"mArnice Sykes. You asked what
3 do we do? W speak up, we stand out, we get into our
4 unions, and we try to, you know, nmeke a voice for
5 oursel ves through our union. That's the best way we
6 can go. Because speaking by ourself, nothing gets
7 done. Wth our union, this is what gets -- this is
8 what happens. W get to see you guys.
9 M5. RESSLER Hello. W didn't get -- we didn't
10 have tine to take breaks. And nost days we were
11 under -- we were understaffed and pushed to the next
12 airplane. It was hard to even take a break to go to
13 the bathroom W were worried about getting wite ups
14 for asking for a break. W were constantly pressured
15 to keeping working and -- to keep working and going on
16 to the next airplane. W weren't allowed to have water
17 on the airplane, so we have to go all the way back to
18 the break roomto get sone, if we had tinme -- like for
19 | unch break six hours into our shift. But even if we
20 had tinme, there wasn't always water in the cooler or
21 cups. W didn't have cups. It was such a painto
22 sinply get a break or go to the bathroomor -- or get
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1 water. They sinply didn't nmake it easy on us.
2 JUDGE LESLIE: Do you have any ot her questions,
3 Ms. Arberry?
4 M5. ARBERRY: Oh, yes, | was just -- thank you for
5 answering, Linda. | was just hoping if Arnice could
6 nore so expl ain what happens, when they've spoken up
7 specifically about heat in the working environnent, how
8 do their enployers react? Do they face retaliation?
9 Are they afraid to speak up? Just hoping to expand
10 nore on that.
11 M5. SYKES: Ckay. Well, why -- you do have sone
12 wor kers that are scared, you know. But if you -- and
13 once you inplenent the stronger workers, that's, you
14 know, that wants to see change, then -- excuse ne --
15 then -- then the enpl oyer becones scared. GCkay. On,
16 guys. I'msorry. It's --- it's nore so just standing
17 together. Wen we stand together, we're stronger.
18 M5. ARBERRY. Geat. Thank you, Arnice.
19 JUDCE LESLIE: Thank you. Are there any other
20 partici pants, Marianf
21 M5. CARLON: There are not, Your Honor.
22 JUDGE LESLIE: Thank you. Any follow up questions
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1 from OSHA?
2 DR. SCHAYER: No, Your Honor.
3 JUDGE LESLIE: Fromthe Ofice of the Solicitor?
4 M5. LEVIN. No further questions, Your Honor.
5 JUDCGE LESLIE: Thank you. And to nenbers of the
6 panel, | want to thank you so nuch for your testinony
7 and for your participation today. And | appreciate al
8 of your tinme. Thank you so nuch.
9 Mariam do you want to call the next panel,
10 pl ease?
11 M5. CARLON: Yes. The next speaker is Ellie
12 Bar barash. Pl ease state your name and affiliation for
13 t he record.
14 M5. BARBARASH: Hello, ny nane is Ellie Barbarash.
15 I"'mfromthe American Federation of State, County and
16 Muni ci pal Enpl oyees. |'mjust checking that fol ks can
17 hear ne.
18 JUDCE LESLIE: W can, thank you.
19 M5. BARBARASH: Awesone. Thank you so nmuch. [|'m
20 sorry. I'mhaving difficulty com ng on canera. |
21 real ly am here.
22 My nane is Ellie Barbarash. [|'ma senior health
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and safety advocate at AFSCVE, the Anmerican Federation
of State, County, and Municipal Enpl oyees, representing
1.4 mllion public and private workers, nenbers who
provide all of the vital services that nake Anerica
happen. AFSCME strongly supports OSHA's heat ill ness
and injury prevention proposal, and we urge OSHA to

I ssue a final standard, which as nmany have said is | ong
over due.

Qur coments are specifically dedicated to the
menory of AFSCME, Maryl and Council 3, Local 44 nenber,
Ronald Silver, Il, a Baltinore Departnent of Public
Wor ks, DPW enpl oyee who di ed because of heat -- or work
rel ated heat exposure on August 2nd, 2024.

Hi s crew had been reporting unsafe heat conditions
si nce June, working nunerous 105 degree, extrene heat
trigger days in a row throughout July. These were
noted in the Conn Maciel report | nentioned earlier.
Balti nore DPWwas not required to develop a plan, a
HI1PP. Neither Silver, his coworkers, or his
supervi sors had ever been trained to recognize or
respond to heat stress or energency.

The day that Silver died, working a standard 10
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hour shift in a nunicipal garbage truck, the heat index

in Baltinore neared 108. Wile collecting garbage, the
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exhaust fumes behind the truck nmade the tenperature
even hotter. The heat had already gotten Silver and
his coworkers sick that week of July 29th. On August
2nd, after a delayed 7:00 a.m start, Silver finished
all of his water by early afternoon. There was no
additional hydration or first aid on his truck.

By 3:50 that afternoon, he collapsed in an
al l eyway while collecting trash. He was disoriented,
he needed help getting back into the truck, and he
conpl ai ned of cranps and blurry vision. A coworker,
al so suffering fromthe heat, drove himto his car a

little after 4:00 p. m Silver stopped and requested

water from a random honeowner. When she went inside to

get it, he coll apsed again by her front door. She
returned with water to find himseizing with

convul sions on her porch. She called 911 and

adm ni stered chest conpressions herself, but he did not

revive. Paranedics pronounced Silver dead at 5:05 p. m
Qur AFSCME brother, 36 years old, suffered an

unnecessary, preventable, agoni zing death, |eaving
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behi nd traumati zed honeowners in Baltinore, coworkers
and his famly, a grieving fiancée and five young,

fatherless children. Silver's coworkers and col | eagues
coul d not respond appropriately to his heat stress, as
it occurred in real tine because they didn't know how.

At DPW the supervisors well knew how hot it was
on the streets of Baltinore that week, but it didn't
matter. Even with his |ife at risk, Silver |acked the
right to exercise stop work authority w thout risking
his job. The heat killed him The State of Maryl and
had proposed an occupational heat illness prevention
standard in 2020. They knew it was a problem and they
knew what to do about it. But the rule was not
formalized or enforceable until Septenber 24 -- 2024, a
nmonth after Silver's death.

I want to also discuss -- that's the background.
| want to discuss a report that | nentioned in ny
comments by the Center for Labor and a Just Econony at
Harvard Law School, which exam ned the effectiveness of
wor kpl ace heat regulations in saving lives. "The
Effect of Heat Standards Rel ated to Qutdoor Wrk", by

Adam Dean and Jam e MCal |l an exam nes two decades of
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1 data from California, Arizona, Oegon, and Nevada to
2 expl ore whether heat illness prevention regulations are
3 effective or not.
4 Aut hors researched climate and heat death rates in
5 California, connected to outside work, before and after
6 I mpl ement ati on of the Cal/GOSHA heat illness prevention
7 rules. They conpared the fatality rates in California
8 to rates in the neighboring states over the sane
9 period. While the weather extrenes were conparabl e,

10 there were no heat illness prevention rules in place at
11 the tinme in Arizona, Nevada, or Oregon.

12 So here are sone highlights fromthat report. A
13 brutal heat wave in 2005 led to nmultiple farm worker

14 deaths in California, spurring the first US heat

15 regul ation by Cal/OSHA in '06. But the '06 standard

16 | acked enforcenent and inplenentation detail, |eading
17 to | oophol es that prevented effective inplenentation.
18 Heat conditions got so bad that the United Farm Wrkers
19 Uni on sued Cal/CSHA in 2012, alleging that the ' 06

20 standard was not being enforced. UFW nenbers faced

21 unrelenting harmfromheat illness in the fields and

22 packi ng houses of California.
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1 So then in 2015, 2016, Cal/OSHA revised their heat
2 standard to be specific. They strengthened worker heat
3 protections by mandati ng requirenents, specific
4 requi rements from enpl oyers; worker rest breaks in
5 shaded areas without risk of retaliation; free, clean,
6 accessi bl e, cool drinking water; effective training for
7 wor kers and supervisors alike to recognize and respond
8 to signs of heat illness; nonitoring of environnental
9 conditions and personal health; reliable comrunication
10 for first aid and energency response; and fornal
11 witten heat illness protection plans.
12 The 2015, 2016 Cal/OCSHA rul e i ncl uded enforcenent
13 capacity in addition to specific enployer requirenents,
14 and that led to inproved outcones and specific
15 decreased worker fatalities in California. Dean and
16 McCal | um nmeasur ed outdoor work deaths connected to heat
17 exposure by anal yzing publicly available information
18 avai |l able fromthe National Center for Health
19 Statistics nortality data on the CDC wonder dat abase.
20 They conpared the nortality trends in California
21 before and after the heat standards were enforced, and
22 they conpared the trends from data gat hered over the
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1 same period from Oregon, Nevada, and Arizona. And
2 those -- those states were chosen to refl ect conparable
3 geographic and climatic conditions. Their trend
4 focused on county | evel deaths caused by exposure to
5 heat and sunlight, as well as vehicle accidents
6 connected to agriculture, construction, and
7 transportation.
8 As the weat her got hotter every year, all four
9 states saw i ncreased workpl ace heat deaths. No denying
10 all four states had increased deaths, but the fatality
11 rate in California averaged 43 percent, |ower than the
12 fatality rates in Nevada, Arizona, and Oregon at the
13 same period. Authors concluded that the revised
14 standard, with enforcenent and specific details, was
15 responsi bl e for the decreased deaths in counties in
16 California conpared to counties and other three states
17 W thout a standard. Data indicated that roughly 52
18 California lives were saved each year due to standard
19 | npl enmentation. G ven the chronic underreporting of
20 wor kpl ace heat injuries, illness, and death, 52 lives
21 saved a year, | believe, is nost likely a great
22 under count .
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1 So why -- why did the 2015, 16 California heat
2 standard |lower fatality rates when the 2006 California
3 standard did not? The 2016 standard established
4 speci fic enployer requirenents for inplenentation of
5 wor ker heat protections. It included enforcenent
6 capacity and penalties to ensure inplenentation was
7 carried out. It worked. W strongly support OSHA's
8 heat illness and injury prevention proposal. | want to
9 stress five recommendations to strengthen it further.
10 One, guarantee workers the right to exercise stop
11 work authority when they experience synptons of heat
12 stress.
13 Two, widen OSHA's definition of inpacted workers.
14 W, AFSCME represents the nost cultural workers in the
15 nation, and our nenbers work jobs considered inside and
16 sedentary, and they suffer fromunrel enting heat
17 i1l ness and heat stress. Renobve the sedentary worker
18 excl usion so our sedentary inside nenbers are equally
19 protected fromheat illness when tenperatures rise
20 above threshol ds set in the standard.
21 Four, strengthen protections for workers to
22 Initiate rest breaks when the heat index rises above
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1 80. The current proposal only requires mandatory rest
2 breaks at 90. Workers experience pressure to push
3 through their jobs, and they will not rest unless
4 breaks are actually required. Enforce the right of
5 wor kers to take a break when the heat index rises above
6 80.
7 Whoops -- 1,2,3 --that's -- this is four. Require
8 enpl oyers to docunent all worker adverse heat effects
9 in any heat illness and injury log. Keep |logs for
10 three years, this way you'll docunent jobs, tines, and
11 | ocati ons with known hazardous exposures and enpl oyers
12 can better prevent planning -- can better support
13 pl anning to prevent future injury. Make the |og
14 avai | abl e upon request to workers and representatives.
15 Lastly, and five, OSHA nust require enployers to
16 prioritize a hierarchy of controls, prioritize
17 engi neering controls and adm nistrative controls I|ike
18 al ternate scheduling and stop work authority.
19 If Ronald Silver and his coworkers had received
20 training on heat stress or recognizi ng dangerous signs
21 of heat illness, if his enployer had been required to
22 provi de enough water for the day or to allow workers to
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1 rest when they felt sick, if Silver had received any
2 health nmonitoring during a clear heat energency, if
3 first aid had been tinely and available, Silver m ght
4 still be here today supporting his coworkers and caring
5 for his beloved famly. Thank you for the opportunity
6 to offer comments to the record.
7 JUDCE LESLIE: Thank you very nuch. Does OSHA
8 have any questions for M. Barbarash?
9 DR. SCHAYER  Yes, Your Honor, we do. And thank
10 you, Ms. Barbarash, for your testinony. And again,
11 this is Stephen Schayer from Directorate of Standards
12 and Gui dance.
13 The first question, | just wanted to follow up on
14 sonet hi ng you just nentioned, M. Barbarash, about the
15 hi erarchy of controls. And | was just wondering if you
16 could say a bit nore about that and how you woul d
17 envi sion the hierarchy to work, particularly for
18 out door wor kpl aces and engi neeri ng control s?
19 M5. BARBARASH: | think, as other people here, 1'd
20 | ove to consider your question with tinme and answer you
21 I n post cooments. | appreciate the question.
22 DR. SCHAYER: Sure, that would be great. Thank
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1 you. And just another question related to hierarchy,
2 also simlar to what | asked earlier today, is about
3 cooling PPE. So if you're advocating for the inclusion
4 of cooling PPE and, if so, if you have any information
5 fromthe experience of your nenbers on the feasibility
6 of maintaining the cooling properties of PPE
7 M5. BARBARASH: So |'d have to get back to you on
8 that. But | do have one story and it conmes from our
9 cultural sector, and it comes fromour workers in
10 M ssouri, which is, through a union process and through
11 conplaints and contract negotiation, our folks
12 negoti ated for a bunch of inprovenents on trucks -- on
13 trucks when they were delivering books. So this is in
14 the cultural sector. And so these are people who
15 del i ver books to nursing hones and | oad and unl oad
16 i brari es and make sure patrons have things and handl e
17 deliveries. So what they negotiated for, nunber one,
18 was cool ers and cooling facilities actually attached to
19 t he vans and the trucks, nore nai ntenance on air
20 conditioning, breaks if the back of the truck wasn't
21 cool ed, cooling neckties -- |like access to cooling
22 neckties -- and ice, a lot nore supervision to
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1 i nplenent this as it was going. | could get nore
2 detail in the after coment process, but we -- in
3 prepping this, we had direct feedback that this nmade a
4 difference for our cultural workers. And | wll follow
5 up as | can afterwards as well.
6 DR. SCHAYER G eat. That that would be really
7 hel pful. Thank you, Ms. Barbarash. |1'd like to turn
8 It over now to Zoe Petropoul os, who has, | think, a
9 question on the paper that you nentioned.
10 M5. PETROPOULOS: | actually have two questi ons,
11 If that's all right. This is Zoe Petropoulos fromthe
12 Directorate of Standards and Gui dance. My first
13 guestion is about the paper you nentioned by Adam Dean
14 and Jame MCallum | believe it was unpublished, at
15 | east at the tinme of your comment. And so if you could
16 share a copy in your post hearing comments, we'd really
17 appreci ate that.
18 M5. BARBARASH: This is Ellie Barbarash. | would
19 |l ove to. | believe it is still unpublished, but we
20 have the white paper. | would |ove to share that.
21 Thank you.
22 M5. PETROPOULCS: Thank you. And then ny second
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guestion, in AFSCVE s conment, you urged OSHA to
require the use of onsite wet bul b gl obe thernoneters.
My question is whether you think conducting onsite
measurenents of wet bulb gl obe tenperature is feasible
for nost work sites and enployers. |f you have any
exanpl es of enployers already doing that, we'd al so
appreci ate that too.

M5. BARBARASH. | appreciate the question, and |
think I need to get back to you, so | have concrete
exanpl es. Thank you.

M5. PETROPOULCS: Thank you.

DR. SCHAYER Geat, thank you. Now l'd like to
turn it to Deana Hol nes.

M5. HOLMES: Deana Holnes with OSHA Directorate of
St andards and CGui dance. | have a few gquestions for
you, Ms. Barbarash. Your comments highlight a need for
wor ker access to bathroons and enpl oyer authorization
for regul ar bat hroom breaks. You' ve advocated for the
provision of safe toilet facilities, such as porta
potties for renote workers w thout access to nearby
facilities as part of the enployer's heat injury and

I 11 ness prevention plan. Wen your nenbers report that
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1 essential work often takes place in settings where they
2 are not able to access a bathroom can you give
3 exanpl es of these types of settings or jobs and the
4 speci fic duration workers are typically w thout access.
5 M5. BARBARASH: Yes, | could probably -- thank you
6 so much. This is Ellie Barbarash. | really appreciate
7 t hat question, | really do. Because it's --it's
8 sonething close to ny heart. So I'mtrying to renenber
9 the state. | believe it -- | actually believe we're
10 t al ki ng Washi ngton state. W -- we had -- and so
11 there's a male situation and a fermal e situation. So
12 the nale situation is where public workers, and even
13 under a public plan, public -- public AFSCVE nenbers
14 were not -- because they were in a governnent vehicle,
15 wer e di ssuaded fromparking it and using it at -- using
16 it at a -- at a gas station and there just was no porta
17 potty avail abl e.
18 So the -- | -- you know, got -- it's one issue
19 when you have gentl enen, but when you have wonen who
20 don't have the access of easy relief in the woods, in a
21 wooded area, without being in trouble, it really
22 | npacts the capacity to drink water and not be able to
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1 relieve yourself. W received stories of workers who
2 were having a very hard tinme accessing a bat hroom
3 ei ther because they were di ssuaded from accessing a
4 bat hroom or if there were females on crew, there was
5 just nowhere for themto go, short of squatting in the
6 woods.
7 | al so received stories of wonen who, because they
8 didn't have safe access to a bathroomand did not feel
9 physically safe fromassault to use a bathroom and --
10 in -- in nore public areas, this was a conpl ai nt when
11 we were trying to collect testinony on this. Does that
12 answer your question, or is there another focus that
13 you'd like nme to have to that?
14 M5. HOLMES: No, that is fine. | do have another
15 guestion, though. Wat specific |anguage or criteria
16 woul d you propose for the HIPP requirenents to ensure
17 on site provision of safe toilet facilities for renote
18 wor ker s?
19 M5. BARBARASH. | -- it's a great question. |
20 think I really want to think about it, to conme up with
21 | anguage that's specific. Thank you for the question.
22 M5. HOLMES: Okay. Also, are there specific
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1 nmet hods of ensuring water renmins at cool tenperatures
2 at renote or outdoor work sites throughout a shift that
3 you' ve seen successfully inplenented by enpl oyers?
4 M5. BARBARASH. what |'ve seen is -- what | have
5 seen is it -- conmbined with nonitoring where, when
6 supervisors or forenmen will come by to check on fol ks,
7 or when they will use a walkie talkie to check in and
8 | i ke do a buddy system it will be -- do you need
9 anything? So they'll be -- you know, there'll be a
10 cooler, there'll be -- it -- a cooler requires
11 mai nt enance. It requires soneone checking it; is it
12 still cold?
13 | know just as a canper, there are a variety of
14 itens, if | go canping, that can keep ny -- | could
15 just plug it into ny car and keep things cold. There
16 are, you know, plenty of inexpensive itens | can think
17 of, but that's not a formal answer. | know that, for
18 ny wor kers who' ve conplained to us about it, it's been
19 about can they communi cate and say -- at so nmuch tine,
20 you're going to cone deliver another run of cold
21 beverages and ice or whatever -- whatever it is. It's
22 al so guaranteeing -- you know, | guess the question is,
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1 what is the technology in a cooling area, if there's a
2 mandat ed cooling area, that you will have cool
3 beverages. |'d have to get back to you on what that is
4 in the field. But |'ve shared what peopl e have shared
5 with ne so far.
6 M5. HOLMES: Thank you. And lastly, can you
7 expand on the exanples from Washi ngton state that you
8 provi ded, specifically the equipping each vehicle with
9 water -- clean water containers and providing anple
10 free access to ice and water at the work site? And
11 what are the best practices for nmanaging these
12 | ogi stics effectively for |arge nobil e workforces?
13 M5. BARBARASH: | think | need to speak to our
14 menbers and get nore information. | know they
15 tal ked -- they even tal ked about, you know, having a --
16 you know, having a break room | don't think these are
17 people who are on the road all the tinme. | think that
18 they're on the road for a few hours and they cone back.
19 So there's actually access to both indoor and out door
20 sites for relief. And they tal ked about, not just the
21 PPE, but electrolyte popsicles, you know, that it was
22 actually witten into their contract. And | al so want
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1 to say that the -- what | had heard was that the
2 i ncrease in productivity and | ess absenteei smwas wel |
3 worth it for the enployer. But | need to get nore
4 specifics for you, so |I'maccurate.
S M5. HOLMES: Thank you.
6 DR. SCHAYER (Okay. This is Stephen Schayer again
7 fromOSHA. Now, I'd like to turn it to Lisa from OSHA
8 on the panel here.
9 M5. LONG Hi, this is Lisa Long from GSHA. |
10 first have a question about the -- the heat injury and
11 I 11 ness prevention plan. You nentioned in sone of your
12 previ ous comrents that enployers, enployees, and their
13 duly authorized representatives should be invited to
14 revi ew and give feedback on the HIPP. Should OSHA be
15 nore specific about what type of enployee invol venent
16 is required, and, if so, what do you suggest?
17 M5. BARBARASH:. Thank you for that question. This
18 is Ellie Barbarash. ['mtrying to think offhand of
19 where that already exists in OSHA standards. From a
20 uni on standpoint, and froma health and safety
21 managenent standpoint -- |'ve been doing health and
22 safety as both managenent and union for close to 40
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1 years. | will say that integrating with a safety
2 comrittee, integrating with safety activities and ri sk
3 managenent activities to literally do a | essons | earned
4 i n an accident investigation, to find out what the
5 feedback is fromworkers where ny policy works and does
6 not work -- all of that |owers risk.
7 In any -- in any topic, whether it's heat, whether
8 It's bl oodborne, pathogen and safe needl es, whether
9 it's confined space rescue, it -- whether it's scaffold
10 safety, whether it's health care and respiratory
11 protection, anything where there is an anal ysis of
12 where ny incidents and accidents are, that goes a
13 littl e deeper and finds out what works and doesn't work
14 fromthe people who are getting hurt as well as from
15 their supervision, is what builds a robust program
16 So you know, | think about your question fromthat
17 context. This is just one exanple of applying that
18 wi sdomto the issue of heat exposure. Mybe you could
19 ask -- and | hope |I'manswering you specifically. [If |
20 was depending on the facility, | would want to reach
21 out to the safety conmmttee. | would want to | ook at
22 the OSHA 300 | og to see, preenptively, have there been
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1 i ssues? Have | investigated them appropriately? Are
2 there near m sses? Wat are ny forenen telling ne
3 about what conditions are in the field? How do |
4 I nqui re what those conditions are and what the workers
5 say they need?
6 And you know that -- all of that -- in the best
7 case of risk managenent, it's a |iving docunent that is
8 I ncreased so that -- so that nanagenent is nore
9 effective in running their operation w thout
10 productivity and human injury loss. You know, it just
11 seens part of the program
12 M5. LONG Yeah. Thank you. That's -- that's
13 very hel pful. | have one nore question for you
14 i nvol ving effective comuni cation. Are there protocols
15 that you coul d suggest for reaching enpl oyees who are
16 in hard to reach areas or areas wth poor broadband
17 connection?
18 M5. BARBARASH. | m ght need to get back to you on
19 that, but | know that -- | don't know that -- | don't
20 know t he technical word, nmaybe one of ny coll eagues
21 will. But |I know that even if you don't have cel
22 phone access, there are ways to set up networks of | ow
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1 frequency conmuni cation -- you know, what we used to
2 call walkie talkies -- that can, with hubs set up in
3 advance, cover areas of many mles. They're not
4 recorded. It's not on the internet, but it's -- if
5 anyone's old enough to renenber the old point to
6 point -- hey, Joe, are you there? W used themat the
7 airport. You know those -- that technol ogy stil
8 exi sts.
9 I would need to investigate that further, but I
10 don't think it's inpossible and I don't think it would
11 break the bank. But again, this isn't nmy particular
12 expertise. | would have to get back to you.
13 M5. LONG Thank you.
14 DR. SCHAYER  Thank you. This is Stephen Schayer
15 again fromOSHA. And turning to our final person with
16 guestions, Joo-Hyung, who's on the panel here.
17 M5. SHIN. Hi, this is Joo-Hyung Shin from OSHA
18 This is a data question. So we were wondering if you
19 are aware of any data on the nunber of your nenbers who
20 worked in a vehicle or buildings wthout adequate
21 climate control? It would be hel pful for our economc
22 anal ysis. Thank you.
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1 M5. BARBARASH: That's a wonderful question. |
2 don't know, off the top of ny head. |'mgoing to say
3 hundreds of thousands, because we represent cul tural
4 wor kers, we represent school workers, we represent
5 corrections -- corrections officers and corrections
6 wor kers, we represent municipal buildings, we represent
7 war ehouses, bridges, and tunnels. You know, any --
8 like if there's an old building, there's probably an
9 AFSCVE nenber who's been taking care of it, and there's
10 been a | egacy of taking care of it for, you know, a
11 | ong -- many, you know, decades and decades. And those
12 are not up to par with HVAC and -- and envi ronnent al
13 controls.
14 So | would say that -- | would -- | would -- truly
15 to give you an accurate information, | would need to go
16 to our folks and ask. But we have 1.4 mllion nmenbers.
17 We're the largest cultural worker union in the country.
18 It's alot. It's alot of us. And | know that, | know
19 that what is -- what you fol ks consi der sedentary, our
20 folks are suffering. And | collected a | ot of
21 testi nony about that.
22 Specifically, with people -- even beyond that 15
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1 mnutes, if you' re having to go outside and deliver
2 books, if you're going -- going outside and serving
3 patrons. You know, maybe it's 14 m nutes, maybe it's
4 10 mnutes. But you're -- the very act of going in and
5 out from 105 degrees, even if it's, you know, a happy
6 71 in your office, you' re getting w ped out and you
7 don't necessarily have the HVAC in pl ace.
8 DR. SCHAYER  Again, M. Stephen Schayer. Thank
9 you, Ms. Barbarash, for your testinony and answering
10 our questions. And Your Honor, that concl udes the OSHA
11 questi ons.
12 JUDGE LESLIE: Thank you. Does the Ofice of the
13 Solicitor have any questions for M. Barbarash?
14 M5. LEVIN. [I'mJennifer Levin for the Ofice of
15 the Solicitor. No questions for M. Barbarash. Thank
16 you very nuch.
17 JUDGE LESLIE: Thank you. Mariam are there any
18 partici pants who have questions?
19 M5. CARLON: Yes. Ms. Shrestha does have a
20 question. Please state your nane for the record.
21 M5. SHRESTHA: Hello, nmy name is Ayusha Shrestha
22 fromthe AFL-CIO.  First off, thank you, Ellie, for
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your very powerful testinmony. | think we all |earned a
2 lot fromthat. | was -- | wanted to ask, since you
3 menti oned the inclusion of sedentary workers, | wanted
4 to ask, do you have any specific exanpl es where
5 enpl oyers adopted heat protections for indoor
6 wor kers -- or indoor sedentary workers? And | have
7 anot her question after that.
8 M5. BARBARASH. Yes. But it's not coming to ny
9 brain at this nonent, which is awful. W have several
10 situations where, again, in using union and contract
11 | anguage, we negotiated for nore breaks. W negoti ated
12 for nore nai ntenance of the HVAC system so that --
13 especi ally because naybe an HVAC systemis there, but
14 it's not working. And then while it's not worKking,
15 it's business as usual, w thout having another backup
16 pl an.
17 |'ve seen situations where enployers literally
18 brought in a trailer and put it in a warehouse and then
19 air conditioned that trailer as a way to have a break
20 roomin a |large space. W have nenbers who have fought
21 for -- fought for nore breaks, you know, and -- and we
22 al so have negotiated that people could go hone in sone
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1 situations, in schools and in sone city buildings, at a
2 certain threshold, people have -- they've just closed
3 the buil ding and sent people home with an understandi ng
4 t hat working your folks to the point of passing out is
5 not going to help business. | think that's all | can
6 answer at the nmoment w thout checking further.
7 M5. SHRESTHA: Ckay. Thank you. M second
8 question. Ch, this Ayusha Shrestha fromthe AFL-Cl O
9 My second question was going to be without a specific
10 OSHA standard, why is it difficult or al nost inpossible
11 for workers to stop working in dangerous heat
12 condi tions?
13 M5. BARBARASH: That's a wonderful question. This
14 is Ellie Barbarash, and I'mgoing to talk about Ron
15 Silver. So for the Departnent of Public Wirks in
16 Baltinore, they had a point systemfor people's tine
17 off. And no matter what you're going off, no matter
18 what reason you're ill, whether it's illness or
19 anything el se, you have points. And at a certain
20 point, your job is at risk and you are going to be
21 witten up or reprinmanded, you know, or -- or
22 retaliated -- you know, really punished in sone way,
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 193
1 but very formal way because you' ve taken too much tine
2 of f.
3 And that was exactly what was going on with Ron
4 Silver. And that's what cane out in all of the reports
5 that were done by the O fice of Inspector General after
6 his passing. And I don't think that's an isol ated
7 incident. | think many of our workers have expressed,
8 many of them both working outside in public works,
9 working inside in libraries, have expressed the
10 pressure on themto not call out when they feel sick.
11 And al so in healthcare, we're so understaffed.
12 W' re so understaffed that people really feel great
13 guilt calling out because they're just burdening their
14 coworkers in a situation where there's already so -- so
15 little staffing and few resources. People have huge
16 noral injury about not being there, and they just push
17 through. If there's not a requirenment, people wll
18 push through. Especially when you're in a | ow wage job
19 and you have not that many choi ces, you're just going
20 to push through. You need -- you need a requirenent.
21 | don't think we'd have as nmany fatalities as we did
22 about heat death if we didn't need a requirenent. It
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1 i S needed.
2 M5. SHRESTHA: Thank you, Ellie. That concl udes
3 ny questioning. This is Ayusha Shrestha.
4 JUDCGE LESLIE: Thank you. Mariam any other
5 partici pants having questions?
6 M5. CARLON: Not at this tinme, Your Honor.
7 JUDCGE LESLIE: Thank you. Any follow up from
8 OSHA?
9 DR. SCHAYER: No, we have no follow up, Your
10 Honor .
11 JUDGE LESLIE: Thank you.
12 Fromthe Ofice of the Solicitor?
13 M5. LEVIN. No, | do not.
14 JUDGE LESLIE: Thank you. Thank you very mnuch,
15 Ms. Barbarash, for your questions and for your
16 participation all day today.
17 M5. BARBARASH. Thank you so nmuch. Appreciate al
18 of your work.
19 JUDCGE LESLIE: Thank you. You are excused.
20 Mariam our next -- can you call up our next panel ?
21 M5. CARLON: The next speaker group is the
22 Ameri can Federation of Governnent Enpl oyees, National
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1 Veterans Affairs Council, represented by Kevin Burke,
2 I rving Hernandez, Gabriel Lopez and MI|ly Rodriguez.
3 Pl ease state your nane and affiliation for the record
4 as you transition throughout your testinony.
5 MR. BURKE: Hi, ny nane is Kevin Burke. |I'ma
6 caretaker at Florida National Cenetery and union rep
7 for American AFGE, Local 547. Thank you for the
8 opportunity to participate in this today. So I'll junp
9 right in. Heat exposure on the job is a significant
10 occupational hazard that affects workers in many
11 I ndustries, particularly those working outdoors or in
12 environments with high tenperatures.
13 Here at Florida National Cenetery, we conduct
14 excavations, site preparations, naintain the sacred
15 grounds of 526 acres. This includes weed trimm ng,
16 pruning, mowing. On a daily basis, we inter -- lay to
17 rest approximately 30 to 60 caskets, cremations on an
18 ei ght hour shift. W also have facility maintenance on
19 the property that tends to 11 buildings on site.
20 Prol onged or intense heat exposure can lead to a
21 range of health problens, fromml|d heat exhaustion to
22 life threatening heat stroke. Understanding the risks,
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1 envi ronnmental causes, and preventive neasures is
2 essential to ensure the safety and wel | -bei ng of al
3 wor kers that OSHA nust denmand for all enployers.
4 Primary health risks associated with heat exposure are
5 heat exhaustion and heat stroke.
6 Heat exhaustion occurs when the body | oses
7 excessive salt water through sweating, leading to
8 synptons |i ke heavy sweating, weakness, dizziness, and
9 nausea. A |ot of our enployees here were outdoors -- |
10 want to say about seven, about seven hours a day, nmaybe
11 seven and a quarter -- outside in this heat and the
12 hum dity in Florida.
13 Preventing heat-related illness requires a
14 conbi nati on of organizational policies and individual
15 precautions to be inplenmented by CSHA. Training and
16 awar eness prograns are vital to educate both workers
17 and enpl oyers about recognizing early signs of heat
18 stress and the inportance of a quick response. Yet the
19 federal governnent can spend $75 million on a parade
20 | ast weekend, yet they cannot forfeit funding to
21 protect the enployed veterans and civilian staff that
22 continue to conplete our mssion for caring for the
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1 veterans while conducting their duties and the
2 i ncreasi ng - increasing heat index globally.
3 Heat exposure on the job poses a serious health
4 ri sk that demands proactive neasures from both OSHA and
5 enpl oyers. As gl obal tenperatures rise and nore
6 I ndustries operate in hot environnents, understandi ng
7 and i nplenenting effective prevention strategies is
8 critical for the protection of one's personal life, in
9 order to performtheir job duties. Thank you for your
10 time.
11 MR. HERNANDEZ: Hi, good afternoon. Can you hear
12 me?
13 JUDGE LESLIE: Yes, sir.
14 MR. HERNANDEZ: Hi. M nane is Irving Hernandez.
15 | am al so part of AFGE, Local 547. [|'mthe safety
16 representative for all the bargai ning uni on enpl oyees
17 that we represent in this area. W represent also the
18 Nati onal Cenetery. Thank you, Kevin, for the -- for
19 your testinony.
20 I would like to nmake a presentation and add to
21 what Kevin has said, that there -- in addition to what
22 he nentioned, there are other i1ssues that we are
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presently having when it conmes to heat prevention in
t he wor kpl ace.

Currently, one major issue that we're having is
enpl oyees not being infornmed or being told if there is
a situation where they -- they -- if there is a heat
i1l ness or situation, they don't know where to go when
they're sick. And when they go to the process of
filing their paperwork through ECOMP, which is the
programthat is being used, they don't understand the
process. There's delay of care for the enpl oyees, and
t hey ended up havi ng nonths of confusion on how the
process i s being handl ed by the agency.

Specifically the VA, we're having serious issues
when it cones to enployees filing the proper
docunent ati on under the processes that are in place and
enpl oyees understanding howto file. There is no
follow up from managenent in sone cases and enpl oyees
ended up comng to us in the union to find -- for sone
sort of arelief to help themwth the process. R ght
now we know that in sone cases, nmanagenent is al so
m sinfornmed and give the wong information to

enpl oyees. They ended up filing for reasonabl e
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1 accommodat i ons rat her than workman conpensation cl ai ns
2 in sone -- or many of the cases related to heat.
3 | also, by trade, am an HVAC tech, so | deal with
4 tenperatures that are extrene. In many cases, Florida
5 Is one of those states where we don't have a -- we have
6 very little nonths where we don't have tenperatures in
7 excess of wet bulb tenperatures above 80 degrees.
8 Maybe a relief -- nmaybe in January or February, but
9 after that, throughout the year, we have over 11 -- or
10 al nrost 11 nonths of heat -- of continuous heat, and we
11 are expected to provide a relief to others under these
12 condi ti ons.
13 Specifically to ny trade, | can say that when we
14 had to repair air conditioning, we are expected to work
15 on roof, on the roof, on confined spaces, and outsi de.
16 Usual ly the air conditioning itself, when the air
17 condi tioni ng have issues, the tenperature of the air
18 condi tioner outside can range between 125 or 120
19 degrees on top of the outside tenperature, the sensible
20 heat that you feel when you're working outside. And we
21 are expected to work in those conditions.
22 | also wanted to say that for -- for -- on a very
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1 strange reason, the Departnment of Veterans Affairs, in
2 sonme cases -- especially, I'mtal king about the
3 facility that I'mattached to, which is Tanpa -- they
4 don't have bubblers or water cool ers outside anynore.
5 And there's not an offer fromthe managenent to supply
6 or provide water to the enployees. However, the VA
7 does offer water to the veterans and the famlies and
8 others. But for the enployees, that's not the case
9 unl ess, there is a major disaster or sonething |ike
10 t hat .
11 | want to bring, for exanple -- an exanple of the
12 police officers. Police officers here at the VA are
13 required to wear all the gear, all the -- all the stuff
14 that they have to wear on them And in sonme cases,
15 they have to stand -- stay outside for |ong periods of
16 time, if there's a situation. VLike it could be an
17 accident, it could be a veteran that had an epi sode or
18 sonmething. And while they're wearing, all of that,
19 there's not bubblers or anywhere where they can go.
20 And if they drink a lot of water, there is no outside
21 bathroomfacilities that they can use. So they're
22 limted as far as how they can relieve thenselves in
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1 cases of that nature when -- when they have to use the
2 bat hr oom sonmewher e.
3 | also want to enphasize, for exanple, as well as
4 the uniforns that is being inposed into the enpl oyees.
5 For exanple, we have for the cenetery, they have
6 created this situation that enpl oyees have to -- the
7 enpl oyees that do all this outside work have to wear
8 specific type of uniforns that are really hot to wear,
9 | i ke a specific color, like red or -- or blue or a
10 bl ack even. And they're supposed to be working under
11 those conditions. W have been advocating for these
12 enpl oyees to be able to be able to talk, to have sone
13 sort of a better material to use when they' re working
14 outside, due to the extrene tenperatures that they' ve
15 been exposed conti nuously, especially at the cenetery.
16 And at the main facility when they had to work on
17 the roof, and when you go to the roof of the hospital,
18 especially in the penthouse, or the biggest --or the --
19 or the seventh floor, the heat reflects off the roof
20 and then hit the enployees. And it's extrenely hot in
21 t hose conditions, sonetines to be able to repair -- or
22 to do repairs in sone other cases.
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1 | don't think that | have |left anything out other
2 than the - that the situation that there's very little
3 mandat e or standard operating procedures when it cones
4 to heat - to heat-related issues. And these - | thank
5 OSHA for having this forumfor us to be able to present
6 all these different discrepancies that we have found
7 that are still - that is affecting everybody working
8 fromthe cenetery enployees |ike Kevin or the police
9 officers or the enployees that work inside.

10 For exanple, the boiler plant operators, the

11 regul ar tenperature inside that plant, it ranges, on an
12 average day when the tenperature is about 80 degrees

13 out si de, about 103 degrees. That was a normal day and
14 that is throughout the day, throughout the night,

15 because of the boilers working and operating. And the
16 operators are supposed to work sonetine in those

17 condi ti ons.

18 So again those are the nmain -- main issues that we
19 found, as well as the problemw th the enpl oyees trying
20 to find relief when they get -- when they're sick or

21 they're trying to file the proper docunentation and

22 that is not avail abl e.
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1 And one last thing | want to say. |I'ma
2 Floridian. | live in Florida and Florida just passed a
3 law this year. | think that it's going to start --
4 takes effect in a couple of weeks in July, the 1st
5 where adult workers are prevented from-- there's a --
6 a ban fromthe State of Florida that ban | ocal
7 governnents for inplenmenting any heat standards. So
8 this heat standard from OSHA i s paranount to be able to
9 save lives and -- and to have that into account. Thank
10 you for your tine. And once again, ny nane is |lrving
11 Hernandez and |I'm here for any questions.
12 MR. LOPEZ: H . Good afternoon, everybody. M
13 nanme is Gabriel Lopez with the National VA Council
14 |"ma national representative. I'malso with the
15 Nati onal VA Council Health and Safety Coonmittee. And
16 | ' m speaki ng on behalf today -- because | do live in
17 the western side of the United States -- so |"'|
18 talk -- 1'll talk about this, but relating to
19 California, Nevada, and Arizona, where the tenperatures
20 during the sumer, basically from 111 to 122 during the
21 summer. So it gets pretty hot. So we know heat, okay.
22 So I'mrepresenting counties |Iike Kern County, San
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1 Bernardi no, O ark, Lincoln counties, Yuma, Maricopa,
2 all those really, really hot areas.
3 So good norning. Today's topic is heat stress.
4 It's a critical concern for every worker, particularly
5 as tenperatures increase. OSHA, the Cccupationa
6 Safety and Health Adm nistration, plays a key role in
7 ensuring safe working conditions, including protecting
8 wor kers from heat dangers. Wile water, rest, and
9 shade are inportant, they do not offer a conplete
10 solution. Stronger, clearer standards from OSHA are
11 necessary to keep our workers safe. | represent the VA
12 and many federal workers.
13 Acclimation is a key aspect of heat safety.
14 Acclimation is a physiol ogical process where bodies
15 adjust to working in hot environnents. A lot of us are
16 used to that, here in California.
17 OSHA stresses the inportance of gradual
18 acclimation process, particularly new and returning
19 wor kers using the 20 percent rule. And this rule neans
20 t hat exposure on the first day and then it decreases
21 nore 20 percent each subsequent day, potentially taking
22 up to 14 days or longer for full acclimtion. Skipping
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1 or rushing these processes can |l ead to dangerous heat,
2 stress and illness. And | stress that because
3 sonetines, they know that's the standard, they know
4 they have to go through those 14 days of acclimtion
5 and stuff. But sonetines, oh yeah, we'll do it four or
6 five days. You're fine. You're acclimted. W need
7 to keep a strong standard.
8 The next we consider clear heat triggers. dear,
9 defined standards are needed to nmandate action based on
10 specific heat index |levels or -- or environnental
11 factors. Relying on subjective assessnents or waiting
12 for synmptons is insufficient -- synptons, |'msorry.
13 OSHA recomrends provi di ng adequate cold water, rest
14 breaks, and shade, a cool rest area. Explicit
15 threshol ds for action are needed to ensure consi stent
16 and effective protection, hel ping enpl oyers and
17 enpl oyees understand exactly when and how to i npl enent
18 heat prevention neasures.
19 So ny focus to that is to educate, to -- to -- to
20 push forward these standards, |et them know when t hey
21 can speak up. Because of a |lot of our enployees don't
22 know when to speak up. Sone of themare -- are told
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1 not to speak up. Sonme of themare afraid to speak up.
2 So if we can inplenment these standards to both
3 | eadershi p and enpl oyees, it mght save |ives.
4 Mandatory rest breaks are also critical. OSHA
5 states that enployers should require workers to take
6 breaks when heat stress is high. These breaks nust be
7 | ong enough for recovery and should increase in |ength
8 and frequency as heat stress rises. Factors |ike
9 envi ronnmental heat, physical activity |evels,
10 I ndi vidual risk factors, and rest |ocation influence
11 break durations. These are essential to prevent heat-
12 related ill nesses and ensure worker safety.
13 Wiy water, rest, and shade alone are -- are
14 sonetinmes not sufficient. Providing water rest and
15 shade al one is not enough. While these are essenti al,
16 they are just a starting point. Wthout clear
17 gui delines from OSHA on acclimation, heat triggers, and
18 mandatory rest breaks based on objective criteria and
19 responsibility for safety can fall disproportionately
20 on workers. This can |ead to dangerous situations,
21 especially for new workers. Heat stress can lead to
22 decreased performance, |oss of productivity,
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hospitalization, and in sone cases, even death. That's

10

11

12

13

14

15

16

17

18

19

20

21

22

why strong, enforceable standards are crucial here for
us.

OSHA' s focus on heat and illness prevention is
vital, but conprehensive standards nust be advocated
for. These standards should include specific
requi rements for acclimation, clear heat triggers,
mandatory rest breaks, and inplenenting these neasures
can truly protect workers fromthe potentially
devastating effects of heat stress.

We need to clarify enployer obligations and cl ear
the steps to effectively protect federal workers from
hazar dous heat and hol d them accountable. Safety first
before productivity. W need to enforce this standard
ASAP. It is crucial to the safety of all federa
enpl oyees. | represent clinics out in the mddle of
Mojave, in the mddle of Death Valley. These are
deserts. The heat is unbelievable, whether you're
wor ki ng inside or out. Just getting acclimted to that
heat is -- is a stressor itself.

We ask you, OSHA, to please pass strong heat

standards and issue a final standard for heat and
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1 illness. And that'll be it for ne.
2 M5. RODRI GUEZ: (Good afternoon, everyone. This is
3 MIly Rodriguez and I work at the American Federation
4 of Governnent Enpl oyees at the national office. | wll
5 not be presenting testinony this afternoon, but we have
6 submtted comments witten for the record, and |'m here
7 to thank and to support our representatives fromthe
8 Nati onal VA Council for sharing their experiences. And
9 we know that that is really where things lie in terns
10 of the -- the protections that are needed. You have
11 heard from t hem about how nuch -- how nuch they -- how
12 much really they -- needed they are. And | will just
13 turn it back. And | wll also try to help themwth --
14 field any questions and anything that we mght fill in
15 afterwards for the record. Thank you.
16 JUDGE LESLIE: Thank you, Ms. Rodriguez. And
17 before | turn it over to OSHA for any questions you may
18 have, | would just rem nd the panel before answering a
19 question to identify thensel ves for conpl eteness of the
20 record. Thank you. Does OSHA have any questions for
21 any nmenber of this panel?
22 DR. SCHAYER: Yes, we do, Your Honor. | think ny
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guestion is for M. Lopez. Again, |'m Stephen Schayer,

2 from OSHA St andards and Gui dance. You nentioned

3 acclimatization, M. Lopez, and | was just wondering if

4 you coul d tal k about how your nenbers are currently

5 doing acclimatization, if at all

6 MR, LOPEZ: | would probably have to do that in

7 t he post hearing comments so | can get all the

8 I nformation exactly. | -- 1 -- 1 don't like to guess.

9 | like -- I like to have -- you know -- response.

10 DR. SCHAYER: Sure. Sure. That woul d be great.

11 Thank you very nuch.

12 MR. LOPEZ: You're wel cone.

13 DR. SCHAYER. |I'd now like to turn it to Zoe

14 Pet r opoul os.

15 M5. PETROPOULCS: Hello, Zoe Petropoulos with the

16 Directorate of Standards and Guidance. In the AFCE

17 comment, there was a recommendation that OSHA clearly

18 define, quote, "sufficient frequency” in the context of

19 nmoni tori ng under paragraph (d). Wat does the panel

20 suggest as an appropriate frequency of nonitoring heat

21 I ndex or wet bulb globe tenperature at work sites?

22 M5. RODRIGUEZ: Sorry, trying to get to the
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1 unnute. | think we'd Iike to fornmulate a nore
2 definitive --
3 JUDGE LESLIE: M. Rodriguez, | knowit's you.
4 l|"'msorry for interrupting you. | knowit's you
5 because you just -- | can see online you lit up. But
6 for the record, can you please identify yourself?
7 M5. RODRI GUEZ:  Yes.
8 JUDGE LESLIE: Before you answer. And again, just
9 a rem nder to everyone else to please identify
10 t hensel ves before you answer.
11 M5. RODRI GUEZ: Yes. Thank you for the rem nder.
12 This is MIly Rodriguez, AFGE national office, and I
13 was saying that | would like to fornulate a response to
14 that and submit that in our post hearing comrents.
15 Thank you. In ternms of the frequency that that you
16 asked about.
17 M5. PETROPOULCS: Thank you.
18 DR. SCHAYER Okay. This is Stephen Schayer again
19 with OSHA. And I1'd now like to pass it to Joo-Hyung on
20 t he panel here.
21 M5. SHHN. Hi, this is Joo-Hyung Shin from OSHA
22 | have two questions. One is -- so as a union,
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1 covering workers literally across the country, we were
2 wondering if you have conducted analysis or if there is
3 any observations that you have had about the inpact of
4 exi sting heat regul ati ons and workers across the --
5 different states across the country? W're curious if
6 you have any information on that issue.
7 M5. RODRIGUEZ: |I'msorry, thisis MIly
8 Rodriguez. | didn't get the first part of your
9 guestion, so I'mnot clear if the question is we have
10 surveyed our nenbers? So yeah, if you could repeat the
11 question, that would be great. Thank you.
12 M5. SHIN: So presumably your nenbers, sone of
13 your nenbers are in states with existing heat
14 standards, sonme are not. So we were wondering, like if
15 you have conducted any internal analysis or even any
16 observations that you have regarding the effectiveness
17 of these existing state standards on worker outcones.
18 M5. RODRIGUEZ: So for federal enployees -- this
19 iIs MIly Rodriguez -- for federal enployees, the only
20 standards that would apply are federal standards. And
21 so we are very much in support of the OSHA standard
22 t hat has been proposed. None of our nenbers are
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1 covered by any of the state regulations that m ght be
2 passed or that are in place already within any state.

3 And so jurisdiction only really falls to federal OSHA
4 for any of our nenbers. And so that's sort of the

5 general response that | wll give you.

6 In ternms of just generalities with -- you know, |
7 think it falls to the things that both M. Lopez and

8 M . Hernandez nentioned about the differences in

9 climates, but anything el se doesn't really apply to our
10 menbers at this point. | hope that answers your

11 gquesti on.

12 M5. SHIN. Thank you. GCkay. Thank you for --

13 that was very hel pful. Just |I'mjust out of curiosity.
14 | have a follow up question. So like, if you're like
15 in a state that has a state heat standard, but you are
16 a federal enployee in that state, like -- | mean could
17 there be -- like, what in reality do you think that

18 kind of difference in coverage would affect the federal
19 enpl oyees, like turnover -- like their job choices
20 or -- | guess I'mtrying -- | guess what |I'mtrying to
21 get at is that -- |ike how your nenmbers -- | guess --
22 |''msorry.
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1 | guess I"'mtrying to get to the -- nore curious
2 about your nenbers experiences in -- who are in
3 states -- as federal enployees are not covered by the
4 state standard that applies to other private sectors in
5 that state, but are not covered by the federal -- any
6 wor ker testinony to that effect, that would be very
7 hel pful for us. Thank you.
8 M5. RODRI GUEZ: Ckay. So MIIly Rodriguez, again.
9 | would just say that, where we have seen good
10 protections in place, we know that those are the ones
11 that we're trying to support and acknow edge t hat
12 the -- on OSHA side for -- for federal enployees,
13 because they would be the only ones that would cover
14 t hem
15 So however good a standard m ght be at the -- at
16 the State level, or even at nunicipal |evel, federal
17 agencies are not required to follow those. And so al
18 that our nenbers can see is that there's sonething good
19 t hat we should have on the federal |evel. And so
20 we're -- we mght be using sone of that |anguage to
21 say, these are the good conponents of a state program
22 and that we would like to see in a federal OSHA plan --
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1 OSHA program But that is as far as that will go.
2 Al'l agencies, because they are national, have
3 national policies that govern health and safety |ike
4 t hey govern everything else. And so there are sone
5 general policies that federal agencies have that are
6 nati onwi de, and they can be -- and they're inpl enented
7 no matter where the agency is across the nation and
8 abroad, soneti nes.
9 The differences woul d be where sonetines there
10 m ght be sone |ocal policies that are inplenented that
11 are put into -- into place because they are -- because
12 they have to be different, they have they have
13 differences in -- in the state. Sone of that we are
14 able to facilitate because of collective bargaining.
15 When we have col |l ective bargai ning agreenents, you
16 m ght be able to push for sonething that's stronger
17 t han what the national policy is. But that is all sort
18 of internal within the agency. And that depends on the
19 rel ati onship of the agency that we -- that -- that our
20 union has with the agency or any other union.
21 And so that would -- that would nmake the
22 difference in terns of where protection would cone
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1 from So national policies, because federal agencies
2 are nationwi de. And so sort of back to the point that
3 only federal OSHA has jurisdiction over federa
4 enpl oyees. And so they are the only ones that
5 cannot -- OSHA would be the only one to offer that
6 protection. | hope that addresses it.
7 M5. SHHN.  Well, thank you very nuch. M final
8 question is - this is a data question, too, for
9 econom c analysis. So we were we are curious if you
10 have - again because you have - you cover workers
11 across the nation - if you have informati on on worker
12 types who are exposed to indoor as well as outdoor heat
13 in states with climtes simlar to Al aska.
14 M5. RODRIGUEZ: | don't --
15 M5. SHHN. Sorry. A little nore context on our
16 analysis -- so in our analysis, |like we weren't able to
17 preci sely neasure -- |ike presumably there are workers
18 in states |i ke Alaska wth exposure to indoor heat.
19 But we were -- we didn't have any information or data
20 that could i nform worker exposure to indoor heat in
21 pl aces |i ke Alaska. So we were wondering if, based on
22 your nenber's experience, if you have any insight to
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1 t hose ki nds of scenari 0s?
2 M5. RODRIGUEZ: | don't have any -- this is MIlly
3 Rodriguez. | don't have anything specific to that, but
4 you raised a really good question. And I'd like to do
5 alittle bit nore digging into that information and
6 present -- and present that in our post-hearing
7 remarks, if that's okay. And |'m not sure whether
8 maybe M. Lopez or M. Hernandez m ght have --nmaybe M.
9 Lopez m ght have sone other -- anything else to add to
10 that? No? kay.
11 MR, LOPEZ: Sorry, this is Gabriel Lopez. | was
12 | ooking into those -- | was |ooking into that, but
13 again, I will -- 1 will let you know in the post-
14 heari ng conmments, as soon as | get information and I
15 wll share it with all of you. And this will be com ng
16 fromareas |ike Al aska, North Dakota, Oregon and stuff
17 l'i ke that.
18 M5. RODRI GUEZ: Yeah. The only thing that | nean,
19 situations cone to mind with -- with mlitary
20 I nstallations and aircraft hangars where aircraft
21 mechani cs m ght be working. These tend to be
22 facilities that are very hot, just typically, whatever

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 2 6/17/2025
Page 217
1 t he weat her happens to be. But we will look into a
2 little -- into that a little bit nore. Thank you for
3 t he questi on.
4 M5. SHI N Yes.
5 DR. SCHAYER:. Thank you very much. This is
6 St ephen Schayer again fromOSHA. And I'd like to turn
7 it to Tiffany DeFoe.
8 M5. DEFOE: H . For the record, this is Tiffany
9 DeFoe with the Directorate of Standards and Cui dance,
10 OSHA. I n your testinony, you expressed support for the
11 I nclusion of -- of mandatory rest breaks. |'massum ng
12 you meant nmandatory schedul ed rest breaks, in the event
13 t hat OSHA noves forward with the final standard for
14 heat. And as |'msure you're aware, in the proposal,
15 for the high heat trigger, there's a requirenment for 15
16 m nutes every two hours.
17 I"mwondering -- and this is -- feel free to
18 answer now, but | suspect this mght be nore of a -- a
19 post hearing coments kind of -- kind of response. |'m
20 wondering if folks in your nmenbership can coment on
21 whet her there are cases where, when the -- when the
22 proposed version of the mandatory schedul e breaks woul d
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1 be logistically difficult to do in their jobs or m ght
2 be unsafe in their jobs, which we've received sone
3 f eedback nmay be the case in certain industries.
4 So it'd be interesting to knowif -- if in your
5 menbership, in their experience, they've experienced
6 problens with that -- or types of work that our rest
7 break -- our proposed rest break schedul e woul d not be
8 conducive to. And if so, if there are any specific
9 revisions that your organizations m ght suggest to
10 the -- the version of the schedul ed mandatory rest
11 breaks that we proposed.
12 M5. RODRIGUEZ: This is MIIly Rodrigues, | --
13 okay. Gabriel or Irving?
14 MR. LOPEZ: This is Gabriel Lopez. | believe that
15 the mandatory 15 breaks -- or -- or standard 15 are
16 fine. But -- but I -- 1 think it would be situational
17 for -- for -- for sonetinmes -- because we've ran into
18 t hose kind of issues before where, you know, they only
19 give themthe 15, but this guy's hyperventilating and
20 stuff. We need to extend it to about 20 to 30, neke
21 sure he's okay.
22 So -- so those are the kind of things that we're
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1 | ooki ng at, especially fromour nmenbership, to see if
2 any situations that have happened. But -- but if we
3 | ook at themindividually, situational, it would be
4 maybe a revised, you know, standard 15 mnutes. But if
5 the situation accounts for it, can we extend it until
6 the -- you know, if there's a situation where they're
7 havi ng i ssues?
8 M5. DEFOE: Thank you. Yes. W're certainly
9 interested in that kind of feedback. But | wanted to
10 clarify that | was al so asking about -- are there cases
11 I n your nenbers experience where the type of job
12 they're doing -- where having to take a 15 mi nute break
13 every two hours as opposed to sone different
14 schedule -- are there instances where that m ght be
15 difficult for themto do because of the nature of their
16 job, or it mght be unsafe? And if so if there are any
17 revi sions that your nenbership woul d suggest.
18 M5. RODRIGUEZ: This MIly Rodriguez. And | wll
19 say that, yes, that's probably sonething that we w |
20 be able to better address in our post-hearing comments.
21 But | imagine there m ght be sone of those situations,
22 and we'll check in with sonme of our nenbership to see
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1 what m ght be sonme alternatives, or -- or there are
2 some things that they already are doing that are a
3 little bit different fromsort of schedul ed things,
4 where they may not be able to stop the work, because
5 it's -- they're working on an energency, another -- a
6 di fferent kind of energency. But we will check into
7 that. Thank you.
8 M5. DEFOE: Thank you. Yes. Appreciate it.
9 DR. SCHAYER: Okay. Thank you. This is Stephen
10 Schayer again, at OSHA, and I'd like to turn it to our
11 | ast questioner, Lisa.
12 M5. LONG Thank you, Steve. This is Lisa Long
13 from OSHA, Directorate of Standards and Gui dance. And
14 gi ven the nunber of enpl oyees you have across the
15 country, | have a geography-based question. That, as
16 we heard today from others, yesterday and today, that
17 enpl oyers want ed geogr aphy-based triggers. Do you
18 agree with this and why or why not? If you do, can you
19 hel p us understand what that m ght | ook Iike?
20 MR. LOPEZ: This is Gabriel Lopez. | -- 1 -- we
21 will answer that in the -- in the post hearing coments
22 and briefs. It's one that we need to | ook into.
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1 M5. LONG Ckay, thank you for that. And one
2 final question on training. Wat types of materials do
3 you find the nost effective for training?
4 M5. RODRIGUEZ: |I'msorry. This is Mlly
5 Rodriguez. | was witing down the |ast question.
6 Coul d you repeat that one, please?
7 M5. LONG M final question -- this is Lisa Long
8 again -- what types of training materials do you find
9 nost effective?
10 M5. RODRIGUEZ: | think there are several
11 different things, and -- and | think everything cones
12 to how conprehensive it is. And so having certainly
13 materials that are that are witten in plain |anguage
14 with illustrations. Mny of the things that we've seen
15 out of OSHA in recent years fall under that sort of
16 very general rubric.
17 But materials that you hand out are not enough. |
18 think training needs to be conprehensive in terns of
19 having time with -- with an instructor, where people
20 are sharing information and -- and have the ability to
21 and the opportunity to ask questions to be clear on the
22 I nformation that is being shared and then have a way to
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1 be able to followup. So | think there's a variety of
2 t hi ngs that can be done. And you know, we can put in
3 some -- some general thoughts on that in our post
4 heari ng comments as -- as suggesti ons.
5 But | think there's a variety of ways that can be
6 done. But | -- but with the main issue being, the main
7 concerns being, information shared with enpl oyees in an
8 under st andabl e way, with sone graphics and
9 il lustrations and sinple | anguage and the opportunity
10 to ask questions and have -- and have di scussion around
11 the informati on, so that people can understand,
12 especially something as inportant as their health.
13 M5. LONG Thank you.
14 DR. SCHAYER (Ckay. And this is Stephen Schayer
15 again fromGOSHA. | just wanted to thank the panel for
16 your testinony. And Your Honor, that concludes OSHA's
17 guesti ons.
18 JUDGE LESLIE: Thank you. Does the Ofice of the
19 Solicitor have any questions for this panel?
20 M5. LEVIN. Yes, this is Jennifer Levin for the
21 Ofice of the Solicitor. | wanted to ask M. Burke and
22 M . Hernandez about their experience with the
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1 opportunity for cenetery workers to take breaks,
2 whet her that is breaks like on -- as needed or breaks
3 that are schedul ed or nandatory?
4 MR. BURKE: This is Kevin Burke. As of now, our
5 schedule is so heavy that we only have very limted
6 avail able time between services and burials --
7 schedul ed burials. So we don't have a set tine. If we
8 have a 15 m nute increnent between services, we'll take
9 a break. So wth the limted staffing we have right
10 now, it's -- yeah, it's pretty nuch whenever the tine
11 Is available. That's when we're available to take a
12 break. So sane thing with lunch as well. Some people
13 will take lunch at noon, others, you know, after
14 finishing a burial. But you know, 1:00 if they have
15 i ke even 15, 20 mnutes, that's considered a 30 mnute
16 | unch.
17 M5. LEVIN. Thank you.
18 MR. BURKE: You're welcone. Thank you for your
19 tinme.
20 JUDCE LESLIE: Any other questions fromthe
21 Solicitor?
22 M5. LEVIN. No, that's all for me. Thank you very
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1 much, to -- to everyone on the panel.
2 JUDGE LESLIE: Thank you. Mariam any questions
3 fromthe participants?
4 M5. CARLON: Yes, we have two. The first is from
5 M. Schneider. Please state your nane for the record.
6 MR. SCHNEIDER: Hi . Thank you very nuch for your
7 testinmony. M nane is Scott Schneider, and | had a
8 question for you, MIly. 1Is what -- | wanted to find
9 out, you know, about the inportance of -- of worker and
10 or enpl oyee involvenent in the devel opnent of health
11 and safety plans for heat stress and their
12 i npl enentation. How nuch -- how inportant is it and
13 what can workers add to this process?
14 M5. RODRI GUEZ: Thank you for your question. |
15 think it's critically inportant to have worker
16 participation and invol venent in devel opi ng and
17 | mpl ementi ng any programin the workplace, and
18 especially sonmething Iike we're tal king about here with
19 heat. As you have heard fromrepresentatives in
20 different kinds -- different kinds of work that AFGE
21 represents, their experiences are critical. They're
22 very inportant. They know what the work is, they know
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what they're doing, they know what -- what they need.
And for a very infornmed programto be devel oped, we
need t he voices of working people, the fol ks who are
doing that work, in addition to the professionals, in
addition to the folks -- to the managenent fol ks who
know how to run those operations. But they know the
wor k.  They know how to run those operations as well.

And so | think it's critically inportant to have
theminvolved in the devel opnent and the -- and then of
course, evaluation. Because, you know, prograns can --
can get devel oped and i npl enented and then sort of fall
by the wayside. So it's inportant to have working --
wor ki ng people involved at all different |evels of
those prograns. And | think we try to put that into --
into the work that we represent within AFGE, within the
heal th and safety conmttees that these fol ks typically
wor k on and col | aborate wi th managenent when we have
t hat opportunity.

But yes, thank you for that question. | think
it's critically inportant to have worker involvenent in
t hose devel opnents and pronoting those prograns.

MR. SCHNEI DER:  Thank you very much.
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1 JUDGE LESLIE: Any other questions, M. Schneider?
2 MR SCHNEIDER: No, that's it. Thanks.
3 JUDGE LESLIE: Thank you. Mariam our next
4 partici pant, please.
5 M5. CARLON: And then, Jordan, please state your
6 name for the record.
7 MR. BARAB: Yeah. Hi, this is Jordan Barab. |
8 just wanted to ask any of the testifiers if -- are
9 AFSCVE nenbers all allowed, at any tine in the day,
10 when they're feeling hot or thirsty to take a 15 mnute
11 break, go find a shady area and sone water? O do they
12 need enpl oyer's perm ssion to do that?
13 MR. HERNANDEZ: H this is Irving Hernandez. |
14 don't know if they can hear ne?
15 JUDCGE LESLIE: W can hear you, M. Hernandez.
16 MR. HERNANDEZ: Thank you. Thank you for the
17 guestion, M. Jordan. They have to -- right now, the
18 policy is that the enpl oyees have to ask for
19 perm ssion. |In many cases, nanagenment i s not
20 available. And it's -- it's just kind of convol uted
21 how t hey have it done. You know but it -- it is a
22 requi renent that you ask for permssionto -- to go and
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1 get water sonmewhere. As | nentioned before, water is
2 not provi ded by managenent and nmany of the bubblers --
3 | don't know, I'"'m-- I'ma child of the 70s. | used to
4 find the -- the water hose and drink for the water hose
5 back in the day. That is not avail able anynore. In
6 the canmpus that | amin, in Tanpa, you have to probably
7 go inside and find a place where you can relieve -- get
8 sone water or sonething to drink, but you have to ask
9 for permssion. And in -- in sone cases, we have had
10 I ssues with sone very stern managenent that want to --
11 I f the enployee, they don't see him in sonme cases they
12 want to charge himw th AWOL, absent w thout |eave or
13 sonmething like that. And you know, the union have to
14 get involved. And we had to file the grievance and all
15 of that. But yes, it's -- it's part of how they have
16 it set up or the experience that we have currently.
17 MR. BARAB:. kay. So just to clarify, you
18 mentioned this, but so your nmenbers are soneti nes
19 subject to discipline if they feel the need to | eave
20 the job to go get water or to go rest in sone shade?
21 MR. HERNANDEZ: That is correct. Many of the
22 cases, many of the nenbers, as | nentioned -- and |
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1 wanted to nention this, feel scared to go to the
2 managers. |In sone cases, they cone to us first so that
3 we can act in their behalf, because they feel
4 threatened that they're going to lose their job or
5 t hings of that nature. Yes.
6 MR. BARAB: Thank you.
7 JUDGE LESLIE: Any further questions?
8 M5. CARLON:. W actually have one nore question,
9 Your Honor.
10 JUDCE LESLIE: Thank you.
11 M5. CARLON:. Ms. Shrestha. Excuse ne. Please
12 state your name for the record.
13 M5. SHRESTHA: Hi. Sorry, | -- it didn't cone up
14 for me for a second. Sorry about that. H . M nane
15 I s Ayusha Shrestha fromthe AFL-CIO. | wanted to
16 ask -- this is for a question for anyone, but |
17 specifically wanted to ask Gabriel a question about why
18 enforceabl e heat protections matter for union nenbers.
19 MR. LOPEZ: They matter because it can be
20 enforced. You know, right now, |ike as you' ve heard,
21 they -- they -- they're having questions -- should I
22 even ask to -- to go out and take a break. You know, |
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1 nmean, we -- we advocate to train supervisors and -- and
2 wor kers on -- on heat stress, you know, and the
3 triggers of them and provi de adequate anmpunts of coo
4 and water in work areas.
5 As you can see with the - with the National
6 Cenetery enpl oyees, they don't even provide water. So
7 we need to stress these standards. | nean, to
8 recogni ze the signs and synptons. You know, the cause
9 of heat-related - you know, proper care, use of heat
10 protectiveness, and effects of - of - of heat. You
11 know, to train these supervisors to recognize, but also
12 train the enpl oyees to not feel bad or not feel scared
13 O asking their supervisor - hey, |I'm al nost passing
14 out here.
15 And believe it or not, Nevada -- a couple sumers
16 ago, the whole day was 122 degrees at the VA hospital.
17 That -- that's a |lot of heat and then to be afraid of
18 asking for help. So -- so we advocate for these
19 standards to be pushed so they could be enforced. If
20 t hat answers your question a little bit, M. Ayusha?
21 M5. SHRESTHA: Yes. Thank you, Gabriel.
22 MR. LOPEZ: You're wel cone.
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1 JUDGE LESLIE: Any other questions, M. Shrestha?
2 M5. SHRESTHA: No. That's it. Thank you, Your
3 Honor .
4 JUDCGE LESLIE: Thank you. Any other participants,
3 Mar i anf?
6 M5. CARLON: There are not, Your Honor.
7 JUDGE LESLIE: Any follow up questions from OSHA?
8 DR. SCHAYER:. No, we have no foll ow ups, Your
9 Honor .
10 JUDCE LESLIE: Thank you. Fromthe Ofice of the
11 Solicitor?
12 M5. LEVIN. No, | do not. Thank you.
13 JUDGE LESLIE: Thank you. | would like to thank
14 all nmenbers of the panel for their testinony and for
15 their time and participation today. It is very nuch
16 appreciated. And you are --
17 M5. RODRI GQUEZ: Thank you, Your Honor. OCh, sorry.
18 Your Honor, if I -- if I may, we have focused today on
19 our nenbers within the National VA Council, so
20 enpl oyees of the national of the VA, the Departnent of
21 Veterans Affairs. But just as a rem nder that AFGE
22 al so represents federal enployees across the country
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1 who work in various different agencies and who have
2 pretty nmuch all the same types of heat exposures that
3 ot her col | eagues from ot her unions have tal ked about .
4 So | just wanted to put that into the record. But
5 t hank you for that opportunity.
6 JUDCE LESLIE: Thank you. Your rem nder is noted
7 for the record. And again, thank you for your tine.
8 Thank you. That is the |ast panel for the day.
9 And with that being said, we are now at the end of al
10 schedul ed w tnesses for today. | would like to rem nd
11 the hearing participants that they may submt
12 addi ti onal evidence or statenents relevant to the
13 proceeding within 90 days of the end of the hearing,
14 which will be Septenber 30th, 2025. At that point, the
15 record for this rulemaking will close.
16 On behal f of the Departnment of Labor, | wish to
17 publicly thank all those people who gave of their tine
18 and testinony to contribute to this hearing today. To
19 all participants, thank you for your interest in this
20 I nportant matter. This hearing is hereby adjourned for
21 today. We will reconvene at 9:30 a.m tonorrow. Thank
22 you.
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