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1 PROCEEDI NGS
2 JUDGE HENLEY: We are on the record. The hearing
3 will come to order
4 This is an informal public hearing on the
5 Qccupational Safety and Health Adm nistration's
6 proposed rule for heat illness and injury prevention in
7 out door and indoor work settings. The Notice of
8 Proposed Rul emaki ng was published on August 30, 2024 in
9 vol unme 89 of the Federal Register, beginning at 70698.
10 | am Stephen Henl ey, Chief Admnistrative Law Judge for
11 the United States Departnent of Labor, and | wll be
12 presi ding over today's hearing.
13 The purpose of the hearing is to receive, from
14 interested parties, oral testinony as well as other
15 I nformation pertinent to the proposed rule. After this
16 heari ng and the post hearing coment period have
17 closed, OSHA wll review the entire record in
18 determ ning the content of the final rule. M role as
19 presiding judge is limted to conducting the hearing to
20 ensure that a conplete and accurate record is nade, and
21 that all interested parties receive a fair hearing and
22 have the opportunity to submt their information.
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1 The hearing schedul e and OSHA' s procedures
2 governing this hearing are available on the website at
3 www. osha. gov/ heat - exposur e/ rul emaki ng. These docunents
4 were sent to people and organi zations who filed a
5 tinmely notice of intention to appear at this hearing.
6 A few words about the nature of the hearing.
7 Despite its informal nature, it is governed by rules,
8 both OSHA' s rul es governing hearings at 29 CFR Part
9 1911 and the hearing procedures issued specific to this
10 rul emaki ng. These rules are neant to ensure that
11 everyone has a fair opportunity to speak and express an
12 opi ni on about the proposed rule. To that end, they
13 also allow ne to hold witnesses to their allotted
14 tinmes, limt undue repetition or excessive argunent,
15 and generally keep the hearing on schedul e.
16 Any witten comments you have submtted to the
17 docket are already part of the record of this
18 rulemaking. In the rare case where witnesses wish to
19 provi de any ot her docunents that have not already been
20 entered in the docket, they should provide them by
21 emai |l to oshaevents dsg@lol . gov before the w tness
22 begins their testinony, so that they can be entered as
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1 exhibits in the record.
2 Because all pre-submtted docunents are already
3 part of the record, your oral testinony should
4 concentrate on presenting the highlights of your
5 witten comments or clarifying your witten subm ssion.
6 Hearing participants may al so submt additiona
7 evi dence or statenents for a period of 90 days fromthe
8 end of the hearing, which will be Septenber 30, 2025.
9 At that point, the record for this rulemking wll
10 cl ose.
11 Today after each speaker or panel of speakers
12 conpl etes giving oral testinony, OSHA representatives
13 wi || have an opportunity to ask questions of the
14 speaker or panel. Wen OSHA has finished asking
15 guestions, there will be an opportunity, as tine
16 permts, for persons who filed a tinely notice of
17 intention to appear to question the w tness or panel.
18 Participants may only direct questions to w tnesses
19 w th whom they have no organi zational affiliation.
20 This is a process | intend to follow After OSHA
21 has fini shed asking questions of a wtness or panel, |
22 w |l ask participants who wi sh to ask questions of the
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1 witness to identify thensel ves by pressing the raise
2 hand button in Wbex, or by -- three on their phones
3 for those who have called in.
4 Based on the hearing schedul e and the nunber of
5 partici pants who wi sh to ask questions, | wll
6 determ ne the order in which participants will question
7 the particular witness or panel and any tine
8 restrictions on that questioning. |If there are nore
9 questions then we have tine for today, it nmay be
10 possi ble to ask additional questions after the
11 conclusion of the final witness's testinony.
12 Further, if witnesses are unable to answer a
13 guestion during today's hearing or would |like to expand
14 on the answers provided, they are wel cone to use the
15 post - hearing comment period to submt such information.
16 | would also like to remind you that this
17 proceeding is being recorded and transcri bed by a court
18 reporter. To ensure that the reporter is able to
19 provi de an accurate record of all the testinony,
20 questions, and responses, please try to renenber to
21 provi de verbal responses to all questions. The court
22 reporter may have a hard tine seeing if you only nod or
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1 shake your head in response to a question.
2 In addition, please renenber to identify yourself
3 bef ore begi nning your testinony and before asking or
4 answering a question. And do not worry, | know many
5 partici pants are not accustoned to doing these things.
6 Il wll try to remnd you as we go along. The
7 transcript of the hearing wll be uploaded to the
8 heari ng docket on regul ati ons. gov, approximately two
9 weeks follow ng the hearing. Finally, | believe M.
10 Wles fromthe Solicitor's Ofice may have a few
11 exhibits to enter into the record before we get to our
12 first wtness.
13 M5. WLES: Yes, Linda Wles fromthe Solicitor's
14 O fice. Thank you, Your Honor. | would like to offer
15 as Exhibit 1 the master index of the conplete record of
16 this rul emaki ng as of today's date. This should be
17 i ncluded in the hearing record. This is not a copy of
18 all the docunents that have been submtted to -- this
19 Is not a copy of all the docunents that have been
20 submtted to the docket. Rather, it's a list of al
21 t he docunents that are a part of the public docket of
22 t hi s rul emaki ng, docket nunmber OSHA-2021-00009.
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1 Al'l of the docunents listed here are avail able for
2 I nspection and, as perm ssible, copying at the OSHA
3 Docket Ofice. In addition, all of the docunents are
4 listed in the docket index for this rul emaking at
5 www. r egul ati ons. gov, the federal e-rul emaking portal.
6 JUDGE HENLEY: Thank you, Ms. WIles. The naster
7 i ndex will be nmade a part of this record.
8 M5. WLES: Linda Wles fromthe Solicitor's
9 O fice again. Thank you. | also have an additi onal
10 few other exhibit related requests.
11 First, | would |like to reserve Exhibit nunber 2
12 for a conplete list of exhibits, which will -- we wll
13 prepare after the close of the hearing.
14 Second, | would like to mark copies of two other
15 docunents for entry as exhibits. | ammarking a copy
16 of the hearing procedures as Exhibit nunber 3, and a
17 copy of the hearing schedule as Exhibit nunber 4. |
18 request that these docunents be entered into the record
19 as well for this hearing.
20 JUDGE HENLEY: | will reserve Exhibit nunber 2 for
21 the conplete list of hearing exhibits as requested.
22 Hearing procedures will be entered into the record of
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1 this proceedi ng as Exhibit nunmber 3, and the schedul e
2 will be entered as Exhibit nunber 4.
3 M5. WLES: Thank you, Your Honor.
4 JUDGE HENLEY: Now, unless there are any further
5 announcenents or ot her housekeeping matters, | believe
6 that we can proceed with public testinony. The
7 expected speaking order is currently displayed on the
8 screen. Qur contractor, Mariam wll introduce each
9 speaker in turn and pronbte themto be panelists.
10 A rem nder again, when you are called to testify,
11 pl ease state your nanme and affiliation for the record.
12 Speak slowy and clearly so our court reporter can
13 record these proceedi ngs accurately. Marianf
14 M5. CARLON:. The first speaker will be American
15 Federati on of Labor and Congress of Industri al
16 Organi zations. The group consists of Rebecca Rei ndel,
17 Chenay Arberry, and Ayusha Shrestha. Please state your
18 name and affiliation for the record before you begin
19 and any tinme you give further testinony as you' re all
20 I n one room
21 JUDGE HENLEY: Ms. Reindel, Ms. Arberry, M.
22 Shrest ha, can you hear ne?
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1 M5. CARLON: You have been pronoted to panelists,
2 SO --
3 JUDGE HENLEY: Ms. Reindel ?
4 M5. ARBERRY: One nonent. W' re having technical
5 difficulties on Rebecca' s end.
6 JUDCGE HENLEY: Ckay.
7 M5. REINDEL: Can you hear ne okay?
8 JUDGE HENLEY: Ms. Reindel, is that you -- Rebecca
9 Rei ndel ?
10 M5. REINDEL: This is Rebecca Reindel. Thank you.
11 JUDGE HENLEY: Yes, we can hear you.
12 M5. REINDEL: Okay. Do you need to see nme or are
13 you okay?
14 JUDGE HENLEY: |If you would like to be seen, just
15 turn on your carmera.
16 M5. REINDEL: Sorry. W're taking care of that.
17 My conputer wouldn't allow ne to unnmute -- or | nean,
18 |"mnot sure | was pronoted because | couldn't unnute,
19 so I"mon ny colleague's. Ckay, great.
20 JUDGE HENLEY: There you go.
21 M5. REINDEL: Geat. W nderful. Good norning,
22 everyone. Thank you for allowng us to testify today.
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 Sorry, one nore technical difficulty. Apologies.
2 ' m Rebecca Reindel, and I'mthe Safety and Heal th
3 Director at the National AFL-CIO I'mjoined on this
4 panel by ny two AFL-ClI O col | eagues. W represent 63
5 national |abor unions and their 15 mllion worker
6 menbers across a wde variety of U S industries, where
7 wor kers are exposed to heat hazards at work and who
8 need wor kpl ace specific protections, including
9 construction, manufacturing, airports, corrections,
10 school s, transit, hospitality, entertainnent,
11 war ehouses, the postal service, and nmany ot her
12 i ndustri es.
13 In 2022, the AFL-CI O and nmany uni ons comrented on
14 OSHA' s advance notice of proposed rul emaki ng to protect
15 wor kers from heat exposures on the job. [In January of
16 this year. W also commented on OSHA's proposed heat
17 rule issued | ast year. The AFL-CIO has a |long history
18 of supporting the promul gation of federal OSHA
19 standards. W have been involved in the devel opnent of
20 heat standards in states, and have supported coll ective
21 bar gai ni ng agreenents and wor kpl ace canpai gns rel ated
22 to wor kpl ace heat protections.
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1 Thi s hearing was schedul ed by the Bi den
2 adm ni stration, and we are glad to see that it is still
3 an opportunity for stakeholders to testify in the next
4 stage of rulemaking. But this hearing is not a final
5 standard, and we urge the Trunp administration to build
6 a final standard based on | ast year's conprehensive
7 proposal and on the evidentiary record, as the agency
8 Is required to do.
9 I wll be |eading our panel, and ny coll eagues
10 wll offer key areas we believe need to be strengthened
11 in the final rule so that workers can be adequately
12 protected. Additionally, since many of our unions wll
13 rai se specific issues and case exanples directly from
14 their own nenbership, and our testinony will focus on
15 some overarching i ssues and positions.
16 The pronul gati on of a national heat standard to
17 protect workers is critically overdue. Heat has been a
18 | ong- st andi ng hazard in workpl aces, which has only been
19 made worse by climate change in ways al ready
20 substantiated in the record. But working in hot
21 envi ronnments has | ong been recogni zed as hazardous to
22 workers. This is why, in 1972, NI OSH published its
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 first criteria docunent for a recommended standard to
2 protect workers fromheat. These recommendati ons were
3 updated in 1986 and again in 2016.
4 By publishing and continuing to update these
5 recommendations, as NNOSH is required to do, the agency
6 recogni zed the need for an enforceabl e standard, not
7 j ust gui dance.
8 JUDGE HENLEY: Ms. Reindel, this is Judge Henl ey.
9 You're frozen, if you can hear ne.
10 M5. REINDEL: Al so had guidance for enployers and
11 wor kers on water, rest and shade.
12 JUDGE HENLEY: Ms. Reindel ?
13 M5. REI NDEL: Yes?
14 JUDGE HENLEY: You froze for a couple of seconds.
15 You may want to back up about 15 seconds and repeat
16 your testinony.
17 M5. REINDEL: Right.
18 JUDGE HENLEY: Now | believe you're nuted.
19 M5. REINDEL: kay.
20 JUDGE HENLEY: There you go.
21 M5. REINDEL: All right. Thank you judge.
22 Appreciate it.
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 NI OSH published its first criteria docunent for

2 recommended standard in 1972 to protect workers from

3 heat. These recomendati ons were updated in 1986 and

4 again in 2016. By publishing and continuing to update

5 t hese recomendations, as NNOSH is required to do, the

6 agency recogni zed the need for an enforceabl e standard,

7 not just guidance, for nore than 50 years now.

8 So not only have we known about heat hazards and

9 exposures for decades, we've al so known about the

10 commonsense control measures needed to reduce these

11 exposures. And this is for both outdoor and indoor

12 wor kers. OSHA has al so had gui dance for enpl oyers and
13 wor kers on water, rest and shade. Yet none of these
14 reconmendati ons - -

15 JUDGE HENLEY: Sorry, speaker froze. And M.

16 Rei ndel, you froze again for about eight seconds this
17 time. That's okay. It --

18 M5. REINDEL: Okay. |I'mgoing to -- maybe -- [I'm
19 going to stop ny video and see if that hel ps.

20 JUDGE HENLEY: | think -- yeah, that's a good

21 I dea. Let's go off canera and see if that'll help.

22 MS. REINDEL: So a federal standard is needed,

TP.One Scheduling@TP.One 800.FOR.DEPO
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1 And some specific workforces, like those in the U S.
2 Postal Service, are not covered by any state OSHA
3 standards. The lack of a federal OSHA standard | eaves
4 these workers at high risk to heat exposures on the
5 job, with no protections, and many have di ed.
6 A recent exanple of this includes one of our
7 | etter carriers who, just a few weeks ago, had heat -
8 rel ated synptons while out on their route not far from
9 Washi ngton, D.C., in Weaton, Maryland. Maryland has a
10 heat standard, issued |ast year by Maryl and State OSHA
11 plan. But it is federal OSHA who has coverage over the
12 U.S. Postal Service, and the general duty clause has
13 not been able to adequately protect postal workers from
14 j ob heat exposures. These high-risk workers need a
15 federal heat standard to protect them States cannot
16 do it.
17 Since this rul emaking started four years ago,
18 we' ve al ready | ost several hundred workers to work
19 rel ated heat exposure by DOL's own counts, which are
20 only a fraction of the real problem And many, many
21 ot hers have suffered debilitating heat ill ness.
22 The AFL-CI O strongly supports OSHA's proposed rule
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1 and its conprehensive approach. W believe OSHA s
2 approach in this standard is generally quite reasonabl e
3 and straightforward. W do have a few recomendati ons
4 to make the rule stronger, and we wll get into those
5 | ater in our testinony.
6 The proposed OSHA heat standard is not one size
7 fits all. It actually is quite pragmatic and a smart
8 approach by the agency. The proposal does several
9 things that industries should |ike, such as it creates
10 a common el enents of a heat program across wor kpl aces
11 that are specifically designed to be adaptable and
12 flexible to each industry and worksite. It helps
13 mul ti-state enployers conply with one set of
14 requi rements across different geographic regions,
15 rat her than a patchwork of different frameworks. It
16 I ncl udes incentives for enployers to avoid exposure
17 noni toring by assuming inclusion in the rule follow ng
18 hi gh heat triggers. It has less strict requirenents on
19 acclimatization than what formal reconmendations have
20 even advised. And it provides sone specific
21 I nstructions and gui dance to hel p enpl oyers.
22 Havi ng sonme specificity in the rule does not nean
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 it's overly prescriptive. And in order to protect
2 wor kers, you nust have sone m nimum requirenents that
3 requi re sone specificity. OQherwise, it is not
4 practi cable or enforceable. OSHA nust include sone
5 speci fications that ensure enployers are not harm ng
6 t he goal of such a standard. That is, to reduce
7 significant risk.
8 But for instance, if water isn't cool enough to
9 cool the body down or shade is provided in a hot car or
10 fan use above a certain tenperature is permtted, these
11 all increase the body tenperature, not decrease it. So
12 these will have the opposite effect of the goal of the
13 standard and they are necessary. Letting enployers
14 address heat however they want with no rul es what soever
15 s what we have now in nost places. And it is still
16 not working. Water, rest, shade is sinply not enough.
17 And here, OSHA is providing a classic risk
18 assessnent approach. W hear that heat is different.
19 It's not different. You conduct a risk assessnent to
20 i dentify the hazardous exposures, you identify the
21 control measures needed, and you inplenment them W
22 know heat exposure sources. W know the nultitude of
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 control measures avail abl e.
2 In sunmary on this, OSHA proposed heat standard
3 sets a strong framework for enployers to follow with
4 critical elenents that are necessary to --
5 JUDGE HENLEY: Ms. Rei ndel.
6 M5. REINDEL: GCkay. | think |I'm back.
7 JUDGE HENLEY: W |ost you for about five to ten
8 seconds at the end there.
9 M5. REINDEL: Okay. It is -- sinply put, it is
10 normal for OSHA standards to require enployers to
11 adequately plan to prevent workpl ace exposures. This
12 is how we save |ives.
13 After nore than 50 years of OSHA setting and
14 enforci ng workpl ace safety and health standards, sone
15 of the big industries we have seen objecting to heat
16 standards should be quite famliar with the common
17 el enments of OSHA standards, if they are follow ng the
18 | aw on ot her hazards. |[If anything, the proposal on
19 heat is a nore flexible approach than we have seen in
20 many OSHA standards. History shows us that OSHA
21 standards actually cost |less than estimated in the
22 final rule, and they actually force technol ogy, and
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1 they are neant to do just that.
2 And OSHA heat standard, just |ike other OSHA
3 standards, will create a demand in the market for
4 i nformation, nore efficient ways of doing things,
5 technol ogi es, control neasures, and other tools for
6 enpl oyers. But on heat, many of these have al ready
7 been around for decades. And we also know that once a
8 standard is issued, enployers usually welconme a uniform
9 nodel to follow
10 It is OSHA' s responsibility to set a standard that
11 protects workers and prevents heat-rel ated incidents,
12 not just responds to them And because heat is a
13 recogni zed wor kpl ace hazard and enpl oyers control the
14 wor ki ng condi tions, hot working conditions are the
15 enpl oyer's responsibility to address. This is why we
16 need a federal standard.
17 Lastly, | would be remiss if | didn't |eave today
18 w t hout nmentioning the major agency mssing fromthis
19 national heat hearing -- the National Institute for
20 Cccupational Safety and Health, or NIOSH I n the past
21 two nonths, the admnistration fired 85 percent of
22 Nl OSH staff who do the critical scientific research and
TP.One Scheduling@TP.One 800.FOR.DEPO
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1 i ntervention work on the effects of workpl ace heat
2 exposures on the body, existing and devel opi ng
3 wor kpl ace control neasures, and technol ogi es that help
4 enpl oyers and workers nonitor conditions in their
5 wor kpl aces.
6 O the small nunber of staff who were recently
7 rei nstated, none are those who develop criteria
8 docunments for a recommended standard and do not include
9 many of those experts who would be testifying here
10 today. N OSH has testified at federal OSHA hearings
11 for decades about their work on a specific --
12 JUDGE HENLEY: Ms. Reindel, we | ost you again.
13 M5. REINDEL: Hi, | noticed | went out.
14 JUDGE HENLEY: We can hear you.
15 M5. REINDEL: [|'m back?
16 JUDGE HENLEY: Yes.
17 M5. REINDEL: NI OSH has testified at federal OSHA
18 heat hearings for decades about their work on a
19 speci fic hazard. The firing of Nl OSH experts has
20 elimnated their participation in this hearing, and has
21 removed our right of stakeholders to ask Nl OSH key
22 questions about their expertise. It is a huge loss to
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1 OSHA, to the other witnesses participating in this
2 hearing, and to the evidentiary record.
3 In closing, we recognize a federal OSHA standard
4 wi |l not cover every enployer or worker in America, but
5 a federal standard would create a floor for many to
6 conply with and for others to strengthen. Thank you
7 for your tinme. Wen we take questions from our panel,
8 Il wll lead and direct themto the nost appropriate
9 person. And I'll now turn this over to ny coll eague,
10 Chenay Arberry.
11 JUDGE HENLEY: Thank you, Ms. Reindel. M.
12 Arbery, if -- if you can identify yourself and then if
13 you' d like, you can turn the canera off.
14 M5. ARBERRY: Geat. | apol ogize our --
15 JUDGE HENLEY: We're frozen again.
16 M5. ARBERRY: To address heat exposures and the
17 | nportance of requiring participation of workers and
18 their representatives in the enployer's inplenentation
19 of the heat standard.
20 JUDGE HENLEY: Ms. Arberry. This is Judge Henl ey,
21 | apologize. | -- 1 -- 1 -- you were frozen right
22 there at the beginning, when | believe you introduced
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1 yourself in the begi nning of your remarks.
2 M5. ARBERRY: | apologize. | can start fromthe
3 begi nni ng.
4 JUDGE HENLEY: Pl ease.
5 M5. ARBERRY: So as | stated before, |I'm Chenay
6 Arberry, the Senior Safety and Health Specialist at the
7 AFL-CIO. | appreciate the opportunity to provide
8 testinony on the need for OSHA to adopt a conprehensive
9 heat injury and illness prevention standard, the need
10 for OSHA to require enployers to use a hierarchy of
11 controls to address heat exposures, and the inportance
12 of requiring participation of workers and their
13 representatives in enployers' inplenentation of the
14 heat standard.
15 Not hi ng short of a conprehensive standard will be
16 acceptable to workers in America. A pieceneal,
17 pat chwor k approach has not and woul d not adequately
18 protect workers. Heat stress is not just about the sun
19 or the tenperature; it's about the working environnent,
20 hum dity, work surfaces that reflect, absorb, or block
21 heat. It is also about physical burdens on the bodies,
22 one -- one's workload and the adaptation period
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1 necessary to adjust to different workloads. It's also
2 about cooling the body down through access to necessary
3 hydrati on and shade. And it's about how enpl oyers
4 prepare for, prevent, control, and respond to
5 exposur es.
6 Today, | will highlight a few key areas of a
7 conpr ehensi ve standard approach. Both outdoor workers
8 and i ndoor workers are harnmed by extrene heat at work,
9 but many indoor workers under our unbrella would be
10 excluded from OSHA' s proposed rule, but deal wth
11 significant heat exposure at work that their enployers
12 still have not addressed. These are workers in
13 manuf acturing plants, post offices, schools, and others
14 who may fall under OSHA s proposed sedentary excl usion.
15 Under OSHA' s proposed rule, these workers would be
16 able to work at, say, 120 degrees or nore with no
17 requi rements on their enployers because they are
18 excluded fromthis rule, with no tenperature limts.
19 But they need to be covered under a federal standard.
20 They need to have the sane tenperature triggers that
21 everyone el se has. Many of these workers nove on the
22 j ob nore than OSHA can predict, and extrene heat has
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1 dangerous effects even while sedentary.
2 Second, a witten plan. A proactive plan that's
3 in witing is key for everyone to be involved, aware,
4 and hel d account abl e.
5 Third tenperature triggers. This is a comobn-
6 sense public health approach for inclusion of those at
7 risk with increasing requirenents as conditions worsen.
8 Four, acclimatization. The majority of heat-
9 rel ated wor ker deaths have occurred during the first
10 few days on the job. Mandatory acclimatization
11 prot ocols protect new and returning workers.
12 Five, control measures. Preventing and mitigating
13 heat exposures based on a risk assessnment and requiring
14 engi neering controls to reduce workers heat exposure at
15 t he source.
16 Si x, mandatory breaks. This is both necessary for
17 reducing significant risk, and there's evidence that
18 shows productivity actually increases when human bodi es
19 have had a chance to cool down and rest. One word of
20 caution here though on fan use during breaks. As we
21 cited in our witten comments, fan use above 90 degrees
22 does not cool the body down and can actually have the
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1 opposite effect.
2 So fans on breaks need to have strict requirenments
3 to make the problem wrse. But OSHA' s proposal allows
4 for fan use in break areas. Blowi ng hot air on workers
5 during breaks is not -- will not cool them down
6 effectively before returning to work. So we believe
7 t hat OSHA needs to tweak the instructions of fan use
8 during breaks to reflect this reality and propose --
9 and the purpose of a cooling break.
10 Seventh and last, training. Both workers and
11 supervi sors nust receive regular adequate training in
12 order to -- in order for the plan to be effective,
13 i ncluding on reporting heat hazards, illnesses, and
14 nonitoring -- and -- sorry, | thought | froze -- and
15 nonitoring and -- and energency response procedures.
16 The second area | would like to highlight today is
17 addressing the source exposure of heat hazards.
18 Addressing the significant risk of heat through a
19 federal OSHA standard requires that the agency goes
20 beyond only focusing on the body's physi ol ogi cal
21 response to heat.
22 As with all other -- as with all other OSHA
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1 standards and -- and in industrial hygiene 101, OSHA
2 standards mnust require enployers to control and reduce
3 t he source exposure to the hazard where feasible.
4 Addr essi ng both the exposure and the response is
5 critical and has been OSHA's approach for decades. The
6 best way to do this is for enployers to mtigate
7 exposures to heat using the hierarchy of controls, and
8 there are many control neasures beyond water, rest, and
9 shade that reduce heat exposure.
10 For instance, if there is -- where there is a
11 machi ne giving off radi ant heat, enployers can take
12 neasures to install guards or barriers to bl ock that
13 heat. Were the -- where there are hot surfaces,
14 enpl oyers can take neasures to reduce exposure to them
15 or to change the surface color or cording -- or coating
16 to reflect heat rather than absorb it.
17 The hi erarchy of controls has never been
18 prescriptive. It does not nean that every control wll
19 be applicable in every workplace. However, the
20 hi erarchy requires enployers to wal k through the
21 categori es of heat exposure -- heat exposure sources in
22 order. And for decades, OSHA has required enployers to
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1 use a hierarchy to inplenent these controls to the
2 greatest extent feasible.
3 It is pure nyth that heat is different. In
4 NIOSH s first criteria docunent for a reconmmended heat
5 standard, and --
6 JUDGE HENLEY: | think we lost you, Ms. Arberry.
7 Ms. Arberry?
8 M5. ARBERRY: Yes. |'m here.
9 JUDGE HENLEY: Yeah we |ost --
10 M5. ARBERRY: |'mstill here.
11 JUDGE HENLEY: We |ost about ten seconds of your
12 t esti nony.
13 M5. ARBERRY: | apologize. | wll backtrack that.
14 Can you hear ne now?
15 JUDGE HENLEY: Yes.
16 M5. ARBERRY: In NIOCSH s first criteria docunent
17 for a recomended heat standard in 1972, the agency
18 recommended engi neering controls. The recently passed
19 ANS|I standard on heat in construction explicitly uses
20 the hierarchy of controls. The body's heat burden is
21 curmul ative, created by different heat exposures.
22 Preventing the exposure to begin with, where feasible,
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1 is key.
2 Wt hout the hierarchy, enployers will bypass sone
3 very obvi ous sources of heat exposure. And in that
4 vein, we strongly support OSHA' s proposed requirenent
5 to ensure any PPE is properly evaluated for
6 contributing to heat stress. OSHA should also -- also
7 provi de enpl oyers, workers, and their representatives
8 with visual tools and guidance on the different areas
9 of the hierarchy of controls for heat exposure, so that
10 everyone is on --
11 JUDGE HENLEY: | think | ost you again, Ms.
12 Arberry, briefly. M. Arberry?
13 M5. ARBERRY: Yes, |'m here.
14 JUDGE HENLEY: Yeah. W lost you again -- briefly
15 | ost .
16 M5. ARBERRY: Apologies. | did not catch that.
17 JUDGE HENLEY: You're back with us. O maybe not.
18 M5. ARBERRY: Hell 0?
19 JUDCGE HENLEY: Yeah. Ms. Arberry, can you hear
20 me? This is Judge Henl ey.
21 M5. ARBERRY: | can hear you. You're quite
22 glitchy.
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1 JUDGE HENLEY: Yeah, | think that nay be on your

2 end.

3 M5. ARBERRY: |I'm-- | think | should -- okay.

4 Now | can see that you're back.

5 And in that vein, we strongly support OSHA

6 proposed requirenent to ensure any --

7 JUDGE HENLEY: And now | think you're frozen.

8 Mariam do you have any suggestions that maybe on their

9 end, they can look into. It seens to be a chronic

10 probl em

11 MS. CARLON: Yeah, | was about to cone off nute.
12 | want to confirmthat she can hear ne. M. Arberry,
13 are you able to hear me? O Ayusha, if you're in the

14 same roomand you're able to conme off of nute, are you
15 able to hear ne?

16 JUDGE HENLEY: | think they're all using the sane
17 | apt op.

18 M5. CARLON. Yeah. There's still about ten

19 mnutes left in your testinony. |It's possible that we
20 coul d have sonebody call in and use the phone i nstead.
21 And |I'm happy to have themswitch to that nethod. |

22 just want to confirm soneone can hear ne to do that.
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1 JUDGE HENLEY: Yeah, Yeah, let's see if they

2 rej oin us.

3 M5. CARLON: Yeah, let's see if we can get one of

4 t hem back.

5 M5. ARBERRY: | can hear --

6 M5. CARLON. Chenay can you hear ne now? Are you

7 able to hear ne, Ms. Arberry? GCkay. | just got a note

8 that they're calling, so go ahead and pronote them once

9 they call ne.

10 JUDGE HENLEY: So let me -- let nme -- if you are
11 able to, put them on speaker.

12 M5. CARLON. Absolutely. |If they're calling in

13 the individual that just sent ne that note, M. Cain,
14 could you tell themto use star three to raise hand so
15 | can just confirmthe nunber that's calling in?

16 JUDGE HENLEY: Right. Do you think they can hear
17 at this point?

18 M5. CARLON: Looks like they have sonebody

19 advocating for themin the chat.

20 JUDGE HENLEY: Could you put that in the chat?

21 M5. CARLON: Yeah. Yeah. M. Cain is speaking

22 for themin the chat. So let's see if she can pass
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1 t hat note.
2 JUDGE HENLEY: |If they're able to speak by phone,
3 woul d they need to turn off their |ink?
4 M5. CARLON. Yeah, I'll just nmute the -- so
5 there's no -- you're right. So there's no feedback,
6 "1l just nmute the conputer.
7 JUDCGE HENLEY: Thank you. Mariam are you stil
8 W th us?
9 M5. CARLON: Yeah. I'mugetting word in the chat
10 that she's calling in, but | need to be able to
11 pronote. So |I'mjust letting themknow how to do that.
12 | just want to nake sure | pronote the correct phone
13 nunber .
14 JUDGE HENLEY: That woul d hel p.
15 (Laughter.)
16 M5. CARLON: Got it. Al right. Chenay, you
17 shoul d now be unnuted. Co ahead.
18 M5. ARBERRY: Hi, all. | deeply apol ogize for --
19 can you hear ne?
20 M5. CARLON:  Yes.
21 M5. ARBERRY: H . Yes, deeply apologize. | think
22 our whole office building is having connectivity
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1 issues. | will pick up where | left off.
2 JUDGE HENLEY: That's fine, Ms. Arberry, you can
3 pr oceed.
4 M5. ARBERRY: (kay. Thank you.
5 In NIOSH s first criteria docunent for a
6 recommended heat standard in 1972, the agency
7 recommended engi neering controls. The recently passed
8 ANSI standard on heat and construction explicitly uses
9 the hierarchy of controls. The body's heat burden is
10 curmul ative, created by different heat exposures.
11 Preventing the exposure to begin with where feasible is
12 key. Wthout the hierarchy, enployers will bypass sone
13 very obvi ous sources of heat.
14 And in that vein, we strongly support OSHA's
15 proposed requirenent to ensure any PPE is properly
16 evaluated for contributing to heat stress. OSHA should
17 al so provi de enpl oyers, workers, and their
18 representatives with visual tools and gui dance on the
19 different areas of the hierarchy of controls for
20 exposure, so that everyone is on the sane page.
21 Finally, the AFL-CI O strongly supports
22 requi renents for the active participation of workers
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1 and their representatives in the final heat rude --
2 rule. We commend OSHA for including this requirenent
3 i n devel oping and i nplenenting the witten heat plan,
4 such as identifying heat hazards, where and when the
5 wor k environnment neets the heat trigger, and feasible
6 control options.
7 We al so comend OSHA for including, review ng, and
8 updating the heat plan regularly, especially after
9 heat-rel ated i ncidents, and devel oping and i npl enenting
10 t he energency response plan. However, enployers nust
11 al so be required to permt workers and their
12 representatives to access exposure nonitoring records
13 so that they can be aware of changes in worKking
14 conditions and help mtigate exposures associated with
15 t hose current changes.
16 And | astly, access injury and illness records to
17 identify patterns and gaps in preventative neasures.
18 These provisions are not only consistent with OSHA
19 standards and worker representation rights, they are
20 fundanmental to ensuring the rule is properly enforced
21 and delivers real protections.
22 Thank you. And I will nowturn it over to ny
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1 col | eague, Ayusha, on this |ine.
2 M5. SHRESTHA: Thank you. Thank you, Chenay.
3 Hell o, I am Ayusha Shrestha, a safety and health policy
4 assistant at the AFL-CIO. Can everyone hear ne
5 properly?
6 JUDGE HENLEY: Yes, we can.
7 M5. SHRESTHA: G eat. | appreciate the
8 opportunity to provide testinony on two ot her key areas
9 t hat shoul d be strengthened fromthe proposed rule; the
10 need for record keeping requirenents and the need for
11 clear, anti-retaliation provisions in a final OSHA heat
12 st andar d.
13 We cannot rely on current systens for capturing
14 the full scope of heat incidents at work. Heat-rel ated
15 i1l nesses and injuries are extensive in workplaces, but
16 surveillance of these is poor. Also, l|localized and
17 national efforts to conpile or report heat-rel ated
18 deaths or severe illness also neglects reporting by
19 I ndustry and or occupation, which is critical for
20 enpl oyers, researchers, and authorities to identify
21 areas where intervention and nore resources are needed.
22 And wi thout a thorough nechanismto systematically
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1 capture and track heat events, enployers are operating
2 blind to actual risks associated with heat at their job
3 sites.
4 Yet OSHA's proposed standard on heat has no
5 requi rement for enployers to record and report
6 I ncidents of heat-related illness and injury. Under
7 OSHA' s existing record keeping rule, many heat-rel at ed
8 I 11 nesses, especially those being treated wwth what is
9 commonly considered first aid or those resulting in
10 tenporary job nodifications |lasting | ess than one
11 wor ki ng day, are not recordable. For heat exposures,
12 these incidents are substantial warning signs. Qur
13 witten comments earlier this year include our three
14 mai n recording and reporting recommendati ons that we
15 urge GSHA to include inits final rule. | wll only
16 touch on thembriefly fromny testinony today.
17 First, OSHA should require all enployers covered
18 by the standard to naintain a witten incident |og -
19 heat incident log. This |og would capture all heat-
20 related incidents, regardl ess of whether the incident
21 nmeets the current threshold of OSHA reportability. The
22 | og needs to be actively updated and mai ntai ned as a
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1 part of the enployer's witten heat illness prevention
2 and energency response plan. It nust be accessible to
3 wor kers and their representative. Wen consistently
4 mai nt ai ned, such | ogs assist enployers and workers
5 i dentifying heat-rel ated hazards through pattern
6 recognition.
7 Second, the final standard nust include clear
8 definitions of work-related heat illness that can be
9 recorded on OSHA 300 I ogs. OSHA shoul d provide
10 appropriate criteria that parallel the full spectrum of
11 heat-rel ated conditions listed in the preanble, such as
12 heat cranps, heat stroke, heat exhaustion, heat
13 syncope, anongst other injuries - anongst other
14 condi ti ons.
15 Third, OSHA should require that all work-related
16 heat cases that require enmergency care be reported to
17 the agency within eight hours as a part of OSHA s
18 exi sting Severe Injury Reporting Regul ati on.
19 In sunmary, having these records in witing
20 assi sts enployers and workers identifying heat-rel ated
21 exposures and the conditions - and for taking actions
22 to put neasures in place to prevent these hazardous
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1 exposur es.
2 In addition to strong record keepi ng requirenents,
3 OSHA' s final heat standard nust include clear and
4 enforceabl e anti-retaliation neasures. Simlar anti-
5 retaliation neasures are found in other OSHA standards,
6 because workers are often penalized for reporting
7 injuries and ill nesses, for reporting where hazards
8 exi st, for taking preventative actions to control a
9 hazard, and for otherw se exercising their rights
10 described in a specific safety and health standard. In
11 hot wor ki ng environnents, specifically, many workers
12 are retaliated agai nst for speaking up about -- about
13 sources of heat exposures, requesting engi neering
14 controls or water, taking cool down breaks, |ogging heat
15 I ncidents, or needing appropriate care in energency
16 situations. A standard is only as strong as a worker's
17 ability to safely use it.
18 Furthernore, when and if nedical eval uations
19 occur, there nmust be strict confidentiality protections
20 to ensure privacy between a worker and their nedical
21 provider. It should remain an individual worker's
22 choice to share nedical information with their
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1 enpl oyers. Wirkers nust feel enpowered to act, not
2 fear punishnment for protecting thenselves and their
3 coll eagues. If anti-retaliation neasures are not
4 cenmented into the standard, it will be left upto
5 i ndi vi dual enployers' interpretations and will |eave us
6 no further than where we are now, where there are
7 significant problenms. No worker should have to face
8 t he decision to choose between their lives and their
9 i vel i hoods.
10 Thank you. That concludes the AFL-CI O s testinony
11 for today.
12 JUDGE HENLEY: Thank you Ms. Shrestha. And thank
13 you, AFL panel. Do the OSHA representatives have
14 guestions for this panel?
15 MR. LEVINSON: Yes, Your Honor, we do. Andrew
16 Levinson for OSHA. To the AFL panel, let nme rem nd
17 you, you can either answer now and/or in post hearing
18 witten comments to any of the questions that we have
19 for you.
20 In your witten comments, you recomended that
21 OSHA mandat e enpl oyers prioritize the hierarchy of
22 controls when inplenenting heat injury and ill ness
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1 prevention prograns. Can you further explain how you
2 envi si on such a requirenment working, particularly for
3 out door wor kpl aces where water, rest, and shade does
4 not conveniently fall into the hierarchy of controls?
5 Al so, can you tal k about your advocacy for cooling
6 personal protective equi pnent? And do you have any
7 information on the feasibility of maintaining the
8 cooling properties of PPE during enpl oyees' work
9 cycl es?
10 M5. REINDEL: Thank you. This is Rebecca Reindel.
11 "' m happy to take that question. Just to start, and
12 for all of these -- first of all, apol ogies for our
13 technical incapabilities today, but we're happy to
14 followup in nore detail. | would just |ike to say, on
15 your question, we think that water, rest, shade, of
16 course, are critical and inportant. W think there do
17 need to be specific neasures around there. The way
18 that the proposed standard laid these out as it relates
19 to other parts of the hierarchy of controls such as
20 engi neering controls, are inconsistent and | eave quite
21 a few gaps.
22 And so for instance, in the proposal, engineer --
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1 some engi neering controls, such as radi ant heat
2 exposures, are nentioned as one option in indoor
3 wor ki ng environnents only, not in outdoor working
4 environnments. W know there are engi neering controls
5 t hat sone enpl oyers have used where they -- this of
6 course would not be relevant in every single work site,
7 but there are sone where they have changed the surface.
8 We know, you know, there are certainly issues in
9 engi neering control options in settings |like airports,
10 out on a tarmac, where there can be better engi neering
11 controls inplemented. W can provide nore specific
12 exanpl es.
13 But the engineering controls is a hierarchy, so it
14 needs to be wal ked through in order. And -- and water,
15 rest, shade acconpanies and is part of this -- this
16 hi erarchi cal approach. But we do think there's a big
17 gap of where engineering controls have been left out of
18 feasi bl e control neasures for outdoor settings, and
19 al so for indoor settings, where the requirenent to
20 exam ne engi neering controls is -- is optional. So if
21 you have air conditioning inside, you don't have to
22 address sources that are getting off -- giving off
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1 heat. And so there -- | think there's -- or fan use.
2 And so there seemto be options that conpletely | eave
3 out the ability for enployers to do sonme pretty
4 fundanmental corrections that woul d, you know, reduce
5 t he actual heat exposure before the workers have to
6 t ake breaks, for instance.
7 And then also, would just like to add that |
8 think -- if I"'mrenmenbering the proposal correctly
9 there -- at the initial heat trigger, you know, there
10 are not mandatory break requirenments. And so there
11 al so are not nmandatory engi neering controls. So we're
12 not even requiring breaks in settings that we're not
13 requiring engineering controls. So I think OSHA needs
14 to tweak that and think through that a little bit nore
15 clearly. But we are happy to follow up in post
16 heari ng.
17 MR. LEVINSON: In your witten comments, you
18 I ndi cated that the heat standard shoul d include
19 addi ti onal procedures for extrene heat conditions. Can
20 you provide, now or in post-hearing comments, any nore
21 speci fic recommendati ons on how or when control
22 measures for extrene heat shoul d be i ncorporat ed.
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1 M5. Reindel: Sure, we'll be happy to follow up
2 wi th those.
3 MR. LEVINSON: The next question is fromDr.
4 St ephen Schayer .
5 DR. SCHAYER H . Thank you so much for your
6 testinmony. |'m Stephen Schayer from OSHA, Directorate
7 of Standards and CGui dance. So | have a question about
8 performance-ori ented standards. W' ve received many
9 witten comments that OSHA shoul d adopt a performance-
10 oriented standard, rather than specifying when and how
11 control measures nust be inplenented. So ny question
12 is, if OSHA were to adopt a perfornmance-oriented
13 standard that required enployers to devel op a heat
14 injury and illness prevention plan that incorporated
15 several elenents, say |like water, rest, shade and
16 training, would you envision a mninum specification
17 for any of the elenents for when and how t hey shoul d be
18 I mpl ement ed?
19 M5. REINDEL: W would be happy to also follow up
20 I n that post-hearing conmments. But the progranmatic
21 standard approach that OSHA took in its proposal is
22 actual |y what has been recommended for 50 years. And
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we think are - we believe are - is still quite rel evant
2 today. |It's a conprehensive approach and it - such a
3 performance-ori ented approach, it's uncl ear what
4 metrics would be used to understand how t hose woul d be
5 effective. W have proven control neasures in this
6 programmati c approach that | think lay out pretty clear
7 where - you know, what enployers need to do and how
8 they can nonitor and ensure that it's worKking.
9 In the -- in the approach that you referenced,
10 It's not clear to ne that all of those -- you know,
11 that those provisions that work together would really
12 be -- would really be effective. W are happy to give
13 that nore thought, but we do think that the
14 programmati ¢ approach that OSHA proposed is the nost
15 effective. And it's also in line with recomendati ons
16 now, for so long, as to how to effectively control the
17 sources of heat exposure. Renenber, we have to
18 control -- | know when OSHA sets a standard, they have
19 to control the -- the exposure to those sources of
20 heat. And that's really what we need to be focused on
21 here and not -- you know, sone itens that mght neet a
22 checklist. W need to nake sure that what we're doing
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1 is effective.
2 DR. SCHAYER  (Ckay. Thank you very nuch. Yes.
3 And any information you could provide in your post-
4 heari ng conments on how OSHA coul d ensure that a
5 performance-oriented standard is protective would be
6 very hel pful.
7 | did have one second question, which is about
8 record keeping. So in your testinony today, you
9 reconmmended that OSHA require enployers to naintain a
10 witten heat incident log to record all heat-rel ated
11 I ncidents that are identified by the enpl oyer or
12 reported by a worker or their representative. Just to
13 clarify, are you advocating this approach for all
14 covered industries, and, if so, do you have any
15 i nformati on that you could share now or again in your
16 post - hearing comments on the costs and econonic
17 feasibility of such a requirenent?
18 M5. REINDEL: We're happy to follow up on your --
19 your specific questions. W do intend this to be
20 across industries. Part of the reason for such an
21 incident log is to identify the trends for early
22 I ntervention, and to track where this is happening.
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1 And so if -- if industries are exenpt fromsuch a
2 requi rement, we would not be able to sufficiently track
3 where such incidents are occurring.
4 And the incident |ogs aren't nmeant to be punitive,
5 but it is neant to be a tool that enployers can use,
6 that workers and their representatives can use, to say
7 specific -- you know, specific shifts, specific
8 occupations, specific tasks or tinme of day, we see an
9 i ncrease in -- in these types of incidents. And so we
10 know that that's an area that we need to be nore
11 specifically directing our interventions towards. W
12 are happy to followup a little bit nore on that in the
13 post heari ng.
14 DR. SCHAYER  Okay. Thank you very nmuch. W
15 appreci ate that.
16 MR. LEVINSON: The next questions, Your Honor,
17 come from Brenda Finter from OSHA
18 MS. FINTER Hi, this is Brenda Finter, and | am
19 from OSHA Directorate of Standards and Gui dance. Good
20 nmorning. My first question is about drinking water.
21 Under what specific conditions, if any, do you believe
22 that el ectrol yte suppl enent should be required for
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1 enpl oyers to provide?
2 M5. REINDEL: | think OSHA has provided a | ot of
3 gui dance on this in many of its heat canpaign
4 materials, which are pretty good. W are happy to
5 follow up on that and a little bit nore -- alittle bit
6 nore specificity. But we do need the -- | think the
7 focus needs to be maintai ned on hydrati on and we know
8 that that cones in different ways. But we're happy to
9 followup a little bit nore on that.
10 M5. FINTER  Ckay, thank you. Next question, have
11 t he nmenbers of your affiliated unions worked at
12 enpl oyers who have tried cooling fans, and if so what's
13 their experience with fans? |If not, are there any
14 alternatives currently being used to keep enpl oyees
15 cool ?
16 M5. REINDEL: we have several really great nenbers
17 who will be -- affiliates who will be speaking during
18 the next two and a half weeks. And so | would just
19 encourage you to ask those of sonme of those nore
20 specific industries, because | think they're going to
21 have sone, you know, specific exanples for you.
22 M5. FINTER. Ckay. And then one |ast question
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1 fromnme. |In your witten comrent, you di scuss
2 prioritizing and investing in technol ogi es that
3 mtigate extreme heat. Are there any other advances
4 you are aware of that are either currently avail able
5 now, or just on the horizon, that m ght nake cooling
6 t he work environnment nore technol ogically feasible?
7 M5. REINDEL: There certainly are several
8 organi zations. | know ANSI has been working on a | ot
9 of information. N OSH was working on a couple areas
10 around this. But |I -- we would need to foll ow back
11 with you on providing detail that probably isn't worth
12 going into in great length here, but we'll -- we'll
13 mark it down and follow up with you.
14 M5. FINTER. Ckay. Thank you.
15 MR. LEVINSON: Thank you, Your Honor. Your Honor,
16 t he next questions from OSHA cone fromDr. Gary Or
17 DR. ORR Thank you, Andy. This is Gary Or, OSHA
18 Directorate of Enforcenent Prograns. So a couple of
19 questions, and you nmay have touched on these already.
20 And if so that's -- you can just say that. But | want
21 to specifically talk a little bit nore about cooling
22 devi ces and cooling PPE and if there's things that
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1 you' ve observed in the workplace. And also what are
2 wor kers experiences with cooling PPE?
3 M5. REINDEL: Sure. |'m happy to provide an
4 exanpl e actually on this, we -- well -- well several --
5 but one cones to mnd. You know, a |ot of workers do
6 not -- they have to -- they have to wal k beyond or
7 travel beyond where they receive their cooling PPE to
8 their work site. And PPE -- cooling PPE doesn't
9 al ways -- | know there are different -- there are --
10 there is sonme utility to it in certain cases.
11 But there are situations we've had, for |nstance,
12 where an enpl oyee has worked in a manufacturing plant
13 and it takes them 25 mnutes to walk to the other area
14 of their manufacturing plant and to go up several
15 | evel s into a crane. And by the tinme they get up into
16 their crane, the cooling PPE has essentially worn off.
17 That's a first-hand experience of one of our nenbers.
18 We've seen this in other settings too, but I
19 think -- 1"ve actually tal ked to sone about this and
20 their response is a little bit of a laugh in the sense
21 that, you know, that would never be effective, because
22 It wouldn't even really be effective for ne, on this
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1 particular job, to last for the duration that | need it
2 t o.
3 And you know, we can -- we can provide other
4 exanples in the docket, but | think, if you're using it
5 as a supplenent to other control neasures in certain
6 settings, it's certainly possible. W do want to nmake
7 sure that the heat burden on the body due to PPE, and
8 cooling PPE when it wears off, is -- is not -- is not
9 excessive and is not overburdening the body. And we
10 noticed that in the OSHA's proposed rule, they do quite
11 a good job of making sure that cooling PPE does not
12 stay on workers longer than it can be effective.
13 DR. ORR. So thank you. 1've got a question on
14 sort of a different area. | don't think you' ve touched
15 on this recommendati on to establish | one worker
16 observation protocols. Could you tell nme alittle bit
17 nore about your thoughts on that?
18 M5. REINDEL: Sure. W have a little bit nore
19 I nformation we can follow up in the record. W have a
20 | ot of experience around | one workers in different
21 I ndustries. And these have to do around, you know, the
22 structure of work, the technol ogi es, the comruni cati on.
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1 W know that it's -- it's certainly an issue in heat,
2 where you don't have a buddy system or you don't have
3 regul ar conmuni cation. And we know that workers are
4 often found too | ate when there are cardi ovascul ar
5 events. So we're happy to provide a little bit nore
6 detail. | know -- | know, we submtted sone to the
7 record previously, but we can certainly follow up.
8 DR ORR  And if you could just add in that what
9 kind of triggers you m ght have where these
10 observations mght start. |[If you could add that,
11 that'd be great.
12 M5. REINDEL: WII do. Thank you.
13 DR. ORR: Thank you.
14 MR. LEVINSON:  Your Honor, we have one fina
15 guestion that we wanted to just have read into the
16 record. Zoe Petropoul os.
17 DR. PETROPOULCS: Yes. This is Zoe Petropoul os
18 with the Directorate of Standards and CGui dance. So we
19 just ask that you consider this as you prepare your
20 post hearing conmments. W heard from many comenters
21 that they opposed the exenption of indoor sedentary
22 workers. If you are aware of any literature or data
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1 t hat denonstrates that these workers are at risk of
2 heat-related injuries and ill nesses, can you share
3 those in your post hearing comments?
4 M5. REINDEL: Sure, happy to. | -- happy to put
5 those in our post hearing coments, but I do al so want
6 to flag here that we have these kinds of situations
7 related to the previous exanple | nentioned where we
8 know a | ot of indoor settings heat rises, right?
9 Everybody knows that, | think fromtheir -- their hones
10 and offices and other settings. W have workers who
11 work on many different |levels of plants. And sonetines
12 we have workers who work at desks, who are on -- on the
13 shop floor, working anongst the hot machi nery and hot
14 settings.
15 And so there's no -- not having a tenperature
16 trigger for those types of indoor workers. W also
17 have sonme -- you know, we have workers who, for
18 I nstance, work in postal centers, who were set up
19 during COVID to nail test kits. But they were neant to
20 be tenporary facilities; they're still running. They
21 have no air conditioning, they're working in very hot
22 conditions, and they're considered indoor, sedentary
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1 wor kers. So we certainly have a host of exanples for
2 you, and we will be happy to follow up in the post-
3 heari ng.
4 MR. LEVINSON: Thank you. Your Honor, that
5 concl udes the questions fromthe OSHA panel.
6 JUDGE HENLEY: Thank you. Do we have any
7 guestions fromthe office of the Solicitor?
8 M5. WLES: Yes, Your Honor. This is Linda Wles
9 fromthe Solicitor's Ofice. | did have one question.
10 It's a request to clarify in your post hearing
11 comments. During Ms. Shrestha's comments and
12 testi nony, she had nentioned record keeping
13 requi rements and an anti-retaliation conponent to the
14 rule that the AFL-Cl O was proposing. And she al so
15 menti oned confidentiality. | wondered if you could
16 clarify in your post-hearing comments how you envi si on
17 that working in terns of keeping record or obtaining
18 I nformati on from enpl oyees about it -- their synptons
19 and potential HRI's that they' re experiencing, but also
20 mai ntai ning confidentiality and protecting themfrom
21 potential retaliation. | would |love to hear sone
22 further comments or el aboration on your proposal around
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1 t hat .
2 M5. REINDEL: Sure. W'IIl be -- we'll be happy to
3 submt that.
4 M5. WLES: That's all for me, Your Honor.
5 JUDGE HENLEY: Al right. Thank you. Mariam how
6 many participants do we have who wi sh to ask questions?
7 M5. CARLON. We have three individuals. GCh, we
8 actually have four individuals wth raised hands ri ght
9 now, Judge.
10 JUDGE HENLEY: Can you pronote the first one,
11 pl ease?
12 M5. CARLON. Absolutely. The first individual is
13 Scott Schneider. Please state your nanme for the
14 affiliation before asking your question.
15 MR. SCHNEI DER:  And ny nanme is Scott Schneider,
16 and I"'mcurrently a retired, so I'mnot affiliated with
17 any -- any particular group. And | had a quick
18 guestion for the panel. And that question is about the
19 | nportance of enpl oyers assessing the effectiveness of
20 engi neering controls that are being used and -- and why
21 engi neering controls are nore effective -- are
22 consi dered nore effective than -- than PPE or
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1 adm ni strative controls.
2 M5. REINDEL: Sure. This is Rebecca again. OSHA
3 is tasked with the responsibility of reducing
4 significant risk. And we know that this is nost
5 effective when we prevent exposure to the source of the
6 hazard and then, of course, wal king through the
7 hi er ar chy.
8 I know we tal ked about this a little already with
9 OSHA, but just to stress that it does -- not exposing
10 sonmebody to heat to begin with hel ps support and
11 all eviate sone of the cooling down neasures that are
12 needed. Both are necessary, but it does nake cooling
13 off nmore efficient. And we know that we have to
14 address the hazard at the source.
15 So if you're working next to a very hot machi ne,
16 that's -- wth radiant heat that's, just giving off
17 heat. And you are then also trying to provide -- to
18 make sure this person is cooled dow at -- at higher
19 frequenci es because, you know, you could just also
20 prevent the exposure by using barriers, using radi ant
21 heat bl ocks, and al so providing breaks that allow this
22 person to cool down.
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1 But it's not |like the body can take on -- you know
2 there is a maxi num of heat that the body can take on.
3 Also, this is what's recommended in the NIOSH criteria
4 docunments that we've nentioned. And the ANSI
5 construction standard actually wal ks through the -- the
6 use and the utility of using engineering controls
7 and -- and then al so other neasures in tandem
8 So we do believe that all of the approaches are
9 needed. W need to both reduce the exposure and al so
10 provide efforts to ensure the body is cool and can stay
11 cool throughout -- throughout work.
12 MR. SCHNEI DER:  Thank you very nuch.
13 JUDGE HENLEY: Thank you, M. Schneider. Mariam
14 can you pronpte questioner nunber two, please?
15 M5. CARLON. Yes. The next person is Marc
16 Fr eedman.
17 JUDGE HENLEY: Freedman, if you could state your
18 name and identify any association.
19 MR. FREEDMAN: Yes. Thank you, Judge. M nane is
20 Marc Freedman. |I'mwth the U S. Chanber of Commerce.
21 | had two questions. Let ne just ask them together and
22 the folks fromthe AFL-CI O can decide how they want to
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1 respond. And they pick up on sonme thoughts expressed
2 by the Solicitor's Ofice just a nonment ago.
3 At the end of the AFL-CI O statenent, there was a
4 comrent made about enpl oyees needing confidentiality
5 protections. And | was wondering how the AFL-Cl O woul d
6 reconcile that concept of enployee confidentiality with
7 their support for OSHA posting the record keeping | ogs
8 that are required to be submtted to the agency -- the
9 300, 301s, and 300A' s, which contain extensive
10 I nformati on about enployees. And OSHA, has
11 supported -- I'msorry, the AFL-ClI O has supported OSHA
12 putting that infornmation on the internet.
13 The second question relates to the nention that
14 the heat incident |ogs should be used as a tool for
15 enpl oyers. And | was wondering how the AFL-Cl O woul d
16 feel about putting those |ogs under privileged
17 protection so that they would not be avail able to OSHA
18 I nspectors. That would enhance the idea that they
19 could be used as a tool, as opposed to sonething that
20 woul d be available to inspectors and then required to
21 be submtted in the record keeping -- in the records
22 that are required to be submtted to OSHA, which are

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



6/16/2025
Page 59

then posted on the internet. So I'mjust trying to
i dentify sonme tensions there that | thought m ght be in
the remarks fromthe AFL-CIO  Thank you very nuch.

M5. REINDEL: Sure. Thank you, Mark. This is
Rebecca again. On your first question related to
confidentiality, you know, we're happy to follow up on
both of your questions in the record. Wat I'll say is

the -- the logs and the reporting to OSHA -- OSHA only

10

11

12

13

14

15

16

17

18

19

20

21

22

reports out summary information from many enpl oyers.
And so we're -- we've always stressed that this
I nformation should be nade public, and that cones out
of the -- the OSHA 300 | ogs and that this information
I s necessary to identify trends about where severe
injuries are occurring in industries, occupations, and

tasks. We don't think that these two areas conflict

wth each other. And it's not confidential infornmation

that OSHA reports on its website. And so we do think
that that's in alignnent.
On your second question, which I'mforgetting now.
Oh related to the --
MR. FREEDMAN:. It -- it was about the -- the idea

of the incident | ogs and whet her --
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1 MS. REINDEL: Yes.

2 MR. FREEDMAN: They shoul d be protected under

3 privilege so that they're not avail able to OSHA

4 I nspectors and al so not required to be submtted with

5 t he recordkeepi ng | ogs.

6 M5. REINDEL: So we do - sorry, | was trying to

7 | ook at ny notes here. W - | think, you know, we're

8 tal king about a couple different things. One is this

9 heat incident |og, and one is tal king about the - the
10 300 logs. The 300 logs is what the inspectors wl|

11 | ook at. And the heat incident |og should al so be nade
12 avai l able to workers' representatives. So they aren't
13 just for the enployer, but they are for workers and we
14 know t hat our representatives al so need access to that.
15 But you know, we're happy to follow up with these. You
16 know, we don't believe anything that we said here today
17 is in direct conflict - in conflict with either of

18 those - wth either of those answers. But we wl|l

19 follow up in nore detail in the record. Thank you.

20 JUDGE HENLEY: Thank you, M. Freednman. Mariam
21 I f you can pronote questioner nunber three, please.

22 M5. CARLON: Yes. The next questioner is Chris
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1 Cai n.
2 M5. CAIN. Good norning. Can you hear ne?
3 JUDGE HENLEY: Yes. Ms. -- Ms. Cain or M. Cain?
4 M5. CAIN. M ss. Thank you.
5 JUDGE HENLEY: Yeah. Thank you, Ms. Cain. |If you
6 can identify yourself and any association you're wth.
7 M5. CAIN. Thank you. Yes, | will. Chris Cain,
8 I"'mthe safety and health director for North Anerica's
9 Buil ding Trades Unions. 1'Il call it NABTU going
10 forward. The -- the questions | had about -- were
11 about worker retaliation -- retaliation, particularly
12 agai nst workers. But what are -- the questions are
13 bot h about the types of things that workers have been
14 retaliated about, if the panel can expand on that. And
15 what types of retaliation have you seen agai nst
16 wor ker s?
17 M5. REINDEL: Sure. This is Rebecca again. So
18 wor kers, even uni on nenbers, have faced retaliation
19 when they do a host of activities. One is when they're
20 reporting unsafe working conditions. And all of these,
21 | should say, up front, | believe are -- are rel evant
22 to heat. And also -- so reporting unsafe working
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1 conditions, reporting their work-related injuries, when
2 they have to refuse dangerous tasks or trying to conply
3 wi th OSHA standards, when they're requesting safety
4 i nformation or participating in OSHA i nspections.
5 These are commopn. But we -- but we know that they're
6 all quite relevant to heat.
7 There's also the results of this retaliation. |
8 mean, retaliation can result in term nation, denotion,
9 suspensi on, deportation, blacklisting for future
10 enpl oynent, noving, being noved to a - a | ess desirable
11 j ob or a nore dangerous shift, having denial of
12 benefits and - and other actions. | hope | answered
13 your questi on.
14 M5. CAIN. | -- | think you did. But there's also
15 fear of retaliation if wirkers seek nmedical care as it
16 relates to an injury or an illness at work. |Is there
17 any way that OSHA can deal with fear of retaliation
18 for, you know, describing synptons or seeking nedi cal
19 care in the heat standard, in the final rule?
20 M5. REINDEL: Sure. So there's certainly great
21 concern around that and around using nedi cal
22 Information to retaliate against workers, as you
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1 menti oned. And usually this is an effort to reduce
2 enpl oyer obligations under the standard or workers'
3 conpensation or disability costs. For instance, in
4 Silica, where there were nedical surveillance
5 requi rements, nedical exans, there were neasures to
6 ensure the only witten information the enpl oyer
7 received fromthe nedical professional was with the
8 perm ssi on of the enpl oyee.
9 And so if OSHA does require any kind of nedical
10 exans here or when workers need nedical care from heat
11 exposure at work, the results of those exans shoul d
12 remai n confidential and only limted informtion
13 transferred to the enployer that is relevant to -- to
14 the -- to their -- to their job. Thank you for the
15 addition and the clarification.
16 M5. CAIN. Al right, thank you. Thank you,
17 Judge.
18 JUDGE HENLEY: Thank you, Ms. Cain. Mariam if
19 you can pronote questioner nunber four, please?
20 M5. CARLON: Yes. And we actually have an update.
21 This will be our final questioner. The final
22 questioner is Ellie Barber? Barbara?
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1 M5. BARBARASH: Hi, Ellie Barbarash. Thank you.
2 Can you hear ne?
3 JUDGE HENLEY: Yes. Yes, ma'am |If you could --
4 there you go. Ellie, if you could state your nane
5 again for the record and any associ ation you bel ong to.
6 M5. BARBARASH: M nane is Ellie Barbarash. |'m
7 the Senior Health and Safety Advocate at the Anerican
8 Federation of State, County, and Muinicipal Enpl oyees,
9 al so called AFSCME. Thank you for your time and for
10 your work on this, all of you.
11 This is a question for the panel, and it's about
12 assessnent. W' ve nentioned and you' ve nenti oned
13 engi neering controls, and there have been questions
14 from OSHA about engi neering controls applied outside
15 and exanples of them Can you tal k about the need for
16 enpl oyer assessnents for engi neering controls and can
17 you -- are there -- is there anything else you could
18 share now about forns of engineering controls for
19 out si de workers, around issues of heat that kind of
20 hi nge upon the initial assessnent of the hazard? Thank
21 you.
22 M5. REINDEL: Sure. Thank you, Ellie. | think --
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1 you know, | nentioned this during ny testinony -- this
2 I s Rebecca -- that what OSHA is proposing to do here is
3 require enployers to do a risk assessnment. And we do
4 those all the tinme. |Industrial hygienists, enployers,
5 and representatives do a risk assessnent in the
6 wor kpl ace to determ ne where the hazards are.
7 If you are in an outdoor environnment and you
8 can -- and -- and you identify that there are, you
9 know, sources of exposure, we know that -- we're not
10 bei ng naive here, we know you cannot change the sun.
11 Excuse ne. But you can change how it reflects off
12 surfaces, barriers that are needed. And there are, you
13 know, different work sites that we're happy to provide
14 in our -- our follow up, in the post-hearing. But
15 those that -- that -- that block the heat, that
16 mtigate the heat exposure, that reflect the heat off
17 of the surface -- we've seen enployers, you know, paint
18 a surface a different color. W've seen enployers put
19 up barriers.
20 And -- and then, beyond engi neering controls,
21 there are other adm nistrative controls where we know
22 that sonme workers or sone work sites, they will work in
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1 the shade. Wen the sun is at this part of the day,
2 they'Il work in shade. They will switch and work in
3 anot her part of the -- of the worksite when it's a
4 different part of the day. So again, it's about an
5 assessnment and wal ki ng through each step, identifying
6 where workers are getting the greatest sources of heat
7 exposure, and identifying control neasures that fal
8 al ong the hierarchy, including the engineering controls
9 al ong the way. But we are happy to provide nore
10 specific exanples in -- in witing.
11 M5. BARBARASH. Thank you very nuch. And thank
12 you, Judge Henl ey.
13 JUDGE HENLEY: Thank you, Ms. Barbarash. |If |
14 understood Mariam that's it for the participants for
15 this panel, correct?
16 M5. CARLON. That is correct, Judge.
17 JUDCGE HENLEY: Any follow up questions from our
18 OSHA representatives?
19 MR. LEVINSON: No, Your Honor. No questions.
20 JUDGE HENLEY: Any fromthe solicitor?
21 M5. WLES: No, Your Honor. Thank you.
22 JUDGE HENLEY: 1'd like to thank the AFL-Cl O panel
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1 for their testinony this norning. And you are excused.
2 M5. REINDEL: Judge, thank you very nuch for your
3 patience with our technical difficulties.
4 JUDGE HENLEY: You're welconme. Mariam if you can
5 pronote our second panelist, please.
6 M5. CARLON: Yes, | can. The next speaker wll be
7 Marc Freedman. Please state your nane and affiliation
8 for the record.
9 JUDGE HENLEY: M. Freedman, can you hear ne?
10 This is Judge Henley. | can see you. | can't hear
11 you.
12 MR. FREEDMAN:. There we go.
13 JUDGE HENLEY: Ckay.
14 MR. FREEDMAN. |I'mclicking all the buttons,
15 trying to get themto work. All right. Thank you.
16 Good norning, OSHA representatives and Judge Henl ey.
17 "' m Marc Freedman, vice president of workplace policy
18 at the U S. Chanmber of Comrerce. | manage vari ous
19 subj ects, including OSHA, and | oversaw t he subm ssion
20 of our comments on the proposed standard for heat
21 injury and illness prevention.
22 My - ny remarks will focus on the problens with
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1 t he proposed standard, suggestions about a better
2 approach, and how OSHA can assi st enployers in their
3 efforts to protect enployees from overexposure to heat.
4 At the outset, | want to nake clear that enployers
5 shoul d protect enpl oyees fromheat-related injuries and
6 i1l nesses in both indoor and outdoor work environnents
7 where there is extrene heat or extended exposure to
8 heat. But OSHA' s steps to address the issue beyond
9 their current guidance of rest, water, and shade nust
10 be both consistent with the agency's regul atory
11 authority and feasible for the country's mllions of
12 enpl oyers in different climates.
13 As |'ve been granted the first enpl oyer
14 representative speaking slot, I want to be the first --
15 | guess, the first enployer side -- to use the term
16 you' Il be hearing throughout these proceedi ngs; OSHA's
17 proposed standard is a one size fits all approach. The
18 proposed standard nakes no all owances for differences
19 I n geogr aphy, workpl aces, enpl oyee sensitivity to heat,
20 nature of the job or task, or any of the other nany
21 vari abl es associated with determ ning how to protect
22 enpl oyees from overexposure to heat. To state the
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1 obvi ous, 90 degrees, the high heat threshold, has
2 different inpacts in different |ocations. 90 degrees
3 i n Phoenix is not the same as 90 degrees in New Ol eans
4 or Houston or Portland, Maine, or even here in D C
5 Even if the wet bulb gl obe nethod is used to
6 consi der humdity, whether an enpl oyee woul d be
7 af fected by extended exposure to such high heat is
8 hi ghly specul ative. And 80 degrees, the initial heat
9 threshold, is inconsequential in many parts of the
10 country and is so easily net there is no concept of a
11 trigger.
12 In addition to that, accommobdati ng an array of
13 vari abl es, the proposal creates unworkabl e requirenents
14 for small enployers and certain industries, while
15 providing little evidence that these burdens will keep
16 wor kers safer. To OSHA' s credit, they convened a snal
17 busi ness advocacy review panel to solicit input from
18 smal |l entities that would have to comply with the
19 proposed standard. Unfortunately, OSHA then proceeded
20 to dismss the large majority of the recommendati ons
21 and concerns fromthese small businesses, including
22 those related to the proposal being an inflexible, one

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)



Day 1 6/16/2025
Page 70
1 size fits all approach. |I'msure the SBA Ofice of
2 Advocacy that follows nme will discuss this in nore
3 detail .
4 One of the nobst unwor kabl e workabl e provisions is
5 the mandatory 15-m nute rest breaks every two hours if
6 the high heat trigger is net, apparently for as little
7 as 15 mnutes in any 60-m nute period. This neans that
8 every enpl oyee is so exposed nust be given a 15-m nute
9 break every two hours, regardl ess of whether they are
10 suffering synptons or even want such a break.
11 Mandating this break would be highly disruptive to
12 many wor kpl aces, such as construction, restaurants, and
13 manufacturing. O consider airline baggage handl ers
14 and the inpact mandatory 15-m nute breaks woul d have on
15 novi ng passenger |luggage into the termnals, or |oading
16 bags onto connecting flights or |oading cargo onto
17 planes with tight schedules. Furthernore, enployees
18 who are not experiencing any synptons nmay want to
19 continue with their work to conplete their tasks,
20 rather than stop -- stopping for an arbitrary, required
21 br eak.
22 Finally, in sone workplaces, such as working on
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1 t el ecommuni cations towers or tree work, interrupting
2 work to take a break nmeans having to descend and renove
3 PPE, thereby creating nore risks and nmaking a 15-m nute
4 break | onger than just 15 mnutes. The cumnulative
5 effect of the many specifications, including the
6 extensive record keeping requirenents, would be to
7 I ncrease adm ni strative burdens such that enpl oyers and
8 their supervisors have less tine to focus on
9 el im nating other hazards in the workpl ace.
10 The proposed standard reads |ike a checklist for
11 enforcenent, with each requirenent a potenti al
12 citation. Anong these are the specifics for
13 exenptions, heat illness and injury prevention plan,
14 hazard identification and nonitoring, break areas,
15 acclimatization, record keeping, and nandatory rest
16 breaks when hi gh heat trigger is reached. Further
17 details on the specific requirenents and how t hey
18 create burdens w thout assuring protection is contained
19 in the cooments we submtted to the docket, which are
20 appended to this statenent.
21 The reality is that regulating exposure to heat is
22 a very challenging goal. Heat is a hazard that is not
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1 i nherent to the workplace, in much the sane way
2 exposure to COVID-19 was not inherent to the workpl ace,
3 when OSHA issued its vacci ne mandate regul ation that
4 was struck down by the Suprene Court.
5 Furthernore, courts, quote, "expect Congress to
6 speak clearly when authorizing an agency to exercise
7 powers of vast econom c and political significance",
8 end quote. This is exactly the kind of power that the
9 Secretary clains here over a significant issue. The
10 proposal woul d i npose substantial conpliance costs on
11 virtually every business in Anerica, even though the
12 OSH Act does not directly authorize a standard
13 protecting agai nst heat. The history of heat issues
14 predates the OSH act, and Congress coul d have
15 identified it as a specific hazard for OSHA to
16 regul ate, or Congress could have done so since the act
17 was passed. But this has not happened, despite there
18 bei ng a | ong-standi ng quote "docunentation of
19 occupational heat-related illness beginning in ancient
20 times and fromthe 18th century throughout - through
21 the regulatory interests in the 20th century"”, end
22 quote. And that's from OSHA' s NPRM
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1 So OSHA will be entering a legal mnefield if it
2 proceeds to i ssue a heat exposure standards. Contrary
3 to OSHA' s claimthat the proposed standard is a
4 performance standard, it contains a particularity of a
5 specification standard. |If this was actually a
6 performance-ori ented standard, enployers would be held
7 accountable for the end goal of protecting enpl oyees
8 from overexposure to heat, rather than the nyriad of
9 specific requirenents contained in the proposed
10 standard. In fact, the OSH Act favors performance
11 st andards, quote, "whenever practicable, the standard
12 protecting against toxic materials or harnful physical
13 agents shall be expressed in terns of objective
14 criteria and the performance desired".
15 The Chanber suggests that if OSHA decides to nove
16 forward wth a standard, the agency devel ops a
17 performance oriented one that directs enployers to
18 develop a heat injury and ill ness prevention program
19 that includes identified conponents, but acknow edges
20 that what is reasonabl e and necessary to abate heat
21 hazards and protect enployees nmay vary across
22 | ndustries, enployer size, and geography. This
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1 adaptability will ensure that any pronul gated
2 regulation is practical and achi evabl e across the w de
3 vari ety of American businesses.
4 Key to developing a nore flexible and adaptabl e
5 standard is changing the heat threshold triggers. The
6 proposal has an initial trigger, a heat index of 80
7 degrees Fahrenheit or a wet bulb gl obe tenperature
8 equal to the NIOSH recommended action | evel, and the
9 hi gh heat trigger, a heat index of 90 degrees
10 Fahrenheit or a wet bulb gl obe tenperature equal to the
11 Nl OSH recommended exposure limt, neither of which are
12 adj usted for local conditions as reflected of the one
13 size fits all nature of the proposal.
14 Al ternatives already exist. For exanple, Nevada,
15 clearly a hot weather state, has adopted a standard
16 W thout a specific heat trigger. Under Nevada
17 standard, enployers nust, quote "prepare a one-tine
18 witten job hazard analysis to assess working
19 conditions that nay cause occupati onal exposure to heat
20 i1l ness", end quote. Nevada's standard goes on to
21 require the enployer to take various neasures if a
22 determnation is made that a heat illness hazard
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exi sts. Anong these are training, neasures to nmtigate

10

11

12

13

14

15

16

17

18

19

20

21

22

the risk of heat illness, rest breaks when needed,
provi sion of water, means for cooling, designating a
person to handl e energency responses, and nonitoring by
t he desi gnated person, quote, "to the extent
practicable", end quote. Specifics on how these
nmeasures are to be inplenented are left to the
enpl oyer, consistent with a performance-oriented
st andar d.

If OSHA insists on requiring a specific heat
trigger, there should be only one to sinplify what
enpl oyers nmust do. That threshold nust be higher than
a nmere 80 degrees, which, even when humdity is
considered, is not a threat. Wather data, including a
guote, "feels |ike", unquote, nunber considering
hum dity is widely available with high |ocalization.
Enpl oyers should be able to rely on this data instead
of conducting their own neasurenents and nonitoring.

For indoor settings, which are likely nore stable,
t han Nevada approach seens to nmake sense. The enpl oyer
woul d have to do a one-tinme assessnent as to whether a

heat hazard exists. Constant nonitoring of each work
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1 area, as required under the proposed standard, is
2 excessive, as is the requirenment to keep those
3 tenperature records for six nonths.
4 One of the problens with the proposed standard's
5 one size fits all approach is that it treats enpl oyees
6 as if they are fungible, one just like the other. But
7 enpl oyees can differ greatly with respect to their
8 susceptibility to heat illness and injury. Specific
9 personal characteristics such as age, gender, physical
10 fitness, nental health, |ifestyle experience,
11 preventive behaviors, and physical exertion play a
12 fundanmental role in heat tolerance. Individuals with
13 chronic illnesses such as heart problens, high blood
14 pressure, or who may take specific nedications can be
15 at increased risk of heat-related illness and injuries.
16 Oten these personal characteristics of workers are not
17 evident to their enpl oyer.
18 In fact, even well-nmeaning inquiries can place an
19 enpl oyer at risk for violating other federal statutes,
20 such as the ADA and the Age Discrimnation in
21 Enpl oynent Act. The chanber noted this tension between
22 enpl oyers benefiting fromknow ng enpl oyee's health
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1 i ssues and the privacy protections in the comrents that
2 we submitted to the ANPRM We recommended that OSHA
3 work with the Equal Enploynent Cpportunity Commi ssion
4 to devel op gui dance allowi ng job-related health
5 inquiries in our coments. Under the ADA, enployers
6 are allowed to include physical requirenents as
7 essential elenments for job descriptions. Just as
8 requiring the ability to lift something, the sane thing
9 coul d be done for exposure to heat.
10 Let ne - let nme conclude by saying OSHA shoul d
11 expect to have much confusion if they nove forward, and
12 t hey should | ook for ways to hel p enpl oyers conply, one
13 of which would be review ng conpliance prograns issued
14 by associations that could be tailored to specific
15 i ndustries. The - the proposal is an unworkable, one
16 size fits all approach, and if OSHA noves forward, it
17 must do sonething that is performance-oriented and
18 flexible for the very many enployers who will have to
19 conply with it. Thank you very nuch, and | wel cone
20 your questions.
21 JUDGE HENLEY: Thank you, M. Freednman. Do we
22 have questions from our OSHA representatives?
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1 MR. LEVI NSON: Yes, Your Honor, we do.
2 MR. FREEDMAN: |'d be disappointed if you didn't.
3 MR. LEVINSON: Thank you very nuch, M. Freednan.
4 And again, you can either answer now or in post-hearing
5 comments or both.
6 In your conmments, you describe -- in your witten
7 comments, you described an alternative options for
8 acclimatization. Can you el aborate nore on the options
9 that you' ve descri bed and how you believe they are nore
10 fl exi ble than what was outlined in the proposed

11 st andar d?

12 MR. FREEDMAN. W th apol ogies for not having what
13 we said in our comments directly in ny head, |I'm not

14 going to give you the detailed answer at this point. |
15 t hi nk our basic thrust was, as OSHA |laid out the

16 acclimatization process, it was fairly specific and

17 restricted. It -- it -- you know, it said you had to
18 ranp up enpl oyees over a certain anount of tine or

19 treat themas if they' ve been exposed to the high heat
20 trigger.

21 And our feeling is that that's not necessarily

22 what every enployee is going to need, as | said, in
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1 various other contexts. And so the basic point is
2 enpl oyers shoul d be given nore flexibility with how
3 they acclimtize enployees to the -- to the different
4 | evel s of heat they'|l| experience.
5 MR. LEVINSON: Thank you. The proposed rule
6 provides flexibility for maintaining tenperature
7 records in a witten formor electronically. Many
8 el ectronic nonitoring devices are readily available on
9 the market that are easy to use and have storage
10 capacities to retain records for the proposed six
11 nonths. Do you think that using electronic nonitoring
12 devi ces woul d nake the proposed recordkeepi ng
13 requi renments | ess burdensone?
14 MR. FREEDMAN: |'mnot sure that renoves the
15 burden to constantly create records. Wether you store
16 themelectronically or they are captured
17 el ectronically, the requirenents still exist under the
18 OSHA proposal that you have to constantly be recording
19 what the tenperature exposures are. | think our
20 feeling is that shouldn't have to be as -- as frequent
21 a record keepi ng requirenent.
22 As | suggested, you know, under the Nevada
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1 standard, if you do a one-tinme assessnent and you
2 decide that there's a heat injury risk there, that's
3 your -- that's the requirenent, you've figured out that
4 you' ve got a risk. Wiy you have to keep updating
5 that -- that heat threshold | think is -- is not --
6 whether it's electronic or manual or however that is
7 reported, the requirenent is still that the enployers
8 have to record that -- that heat exposure on a -- on a
9 very frequent basis.
10 MR, LEVINSON: Thank you. The next question cones
11 fromDr. Stephen Schayer.
12 DR. SCHAYER Hi . Thank you, M. Freedman, for
13 your testinony today. Just wanted to follow up with
14 you. So in your testinony, you recomrended that OSHA
15 shoul d consider a nore perfornmance-oriented standard
16 that directs enployers to develop a heat injury --
17 MR. FREEDMAN:. |If OSHA decides to nove forward.
18 Let ne just be clear.
19 DR. SCHAYER R ght.
20 MR. FREEDMAN: | nean, you know, | think there's
21 still a question. And -- and |I'll count nyself anobng
22 t hose who are sonewhat surprised to see this hearing
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1 kept on the schedule. So, you know, OSHA has a
2 deci si on about whether to nove forward with the
3 standard. If they do, then we would certainly
4 recormend it be a performance-oriented standard. Sorry
5 for interrupting.
6 DR. SCHAYER No worries. So just as a follow up
7 to that -- so in such a performance-oriented standard,
8 woul d you envision there to be a m ninum specification
9 for any of the conponents such as water, rest, shade,
10 or training for when and how t hey shoul d be
11 I npl enment ed?
12 MR. FREEDMAN: | think our feeling is that there
13 shoul d be requirenents for enployers to performthose
14 di fferent conponents. How they do that should be |eft
15 up to the enployers, where | think it's going to vary
16 dependi ng upon | ocation, industries, and specific
17 wor kpl aces. You know, to -- to finish off a thought I
18 didn't get a chance to express very fully at the end, |
19 think there's a great opportunity for OSHA to work with
20 various industry groups to provide industry specific
21 gui dance on how those types of enployers would conply
22 wth -- with a heat standard.
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1 So you coul d i magi ne sonme conpliance program
2 i ssued by an industry trade association that is
3 tailored to those types of workplaces, that says if you
4 do the conponents in this programas they have been
5 | aid out, you will be in conpliance with the OSHA heat
6 st andar d.
7 And, you know, consequently, that would | everage
8 OSHA's Iimted resources and get information into
9 the -- the enployer domain that it would be helpful to
10 themto know how to conply with the standard and by
11 extension, protecting their enployees. | think
12 there's, you know, a lot of -- a lot of ways that you
13 can develop information that hel ps the specific
14 enpl oyers and their training requirenments, which, you
15 know, is different than just OSHA saying, here's what
16 you have to do in all the various ways.
17 DR. SCHAYER  Thank you. And I think you just
18 answered ny foll ow up question, too, which was what --
19 you know, what could enployers use as a basis to ensure
20 that the plan they conme up with is protective? So --
21 appreciate that. But if you have any further coments
22 on this that you could share in your post-hearing
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1 comrents, we'd appreciate it.
2 MR. FREEDMAN. Well, let ne just go back to the
3 basi c concept of perfornmance orientated -- orientation
4 standard. It is not that enployers are being let off
5 the hook. It is that enployers are being held
6 accountable for the ultimate goal of protecting their
7 enpl oyees, as opposed to the way that the proposal
8 reads, which is you' ve got to check off all these
9 different requirenents. That's, | think, where the
10 val ue of a heat standard |lies, naking sure that
11 enpl oyers are protecting their enployees. And a
12 performance-ori ented standard puts the enphasis on that
13 goal, rather than the nyriad of other goals that are
14 contained in the proposal.
15 DR. SCHAYER  Thank -- thank you very nuch.
16 Appr eci ate your conmments.
17 MR. LEVINSON: Your Honor, the next comments cone
18 fromDr. Tiffany DeFoe, who's joining us online.
19 DR. DEFOE: Hi, this is Tiffany. | amtrying to
20 get ny -- this is Tiffany Dafoe with the Directorate of
21 St andards and Cui dance for OSHA. [I'mtrying to get ny
22 video on. Mariam is that sonething you can help wth?
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It doesn't seemto be starting on ny end.

M5. CARLON: You should be able to just start
video and -- from your conputer.

DR DEFOE: Can you see ne?

MR. FREEDMAN: She's in a witness protection

progr anf

M5. CARLON:. We can see you, but there is a little

bit of a shadow for the nost part. But we can
technically see you.

DR. DEFOE: Ckay. Very good. Perfect.

JUDGE HENLEY: Just identify yourself for the
record so we know who you are?

DR. DEFCE: Yes. So this is Tiffany DeFoe. |'m
with the Directorate of Standards and CGui dance with
OSHA. M. Freedman, again, thank you for your
testinony and for your conmments. |In your - in your
witten comments - or in the Chanber's witten
comments, it stated that if OSHA noves forward with a
rule that requires enpl oyees to be all owed and
encouraged to take paid rest breaks as needed to
provide - to prevent overheating, that that could

result in opportunities for msuse, and it could expose
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1 enpl oyers to clains of retaliation if they try to
2 address m suse.
3 | have a couple of questions on this. One, is
4 there information that you're aware of, such as
5 i nstances of enployers who offer at-will breaks to
6 prevent overheating and have experienced m suse, or
7 per haps industry surveys or studies on this issue?
8 MR. FREEDMAN: | don't have direct evidence on
9 that point. Qur -- our point of including that in the
10 comrents was to identify a problemwe thought that that
11 provi sion would create. And so, you know, currently we
12 don't have the requirenent that enployers nust provide
13 breaks. And so we don't have the setup that the --
14 that was envisioned in the proposal.
15 DR. DEFOCE: Thank you. And furthernore, in terns
16 of approaches, you woul d suggest to support enpl oyers
17 I n addressing situations that could conme up where they
18 bel i eve enpl oyees' use of at-risk breaks exceeds what's
19 really needed to prevent heat injury and illness. Are
20 there any specifics that, either now or in your -- your
21 | at er subm ssi ons, you could suggest if OSHA should
22 nove forward with the rule?
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1 MR. FREEDMAN. |I'mtrying to think through what
2 you're |l ooking for on that. | don't -- again, we're --
3 we're not dealing with current conditions. | nean,
4 we' re tal king about what woul d be required under the
5 proposal. So | don't have exanpl es other than our
6 concerns that this is what it would create.
7 DR DEFOE: kay. Well, maybe I'll refine a
8 little bit by saying that one of the other comenters
9 suggested that OSHA -- that -- they raised a simlar
10 concern. This was the Enployer's Heat Il1ness
11 Prevention Coalition. And they had a suggestion that
12 OSHA shoul d provi de sonme guardrails in the form of
13 nonmandat ory gui dance about what woul d be typically
14 expected in ternms of rest break use to prevent
15 overheating. And again, it's -- it's totally fine to
16 submt things later if you want to take sone tine to
17 t hink about it, but we'd be interested in knowing if
18 this is an approach the Chanber woul d agree wth.
19 MR. FREEDMAN.  Well, | -- | certainly believe that
20 OSHA shoul d prepare -- if they issue a standard, they
21 need to be prepared to i ssue extensive guidance. You
22 know, just as a sort of obvious comment, all the
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1 comrentary in the preanble falls away when this goes
2 into the Code of Federal Regulations. That conmentary,
3 you woul d i magi ne, could be the basis for sone specific
4 gui dance, you know, FAQs or that -- that type of style.
5 So | would imagine -- | would hope -- OSHA under st ands
6 the need to provide, you know, specific help
7 under standi ng where the limts are wth sone of these
8 provisions, if that's where they -- they end up.
9 DR. DEFOE: Thank you. And you also noted in both
10 your witten conmments and your testinony that the
11 proposed schedul e for 15-m nute mandatory rest break
12 every two hours when the tenperature is at or above the
13 hi gh heat trigger wouldn't be feasible for all
14 enpl oyers. Whuld you pl ease further discuss how you --
15 you suggest OSHA should nodify the proposed rest break
16 timng requirenents to help provide nore flexibility
17 while still being protective?
18 MR. FREEDVAN.  Well, you know, | think you're
19 going to hear froma lot of different groups |ater on
20 to this -- these proceedi ngs about the problens that
21 that mandatory 15 m nute, every two-hour rest break is
22 going to create. | tried to highlight a few industry
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 1 6/16/2025
Page 88
1 scenarios just touching on them but | know a | ot of
2 ot her groups after ne are going to -- are going to go
3 into that in nore detail
4 Again, | think I would cone back to how t he Nevada
5 standard tal ks about this. They say rest breaks as
6 needed. | understand, and | think we support the idea
7 t hat enpl oyees are going to need to take breaks, you
8 know, under certain circunstances. But an arbitrarily
9 determ ned 15 m nute, every two-hour schedul e doesn't
10 really speak to enpl oyees' needs. It creates an
11 obligation. It -- it's very disruptive. And it can be
12 a real problemfor various enployers and workpl aces to,
13 you know, continue producing and -- and -- and
14 perform ng as they need to.
15 I nmean, think of the obvious situations |ike
16 restaurants and -- and such, where you have to be, you
17 know, producing neals on a very tight schedule. For an
18 enpl oyee to have to take 15 m nutes every two hours
19 could really disrupt the way the restaurant operates.
20 The exanpl es abound. The point here is flexibility is
21 the key. Keeping rest breaks to when they are needed
22 Is -- is, | think, really where the focus should be.
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1 DR. DEFOCE: Thank you. Thank you very nmuch. M.
2 Fr eedman.
3 MR. LEVI NSON: Your Honor, the next questions cone
4 from Brenda Finter
5 M5. FINTER. Sorry about that. | thought | was
6 next -- next after next, if that nakes sense. [|'m
7 Brenda Finter with OSHA, Departnent of --Directorate
8 of Standards and Cui dance. My first question is, in
9 your witten coments, you express concern with the
10 requi rement for pre-cooling vehicles used as break
11 areas. Wat requirenents for using a vehicle as a cool
12 down area for a break should be inplenented or
13 i ncl uded?
14 MR. FREEDMAN.  Well | think what we're | ooking at
15 there is the sane tension that we've identified
16 t hr oughout, which is whether OSHA should be telling
17 enpl oyers exactly what they should be doing versus
18 all owi ng enployers to figure out what nmakes sense. And
19 certainly going into an air-conditioned vehicle could
20 be an option and, you know, under the right
21 ci rcunstances that -- that may be the best option. But
22 for OSHA to tell enployers this is one of the things
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1 that they have to be providing, | don't think is really
2 going to suit all the different workpl aces.
3 M5. FINTER. Thank you. And then one nore
4 guestion. The submtted coment nentioned that there
5 are sone situations where required conmuni cati on coul d
6 I ntroduce additional injury risks, such as tree
7 trinmm ng, working at heights, and driving. So two
8 parts to this question. |Is there an alternative neans
9 of communi cation that would protect workers and how --
10 how do they communi cate to workers on the ground or
11 supervisors during this period?
12 MR. FREEDMAN:. That nmy be a very chall engi ng
13 guestion. | think, again, I'"'mgoing to fall back on
14 the idea of whether it's required -- whether OSHA
15 requires it in a specific schedule or allows enployers
16 to determne as needed. And maybe there's a way for an
17 enpl oyer to tell an enployee, I'"mgoing to check in
18 Wi th you at a specific hour, please be available. | --
19 you know, that's an option. That's one concept that
20 could work. But that should be sonething that the
21 enpl oyer devel ops consistent wth their workpl aces and
22 how t heir enpl oyees are -- are situated. | think the
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1 i dea that OSHA is going to say you nust have a specific
2 way for reaching enpl oyees, again, gets into that
3 speci fication question versus a performance orientation
4 guesti on.
5 M5. FINTER Okay, thank you. That's all | had.
6 MR. LEVINSON:. M. Freedman, | have one question
7 and then we'll have one nore for the -- the record.
8 This is one you'll ultimately want to --
9 MR. FREEDMAN: Excuse ne. The other ones aren't
10 for the record?
11 (Laughter.)
12 MR. LEVINSON: Sorry. Sorry -- to read into the
13 record for later. They're all for the record. I|f OSHA
14 went to a conpletely performance-oriented approach, how
15 woul d an OSHA i nspector know when an enpl oyer had done
16 enough to adequately protect workers? |'m assuning
17 that you don't think that the nere existence of a
18 single incident woul d be enough to determ ne whet her or
19 not there had been a violation of a performance-
20 oriented standard. And so how do we prevent arbitrary
21 and capricious decisions by an OSHA i nspector, if there
22 are no benchmarks other than a -- a conpletely
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1 per f or mance-ori ent ed approach.
2 MR. FREEDMAN. Well, | think if you go back to ny
3 statenent and what we submtted in the record, we would
4 expect that there would be sone conponents that
5 enpl oyers woul d have to, you know, produce. They would
6 produce those consistent with their workplaces. So an
7 OSHA i nspector could | ook at -- |ook to see how an
8 enpl oyer had addressed those -- those requirenents and
9 det erm ne whet her they were done adequately, consistent
10 with the workplace. So that's one way that an
11 | nspector would be able to eval uate how an enpl oyer had
12 nmet their performance orientation obligations.
13 Then the second one, of course, and inspectors are
14 going to look at the -- the records of -- of injuries,
15 and they're going to see whether there are injuries
16 related to heat. And so that would be, you know,
17 anot her way to eval uate whether the -- the enpl oyer had
18 done the appropriate -- had net the -- had net the
19 obl i gati ons under performance orientation.
20 You know, one other comment in this vein, with
21 respect to the training requirenents, the standard --
22 the proposed standard tal ks about annual updati ng of
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1 trai ning and whenever there's an incident. | think the
2 nore inportant way to do that would be to focus any
3 kind of refresher training on what was | earned from an
4 i ncident not just -- you know, you have to do refresher
5 training, but let's focus on why there was an incident.
6 And if there's a lesson to be | earned fromthat that
7 can be applied to other workplaces, then it should be
8 comruni cated to the -- to the other workpl aces under
9 that enployer. As the standard reads, you have to
10 conduct a refresher training throughout all the
11 di fferent workplaces, which really may not serve any
12 specific interest. The question is identifying the
13 reason why there was an incident and | earning from
14 that, and using that as the -- as the basis for
15 refreshing your training.
16 So to answer your question, Andy, and to get back
17 to the main thene here, performance orientation says
18 enpl oyers are going to be held accountable for the
19 ultimate goal of protecting enployees. An inspector
20 could determ ne that through records and nake sure that
21 t hey have the appropriate provisions in their heat
22 injury illness prevention plan.
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1 MR. LEVINSON: Thank you very nuch, M. Freednan.
2 The next question, the final one, is to be read into
3 the record by Zoe Petropoul os.
4 DR. PETROPQULCS: Yeah. Let ne just ask that you
5 consider this in your post-hearing conmments. So in the
6 Chanber's coment on the proposal you wote, quote,
7 "the requirenents regarding fans are conpl ex and vague.
8 Many enpl oyers will not be equipped to determne if fan
9 use is harnful when anbient tenperatures exceed 102

10 degrees Fahrenheit", end quote. Can you describe what
11 a reasonable alternative approach to the one OSHA has
12 proposed m ght | ook Iike, and a description of the

13 evi dence or data that would underpin that approach?

14 MR. FREEDVMAN.  Well, as | renenber our comments

15 about fans, one of the things that we were reacting to
16 was that the |anguage didn't say what was harnful use
17 of fans. And so, at the very least, if OSHA thinks

18 there's supposed to be -- if OSHA wants to restrict

19 enpl oyers' use of fans, they need to indicate when that
20 woul d be harnful. There -- it wasn't clear fromthe

21 proposal, you know, when -- it just said, don't use

22 fans if they're harnful. WelIl, nobody said what
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1 har nf ul neans.
2 So that woul d be one question that OSHA needs to
3 address. W can certainly el aborate on the questions
4 of when fans woul d be hel pful and -- and you know, what
5 we think about their overall use in sone witten
6 responses. But | do renenber that that was one of the
7 guesti ons we had based on the proposal.
8 DR. PETROPOULCS: Andy, is it okay if | follow up
9 really quickly? We wote in the summary of proposed
10 requi rements a section on kind of what we would
11 envi sion enployers to use. And so | can get the page
12 nunber and follow up if that would be hel pful for your
13 comrents on that specifically.
14 MR. FREEDMAN:. But again, let nme conme back to an
15 earlier point. Al that great commentary, the NPRM and
16 the preanble, falls away when this goes into the Code
17 of Federal Regulations. So if it doesn't say in the
18 CFR what an enpl oyer is supposed to do, it's going to
19 be very hard to expect themto understand what OSHA is
20 t al ki ng about .
21 DR. PETROPQULCS: Thank you.
22 MR. FREEDMAN: Unless it's left to a perfornmance
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1 orientation.
2 MR. LEVINSON: Thank you. Your Honor, this
3 concl udes the questions fromthe OSHA panel.
4 JUDGE HENLEY: Thank you. Al right. Questions
5 fromour solicitor representatives?
6 M5. WLES: Yes, Your Honor, just one follow up
7 guestion. Thank you, M. Freedman, for your testinony
8 today. | heard you nention Nevada's new standard a
9 couple of tinmes in your testinony, and | have to adm t,
10 ["mnot intimately famliar with their new rule. But
11 there was one thing that you had nentioned about job
12 hazard analysis. And their rule requires an initial
13 j ob hazard anal ysi s.
14 And if | understood your comments correctly, it
15 seemto -- you seemto suggest that there is not a
16 requi rement to continuously nonitor once the job hazard
17 analysis is conducted. And | wanted to just ask you if
18 you woul d agree that a annual hazard anal ysis needs to
19 be conducted, or perhaps a -- a new anal ysis needs to
20 be perforned when there are changed circunstances in
21 the work environnent. |'mthinking, for instance, of
22 enpl oyers that don't have fixed work | ocations where
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1 there m ght be different work environnents that they're
2 exposed to, and how you woul d envision this requirenment
3 to apply for them
4 MR. FREEDMAN. Right. Thank you. M sense is
5 that there are going to be -- the -- the enployer is
6 going to have to update the analysis based on specific
7 conditions changing. R ght. | nean, if you' ve got,
8 you know, different conditions in -- in -- in an -- you
9 know, outside workplace or even an indoor workplace,
10 t hose could change too -- yeah, | would expect that
11 you'd have to do a new assessnent to determ ne what the
12 risk is.
13 M5. WLES: Thank you.
14 JUDGE HENLEY: Thank you. Mariam how many
15 partici pants do we have who wi sh to ask questions of
16 this panelist?
17 M5. CARLON: W have one, Your Honor.
18 JUDGE HENLEY: You coul d pronote the individual
19 pl ease.
20 M5. CARLON: Al right. M. Schneider, please
21 state your nane for the record.
22 JUDGE HENLEY: M. Schneider, can you hear ne?
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1 This is Judge Henl ey.
2 MR. SCHNEIDER: | -- | apologize. Yes. Scott
3 Schnei der, for the record. And | had --
4 MR. FREEDMAN. H Scott.
5 MR. SCHNEIDER: Hi, Marc. | had a couple
6 guestions. You -- you tal ked about doing a job hazard
7 analysis. And what -- what criteria would -- would --
8 shoul d enpl oyers use to determine if a risk exists, to
9 do that job hazard anal ysis? Wat should they use?
10 What do you recommend?
11 MR. FREEDMAN.  Well, again we're going to say that
12 enpl oyers are going to be able to identify heat
13 hazards, they're going to be based on | ocal conditions,
14 and the nature of the tasks at hand. You know, again,
15 they will be held accountable for their identifying of
16 t he hazards and protecting their enployees. This isn't
17 getting -- giving enployee -- sorry, enployers a free
18 pass. This is making sure that they identify the
19 hazards and take appropriate neasures.
20 MR. SCHNEI DER: So they coul d use whatever
21 criteria they feel are appropriate. They don't have
22 to -- they wouldn't -- you wouldn't recomrend that they
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1 foll ow the established criteria that are from N CSH or
2 from--
3 MR. FREEDMAN. Those criteria are avail able for
4 enployers to -- to reference. Wat | would want OSHA
5 to steer away fromis saying explicitly, under these
6 conditions -- under sone specific set of conditions,
7 this -- this autonmatically determ nes that you have a
8 hazard. That's why | don't think -- | don't think
9 that's an appropriate approach. | would -- | would
10 | eave it to the enployers to determ ne what a hazard
11 | ooks Iike in their workplaces. And they can certainly
12 reference NIOSH materials or other sources of
13 information that are available to them
14 MR. SCHNEI DER: So you said that -- that, you
15 know, they should be judged based on -- on the outcone.
16 And-- but you -- would you agree that OSHA st andards
17 are neant to be preventative?
18 MR. FREEDMAN:. | agree they should be
19 preventative. And | think under this structure, as --
20 under a performance orientation, they -- this would be
21 a preventative standard.
22 MR. SCHNEI DER: So but -- but they wouldn't be
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cited unless there was a heat incident perhaps, unless

2 t hey coul d show that sonebody got sick or ill as a

3 result. So how would howis that -- isn't that

4 reactive as opposed to preventive?

5 MR. FREEDMAN.  Well, if an OSHA i nspector cones in

6 and sees that the enployer has not put in place an

7 appropriate plan for their workplace, they could be

8 cited under that concept as well. And certainly they

9 could be cited under any kind of heat incident, which

10 coul d al so happen under a specification standard.

11 MR. SCHNEI DER:  And how woul d how -- woul d an

12 i nspector know -- determ ne what's appropriate.

13 MR. FREEDMAN: Are you through with your few

14 guestions yet or how are we going here?

15 MR. SCHNEIDER: Ch, |'m sorry.

16 JUDGE HENLEY: If -- if you want to ask -- if you

17 want to follow up on that |ast question, that'll be it,

18 M. Freedman.

19 MR. FREEDMAN: Scott, can you repeat that

20 guesti on?

21 MR, SCHNEIDER: Well, | -- 1'd rather just focus

22 on one other question that | have. You -- you said
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1 that you thought that 80 degrees was not a threat. And
2 "' mwondering what the basis of that comrent was or how
3 did you determ ne that you felt that 80 degrees was not
4 a threat?
5 MR. FREEDMAN:. | think if you talk to enployers
6 and you ask them what happens at 80 degrees, they're
7 going to tell you enployees are not exposed to any kind
8 of injury or illness threat at 80 degrees.
9 MR. SCHNEI DER: So that's not based on any
10 scientific literature that you' ve read?
11 MR. FREEDMAN: [t's based on the -- on what | hear
12 fromny enployers, fromnmny nenbers, about where
13 tenperatures matter.
14 MR. SCHNEI DER: Ckay. Thanks very much.
15 JUDCGE HENLEY: That was it. Mariam any
16 addi tional participants?
17 M5. CARLON: W actually do have one nore.
18 JUDGE HENLEY: Can you pronote them please?
19 M5. CARLON: Yes, Your Honor. Ms. Barbarash,
20 pl ease state your nanme for the record.
21 MS. BARBARASH: Hello, this is Ellie Barbarash
22 fromthe Anerican Federation of State, County, and
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1 Muni ci pal Enpl oyees. Sir, | just have one question and

2 that is, you nentioned that enployers -- you felt

3 enpl oyers shoul d provide rest breaks as appropriate and

4 that it would be flexible. And I'mjust wondering if

5 you coul d descri be the paraneters of what appropriate

6 mean, what would be the triggers that you feel would be

7 valid for enployers to deemthat workers take a break

8 in different situations? Thank you very nuch.

9 MR. FREEDMAN: This is a question where |I'm going
10 to say that enployers are going to need to understand
11 their workplaces and their enployees. And training
12 plays a big part in this to nake sure that enpl oyees
13 under stand what the synptons are and what the -- the
14 risks are and that there should be flexibility about
15 when breaks are taken. |'m not opposed to breaks being
16 taken. |'mnot opposed to an enployer, if they want
17 to -- if they want to, having a regular schedul ed
18 break. That's up to them VWat | am opposed to is
19 OSHA arbitrarily comng in and saying, thou shalt take
20 a break on this schedule, where it's not at al
21 flexible or, you know, reflects the specific conditions
22 of the workpl ace.
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1 M5. BARBARASH: But M. Freedman, do you have
2 anything with the know edge that exists of heat
3 exposure and worker signs and synptoms -- | just
4 wonder, do you have anything specific to say that what
5 woul d trigger workers having the right to take that
6 break?
7 MR. FREEDVMAN:. This woul d be sonet hing that woul d
8 be - have to be devel oped through the perfornance-
9 orientated standard, and for enployers to understand
10 their workplaces. You know, you' re asking ne to put
11 out a specific schedule that OSHA could then inpose on
12 enployers. |I'mnot going to go there. I|I'mgoing to
13 say that breaks should be taken as needed. Nevada
14 seens to agree with that idea. And that there are ways
15 to - for enployers to understand when enpl oyees shoul d
16 be able to take a break.
17 M5. BARBARASH: | don't think ny question's been
18 answered, but | don't think you're going to answer it.
19 Thank you very nuch.
20 MR. FREEDMAN: |'m not going to give you the
21 answer you want, but | thought | responded to your
22 guesti on.
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1 JUDGE HENLEY: M. Freednman and Ms. Barbarash, |
2 think that's enough. Thank you. Any additional
3 partici pants, Marian®
4 M5. CARLON: No, Your Honor, that was the | ast
5 one.
6 JUDGE HENLEY: Any follow up from OSHA or the
7 Solicitor?
8 MR, LEVINSON: No, Your Honor.
9 M5. WLES: No, Your Honor.
10 JUDGE HENLEY: M. Freednman, |'d like to thank you
11 for your testinony this norning, and you are excused.
12 MR. FREEDMAN: Thank you very nuch, Your Honor and
13 representatives of OSHA
14 JUDGE HENLEY: Do we have our next panel
15 avai |l abl e? Pl ease pronote.
16 M5. CARLON. Yes. The next speaker group will be
17 the U S. Small Business Adm nistration Ofice of
18 Advocacy. This group consists of Bruce Lundegren and
19 Chip W Bishop, Ill. Please state your nane and
20 affiliation for the record and please continue to
21 repeat your nane and affiliation for the record as you
22 nove between each other. Thank you.
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1 JUDGE HENLEY: M. Lundegren -- or M. Bishop, are
2 you going to take the lead? |If so, | can't hear you.
3 You appear to be nmuted. Still having sone
4 difficulties, sir? Can't hear you.
5 M5. CARLON:. M. Bishop, if you can hear us, it
6 | ooks |like you're -- | would just doubl e check that
7 Webex is using the right m crophone for you. You can
8 click on the drop-down arrow by your nmute button and
9 j ust doubl e check that your m crophone is sel ected and
10 mat ches.
11 MR. LUNDEGREN. Try the nute button on the bottom
12 left. 1t says --
13 JUDGE HENLEY: There it is. W got you, M.
14 Lundegr en.
15 MR. LUNDEGREN:. Can you hear ne?
16 M5. CARLON.  Yes.
17 JUDGE HENLEY: Whatever you clicked works.
18 M5. CARLON. Yep. There you go.
19 JUDGE HENLEY: Don't touch anything else. So if
20 you coul d introduce yourself, sir?
21 MR. LUNDEGREN. Can you hear ne?
22 M5. CARLON:  Yes, we can.
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1 JUDGE HENLEY: Can you hear nme? This is Judge
2 Henl ey. Can you hear nme? That's probably a better
3 guesti on.
4 MR. BI SHOP: W can hear you.
5 JUDGE HENLEY: Al right. W can hear you now.
6 M. Lundegren, if you could proceed with your remnarks.
7 O you're goi ng sonewhere el se.
8 MR, BI SHOP: Just passing it over to ne. Can you
9 guys hear nme now? Sorry about that. At |east we had
10 sone kind of contingency here where Bruce and | double
11 teaned. So thank you, Your Honor and nenbers of the
12 panel for your time and your patience as we got the
13 audio working. M/ nane is Chip Bishop, and | serve as
14 t he deputy chief counsel for the Ofice of Advocacy of
15 the Smal | Business Adm nistration. And joining ne
16 today is assistant chief counsel Bruce Lundegren.
17 Advocacy is a federal office that oversees
18 conpliance with the Regulatory Flexibility Act, a | aw
19 that requires federal agencies to assess the inpact of
20 their regulations on small entities and consider |ess
21 burdensone alternatives. W appreciate the opportunity
22 to discuss OSHA's proposed Heat Injury and Il ness
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1 prevention Rule, and its potential inpact on snall
2 entities. This rule would affect small entities in
3 construction, agriculture, maritine, and general
4 I ndustry, as well as small governnental jurisdictions
5 in state plan states.
6 Advocacy was a nenber of the Small Business
7 Advocacy Review Panel for this rule in 2023, and has
8 di scussed the rule at nultiple small business
9 roundt abl es that we've hosted. While small entities
10 enphasi ze that health and safety are the paranount
11 concerns, nost object to the one size fits all approach
12 t hat OSHA has taken, and want a nore flexible and | ess
13 prescriptive rule.
14 OSHA estimated that small entities would incur
15 aggregat ed annual i zed costs of approximately $8.2
16 billion. OSHA has understated the cost, including in
17 rule fam liarization and program devel opnent. These
18 costs would put small entities at a conpetitive
19 di sadvant age.
20 Advocacy appreciates the opportunity to reiterate
21 Six issues that small entities raised during this
22 SBREFA panel that OSHA failed to incorporate. Advocacy
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1 urges OSHA to take these issues into account to reform
2 t he rule.
3 First, OSHA has proposed a one size fits al
4 approach, as others have comented on this call.
5 Despite OSHA's assertion that the proposed rule is a
6 programmati c standard intended to be flexible, it
7 | argely requires every enployer to adopt the sane plan
8 with the sane provisions, triggers, and protocols.
9 Wor kpl aces and enpl oyees vary widely. OSHA shoul d
10 | ncor porate industry, sector, geographic, operational,
11 and enpl oyee flexibilities into any rule.
12 Second, the proposed heat triggers are too |ow.
13 Some busi nesses operate in climates that do not drop
14 bel ow 80 degrees for weeks at a tine. Any rule should
15 I ncor por ate geographic and workplace flexibility. One
16 st akehol der al so stated that OSHA shoul d | ook at
17 met abol i ¢ body heat rather than environnental
18 tenperature. OSHA shoul d consi der a performance- based
19 standard that is based on enpl oyee health and safety
20 out cones, not ease of OSHA enforcenent.
21 Third, the proposed rule includes anbi guous terns
22 and arbitrary provisions that nake conpliance difficult
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 1 6/16/2025
Page 109
1 and onerous. Inflexible rest breaks are inpractical or
2 i nfeasible for time sensitive products or materials
3 | i ke asphalt, concrete, or agricultural products.
4 I nflexible rest breaks can al so create a greater hazard
5 in industries. As | nentioned -- has been nentioned
6 before, like tree care and tower services, where
7 climbing fromheights is - is a significant safety
8 concern. Requiring artificial shade and tenporary
9 structures and operations |ike road construction can
10 I ntroduce greater hazards such as site obstructions.
11 OSHA shoul d recogni ze and provi de vari ances for these
12 situations and sincerely aimto avoid creating new
13 ri sks.
14 The acclimatization requirenents are too rigid and
15 shoul d be based on regional variations, enployee
16 susceptibility, confounding factors, and enpl oyer
17 observation. Small busi nesses have questioned the need
18 for annual programreevaluations if workplace
19 condi ti ons have not changed. They question seem ngly
20 arbitrarily setting the witten program exenption at
21 ten or fewer enpl oyees when verbal safety briefings
22 have been trusted for larger groups in nultiple
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1 i ndustries for decades. Ohers rai sed concerns about
2 i nvolving outside third parties in program devel opnment
3 and reeval uation, referencing concerns with OSHA' s
4 wor ker wal k around rul e.
5 Fourth, OSHA should clarify standards for hybrid
6 wor k environnents. OSHA should consider it separate
7 standards for outdoor, indoor, and hybrid work, anong
8 ot her consi derati ons.
9 Fifth, OSHA should sinplify training requirenents.
10 Smal | busi nesses are concerned about the conpl ex
11 training provisions, which appear to require enployers
12 to conduct training on conplex nedical concepts. A
13 st akehol der noted that the training requirenents are
14 too technical and should be sinplified for typical
15 smal | busi ness enpl oyers and enpl oyees to understand.
16 Si x, OSHA shoul d consider regulatory alternatives
17 that achi eve the agency's objectives and m nim ze the
18 I npact on small entities. Two potential alternatives
19 would be to limt any rule to workplaces with heat
20 and -- injury and illness rates above a certain
21 threshold, simlar to a national enphasis program
22 Anot her alternative would be a training-only rule,
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1 based on industry standards or OSHA gui del i nes, or one
2 t hat provides enployers with a nmenu of acceptable
3 controls.
4 Advocacy is concerned that the proposed rule is
5 i nflexible, overly prescriptive, and fails to account
6 for sector specific and regional differences. Advocacy
7 recommends that OSHA wi thdraw the proposed rule, and if
8 OSHA deci des to propose a new heat rule, it should
9 reengage with small entities and devel op a proposal
10 that is performance-based, targeted at positive health
11 and safety outcones, and incorporates the previously
12 stated yet ignored issues in this testinony. Advocacy
13 woul d wel cone the opportunity to participate in any
14 such efforts. And thank you for your consideration and
15 we' re happy to answer any questions.
16 JUDGE HENLEY: Thank you, M. Bishop. Do any OSHA
17 representatives have questions for this panel ?
18 MR, LEVINSON:. Yes, Your Honor. SBA reconmended
19 that -- I'"'msorry. I'mgetting a little bit of
20 feedback. Al right. GCkay.
21 SBA recommended that OSHA address the needs for
22 smal | busi nesses by addi ng a scope excl usion for
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1 enpl oyers that enpl oy fewer than 20 enpl oyees. W're
2 requesting additional information on the basis for this
3 excl usion and can you provide us with any evi dence that
4 OSHA coul d use to support such an inclusion. For
5 exanpl e, evidence of a lower risk of heat-related
6 injury and illness in small businesses wth fewer than
7 20 enpl oyees, or significantly increased burden for
8 protecting those workers.
9 MR. BI SHOP: Yeah, thank you. | think the
10 comrents were focused specifically on the witten
11 program but | think in terns of the onerousness of the
12 requi rement, when we're working with smaller firnms and
13 they have to conply with all of these obligations,
14 they're already stretched thin as it is. And if we're
15 actually |l ooking at the econom c side of the inpact,
16 their tinme is valued nuch nore highly in a small
17 oper ati on where enpl oyees hold nore -- nore
18 responsibilities. And if they're tied up doing extra
19 tasks that are inposed by OSHA, they should be val ued
20 at a nmuch higher rate.
21 MR. LEVINSON: Thank you. And just to clarify,
22 you were saying in your coments -- when you were
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1 saying the -- bunp the exclusion up to 20, it was
2 really for the witten program conponent? That was
3 your main concern?
4 MR. BI SHOP: Yeah, that was one of them
5 DR. SCHAYER  Yes. Thank you very much for your
6 testinmony, M. Bishop. | just had a question -- a
7 foll ow up question on one of the alternatives you
8 menti oned, which was an OSHA -- that OSHA adopt a
9 training-only standard. So would you envision that
10 there would be only training requirenents on el enents
11 | i ke water, rest, and shade, but not any requirenents
12 for enployers to actually devel op and inpl enent a heat
13 injury and illness plan -- illness prevention plan that
14 i ncl udes water, rest, and shade?
15 MR. BI SHOP: Yeah, | think we generally support
16 t hat .
17 DR. SCHAYER (Okay. And just as a follow up, do
18 you - do you think that an alternative like this - that
19 woul d be training only - would be sufficiently
20 protective? And if so, if you have any evidence, in
21 your post-hearing comments you could point to on the
22 effectiveness of a training only standard in reducing
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1 the risk of HRIs, heat-related injuries and ill nesses,
2 that would be really hel pful for us.
3 MR. BISHOP: Yeah, | think this was raised in the
4 SBREFA panel. But | also know that this -- that verba
5 trai ni ngs have been used across nultiple industries for
6 decades and have had good results at -- at outcones,
7 Wi t hout havi ng the onerous burden applied to every
8 organi zation that would operate in -- in this kind of
9 heat environnent.
10 DR. SCHAYER: Ckay, thank you. So yeah, any
11 evi dence you could provide on the effectiveness would
12 be hel pful. One other quick clarifying question -- you
13 menti oned that you had heard feedback that some of the
14 terms in the proposal are vague or confusing. So if --
15 I f you could provide, you know, nore -- nore
16 i nformati on about that and your post here and comments
17 on -- on which terns, that would be very hel pful for us
18 as wel | .
19 MR, BISHOP: Yes, |I'd be happy to and I'Il1 just
20 flag one now. W just net with some farners | ast week
21 who -- they operate in Arizona and they -- they have
22 heats that are above 80 degrees all night long. And if
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 1 6/16/2025
Page 115
1 they have to conply with the shelter standards of the
2 rule, they're being required to put up a shelter
3 standard when the sun is literally not out. So there's
4 concerns with that and other areas where the standard
5 Is requiring themto do things that don't make
6 practical sense. But if it's in a standard that's
7 published in a rule, they have to followit and we have
8 a lot of confusion in addition to wasted resources.
9 DR. SCHAYER:. kay. Thank you very nuch.
10 MR. LEVI NSON:  Your Honor, the next question cones
11 fromDr. Zoe Petropoul os.
12 DR. PETROPQULCS: | believe ny question was
13 answered during the testinonies. Go to the next
14 person.
15 MR. LEVINSON: Thank you. The next questions cone
16 from Brenda Finter
17 M5. FINTER. Good norning. Brenda Finter, OSHA
18 Directorate of Standards and Gui dance. | have two
19 questions. One is, in your witten comments regarding
20 road construction, you nentioned that requiring
21 artificial shade and tenporary structures nmay be and
22 can introduce greater hazards due to vehicular traffic
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1 and the work environment. Can you pl ease el aborate on
2 t he hazards that this introduces?
3 MR. BI SHOP: Yeah, | appreciate the opportunity to
4 digalittle deeper into that. |If there is a shelter
5 that is put up, there is a likelihood that it can bl ock
6 views. And you al ready have equi pnent, you have blind
7 corners already, and if you have additional places of
8 blind spots where you can't see around traffic or you
9 can't see around workers, you could be putting roadway
10 wor kers, pedestrians, and other -- other cars at risk.
11 M5. FINTER. Can a portable structure be placed
12 off the road or on the shoul der or another staging
13 area?
14 MR. BI SHOP: There may or may not be space, but
15 it's -- is exceptionally dependent. | have in mnd
16 wor ks on nmountain roads or next to ditches or next to
17 wat erways and all of those -- or -- or you know, or
18 next to, you know, big easenents with large walls that
19 just prohibit that kind of structure. But you know,
20 that -- that just -- | don't believe that that was even
21 addressed in the rule that there would be flexibility.
22 M5. FINTER. Okay. Are there any other types of
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1 structures that OSHA could -- should consider for use
2 as shade?
3 MR. BI SHOP: Yeah, there could be -- you know,
4 there could be equi pnent, there could be vehicles,
5 there could be on the shady side of a tree, or of a
6 mountain, or of any other kind of equipnment. One of
7 the -- one of the things we heard from sone
8 construction workers was when they're building a house,
9 It can be 90 degrees outside, but if you're in the
10 shade side, it's in the 70s. But if you're on the
11 roof, it's in the hundreds.
12 So just exposure to the sun, directly or not, has
13 a big inpact and it's not just the anmbient tenperature
14 inthe air. And | think that would go towards shade
15 structures and construction environnents, also. |If
16 there's an area that is around a contour of the road or
17 in the shade of machinery that already exists -- |I've
18 wor ked outside a lot, and | know that | eaning behind a
19 tree can often give ne significant heat relief.
20 M5. FINTER: Thank you.
21 MR. LEVI NSON:  Your Honor, the next question is
22 coming fromDr. Tiffany DeFoe.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 1 6/16/2025
Page 118
1 DR. DEFCE: Thank you. Thank you. M. Lundegren,
2 in terms of the flexibility that we've been requested
3 in -- in the matter of schedul ed nandatory rest breaks,
4 you suggested that that be one of the -- one of the
5 aspects of a potential standard that OSHA coul d offer
6 variances on to -- for situations where they nmay not be
7 feasi ble or safe.
8 Anot her or perhaps a related possibility -- we
9 noticed that in Oregon's rule for outdoor work, there's
10 a provision that allows for the use of technol ogy such
11 as cooling vests, water danpened clothing, or what it
12 ternms, simlar effective neasures in -- in cases where
13 t he enpl oyer can denonstrate that providing access to
14 rest in shade is not safe, not possible, or interferes
15 with the ability of enployers and enpl oyees to conplete
16 the necessary work in a particular situation. |'m
17 wondering if you have thoughts on whether this
18 flexibility is sonething that could be beneficial to
19 enpl oyers should OSHA nove forward with a fina
20 standard, or if you' re aware of any enployers using
21 t hese cooling neasures and how effective they are?
22 MR. LUNDEGREN. We did have sone discussion of the

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 1 6/16/2025
Page 119
1 cool i ng equi pment during the SBREFA panel, and | think
2 we certainly wouldn't object to any inclusion of these
3 as part of a workplace safety and health program And
4 general ly, we support a performnce-based standard
5 where enpl oyers woul d eval uate equi pnment such as this
6 and make determ nati ons about whether they' re suitable
7 for their particular workpl ace.
8 DR. DEFOE: Thank you very nuch. That's all
9 have.
10 JUDGE HENLEY: Thank you.
11 MR. LEVI NSON: And then, Your Honor, we had two
12 final questions to be read into the record by Dr. Zoe
13 Pet r opoul os.
14 DR. PETROPOQULCS: Yeah. So we just ask that you
15 consi der these in your post hearing comments. What
16 woul d be an appropriate schedule or trigger for
17 enpl oyers to review their heat injury or illness - and
18 i1l ness prevention plan, or H PP, and can you provide
19 I n your conmments any additional flexibilities that you
20 reconmend OSHA consider for the H I PP requirenent,
21 whi ch coul d support conpliance for small businesses?
22 Thank you.
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1 MR, LUNDEGREN. Yes.
2 JUDGE HENLEY: Thank you, M. Levinson. Any
3 guestions fromour Solicitor representative?
4 M5. WLES: No. Linda Wles fromthe Solicitor's
5 O fice. Thank you, Your Honor. No questions for ne.
6 And t hank you Bruce and Chip for your testinony today.
7 JUDGE HENLEY: Mariam how many participants do we
8 have who w sh to ask questions of this panel?
9 M5. CARLON: Just one, Your Honor.
10 JUDGE HENLEY: Pronote them please.
11 M5. CARLON: Yes. M. Schneider, please state
12 your nane for the record.
13 MR. SCHNEI DER:  Scott Schneider. | question --
14 | -- I -- 1 have two questions. One of themis ny
15 experi ence has been that small enployers like to know
16 exactly what they have to do to conply with the rule to
17 prevent themfromgetting a citation. So how does t hat
18 conpare -- how does that bal anced by the need for
19 flexibility? I1f OSHA tells themyou have to do
20 sonething at 80 degrees, it's very clear that whether
21 or not they have to do it. But if there's no trigger,
22 then how does -- how do they know when to actually
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1 i npl enent t hese kind of control s? | can't hear him

2 JUDGE HENLEY: M. -- M. Bishop, if you're

3 speaking, | can't hear you.

4 MR. SCHNEI DER:  You're on nute, M. Bishop.

5 JUDGE HENLEY: Still on nute. |If you go down to

6 the nute at the bottom and check your audio controls.

7 Unl ess M. Lundegren, can you try?

8 MR. BI SHOP: Can you hear anythi ng?

9 JUDGE HENLEY: Yeah. There -- there you go. W
10 got you now.

11 MR BISHOP: All right. So -- no, | appreciate

12 that question. | think you put your finger right on

13 that key point. W hear fromsmall -- snmall businesses
14 all the tinme that they want sone kind of standard to

15 conply with and sonmething is better than anbiguity.

16 And then we hear fromothers that the standard t hat

17 exists is exceptionally onerous and they just can't

18 comply with it. So | think that building flexibility
19 i n any kind of standard is going to be inportant, where
20 there's paraneters and there's paraneters and there's
21 per f ormance obj ectives that each business, given their
22 ci rcunstance, can target.
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1 | don't think you' re ever going to have, you know,
2 a hundred percent of the regulated conmunity be on
3 board with -- with any approach. But | think by
4 bui |l di ng i n performance-based standards, which is part
5 of -- you know, the rul e-maki ng process, part of the
6 OSH Act also, will go a long way to -- to nediating
7 that conflict that you -- you identified, M.
8 Schnei der.
9 MR. SCHNEI DER: Ckay. The -- the other question |
10 had is you nentioned, M. Bishop, that working out in
11 direct sunlight causes significant increase in the risk
12 of heat stress. So how should OSHA regul ate or reduce
13 the risk of working in direct sunlight, the risks from
14 exposure to radiant heat? Again, we can't hear you.
15 JUDGE HENLEY: M. Schneider. Thank you for
16 hel pi ng ne.
17 MR. SCHNEI DER: Ckay. Sorry, | --
18 JUDGE HENLEY: | -- 1 -- | appreciate it. | know
19 you want to do --
20 MR BISHOP: | think that that's a good point. |
21 think that there's a lot of science in this area that
22 could be considered. But again, | think that that's
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1 where a performance standard -- because, you know, we
2 had several snall businesses cone to us and say we're
3 wal king in between the shop floor and the field every
4 day. We're wal king fromthe field to -- again, the
5 construction exanple -- we're on the shady side of the
6 build, and now we're in the sunny side of the build.
7 Sun exposure is sonething that woul d be consi dered
8 by -- by busi nesses and by enpl oyees when they are on
9 the job. | don't knowif -- if there's a specific
10 standard that could be universally applied and | think
11 that that's a big part of the issue.
12 The acclinmatization elenment is also key. You
13 know, we had a group in here fromArizona | ast week and
14 it was 85, 90 out here in DC. And they said that this
15 was relief. And then we had people down fromthe
16 nort heast and they were needing to run and find shade
17 and water everywhere they went. And that was j ust
18 enbl ematic of this whole issue -- that if we're setting
19 a standard, there is science to be consulted, but also
20 the regional specific inpacts can't be understat ed.
21 MR. SCHNEI DER: Ckay. Thank you.
22 JUDGE HENLEY: Thank you, M. Schneider. D d we
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1 have any ot her participants, Mrian?
2 M5. CARLON: No, that was it, Your Honor.
3 JUDGE HENLEY: Any follow up from OSHA or
4 solicitor's office?
5 MR, LEVI NSON: No, Your Honor.
6 M5. WLES: No, Your Honor.
7 JUDGE HENLEY: [|'d like to thank our two
8 representatives fromthe Ofice of Advocacy, U S. Snmall
9 Busi ness Adm ni stration, for your testinony this
10 norni ng. You are excused.
11 So we are finished wwth this norning's testinony.
12 We are off the record and on break, and we w ||
13 reconvene at 1 p.m Eastern daylight tine. 1 p.m,
14 everybody. Thank you.
15 (Lunch break.)
16 MS. CARLON: This is Mariam Carl on, from Abt
17 d obal, OSHA's contractor.
18 It is 1 o clock p.m Eastern Tinme, and we are now
19 rejoining OSHA's I nformal Rul emaki ng Hearing for Heat
20 Injury and Illness Prevention in Qutdoor and | ndoor
21 Work Settings.
22 Before we begin, we'd |like to go over sone
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1 | ogi stics for today's public hearing. As a remnm nder,

2 all attendees are muted automatically. Al Wbex

3 attendees can access cl osed captioning and transl ated

4 captioning by clicking on the CCicon in the | ower

5 | eft-hand corner of the application. You can

6 I ndi vidual |y sel ect your caption | anguage if

7 translation is required -- excuse nme -- required.

8 I wll now share this sanme slide in Spanish.

9 (Shared in Spanish)

10 M5. CARLON: As a remi nder, all attendees are

11 muted automatically. Al Wbex attendees delivering

12 testinmony will have access to a countdown tinmer to

13 ensure allotted time is adhered to. W wll launch the
14 timer for you, and it should be seen on the right-hand
15 side of your screen. |f you do not see this app

16 | aunched i n your Webex w ndow, please follow the

17 I nstructions on the screen to manually |aunch this app.
18 If you are speaking today, you will receive a

19 notification on your screen that you are bei ng pronoted
20 to the panelist group a few m nutes before it's your
21 time to provide testinony. Once pronoted to the
22 panelist's role, you wll be able to unnute and turn on
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your canera. W ask that you do not unnmute or turn on

10

11

12

13

14

15

16

17

18

19

20

21

22

your canera until your nane has been called, and you
have been asked to start your testinony.

Speakers connected by tel ephone should unnmute
t heir phones when called to testify. Depending on
timng, there nmay be opportunity to ask questions of
ot her speakers giving testinony. You may press the
rai se hand button at the bottom of the Wbex
application to indicate that you have a question. |If
there is time, you will be called on by nane and
pronoted to the panelist group to unnute and ask your
guesti on.

If you are having any technical difficulties,

pl ease send an enmail with your name and phone nunber to

Publ i ¢_Hear i ng@\bt Assoc. com

Now, we will continue our public testinony. The
expected speaking order is currently displayed on the
screen. | wll be introducing each speaker in turn.
Pl ease speak slowy and clearly so our court reporter
can record these proceedi ngs accurately.

The first speaker wll be Elizabeth MIlito.

Pl ease state your nanme and affiliation for the record.
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1 M5. MLITO Elizabeth Mlito. | amwth the
2 Nat i onal Federation of |ndependent Business. Thank
3 you.
4 JUDGE HENLEY: You may proceed, Ms. MIlito. Thank
5 you.
6 M5. MLITO Thank you. Thank you, Your Honor.
7 And t hank you, other participants, and staff from OSHA
8 On behal f of the nearly 300,000 snmall busi nesses
9 that NFIB represents nationw de, | speak today in
10 opposition to OSHA's proposed Standard on Heat Injury
11 and Illness Prevention. NFIB s nenbers include
12 busi nesses in every state and in nearly every industry,
13 many of whom woul d be subject to OSHA s proposed
14 standard regul ati ng heat exposure.
15 For NFI B nenbers, the prevention of enployee
16 I 1 ness through exposure to heat has al ways been, and
17 continues to be, a critical part of maintaining an
18 effective workpl ace safety program However, we have
19 heard from nenbers, in California in particul ar, that
20 it is extraordinarily difficult for themto conply with
21 a one-size-fits-all heat standard given its sheer
22 I npracticality, vagueness, and costs that do not fit
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1 t he needs of all businesses.
2 Today, | want to highlight two of NFIB s concerns
3 with the standard: First, NFIB does not believe that
4 Federal Law authorizes OSHA to regul ate heat exposure.
5 Therefore, OSHA -- OSHA | acks authority to do so. The
6 OSHA proposed Heat Rul e, by the agency's own adm ssion,
7 reaches 150 mllion enpl oyees, which is substantially
8 nore than the 84 million than OSHA COVI D- 19 vacci nation
9 mandat e reached. A nunber the U S. Suprene Court cited
10 in calling the vaccine mandate: No everyday exercise
11 of Federal power.
12 The proposed heat standard encroaches on the |ives
13 of those 150 mllion enployees and their enpl oyers,
14 speci fying what they nust do and when and if the
15 tenperature rises too nuch. The proposed heat standard
16 constitutes a broad public health nmeasure and not
17 merely a workpl ace safety standard. Heat exposure is
18 ubi qui tous, broad hazard, not characterized properly as
19 an occupational hazard.
20 Under the principles set forth by the Suprene
21 Court, before OSHA can adopt such a standard, they nust
22 recei ve authorization from Congress to regul ate heat
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1 exposure, which has not been done to date.
2 Second, NFIB is very concerned about OSHA's
3 unwi | Iingness to take into consideration the
4 information it collected fromthe agency's Snal
5 Busi ness Advocacy Revi ew Panel process. The Regul atory
6 Flexibility Act requires the agency to consider |ess
7 burdensone alternatives, and the SBAR process was
8 replete with those, many of which were outlined in the
9 O fice of Advocacy's comment letter.
10 For instance, small entities in the panel
11 recommended that the standard be flexible with an
12 approach that allows enployers to tailor their program
13 to their workplaces, including offering enployers
14 flexibility and the frequency of rest breaks, and to
15 consider alternative arrangenents for businesses with
16 sol o and nobil e workers.
17 I nstead, the heat standard as proposed has a one-
18 size-fits-all approach that would i npose an onerous new
19 mandate on small busi nesses, |eading to additional
20 litigation and enforcenent risks.
21 NFI B al so has serious concerns about the work
22 st oppage that would occur under the standard. The
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1 proposed rule would force enployers to stop work during
2 peri ods of excessive heat, and OSHA has not provided
3 exceptions to the mandatory hi gh-heat trigger rest
4 break provisions, i.e., 15 mnutes every 2 hours, where
5 materials |ike asphalt and concrete are tine sensitive
6 and nust be applied i medi ately.
7 As M. Friedman and M. Bishop nentioned in their
8 testinony earlier today, requiring inflexible break
9 schedul es can create a hazard in industries,
10 particularly those with tree care, and where cli nbing
11 up and down is involved. W have heard about that from
12 menbers -- small busi ness menbers, too, at NFIB.
13 Wi | e excessive heat presents a hazard that nust
14 be addressed, enpl oyers have proven that they can
15 provi de safe workpl aces for enpl oyees during these
16 times. Sone of the steps that enployers are taking are
17 recomended by OSHA, including increased access to
18 shade, water, rest, msting fans, noisture-w cking
19 clothing and cooling vests. OSHA's existing water,
20 rest, and shade resources offer excellent guidance to
21 enpl oyers and al |l ow busi nesses to effectively tailor
22 heat ill ness prevention prograns to uni que work
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1 envi ronments, enpl oyees' needs, and tol erances.
2 If contrary to NFIB' s request that OSHA w t hdraw
3 the proposed rule OSHA -- and OSHA ultimatel y deci des
4 to issue a progranmatic standard, OSHA shoul d al |l ow
5 specifically for adjustnents based on geography, the
6 nature of particular jobs, and the health status of
7 I ndi vi dual enpl oyees.
8 Such flexibility would provide better protection
9 for enployees than a nore rigid, one-size-fits-al
10 st andar d.
11 Thank you for your tinme here today.
12 JUDGE HENLEY: Thank you, Ms. MIlito. Does OSHA
13 have questions for this panelist?
14 MR. LEVINSON: Yes, Your Honor; Andrew Levi nson
15 for OSHA. Ms. MIlito, in your witten comrents, you
16 recomended that OSHA address the needs of snall
17 busi nesses by addi ng a scope exenption for enpl oyee --
18 enpl oyers with 50 or fewer full-tinme enployees. Can
19 you provide us with a basis for this exclusion, and any
20 evi dence that you m ght have to support such an
21 exclusion, such as |ower heat-related injury risk, or
22 I ncreased cost or feasibility concerns?
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1 M5. MLITO Yes. Thank you for that question.
2 will share that regul atory conpliance, as you probably
3 know, is much nore difficult for small entities, in
4 | arge part because snmall| busi nesses, typically nost
5 NFI B nenbers -- and | do have data to share to support
6 this -- do not have a dedi cated human resource
7 professional. W have found that in nost instances,
8 it's the 40-, 50-, 60-enpl oyee threshold, at which
9 poi nt busi nesses typically enploy a full-tine
10 prof essional HR representative. And very rarely do
11 NFlI B nenbers have a conpliance officer.
12 So the 50-enpl oyee threshold, again, simlar to
13 the same threshold that is in the Fam |y Medical Leave
14 Act is, in part, because of the conpliance difficulties
15 related to recordkeeping, training. There's |ots of
16 that in the proposed standard there too.
17 Wth regards to data on injuries and illness, and
18 whether it's threshold of enpl oyees too, |'m happy to
19 provide nore in post-hearing comrents thereto. But |
20 know this was an issue raised in the SBAR panel. Thank
21 you.
22 MR. LEVINSON: Ckay. The next question cones from
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1 St ephen Schayer.
2 DR. SCHAYER  Yes. Thank you, Ms. MIlito, for
3 your testinony. A question on performance-oriented
4 standards. So in your testinony, and also your witten
5 comrents, you recommended that if OSHA proceeds with
6 the rule, it should issue a nore performance-oriented
7 standard that allows enployers to nake adjustnents to
8 their heat injury and ill ness prevention plan as | ong
9 as they achieve the objectives that OSHA proposes to
10 set.
11 So just wondering if you could provide any nore
12 i nformati on on how you woul d suggest OSHA structure
13 such a performance-oriented standard, and if you'd
14 envi sion any m ni mum speci fications for any of the
15 el enments in the standard, such as water, or rest, or
16 shade, or training?
17 M5. MLITO | nean, |I'll say at the outset, too,
18 that you know, again, reiterate NFIB s request that the
19 proposal -- the standard be withdrawn there. | would
20 point to Ofice of Advocacy's comment |etter, which
21 offered two, | think, alternatives, and gave good
22 reasoning for those alternatives.
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1 One woul d be I ooking at, you know, high-risk
2 sectors, so certainly sort of nore along the lines of a
3 nati onal enphasis program So that would be one way to
4 tailor or narrow the scope of a rule too, and al so
5 focusing nore on the training aspects too, and starting
6 there wwth training for enployers.
7 DR. SCHAYER. Okay. Thank you.
8 MR. LEVI NSON:  Your Honor, the next question cones
9 fromGury Or.
10 DR. ORR. Thank you, Andy.
11 Ms. MIito, thank you for the information, your
12 coments. | want to focus specifically on the idea of
13 enpl oyee tol erance. And so ny question is this, you
14 tal ked about providing flexibility to adjust the safety
15 measures, recognizing there's differences in various
16 enpl oyees and their personal health conditions so nore
17 resources could be added to protect workers who face a
18 hi gher risk. And so what I'minterested inis, if
19 you' re aware of your nenbers havi ng sone way of
20 i dentifying those -- those enpl oyees who m ght be at
21 hi gher risk?
22 M. MLITO. | -- | think -- the answer is yes.
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1 Particularly in a small business there where | think
2 this is where the flexibility for an enpl oyer who knows
3 t heir enpl oyees, who has good conmuni cation -- open
4 | i nes of comrunication with their enployees in a
5 smal | er workpl ace there, and is aware of potential, you
6 know, any ongoi ng or past, you know, health issues wth
7 a particul ar enpl oyee.
8 So | would say as a general matter, | think nmany
9 smal | busi nesses, because it's a snaller workpl ace,
10 would in fact be -- you know, would have nore of that
11 I nformation available there. So | think there is --
12 you know, smaller enployers could address it in that
13 way. And again, the flexibility is just so inportant
14 for small businesses. | can't enphasize that enough.
15 DR. ORR: Absolutely, and just kind of one short
16 foll owup here. So you know, an enpl oyee who may not
17 have exhi bited any |ack of tolerance, how would an
18 enpl oyer get that information given that, that woul d be
19 personal information the enpl oyee woul d have to share,
20 and just any thoughts on how that m ght work in that
21 situation?
22 MS5. MLITO Wll, this is where | do think songe,
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1 you know, training of managers. And | think |
2 menti oned too -- already nentioned too, the education
3 expandi ng that woul d be hel pful for small enployers.
4 So training managers on sort of, you know, what are the
5 signs of potential, you know, heat stress when that
6 comes on. | think that would be very helpful if you
7 have managers, and busi ness owners too, who are
8 sonmeti nes the ones who are on site to identify that and
9 sort of be able to foresee that. And then of course,
10 al so nmaki ng enpl oyees aware too, of sort of the
11 synptons of heat stress, would also be very inportant.
12 DR. ORR:. Thank you very nuch.
13 MR. LEVI NSON: Your Honor, the next questions cone
14 from Zoe Petropoul os.
15 DR, PETROPOULCS: Hello. In your witten
16 comrents, you indicated that having two heat triggers
17 I's conplex and recomrended that OSHA tie triggers to
18 t he National Wather Service heat advisories. So |
19 have a few foll owon questions about that.
20 Can you clarify now or in post-hearing comments
21 how you envi si on OSHA woul d use these advi sories and
22 what provisions you think should be required once these
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1 advi sori es have been issued?
2 M5. MLITO Yes, |I'mhappy to do so inthe -- in
3 ny post-hearing conments, absolutely. And that was a
4 recommendation that canme actually from one of our
5 menbers too. So | will be happy to expand on that
6 further. Thank you.
7 DR. PETROPOQULCS: Thank you. Under the scenari o,
8 too, would you envision the trigger to be the sanme for
9 I ndoor wor kplaces as well, or sonmething else; if you
10 want to comment on that now or in your post-hearing
11 comment s?
12 M5. MLITO | will comment on that in ny post-
13 heari ng comments. Thank you.
14 DR. PETROPOQULCS: GCkay. And then finally, to help
15 us support the use of a heat advisory as an appropriate
16 trigger, and to ensure that it is sufficiently
17 protective, can you provi de evidence now or in your
18 post-hearing conments to support that the incidence of
19 heat-related injuries and ill nesses occur when a heat
20 advi sory is issued?
21 M5. MLITO And you have read that question into
22 the record; is that correct?
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1 DR. PETROPQULCS: This is for now or in your post-
2 heari ng conments.
3 M5. MLITO | nean, | would be happy to --
4 DR. PETROPQULCS: | have a foll ow up question.
5 M5. MLITO -- address it in ny post-hearing
6 comments. Thank you.
7 DR, PETROPQULCS: GCkay. And then I'll nove on to
8 another topic. So in your witten comments, you
9 recommended that enployers be allowed, in their Heat
10 Injury and Illness Prevention Plan to account for
11 geographical factors. Can you point to any evi dence
12 t hat enpl oyers could use to justify having trigger
13 | evel s based on geography? For instance, evidence
14 i ndicating a | ower incidence of heat-related injuries
15 and ill nesses when tenperatures are above the proposed
16 triggers in certain geographical regions?
17 M5. MLITO | wll address this in ny post-
18 heari ng comments too, but | would also point to what |
19 beli eve was good information that the small entity
20 representatives presented in the SBAR panel process
21 there, the talk -- and there were several
22 representatives, | believe, that discussed the
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1 di fferences in geography too. So to say, you know, a
2 | andscaping firmthat is in Arizona where the enpl oyees
3 are nore, you know, acclimted to the heat there,
4 versus a landscaping firmthat operates in
5 Massachusetts.
6 DR. PETROPOULOS: Thank you. And this is ny |ast
7 guestion for you, which we ask that you consider in
8 your post-hearing comments. You nentioned in your
9 witten comment that you wel cone the exenption of the
10 witten HIPP for enployers with |l ess than ten
11 enpl oyees, but al so nentioned that having a verbal
12 H 1 PP only could create a burden, as they would be
13 required to provide proof of the verbal HIPP. And we
14 just ask that you provide any suggestions to OSHA on
15 this concern.
16 M5. MLITO Okay. Thank you. Yes. Yeah. That
17 Is definitely a concern, as we had a nenber, say this
18 could be a real "gotcha" situation where, how am|
19 going to sort of prove a negative, if you wll. So
20 t hank you for that question.
21 DR. PETROPQULCS: Thank you.
22 MR, LEVI NSON:  Your Honor, OSHA is done with its
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1 guestions, and | note that we have a different
2 solicitor. Linda Wles is no longer with us in the
3 room And we have -- Dan is our solicitor for this
4 aft er noon.
5 MR. MOCZULA: Yes. Dan Moczula for the
6 Solicitor's Ofice, one quick question: In your
7 testinmony, Ms. MIlito, you nentioned that portions of
8 t he proposed standard are vague, either now or in your
9 post - heari ng conments, could you provide further detail
10 on portions of the proposed standard, which could be
11 further clarified for the regulated comunity?
12 M5. MLITO Yes, |I'd be happy to do so in ny
13 post - hearing cooments. Thank you.
14 MR. MOCZULA: And that's it fromthe Solicitor.
15 And t hank you very much for your tine.
16 JUDGE HENLEY: Thank you. Mariam how many
17 participants do we have who wi sh to ask questions of
18 this panelist?
19 MS. CARLON: W have one from M. Schnei der -- oh,
20 actual ly, we have two.
21 JUDGE HENLEY: Pronote M. Schnei der.
22 MR. SCHNEI DER: Thank you. My nane is Scott
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1 Schneider, for the record. M. MIlito, | had a
2 guestion about -- you nentioned in your testinony that
3 many or nost of these snmall businesses don't have on-
4 staff health and safety expertise; is that correct?
5 M5. MLITO That is correct. That is what |
6 stated, yeah
7 MR. SCHNEI DER: Ckay. GCkay. So given that, how
8 are these small businesses supposed to make a
9 determ nati on whether a heat-stress risk exists in
10 their workplace if they don't have the expertise? Are
11 you expecting themto hire consultants to do that?
12 MS5. MLITO No, | amnot. | would -- that is
13 where it goes back to OSHA providi ng sonme educati ona
14 information that is witten in plain English in which
15 smal | busi ness owners, and their nmanagers, and
16 enpl oyees can be educated. M nenbers tine and tine
17 again are asking for informati on on Federal regulatory
18 mandates in plain English, sinplified as possible, so
19 that it is digestible for the average, you know,
20 enpl oyer, manager, and enployee too. So | think it can
21 be done, M. Schneider. And | thank you for your
22 guesti on.
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1 MR. SCHNEIDER: So you're -- are you famliar with
2 the materials that already exist from OSHA on heat
3 stress, the guidance docunents, and are they
4 sufficient?
5 M5. MLITO Yes. And | said that in ny
6 testinony, too. And in fact many, many, many NFIB
7 menbers look to that -- that information and do find it
8 hel pful . Thank you.
9 MR. SCHNEI DER: Ckay. Thank you.
10 JUDCGE HENLEY: Pl ease pronote the next question --
11 questi oner.
12 M5. CARLON. Jordan, please state your nane for
13 t he record.
14 MR. BARAB: Yeah. H, this is Jordan Barab. And
15 ny question is you -- in response to M. Schneider's
16 guestion, you acknow edged that OSHA has good gui dance
17 materials that are witten in plain English, and |
18 think you're aware that OSHA has had those materials on
19 its website for at |east 15 years. N OSH, and other
20 organi zati ons, of course, have been issuing such
21 gui dance since the early 1970s.
22 So the guidance is there. |It's understandabl e.
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1 It's usable. And | think a lot of -- as you say, a |ot
2 of enployers are using it and are doing the right
3 things. Are you saying that all enployers, |arge and
4 small, are actually follow ng this guidance right now?
5 M5. MLITO No, | just nentioned that the
6 guidance is available and it is used by many enpl oyers,
7 | arge and snall.
8 MR. BARAB: And so what happens -- so given that
9 t hi s gui dance has been around for, oh, 50 years or so
10 in one formor another, and there are still -- as you
11 I ndi cate, lots of enployers out there who are not
12 followi ng this guidance, howis it -- howis it going
13 to help the situation for OSHA or other organizations
14 just to provide nore gui dance when, you know, again,
15 everybody is not already follow ng this guidance?
16 M5. MLITO | will just say that there's a | ot of
17 Federal rules and regul ations that are unfortunately
18 not always followed. That doesn't nean that we pile
19 on -- there is a need to pile on nore Federal rules and
20 regul ati ons. Thank you.
21 MR. BARAB: Al right. But you don't have any
22 solutions as to how to encourage or force enployers who
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1 are not in conpliance for being in conpliance wthout a
2 mandat ory standard?
3 M5. MLITO | mentioned before that there is
4 al ways roomfor nore training and conpliance assi stance
5 from Federal agencies. Thank you for your question.
6 MR. BARAB: Thank you.
7 JUDGE HENLEY: Jordan. Can you spell your | ast
8 name, please?
9 MR. BARAB: Yes. Yeah. B as in boy AR A-Bas in
10 boy.
11 JUDGE HENLEY: Are you associated wth any
12 particul ar organi zati on?
13 MR. BARAB: Not at this tinme. | was fornmerly with
14 OSHA, and ot her organi zati ons.
15 JUDGE HENLEY: Thank you, sir.
16 Is that it, Marianf?
17 M5. CARLON. That is, Your Honor.
18 JUDGE HENLEY: Any followup from OSHA or SOL?
19 MR, LEVINSON: No, Your Honor.
20 MR. MOCZULA: No, Your Honor.
21 JUDGE HENLEY: Oh. Thank you, Counsel.
22 Ms. MIito, thank you very nuch for your
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1 participation this afternoon and for your testinony.
2 You are excused.
3 M5. MLITO Thank you, Your Honor.
4 JUDGE HENLEY: Pl ease pronote our next panelist,
5 M. Abron.
6 M. Abron, good afternoon. Please identify
7 your sel f.
8 MR. ABRON. Yes. Anthony Abron, with the National
9 Saf ety Council.
10 JUDGE HENLEY: You may proceed with your comments,
11 remar ks.
12 MR. ABRON. Thank you. And thank you for allow ng
13 the National Safety Council to testify today in support
14 of the Cccupational Safety and Health Adm nistration's
15 proposed Heat Injury and Illness Prevention Standard.
16 The National Safety Council is Anerica's |eading
17 nonprofit safety advocate, and we have been for over
18 110 years. We have nore than 1,300 nenbers that
19 I ncl ude both enployers that are focused on safety as
20 wel |l as | abor unions, and we represent nearly 41, 000
21 United States worksites.
22 As stated in our public comrents, occupational
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1 heat hazards are becom ng nore prevalent in the United
2 States and throughout the world. NSC | eads an
3 organi zation called Injury Facts, which shows that
4 exposure to environnental heat resulted in thousands of
5 days away fromwork reported cases in both 2021 and
6 2022. Industries that face these hazards had a hi gher
7 rate than others include the transportation industry,
8 the construction industry, and the manufacturing
9 i ndustries, and we believe it is well within the remt
10 of OSHA to finalize a standard to ensure workers do not
11 get sick or sustained fatal injury due to burdensone
12 heat exposure.
13 Additionally, heat is not slow ng down as a topic
14 of concern at both the environnental and occupati onal
15 | evel s. Just this nonth in Congress, there was a
16 menber of Congress that introduced the Extrene Heat
17 Econom ¢ Study Act, which would require an econom c
18 study to | ook at workers' conpensation data, focused on
19 enpl oyee heat-related clains, as well as existing
20 research on | abor productivity | osses associated with
21 extrenme heat.
22 And as nmany are aware, there are states such as
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1 California, Oegon, Colorado, M nnesota, Wshington,
2 and Maryl and that have inplenmented their own heat
3 stress standards. Most enployers want to do the right
4 thing and protect their workforce, workplace injuries
5 and fatalities cost the United States econony over $173
6 billion alone in 2023. And we believe there is both a
7 noral and econom c inperative to mtigate or elimnate
8 hazards that |ead to occupational injuries and
9 fatalities, which include heat.
10 Specific to the proposed Heat Injury and Ill ness
11 Preventi on Standard, we believe that workers who are
12 experiencing tenperatures at 80 degrees Fahrenheit or
13 hi gher, should receive shade, rest, and water to
14 prot ect agai nst occupational injury and illness due to
15 heat. And then also a rest break in shade for 15
16 m nutes every 2 hours with potable drinking water makes
17 sense for worker protection under a hi gh-heat
18 envi ronnent .
19 We al so support the ANSI Consensus Standard, which
20 Is the Heat Stress Managenent and Construction and
21 Denolition Operations, which suggests that the |length
22 and frequency of rest breaks should increase as heat
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1 exposure increases over recomended or regul ated
2 limts. There should be sone acclimatization process
3 for new workers and workers returning to the job site
4 after 14 days or nore away, because that wll be
5 critical to their safety and health.
6 And then, simlarly to what Ms. MIlito just said,
7 we believe that training is inperative, but both
8 supervi sors and nmanagers shoul d receive the sane
9 training as frontline workers. And additional -- both
10 regardi ng heat, but then al so other occupational safety
11 matters such as emergency procedures, energency
12 response, and energency first aid.
13 We al so support OSHA | ooki ng at nonphysical risk
14 factors, such as physiological stresses fromwork and
15 acknow edgi ng how that can also add to a worker's
16 overal | heat | oad.
17 We are, as NSC, an expert in delivering OSHA
18 required training and partnering with enpl oyers on
19 strengthening their safety, health, and managenent
20 system processes. And we al so believe that there are
21 addi ti onal opportunities in the standard for OSHA to do
22 additional work so that the standard is workable for
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1 busi nesses.
2 These areas include OSHA providi ng exanpl es of
3 what woul d be consi dered an acceptabl e exposure in an
4 environment exceeding the initial heat trigger for 15
5 mnutes or less in any 60-m nute period. W also
6 believe that there may be tenperatures that are too
7 hi gh or any exposure invoked, whether it's 15 m nutes
8 or less, would invoke an occupational illness or
9 I njury.
10 For conpanies wth nmultiple worksites, work
11 outdoors, and/or job sites that change frequently,
12 consistent site-specific nonitoring for the Heat Injury
13 and Illness Prevention Plan may be probl ematic and
14 ultimately costly to an enployer. So we just ask that
15 OSHA create an opportunity for a partnership with those
16 enpl oyers to figure out what a -- what a proper plan
17 coul d be.
18 An enployer with nultiple worksites mght find
19 difficulties in designing -- in designating a
20 coordi nator for each specific worksite. OSHA should
21 provi de alternative conpliance-rel ated protocols that
22 enpl oyer can use that would still neet the intentions
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1 of the coordinator role in the proposed standard.
2 OSHA shoul d finalize -- OSHA should outline the
3 final standard of whether enpl oyees can nake their own
4 acclimatization schedul e and the proper guidelines they
5 must follow. And also the proposed standards should
6 clearly address the use of personal protection
7 equi pnent designed to provide cooling.
8 We hope that the testinony provided here today is
9 valuable to OSHA as it endeavors to finalize its Heat
10 Injury and Il 1l ness Prevention Standard. NSC supports
11 the i nplenentation of the standard as it wll save
12 lives in workplaces across the country.
13 Thank you so nuch.
14 JUDGE HENLEY: Thank you, M. Abron.
15 Does OSHA have questions for this panelist?
16 MR. LEVI NSON: Yes, we do, Your Honor. Andrew
17 Levi nson for OSHA
18 M. Abron, either now or in your post-hearing
19 comments if you could please address: In your witten
20 conment s you expressed support for adding a third
21 trigger to account for heat waves. And we are curious
22 I f you have any thoughts on how OSHA coul d define a
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1 heat wave in a manner that would be easy for al
2 covered enpl oyers to understand?
3 MR. ABRON: Yes. |'m happy to provide an answer
4 to that in our post-hearing coments.
5 MR. LEVINSON: Thank you. The next questions cone
6 from Steven Schayer.
7 DR. SCHAYER: Yes. Thank you, M. Abron, for your
8 testinony. So | just have two questions; one is about
9 performance-oriented standards. W' ve received
10 comments today, and in also witten comments that OSHA
11 shoul d adopt the nore performance-oriented standard
12 that would all ow enployers to adjust their heat injury
13 and illness prevention plans as |ong as they neet set
14 obj ecti ves.
15 And | noticed in your witten conments you
16 i ndi cated that performance-oriented standards can
17 soneti mes cause confusi on during enforcenent and
18 conpliance. So | was just wondering, from your
19 perspective, if OSHA were to adopt a nore perfornmnce-
20 oriented standard, how you woul d suggest that OSHA do
21 it in a way that would avoi d confusi on?
22 MR. ABRON: Yes. As Ms. MIlito said, there may be
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1 several businesses that don't have a designated
2 conpliance officer or a healthy safety -- or health and
3 safety expert, and so in those cases, for those
4 busi nesses, or those work sites, it may be confusing to
5 sort of understand what the | andscape and what the
6 remt is, especially for enployers that don't have
7 access to regulatory counsel, and so forth. So a nore
8 prescriptive standard where there actually is
9 acknow edgnent of, this is the rule, this is what |
10 must follow, is a little nore delineated and easier
11 for -- easier to followin that case.
12 If OSHA were to adopt a nore of a perfornmance
13 requi rement, we believe that conpliance assistance wll
14 ultimately be the nost inpactful factor there, and that
15 wi Il just take nore robust processes for OSHA to use.
16 But ultimately, at the end of the day, we think
17 it's just better if there is specific delineations on
18 what the rule is, and what as specifically -- as
19 speci fic businesses or worksites nust be required to
20 foll ow
21 DR. SCHAYER  (Okay. Thank you very nuch.
22 Appreciate that. And if you have anything to add in
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1 your post-hearing conments on the structure of a
2 post -- I'msorry -- the structure of a performance-
3 oriented standard, we'd appreciate that as well.
4 The second question | had was based on sonet hi ng
5 you just said. You suggested that OSHA outline in the
6 final standard whether -- or in a final standard,
7 whet her enpl oyers can nake their own acclinmatization
8 schedul e and the guidelines they nust follow and so
9 we'd just be curious what specific elenents that you
10 bel i eve such enpl oyer devel opnent schedule -- such
11 enpl oyer devel oped schedul es woul d need to incorporate
12 in order to be effective? And if this is sonething you
13 want to answer now or in your post-hearing comments,
14 it'd be -- it'd be helpful for us to know for
15 acclimatization purposes.
16 MR. ABRON. Yes. Happy to provide an answer to
17 that in our post-hearing conments.
18 DR. SCHAYER  (Okay. Thank you very nuch.
19 Appr eci ate your testinony.
20 MR. ABRON: Thank you.
21 MR. LEVI NSON:  Your Honor, the next question cones
22 from Jessica Stone
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)



Day 1 6/16/2025
Page 154
1 MS. STONE: Hi. Jessica Stone, OSHA. |'m curious
2 about, in your witten comrents you had tal ked about
3 work activities where there is no reasonabl e
4 expectation of exposure at or above the initial heat
5 trigger, and that there nmay be sone activities that
6 need to be done, including nonitoring and ot hers that
7 we did not account for.
8 Can you expand on that and explain sort of what
9 you envi sion that would require in frequency, and
10 anything -- any thoughts, additional thoughts you have
11 on that?
12 MR. ABRON. Yeah. So happy to talk on that, as
13 sort of -- a lot of our nenmbers, they have sort of work
14 operations in several different sort of climtes, and
15 several different types of -- or places in the country
16 where they're just -- they don't think that there wll
17 ever be sort of an exposure above 80 degrees, both
18 I ndoor or outdoor.
19 However, still, to be in conpliance, they believe
20 that there should still be significant nonitoring to
21 make sure that they don't neet what that trigger
22 threshold is. And so it would just -- we believe it's
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1 hel pful for enployers to know sort of what specific
2 tools are at their disposal to use, sort of at their
3 work site, to make sure that they're not reaching that
4 specific trigger threshold, so that they don't have to
5 figure out what their -- all the other standards in the
6 plan, or all the inplenentations of their plan would
7 be.
8 However, nost work sites that sort of are NSC
9 menbers, they also still do have heat ill ness
10 prevention plans, as opposed -- as a part of being good
11 occupational safety and health practitioners for their
12 enpl oyers -- enpl oyees.
13 M5. STONE: Thank you. And just as a follow up
14 from ny understandi ng, are you suggesting that -- that
15 you think that OSHA should require sone nonitoring for
16 everybody, sonme kind of baseline? O is this, you
17 think that people will look at that and say that they
18 have -- how do | know I'min conpliance? | have to do
19 this, whether it says it or not?
20 MR ABRON:. | think it's that second part. |
21 think it's sort of just naking sure that they
22 understand that they are in conpliance just because
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1 they don't want to be subject to an enforcenent action.
2 M5. STONE: Al right. Thank you.
3 MR. LEVINSON: And Your Honor, the next questions
4 come fromDeirdre G een.
5 DR. GREEN. Hello. Thank you, M. Abron.
6 Deirdre Green, OSHA, Director of Standards and
7 Qui dance. You nentioned that supervisors and nanagers
8 shoul d receive the sane training as workers, and naybe
9 sonme additional trainings related to enmergency
10 procedures, could you el aborate on why you think that
11 this is inportant?
12 MR. ABRON: Yes, | think sort of -- or we believe,
13 at the National Safety Council, that everyone shoul d be
14 aware on job sites that sort of neet that 80-degree
15 Fahrenheit trigger, sort of what the signs and synptons
16 of heat illness and heat stress should be. But
17 ultimately, the person suffering sort of heat illness
18 m ght not be the one -- mght not be the one to sort of
19 get action, to sort of help support themthrough an
20 emer gency response procedure.
21 So both -- sort of, supervisors should get the
22 sane training in case they are subject to additional
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1 thermal | oad of heat stress, and al so should be aware
2 of what the proper energency procedures should be, both
3 at the work site, sort of howto admnister first aid,
4 but then also in the case of extrene instances, be able
5 to reach out to the requisite nedical professionals,
6 either if they are both on canpus, at the work site, or
7 al so maybe they need to call 911 as sort of what that
8 ener gency procedure would | ook |ike.
9 DR. GREEN. Thank you. | have another question
10 related on the high heat. Can you further explain why
11 you believe that OSHA shoul d consi der defining
12 excessi vely high-heat areas as sonething other than a
13 wor k area where anbi ent tenperatures regularly exceed
14 120 degrees Fahrenheit? And are there other factors
15 t hat OSHA shoul d consider in this definition?
16 MR. ABRON: Yes. | will be happy to answer that
17 guestion in our post-hearing comments.
18 DR. GREEN. Thank you.
19 MR. LEVINSON:  Your Honor. The next questions
20 come fromGry Or.
21 DR. ORR Thank you, Andy.
22 Gary Or, the Director of Enforcenent Prograns,
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1 M. Abron, we are so inpressed with what the Nationa
2 Saf ety Council| does, and how you can reach out to so
3 many people on -- particularly on this inportant topic
4 of heat stress. This has to deal with an -- prevention
5 program or a prevention plan. How inportant is it
6 t hat workers get involved in the devel opnent of the
7 pl an and i npl enentation of the plan? And again, you
8 know, | appreciate your discussion, but you're also
9 able to put those in your post-hearing comments as
10 wel | .
11 MR. ABRON: And |'m happy to answer that right
12 now. We truly believe in the role of worker
13 participation and worker involvenent. Utimtely,
14 pl ans are the nost successful when workers can engage
15 in the creation of them because they ultimtely know
16 best what their work is. And so trying to create a
17 pl an where they can understand if this is workabl e,
18 this is not workable, in partnership with nanagers and
19 supervisors, to ultinmately get to what the business
20 I nperative is while also naintaining safety as a
21 critical conponent is support sort of paranount to
22 anything that we could ever want. And so it's always
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1 i nportant for workers to be involved in the process as
2 t hough they are the ones that know their work the best.
3 DR ORR | agree. And one of the things that
4 we'd |like to know, get sone of your thoughts on this,
5 Is the plan should be available, right, and what is the
6 time frame, you know, for sone enployers that may take
7 alittle bit of scurrying about to find that? So what
8 woul d a reasonable tine franme you think to have that
9 pl an avai |l abl e?
10 MR. ABRON: Yeah, | think, and NSC believes that
11 woul d be different based on the size and scope of what
12 each enpl oyer's operations are. And so where we woul d
13 be is -- is that we would sort of put that back on OSHA
14 and say, sort of given the information that you were
15 provi ded, given the operation of the businesses
16 t hroughout the country, what seens reasonabl e.
17 And then al so we would partner then with the
18 enpl oyers to nmaking sure that they are in conpliance
19 W th what the regul ation says. Both that the
20 availability is sonmething that all the workers, whether
21 It needs to be translated in other |anguages that they
22 are -- that that consideration is nade also for
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1 enpl oyers, but then also sort of what the availability
2 | ooks like. |Is there a digital copy? Does there need
3 to be a physical copy as well? So that way, you know,
4 enpl oyers know that they have their bases covered and
5 enpl oyees actually know what the plan invol ves and what
6 the plan is.
7 DR ORR  And | think probably because we were
8 just tal king about devel opnent. But if sonmebody wants
9 t he plan, have access to the plan, what tinme frane
10 should -- you know, sonetines it's just going to the
11 file cabinet, and other tines it m ght be going
12 somewhere. Any kind of thoughts on that, how long it
13 m ght -- what would be a reasonable tinme for that?
14 MR. ABRON: Yes. | think that, especially from
15 t he perspective of workers, if they're -- if they're
16 asking for the plan, it should be readily avail able
17 anywhere, right? And nost of the tines they're asking
18 for the plan because they believe they' re being subject
19 to a threshold of heat that nay not be workable for
20 t hem
21 So sort of having a digital copy sort of on site,
22 wherever the job site is, mght be hel pful, and
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1 especially for workers that are nmaybe potentially on
2 | one-wor ker conditions, maybe that's sort of they have
3 access to technol ogy, whether it's a smartphone, or
4 ot her types of docunentation, a wearable that would
5 gi ve them access to that plan as well. W believe it's
6 sonmething to specifically consider for job sites that
7 are renote and have | one-worker conditions.
8 DR. ORR That's so hel pful. Thank you.
9 MR. ABRON. Ckay.
10 MR. LEVINSON: And Your Honor, our |ast question
11 fromthe OSHA Panel is from Zoe Petropoul os.
12 DR. PETROPOQULCS: Hello. W just asked that you
13 consider this in your post-hearing conments. So in the
14 National Safety Council's witten comment, there was
15 reference to the newy devel oped Al HA app that all ows
16 folks to determ ne wet bulb gl obe tenperature at their
17 work sites. And if you are aware of any research or
18 data that validates these values derived fromthe app,
19 could you share those in your post-hearing conmment?
20 MR. ABRON: Yes, we wll make sure to have that in
21 our post-hearing conments.
22 DR. PETROPOULCS: Thank you.
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




6/16/2025
Page 162

MR. LEVI NSON: And Your Honor, that concl udes the

10

11

12

13

14

15

16

17

18

19

20

21

22

OSHA panel .

JUDGE HENLEY: Thank you. Do we have questions
fromour Ofice of the Solicitor?

MR. MOCZULA: No questions fromus. Thank you

very much for your testinony, M. Abron.

JUDGE HENLEY: Mariam do we have any participants

who woul d |ike to ask questions of this panelist.

M5. CARLON: There are none, Your Honor.

JUDGE HENLEY: M. Abron?

MR. ABRON. Right.

JUDGE HENLEY: Thank you very nuch for your tine
and testinony this afternoon. And you are excused.

MR. ABRON. Thank you so nuch.

JUDGE HENLEY: WMariam if you can pronote our next
panel , pl ease?

M5. CARLON: Yes. The next speaker group is the
Anmerican Society of Safety Professionals, represented
by Robert Drane, David May, and John Johnson. Pl ease
state your nane and affiliation for the record as you
each testify independently.

JUDGE HENLEY: M. Drane, M. My, and M.
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1 Johnson, can you hear ne? This is Judge Henl ey.
2 DR. MAY: Yes, | can hear you. This is David My,
3 I"'mthe vice chair of A10.50 Standard, and ny
4 association is nostly retired. I'malso -- work a
5 little bit with Keene State Coll ege as a professor --
6 as associ ate professor eneritus.
7 JUDGE HENLEY: You're speaking on behalf of the
8 American Society of Safety Professionals?
9 DR. MAY: That's correct.
10 JUDGE HENLEY: Ckay.
11 MR. DRANE: And |'m Robert Drane. Sorry, | was
12 unable to unmute. So |'m Robert Drane with the
13 American Society of Safety Professionals, as well, and
14 |"'mhere to speak for the Society.
15 JUDGE HENLEY: Do we have M. Johnson?
16 MR. JOHNSON: | am here, sir.
17 JUDGE HENLEY: Ckay. Well, M. Drane, did you
18 want to begin with your testinony?
19 MR. DRANE: Yes, | wll. M nane is Professor
20 Robert Drane. |'mthe chair of the Anerican Society of
21 Safety Professionals, Government Affairs Commttee.
22 ASSP and | are pleased to have the honor and privil ege
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 1 6/16/2025
Page 164
1 of testifying on the inportant issue of workpl ace
2 safety stress, workplace heat stress, to be specific,
3 its inpact on workers and the proposed U S.
4 Qccupational Safety and Health Adm nistration Rule.
5 As you know or may not know, ASSP was founded in
6 1911 with currently over 36,000 nenbers. The Society
7 I's the ol dest and one of the |argest occupati onal
8 safety and health professional organizations in the
9 worl d. The Society has been a supporter of OSHA since
10 Its advent, and we comend OSHA's role in prioritizing
11 wor kpl ace safety at a national |evel, which al so
12 i ncl udes heat stress.
13 Heat stress is the workplace - in the workplace is
14 a significant safety issue, and OSHA plays a critical
15 role in addressing it. On Septenber 20th, 2021, the
16 Bi den adm ni strati on announced that OSHA woul d enhance
17 and expand its efforts to address heat-rel ated
18 Il nesses. This included an enforcenent initiative on
19 heat -rel ated hazards, devel opi ng a Nati onal Enphasis
20 Program on heat inspections, and | aunching a rul emaking
21 process to devel op a workpl ace heat stress standard.
22 Response from ASSP nenbership to this announcenent
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1 was overwhel m ngly positive. ASSP educational and
2 techni cal events addressing heat stress and the
3 proposed OSHA Heat Stress Rule received high | evels of
4 participation, and our nenbership encouraged society
5 | eadership to advocate its support of the proposed
6 rul e.
7 ASSP offers the foll ow ng positions and general
8 comments on the proposed heat stress rule: ASSP
9 supports public and private sector initiatives intended
10 to prevent occupational injuries, illnesses, and
11 fatalities. W support public policy initiatives
12 backed by good science and good technol ogy -- sound
13 technol ogy. Heat stress is a well-known and | argely
14 prevent abl e hazard, and ASSP has | ong supported the
15 devel opnment of a standard for heat stress.
16 Qur nenbers enphasi ze the inportance of a standard
17 that is clear and practical to inplenent, particularly
18 for enployers with [imted resources. ASSP worked and
19 Is continuing to work wiwth the National Anerican
20 Standards Institute, ANSI, A10 Commttee for
21 Construction and Denolition Qperations to raise nore
22 awar eness of our ANSI ASSP A10.50-2024 Vol unt eer
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1 Nat i onal Consensus Standard published in February 2024,
2 addressing heat stress for construction and denolition
3 oper ati ons.
4 ASSP provi ded extensive technical comrents on
5 OSHA' s heat stress initiatives, including the National
6 Enphasis Program during the time of their release, in
7 order to address any concerns it believed warranted
8 addi ti onal review.
9 Those comments are avail able for review on our
10 website for interested EHS professionals and
11 st akehol ders. While ASSP has offered technical i nput
12 on certain provisions, we continue to support the
13 overall direction and intent of the proposed rule.
14 ASSP's comments reflect technical insight from hundreds
15 of nmenbers.
16 Three key thenes energed: Qur nenbers believed
17 the proposed rule has the potential to significantly
18 reduce heat-rel ated hazards and provide clarity on
19 enpl oyer responsibilities related to heat stress
20 preventi on.
21 The proposed rule wll pose significant
22 | npl enment ati on chal | enges for organi zations and
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1 occupational safety and health professionals.
2 | mpl enentati on could be particularly chall enging for
3 smal | er organi zations due to a | ack of resources. This
4 | ack of resources could include technical and
5 prof essi onal insight fromEHS professionals. Many ASSP
6 menbers noted they were pleased that OSHA recogni zed
7 ANS| ASSP A10. 50- 2024 St andar d.
8 ASSP has historically maintained its position that
9 vol untary national consensus standards shoul d be
10 reviewed for inclusion as part of the regulatory
11 process.
12 Thank you for the opportunity to share ASSP' s
13 perspective. And | would like to now invite John
14 Johnson, the chair of our ANSI ASSP A10 Committee for
15 Construction and Denolition Operations, to expand on
16 how our standards devel opnent efforts align with OSHA' s
17 proposed rul e.
18 MR. JOHNSON: Thank you, sir. Good afternoon. |
19 would i ke to extend ny appreciation to OSHA for
20 allow ng ne to speak today on behalf of the AlO0
21 Commttee for Construction and Denolition Operations.
22 | would also like to express ny support to Professor
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1 Robert Drane, as Chair of the ASSP's Governnent Affairs
2 Commttee, for his testinony supporting the devel opnent
3 of an OSHA rul emaking -- rule addressing heat stress in
4 t he wor kpl ace.
5 The A10 Committee is one of the ol dest standard
6 devel opnment conmittees under ANSI, dating back to the
7 1940s. Over the years, it's devel oped over 50 nationa
8 standards, technical reports, and gui dance docunents
9 focused on inproving safety in construction and
10 denolition operations.
11 Qur commttee brings together a diverse group of
12 st akehol ders from | abor, managenent, and the public.
13 ASSP serves as the secretariat and nanages our
14 consensus process, ensuring that no single interest
15 dom nates. This structure supports open dial og,
16 transparency, and a bal anced approach to standards
17 devel opnent.
18 In 2018, our conmm ttee began di scussing the need
19 for a national consensus standard on heat stress.
20 After careful deliberation, we agreed that a full ANSI
21 standard woul d provide the strongest platformto
22 address this hazard, particularly in construction and
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1 denmolition settings where the risks are often el evated.
2 We then fornmed a dedi cated subcommittee to | ead
3 t he devel opnent of what becanme ANSI ASSP A10.50, with
4 Dr. Tom Bobick serving as chair, and Dr. David My, as
5 vice chair. The subcomm ttee included 30 professionals
6 representi ng businesses, |abor, academ a, consulting,
7 and governnment. Their inclusive, consensus-based work
8 took three years and reflects the best avail able
9 knowl edge on how to protect workers from heat stress.
10 A10. 50 includes practical guidance on engi neeri ng
11 adm ni strative controls, rest, water, and shade
12 requi renments, energency response, and heat stress
13 managenment prograns. While the focus is on
14 construction and denolition, its guidance is rel evant
15 to other outdoor industries as well.
16 As OSHA considers a Federal rule, we urge the
17 agency to |l ook at A10.50 as a key reference point, and
18 to alignits final rule wth the protections our
19 standard outlines. Voluntary consensus standards |ike
20 this one play a critical role in filling regulatory
21 gaps in hel ping enployers inplenment effective safety
22 practices today.
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1 Wth that background, |1'd like to turn it over to
2 Dr. David May, vice chair of A10.50 Subconm ttee, who
3 wi || speak nore specifically about the technical
4 details of the standard, and the science and safety
5 considerations that informits devel opnment. Thank you.
6 DR. MAY: Thank you, John. M nane is Dr. David
7 May, and I'm Vice Chair of the A10.50 Subcommittee that
8 created the heat stress standard. |t was approved by
9 the main A10 Comm ttee, and subsequently approved as an
10 Ameri can national standard.
11 In nmy opinion, there is no question that heat
12 stress is a significant hazard on work sites, and the
13 nost heat stress -- and nost heat-stress-rel ated
14 i nci dents can be avoi ded.
15 Qur subconmmittee's intent was not to repl ace
16 OSHA' s reqgul atory process, but rather create a resource
17 that OSHA and others could use to informtheir efforts.
18 The A10.50 Standard offers practical science-based
19 gui dance that we believe can conpl enent OSHA' s
20 rul emaki ng and provide a strong foundation for
21 conpl i ance and worker protection.
22 The standard hel ps prevent heat illness by
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1 recommendi ng engi neering and adm ni strative controls,
2 acclimatization practices, training, and defining
3 roles, for exanple, that of a conpetent person and a
4 gualified person.
5 One of the key aspects of A10.50 in any proposed
6 regulation is its enphasis on heat-stress managenent
7 progranms. This is a critical and inpactful section of
8 t he A10.50 standard. Establishing a heat stress
9 managenent program requires sone planning and effort.
10 Appendi x 1 of the docunent provides sanple plans and
11 checklists to assist conpanies in inplenenting
12 effective heat stress prograns.
13 Appendi x 2 offers procedures for neasuring or
14 determ ning heat stress, including the use of wet bulb
15 gl obe tenperature, or WBGI. Appendix 8 outlines
16 medi cal nonitoring needs and descri bes a buddy system
17 for recognizing early signs of heat illness. Another
18 key feature is support for estimating netabolic
19 wor kl oad. Table 2 in the appendi x provi des exanpl es
20 across various work intensities, fromlight to very
21 heavy, to help safety professionals eval uate heat
22 strain nore accurately.
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1 A10 provi des gui dance on acclinmatization,
2 hydration, rest, and shade, core elenents of OSHA --
3 that OSHA is also proposing. It also includes nethods
4 for converting heat index data to an estimted WBGIT,
5 thus offering a nore conprehensive risk assessnent of
6 heat conditions.
7 The standard offers a step-by-step procedure to
8 eval uate working conditions, and recommends the use of
9 engi neering and adm ni strative controls to reduce heat
10 exposure. It also includes WBGI correction factors for
11 different types of PPE work clothing. Appendix 6
12 i ncl udes detail ed energency action plan to followif a
13 wor ker experiences a serious heat-rel ated incident.
14 A10.50 aligns with the hierarchy of controls,
15 focusing on engineering or adm nistrative controls, as
16 wel | as PPE, since elimnation or substitution of
17 environnmental heat isn't often feasible for nost
18 outdoor work. Engineering controls are a way to bl ock
19 or reduce heat exposure through physical barriers and
20 mechani cal devices such as portable air conditioner
21 when using inside, or fans in a designated rest area
22 that could be used both indoors and outdoors. M sting
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1 fans can al so be used to cool workers outside.
2 For reference, sonetines you see those types of
3 fans used on sidelines of football ganmes or anusenent
4 park -- anmusenent parks. Admnistrative controls
5 I ncl ude changes to the way work i s done that can reduce
6 t he heat exposure, such as scheduling to start at dawn
7 and take a break during the hottest tinme of the day.
8 I f not, work could be extended to cooler hours at the
9 end of the day.
10 Anot her adm ni strative control is rest, which
11 reduces workers' netabolic |load and allows themto cool
12 off in a shady area while drinking water to repl ace
13 fluids | ost through sweating during the day. PPE can
14 al so include cooling vests or hard hats with thernal
15 barriers and or shade visors that attach to the back
16 to -- attach to the back to block direct sunlight.
17 Let me note that dealing with excessive heat is a
18 conpl i cated process, because many of the environnental
19 conditions and w de range of work tasks nust be
20 considered. This conplexity is one reason why no
21 nati onal consensus standard had yet been devel oped.
22 The subcommittee considered all aspects of the problem
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1 when preparing this docunent, to give conpanies as nuch
2 help as we could. The standard itself is 17 pages, but
3 there are an additional 30 -- but there are additional
4 34 pages of hel pful information in nine different
5 appendi ces that give both managenent and workers advice
6 on how to deal with working safely in excessive heat.
7 Lastly, as John Johnson noted, the AlO
8 Subconm ttee consi sted of 30 nenbers who represented
9 smal |l and | arge busi nesses, trade unions, consultants,
10 uni versity, and governnent agencies. W worked well
11 together over the three years it took to devel op the
12 standard, and | want to express ny sincere appreciation
13 to everyone involved for their dedication and
14 col | abor ati on.
15 Thank you for the opportunity to contribute to
16 this inmportant dialog. ASSP appreciates the thoughtful
17 and diligent efforts of OSHA and its stakehol ders to
18 protect workers fromthe hazards of heat. W stand
19 ready to support the agency as it advances a standard
20 that prioritizes both worker safety and operationa
21 practicality. Thank you.
22 JUDGE HENLEY: Thank you. Does OSHA have
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1 guestions for this panel?
2 MR. LEVINSON: Yes, Your Honor. 1In ASSP's witten
3 comrents -- sorry, Andrew Levinson for OSHA -- in
4 ASSP's witten comments, you reconmended that OSHA
5 recogni ze the specific requirenents of the ANSI ASSP
6 A10.50 Standard for Construction and Denolition as an
7 exanpl e -- as an additional exanple of what coul d be
8 | npl enented in a Federal OSHA standard.
9 Coul d you pl ease highlight either now or in your
10 post - heari ng conments, any requirenents of the A10.50
11 Standard that OSHA is currently mssing fromits
12 proposed standard, and which you believe should be
13 i ncluded in an OSHA st andard?
14 MR. JOHNSON: David, I'll cover this one. W wll
15 address that in our -- in our coments.
16 MR. LEVINSON: Thank you very nuch. The next
17 comment -- or the next question conmes from Stephen
18 Schayer .
19 DR. SCHAYER: Yes. Thank you so nuch for your
20 testinmony. | have just two questions. One is about
21 drinking water. So we've received comments about
22 drinking water. And we're wondering, in your
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1 experience, if you could discuss any challenges in
2 mai ntai ni ng water at cool tenperatures at renote or
3 nobil e work sites, especially during long shifts or on
4 very hot days, and if you could offer any
5 recommendati ons for neasures that could help with these
6 chal | enges?
7 DR. MAY: W could offer -- we could offer advice.
8 We didn't put a specific tenperature in our standard
9 for water, other than it just be cool. | presune it
10 woul d be a standard ways that we would do it in, you
11 know, in any other sort of -- any other sort of
12 operati on where we needed to have cool water, which
13 woul d be, you know, bring ice and ice chests that can
14 cool down drinking water.
15 DR. SCHAYER  Okay. Thank you. | appreciate
16 that. And nmy second question is about acclimatization.
17 In your comment, you had proposed i ncl uding
18 acclimatizati on schedul es and a nonmandat ory appendi x
19 to any rule. And so | was wondering if you could
20 provi de sone exanples of what you think OSHA shoul d
21 consider including in such an appendix. And this is
22 sonet hing you could also do in your post-hearing
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1 coment s.
2 DR. MAY: Sure, we can -- we can include that in
3 post - hearing comments. Basically we -- in our
4 standard, in the appendices, we did put sone exanpl es
5 of acclimatization schedules both for initial
6 acclimatization and for reacclimtizing workers. In
7 our standard we -- we adapted the NI OSH recommendati ons
8 fromthe NIOSH criteria docunent.
9 DR. SCHAYER. G eat. GCkay. Thank you very nuch.
10 MR. LEVINSON: And Your Honor, the next question
11 cones from Jessica Stone.
12 MS. STONE: Hi, Jessica Stone with OSHA. And |
13 apologize if this is getting into the weeds, and you
14 don't have an answer. |'man econom st, and we tend to
15 get in the weeds and ask questions that nobody can
16 answer. So |I'mcurious if you have any information
17 about vehicle cabs. Part of our standard, you know,
18 said that there were sone different considerations for
19 drivers who were in cooled cabs. Qur big question is
20 what the percent of cabs - what percent of trucks have
21 cabs that are cool ed?
22 Again, that's the question that | don't think
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1 anybody has the information on. But if you do, | would
2 | ove to hear it. And any considerations that you gave
3 to workers who are spending tine driving, or in a
4 cool ed cab, and how that would affect what their
5 enpl oyer shoul d be doi ng.
6 MR, JOHNSON: Well, Dave, let ne try this one. As
7 far as the percentage of vehicles that have cool ed
8 cabs, that that would be a tough one. W'Il| have to
9 kind of coll aborate together on that one and try to
10 give you the best answer we can. So | think we'll have
11 to address that in our post-hearing comments; ny
12 apol ogi es.
13 M5. STONE: | know. You didn't cone equipped to
14 answer ny very specific question.
15 MR. JOHNSON: | guess it all depends on the age of
16 the vehicle. There aren't too many vehicles
17 manuf actured that don't have air conditioning. So we
18 don't see that in the industry as a problemfinding
19 condi tioned cabs, actually, that -- that is
20 sonething -- and the enployer | work for, we use, as
21 cooling stations, vans, or trucks, or vehicles in
22 envi ronnments where we have a very difficult tine
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1 findi ng shade, which would be solar fields, |arge solar
2 fields. So that is one of the controls that's in
3 pl ace. And we know that it's used very, very w dely
4 across the industry.
5 M5. STONE: Thank you.
6 MR, LEVINSON: Your Honor, the next question cones
7 fromDeirdre G een.
8 DR GREEN. H . Dr. Deirdre Green, OSHA
9 Directorate of Standards and Gui dance. You indicate
10 that the proposed recordkeepi ng requirenents needed
11 additional clarification. Can you please identify the
12 speci fic aspects that you believe OSHA should clarify?
13 DR. MAY: | think that one is yours too. |'m not
14 famliar with the -- with the concern.
15 MR. JOHNSON: Yeah. W'IIl have to get back to you
16 on that one. | don't knowif that was -- that wasn't
17 part of ny testinony.
18 MR. DRANE: Yeah, | think we'll have to address
19 that in our post-hearing conments.
20 DR. GREEN. Thank you.
21 MR. LEVINSON: And Your Honor, the | ast question
22 fromthe OSHA panel cones from Zoe Petropoul os.
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DR. PETROPOQULCS: Hey. And this is just to be
consi dered for your post-hearing comrent, and this was
a question we also have for National Safety Council.

In the ASSP witten comment, there was a nention of the
recently devel oped AIHA app for determ ning wet bulb
gl obe tenperature at worksites. And if you' re aware of

any data or research validating the val ues derived from

10

11
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13
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15

16

17

18

19

20

21

22

this app, could you share those with us in your
comrents? Thank you.

MR JOHNSON: W I do.

MR. DRANE: We will do so.

MR. LEVI NSON: And Your Honor, that concl udes the
OSHA questi ons.

JUDGE HENLEY: Thank you. Any questions fromthe
Ofice of the Solicitor?

MR. MOCZULA: No questions for the office of the
solicitor. Thank you very nuch for your testinony.

JUDGE HENLEY: Mariam do we have any participants
that would like to ask questions of this panel?

M5. CARLON: Yes. There is one question from M.
Cai n.

JUDGE HENLEY: Pl ease pronote.

TP.One Scheduling@TP.One 800.FOR.DEPO
Court Reporting www.TP.One (8003673376)




Day 1 6/16/2025
Page 181
1 M5. CARLON:. M. Cain. | apologize.
2 JUDGE HENLEY: Ms. Cain, please identify yourself
3 and any associ ated organi zati on?
4 M5. CAIN. Good afternoon, Chris Cain, NABTU. |
5 had just a couple questions if you can offer any
6 insight. One is, during the process of establishing
7 the A10.50 final standard if you could share any
8 I nst ances of enployers' exanples of acclimtization
9 processes that they use, nunber one.
10 And nunber two, if you have any information,
11 anyone on the panel, on the use of Al0.50 since its
12 publ i cation, and any feedback that's been received by
13 enpl oyers, if you could share that.
14 DR. MAY: | can do the -- | can do the first part.
15 John, if you want to take the second part, with the --
16 MR. JOHNSON:  You got it. Right, yeah.
17 DR. MAY: -- with acclimatization. | don't recall
18 t hat we had seen other acclimatization processes from
19 enpl oyers -- actually, | should take that back. There
20 m ght have been -- there m ght have been a couple, and
21 where there were specific acclimtization processes,
22 t hey woul d have been pretty close to the -- to probably
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1 the NI OSH recommendati ons. There's sone -- there's
2 sort of a wwde -- not a wde variation, but there is
3 some variation between acclimatization processes.
4 Sonme m ght have it as |low as, you know, four days
5 or thereabouts, while others go out 14 days, so it al
6 depends on what percentage of acclimtization that you
7 want. We've |l ooked at the five days and it seened to
8 be, you know, very good at getting pretty close to
9 being fully acclimtized. 100 percent, is about 14
10 days.
11 MR. JOHNSON: Thank you, Davi d.
12 DR. MAY: Ckay, John.
13 MR. JOHNSON. Yeah. In ternms of utilization of
14 A10.50, the latest records we have is we've sold 800
15 copies. W've given away about 700 copies to conmttee
16 menbers and other folks. W just gave a copy to a
17 representative of Red Cross | ast week, as an exanpl e.
18 So it's getting out and about. It's a relatively new
19 standard, so it's selling pretty well for a new
20 st andar d.
21 So howit's been received? It depends on your
22 audi ence, as with any standard. But generally
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1 speaking, it's been received well in the industry.
2 Peopl e have been kind of starved for guidance on this
3 particular topic. And A10.50 has done a really good
4 job of presenting the information in a very factua
5 way, and very clear -- clear to understand of how
6 enpl oyers can conply with A10.50 as a consensus
7 st andar d.
8 As with any consensus standard, people can pick
9 and choose what they -- what they |like or what they
10 don't like out of the particular standard. But
11 general ly speaking, it's been received pretty well by
12 the industry as a whol e.
13 M5. CAIN. Thank you so nuch. Thank you, Judge.
14 JUDGE HENLEY: Thanks, Ms. Cain.
15 And Mariam any additional participants?
16 MS. CARLON: No, Your Honor.
17 JUDGE HENLEY: Any follow up from OSHA or the
18 Solicitor's Ofice?
19 MR LEVINSON: No, Your Honor.
20 MR, MOCZULA: No, Your Honor.
21 JUDGE HENLEY: 1'd like to thank the Anmerican
22 Society of Safety Professionals for their tine and
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1 testinmony this afternoon. You are excused. Thank you.
2 MR. JOHNSON: Thank you.
3 MR. DRANE: Thank you very much.
4 JUDGE HENLEY: And | believe our final panel for
5 today's session is fromthe UAW International Union.
6 Pl ease pronote.
7 M5. CARLON:. Yes. The next speaking group is
8 represented by Darius Sivin, Mtthew Uptnor, and Janes
9 Holton. We do not see Janes Holton in the attendee
10 list. So if you have joined under another nanme, M.
11 Hol t on, pl ease use the raise hand feature.
12 JUDGE HENLEY: Good afternoon, gentlenen. Dr.
13 Sivin, | think we have you. Are you the |ead?
14 DR SIVIN. I'mthe lead. | think I may be the
15 only one actually speaking. |'mnot sure if Matt
16 i ntends to speak, if he's on.
17 Matt, are you on?
18 Ckay. He may not even be on. So in any case, |
19 will be -- | wll be speaking. So may | start?
20 JUDGE HENLEY: Yes, sir. Just identify yourself.
21 And again, the organi zation you' re associated with, and
22 then you can begin your testinony.
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1 DR SIVINN M name is Dr. Darius Sivin, of the
2 United Auto Workers Health and Safety Departnent. |
3 bring greetings fromour president, Shawn Fain and his
4 assistants, Emly Friedberg and Matthew Uptnor. M.
5 Uptnor directs the Health and Safety Departnent.
6 W represent about a mllion active and retired
7 wor kers, and we are grateful for the opportunity to
8 testify on this proposed rule.
9 We strongly support OSHA's proposal for a standard
10 on heat injury and illness prevention in outdoor and
11 | ndoor work settings. It will save thousands of I|ives
12 and protect mllions of workers fromentirely
13 preventabl e, heat-related illnesses and injuries on the
14 j ob.
15 We believe that sonme of the strengths of the
16 proposed rule include, but are not limted, the fact
17 that it is well supported by strong enpirical evidence.
18 It includes workers at risk of heat stress in indoor
19 environnents. The two heat thresholds, or triggers,
20 provide different | evels of preparation and response
21 according to the risk or the severity of the hazard.
22 We urge you to continue this rul emaki ng and publish a
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1 final standard as soon as possi bl e.

2 Public Ctizen has estimated that as many as 600

3 to 2,000 workers die of heat-related illnesses each

4 year, as many as 170,000 workpl ace injuries annually

5 may be due to excessive heat on the job.

6 W have nore than 200,000 nenbers who live in

7 states who, according to the preanble -- in which,

8 according to the preanble, the initial heat trigger has

9 exceeded nore than 500 hours a year, and we have al npost
10 175, 000 nenbers who live in states where the high heat
11 trigger has exceeded nore than 100 hours a year.

12 In addition to our support for the standard, we

13 recommend sone i nprovenents. W would like to see a

14 reduction in the time threshold -- excuse ne -- to neet
15 the initial heat trigger, according to OSHA s Techni cal
16 Manual on Heat Stress, the core body tenperature can

17 i ncrease to dangerous levels within 10 or 15 m nutes.
18 And yet the standard -- the trigger is for nore than 15
19 mnutes in any 60-m nute period.

20 This potentially places workers at risk of being
21 exposed for a dangerously long tine to dangerous | evels
22 of heat, before the enployer begins to inplenent
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1 controls, we recommend the threshold be reduced to
2 exposure above the initial heat trigger for five
3 m nutes over the span of an hour.
4 This will trigger protections before workers
5 experi ence heat stress, instead of once they are
6 al ready experiencing the signs of heat stroke. W
7 favor requiring onsite neasurenments using the wet bulb
8 gl obe tenperature as a heat trigger. There are |ots of
9 | ocal conditions, including anbient tenperature,
10 hum dity, radiant heat exposures, w nd speed, outdoors,
11 wor kl oad, and clothing that nmay well not be captured by
12 using the heat index. Generally and within the sane
13 wor kpl ace, in fact, there can be wi de varieties of heat
14 depending on a variety of conditions.
15 For those reasons, we reconmmend using the wet
16 bulb -- wet bul b gl obe technol ogy instead of the heat
17 i ndex. We think that heat-related dangers should -- to
18 tenporary workers should be -- should be addressed nore
19 clearly and responsibility for keeping them safe shoul d
20 be made nore clear, particularly because such a | arge
21 fraction of heat-related injuries and illnesses occur
22 during the first week or the first day of exposure.
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1 W think it's often the case that tenporary --
2 t hat workers, especially workers enpl oyed by an agency,
3 are not properly acclimatized. And the enployer, that
4 Is to say, the host enployer may not have the
5 information as to well -- how well acclimatized they
6 are or not, because they may have been acclinmatized or
7 not on other jobs. And so we think that it should be
8 clarified, and that that's the host enployer's
9 responsibility.
10 In addition, while OSHA nmandates schedul ed rest
11 breaks for high-heat situations, rest breaks for | ower
12 exposures are unschedul ed and on an as-needed basi s.
13 We believe that there should be a mandated m ni num
14 schedul ed risk - rest breaks to prevent enployers from
15 ignoring early signs of heat stress at the 80 - at the
16 80 trigger, and there should be enough water bel ow 60
17 degrees Fahrenheit for every enployee to drink at | east
18 32 ounces per hour, as in the California and Col orado
19 Heat St andar ds.
20 We believe that the standard should require
21 enpl oyers to follow the hierarchy of controls, and
22 that -- that the feasibility of this is denonstrated in
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1 t he OSHA @Gui dance docunent entitled Heat Preventi on,
2 Engi neering Controls, Wrk Practices, and Personal
3 Protective Equi pnent.
4 We believe that enpl oyees and their
5 representatives should be included in all aspects of
6 the Heat Injury and Il ness Prevention programand in
7 the identification of nonitored work areas, not just in
8 t he devel opnment and inpl enentation of the
9 programm ng -- of the program
10 Ongoi ng participation of the workers and their
11 representatives is necessary, so that those who are
12 nost directly affected by heat-rel ated hazards have a
13 regul ar opportunity to participate in determ ning which
14 additional work activities or work zones will be
15 covered. Wrkers are obviously nost famliar with the
16 conditions of their own jobs. And they should -- and
17 their participation should be ongoi ng.
18 We believe that the standard shoul d provide
19 workers with an explicit right to stop working as soon
20 as they experience signs or synptons of heat-rel ated
21 I 1 ness, which can quickly escalate into a life-
22 threatening situation. W recommend adopting the
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1 | anguage of the ASSP ANSI A10.50 Standard on this
2 particular point. W believe the standard should
3 specify training and qualifications required for heat
4 safety coordinators, and give themexplicit authority
5 to stop work.
6 Sone of the training could - should include howto
7 ensure conpliance wwth the Heat Illness and Injury
8 Prevention Plan, detail ed protocols for responding to
9 heat -rel ated energenci es, including decision nmaking
10 during life threatening scenarios. Using and
11 I nterpreting environnmental nonitoring data, such as wet
12 gl obe bul b and heat index readings to adjust work
13 schedul es dynam cally, and conmuni cation skills which
14 may not always be just in English, in order to make
15 sure that - that they can - that they both receive
16 reports fromworkers and coworkers that sonebody may be
17 havi ng - experience heat-related synptons and can
18 respond appropriately to them
19 We urge that OSHA actually require that al
20 personnel enpl oyed at a workpl ace covered by the
21 standard be trained, and not just those who nmay be heat
22 exposed. In part, because those who are | ess heat
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1 exposed may be better -- in a better nental shape to
2 i dentify and respond to the issues being experienced by
3 t hose who are nore heat exposed.
4 The proposal al so contains no requirenent about
5 how cool a shaded area should be, despite the fact that
6 the preanble reports a case in which the tenperature in
7 t he shade reached 120 degrees Fahrenheit, we think it
8 shoul d follow the California Heat Standard, which
9 states has stated area -- shaded area nust be | ess than
10 82 degrees Fahrenheit, and that workers should not have
11 to rely on their own resources for shade.
12 G ven the wel |l -docunented preval ence of health-
13 and safety-related retaliation, we reconmend that OSHA
14 devel op an enforceabl e provision that expressly
15 prohi bits enployer retaliation for workers who assert
16 their rights under this rule, and an enpl oyer shoul d be
17 required to i nformenpl oyees of their rights to job
18 protections when they raise safety concerns.
19 The proposed rule at current does not consider the
20 popul ati on of children farmworkers. Children as young
21 as ten are legally hired for farmwork, since children
22 have physiol ogical differences and | ess control of
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1 their environnments conpared to adults, it is difficult
2 to conpare studies. However, a study of child farm
3 workers in North Carolina found that 47.9 percent of
4 child workers experienced heat-related ill ness.
5 Utimately, we support the elimnation of al
6 child labor in all industries, including agriculture;
7 however, this cannot necessarily be acconpli shed
8 t hrough an occupati onal heat standard. Hence, we ask
9 OSHA to consider the reality that many child enpl oyees
10 are exposed to heat at work.
11 Pl ease i nclude clear requirenents for recording
12 and reporting on work-rel ated heat incidents and
13 i1l nesses required -- require all covered enpl oyers to
14 mai ntain a heat incident log in witing. Gve workers
15 and their representatives the right to access and copy
16 the log. Include a definition of criteria for what
17 constitutes a work-rel ated heat illness that nust be
18 recorded on the log, require that all work-rel ated heat
19 cases needi ng energency care be reported to OSHA within
20 ei ght hours as part of OSHA' s Severe Injury Reporting
21 Regul ati on.
22 Al so address situations in which the air
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1 conditioning fails to function. W agree with Al HA
2 that if the air conditioning cannot be fixed the day it
3 breaks, work should be suspended until it is fixed. W
4 believe that the rule should cover workers perform ng
5 sedentary activities who are currently excluded. There
6 are many old and poorly ventil ated buil dings, and al so
7 buildings in which it's not possible to open the
8 W ndows.
9 This can |l ead to decreases in air quality and
10 I ncreases in heat stress, as sone buil di ngs absorb heat
11 and few avenues to mx wth cooler air. Al though
12 sedentary jobs are at |lower risk, it doesn't nean that
13 they're not at risk at all
14 And finally, we think that incarcerated workers
15 have the sane rights as other workers and shoul d be
16 covered by the standard. Oherwise, it would actually
17 be that sonehow t hese dangerous occupati onal conditions
18 are part of their sentence, and that m ght even be
19 cruel and unusual punishnent.
20 Thank you very nuch for the opportunity to testify
21 on this inportant proposal.
22 JUDGE HENLEY: Thank you, Dr. Sivin.
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1 Does OSHA have questions for this -- for Dr.

2 Sivin, or for the panel?

3 MR. LEVINSON: Yes, we do, Your Honor. Andrew

4 Levinson for OSHA. W heard earlier today, a nunber of

5 speakers say that they think that smaller enployers

6 shoul d be exenpt fromhaving a witten plan. Do you

7 have t houghts on that, and if so at what size should

8 OSHA consider too small to have a witten plan?

9 DR SIVIN. | think perhaps smaller enployers

10 could have a sonewhat sinpler witten plan, but | think
11 in terns of sinply communicating, even if you have five
12 enpl oyees, you have a two-page witten plan and

13 everybody knows what the planis. | think it -- 1

14 think if you -- if you don't have a witten plan, human
15 comruni cation is often poor enough, and -- and it's --
16 it's very -- it could be smaller or sinpler, but I -- |
17 woul d not totally exenpt anybody fromhaving a witten
18 pl an.

19 MR. LEVINSON: Thank you. And you had touched on
20 this alittle bit in your testinony now, and | think

21 also in your witten, can you expand upon your thoughts
22 on enpl oyee invol venent, when should it be required?
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And do you have specific | anguage that OSHA shoul d
consider; and again either -- if not here, then in
post-hearing witten comments?
DR SIVIN. W'Ill be happy to provide specific
| anguage i n post-hearing witten comments. |In general,
| think that -- that enpl oyees should be involved in

all aspects of, not just the design and inplenentation

of the program but carrying it out day to day, because

9 they're the ones who are exposed, they're the ones at
10 risk, and they're often the ones who -- who know what's
11 happening in the workpl ace better than anyone el se.

12 MR. LEVINSON: Thank you. Qur next question comnes

13 fromDeirdre G een.

14 DR. GREEN. Thank you, Dr. Sivin. Dr. Deirdre

15 Green, OSHA. Your conments nentioned that supervisors

16 and heat safety coordinators nmay need sone additiona

17 training, such as a job hazard analysis. Wat specific

18 changes woul d you suggest that OSHA make? And in your

19 experience, are these things that people on staff

20 al ready know, or would this be a change?

21 DR SIVIN. So we wll be happy to submt specific

22 changes in post-hearing comments. Now, there are, in
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1 ny experience, a wide variety of enployers, and there

2 are enpl oyers who al ready have robust heat prograns and

3 train their supervisors. Cbviously, they don't have

4 exactly a position called heat program coordi nator

5 because that's essentially created for the standard,

6 but train the responsi bl e people.

7 And then | think I would say they exist, but

8 they're the exception. And the vast majority of

9 enpl oyers do not achieve that high a standard of - of
10 practice. And in general, that's why mandatory

11 st andards exi st, because there are always maybe the top
12 ten or five percent who - who inplenented to reduce

13 wor kers' conp costs, because they see what the science
14 says, because it's part of their self-definition as

15 enpl oyers to be super responsible enployers for

16 what ever reason. And then there's everybody el se who
17 needs to be brought up to a mninmum by a standard.

18 So yeah, there are sone enployers who are already
19 doing it, but they're the mnority of enployers. And
20 al so, quite frankly, they may be putting thensel ves as
21 a - at a conpetitive di sadvantage, which can be reduced
22 by bringing everyone else up to a floor.
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DR. GREEN. Thank you.

MR. LEVINSON: Your Honor, the next question is
from Jessica Stone.

M5. STONE: Jessica Stone with OSHA. This may be
anot her thing for post-hearing coments. W're just
curious if your -- if your organi zation has | ooked at,
or if you know anyone who has | ooked at sort of the
| npacts on things |ike absenteeism turnover, and
wor kers' conpensati on costs associated with either --
with not having a plan or benefits of reducing those
wher e people do have plans for heat injury and ill ness
prevention; and again, if this is a post-hearing
conment .

DR. SIVIN. And so if we have -- if we had
specific data on that, it probably woul d have al ready
been in our coments or in our testinony.

M5. STONE: All right.

DR SIVINN. So we will be -- we will attenpt to
| ook at that one for post-hearing comments as well.

M5. STONE: Really appreciate it. Thank you.

MR. LEVI NSON:  Your Honor, the next questions cone

from Brenda Finter
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1 M5. FINTER. H . Good afternoon. |'m Brenda
2 Finter with OSHA. In the witten coments subm tted,
3 you mentioned the use of cool seats and benches. Wuld
4 you provide nore information or details regarding the
5 use of cool ed seats or benches for rest breaks?
6 DR. SIVIN. One possibility would be to have like
7 | i ghtwei ght plastic seats that were, let's say, kept
8 I ndoors in air conditioned for outdoor work, and
9 brought out, maybe changed every hour. | -- | can't
10 say that that I can tell you right now where they m ght
11 be used. But we could look into that too.
12 M5. FINTER. That would be great. Thank you. Can
13 you descri be how successful the use of personal cooling
14 devi ces and body cooling accessories has been in the
15 field? This includes things |Iike vests, neck bands,
16 headbands, cooling towels, neck fans, hard hat, cooling
17 top pads -- pads, and so forth. And which of any of
18 t hese have you found particularly effective?
19 DR SIVIN. W would have to |ook at that, too,
20 and get back to you in post-hearing comments.
21 M5. FINTER. Ckay. And then can you describe your
22 menbers' experience with formal work rest break
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1 schedul es when the heat reaches a certain trigger
2 point? Have they had any problens with follow --
3 foll owi ng these schedul es, and where do the enpl oyees
4 take breaks for cooling rest?
5 DR SIVIN. So it just so happens that -- that
6 | ast week | was at contract negotiations for a snall
7 enpl oyer in Chio, where our nenbers raised that -- we
8 were trying to negotiate, in fact, sone inprovenents in
9 t he heat exposure policy, and our nenbers raised that
10 the existing heat exposure policy is very variable by
11 supervisor in terns of whether the breaks required in
12 the policy are actually foll owed or not.
13 M5. FINTER. Wat control technol ogy shoul d be
14 included as an alternate to AC and fans?
15 DR. SIVIN. As an alternate to AC and fans?
16 M5. FINTER. And that's sonething you can, you
17 know, provide later if you can't think of anything
18 ri ght now.
19 DR. SIVIN. Yeah. Yes.
20 M5. FINTER. And then ny |ast question is: Have
21 your nenber conpanies tried cooling fans, and if so
22 what is their experience wwth fans? Do enpl oyees work
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1 i n places where fans cannot be used frequently or for
2 extended periods of tinme, and if so what is currently
3 bei ng used to keep enpl oyees in those spaces cool ?
4 DR. SIVIN. W have sone enployers who use AC, and
5 so there are sone places where fans can be used. There
6 are sone places that get so hot that the fans are just
7 sort of blow ng around hot air, and there are sone
8 pl aces where sideways novenent of air would interfere
9 with the | ocal exhaust ventilation and | ead to higher
10 toxi c chem cal exposures where you obviously woul d not
11 want to use fans.
12 I''m al so aware of cases where enpl oyees were using
13 fans on their own because they were hot and they were
14 unaware that the fans were -- were reducing the
15 function -- the functioning of the | ocal exhaust
16 ventil ation.
17 M5. FINTER. Ckay. Thank you.
18 MR. LEVINSON: And Your Honor, the |ast question
19 conmes from Zoe Petropoul os.
20 JUDGE HENLEY: You're muted, yes.
21 DR. PETROPQULOS: Sorry. | couldn't click that
22 button for a second. So you said in your testinony
TP.One Scheduling@TP.One 800.FOR.DEPO

Court Reporting www.TP.One (8003673376)




Day 1 6/16/2025
Page 201
1 that you recommended that OSHA required the use of wet
2 bul b gl obe tenperature instead of heat index, and
3 correct me if |I've mscharacterized that. [|'m
4 wondering if you could speak to whether you think
5 conducting on site neasurenents of wet bul b gl obe
6 tenperature is feasible for nost worksites and
7 enpl oyers.
8 DR SIVIN. | think it's feasible for many. And
9 perhaps it could be a requirenent which sone enpl oyers
10 coul d be excused fromif they could denonstrate that it
11 was not feasible for them or that OSHA coul d say that
12 it's a requirenment for enployers, so large or |arger
13 based on OSHA's estimate, of who could afford the
14 i ndustrial hygi ene resources.
15 | think those -- those woul d be reasonable. But |
16 think that there are sone workpl aces, for exanple, UAW
17 represented foundries where it's not just the outdoor
18 tenperature that's determ ning the heat, and so the
19 heat index would not -- would not be adequate. And
20 just for exanple.
21 MR. LEVI NSON:  Your Honor, that concludes OSHA' s
22 questions, unless, Zoe, did you have a final?
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1 DR. PETROPQULCS: | did. I'mso sorry, | did have
2 anot her one. This can be considered in your post-
3 heari ng conments. You don't need to answer it now. W
4 heard from many conmenters that they oppose the
5 exenption of indoor sedentary workers fromthe rule,
6 and if you're aware of any literature or data on the
7 risk of HRIs anong these workers specifically, if you
8 could share that in your post-hearing comment. Thank
9 you.
10 DR. SIVIN  Ckay.
11 MR LEVINSON: And that, Your Honor, concl udes
12 OSHA questi ons.
13 JUDGE HENLEY: Thank you. Do we have questions
14 fromthe Ofice of the Solicitor?
15 MR. MOCZULA: | do. In sone of our comrents,
16 there are calls for flexibility in the timng of the
17 mandat ory breaks above the high-heat trigger. | wanted
18 to know how the UAWresponds to these calls for
19 flexibility for enployers who are engagi ng i n work
20 processes that may cone up against the timng of the
21 mandat ory breaks.
22 DR. SIVIN. |'mconcerned that there at | east
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1 m ght be some cases in which -- in which individuals
2 who are getting close to the limts of their
3 physi ol ogi cal capacity would be forced to continue
4 wor king. | can inagine situations where one plans for
5 the work to continue by having other individuals, nmaybe
6 who haven't been working in hot conditions, rotate into
7 the hotter work, whereas -- whereas the individuals who
8 have been working in those conditions get their breaks.
9 And so | understand why the work nmust continue. |
10 think it mght be possible to find a way for the work
11 to continue wthout forcing the overexposed workers to
12 be the ones who continue the work.
13 MR. MOCZULA: Thank you so much for your
14 testi nony.
15 JUDGE HENLEY: Thank you. Mariam how many
16 partici pants do we have who wi sh to ask questions of
17 this panelist?
18 M5. CARLON: We have three, Your Honor.
19 JUDGE HENLEY: Can you pronote the first
20 I ndi vi dual , pl ease?
21 M5. CARLON: Yes. The first is M. Schneider.
22 Pl ease state your nanme for the record?
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1 MR. SCHNEI DER: Ckay. M nane is Scott Schnei der.
2 And the question | had was: The industry talks a | ot
3 about performance-based standards and using a JHA to
4 determ ne the hazards that are appropriate for their
5 work site. |In your coments, you talk about the use of
6 a JHA and a programmatic standard. Could you tell us
7 how t hat woul d wor k?
8 DR SIVIN. Well, | think in the context of a
9 programmati c standard, JHA is about review ng a task or
10 a set of tasks to determne all the potential risks,
11 and then identify how those risks wll be addressed.
12 And part of the programcould be, first of all, to do
13 upfront JHAs on all those jobs that don't change nuch
14 over tinme, production work primrily.
15 And then sonetines you have to do, naybe |ess
16 programmati c, but should be required JHAs on work
17 that's perforned only occasionally, to nmake sure that
18 all the risks of that work are identified. W find
19 that a disproportionate portion of our serious injuries
20 and fatalities occur in infrequently done work where
21 JHAs have not been properly perfornmed, so that the
22 hazard that eventually resulted in the injury or
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1 fatality was not identified prior to the work starting.
2 And that if a JHA had been properly perfornmed, it could
3 have been.
4 Heat is, potentially, one of those -- one of those
5 hazards which could be better identified as a JHA, and
6 specifically if the -- if the JHA requires you to take
7 a specific neasurenent -- if the JHA procedure for heat
8 requires you to take a specific neasurenent at the tine
9 that the work will be done, you will have -- you w |

10 have a ot nore information with which to address that
11 hazard. And that can certainly be part of Heat Injury
12 and |1l ness Prevention program saying, take the JHA --
13 you know, do the JHA

14 MR. SCHNEI DER:  Thanks very nuch.

15 DR. SIVIN. You're wel cone.

16 JUDGE HENLEY: Thank you, M. Schneider.

17 Pl ease pronote our next participant.

18 MR. LEVINSON: The next person is M. Barbarash.

19 MS. BARBARASH: Hi. This is Ellie Barbarash, from
20 AFSCVME. Dr. Sivin, hi. | wanted to follow up on Ms.

21 Pet r opoul os' question about wet bulb tenperatures. And
22 just ask why is relying on a wet bul b gl obe tenperature
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1 for nmeasurenment nore inportant than a general heat
2 i ndex, especially for indoor or auto facility settings?
3 And | would even expand that to other -- to even other
4 scope of indoor work, why is the wet bul b gl obe (audio
5 i nterference)?
6 DR. SIVIN. It captures specific conditions that
7 may be caused by local industrial processes such as
8 furnaces, or processes that exist may be in large parts
9 of the facility, such as in a foundry that are nuch
10 harder to capture using a generalized heat index.
11 M5. BARBARASH. Thank you. | ask it fromthe
12 context of our nenbers who work in incinerators, and
13 wast e processing, and huge industrial nunicipal
14 services capacity. Thank you.
15 DR SIVIN. A simlar thing where the source of
16 heat is not just the weather, but the -- but the
17 specific industrial process. Snelting facilities are
18 anot her exanpl e.
19 M5. BARBARASH: Thank you.
20 JUDGE HENLEY: Thank you, Ms. Barbarash.
21 Mariam pl ease pronbte our next participant.
22 M5. CARLON: The next is Ms. Arberry.
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1 M5. ARBERRY: H there. M question is for Dr.
2 Si vin.
3 JUDGE HENLEY: Ms. Arberry, is there a way for --
4 you're very faint. |'m having trouble hearing you.
5 Maybe you can go closer to your mc.
6 M5. ARBERRY: Sure. Yes. M nane is Chenay
7 Arberry with the AFL-CI O
8 JUDCGE HENLEY: Dr. Sivin, can you hear her?
9 DR. SIVIN: | can.
10 JUDGE HENLEY: Ckay. Maybe it's just ne. Sorry,
11 Ms. Arberry. Go ahead.
12 MS. ARBERRY: No worries. Dr. Sivin, what are
13 exanpl es of occupations in your nenbership that would
14 fall under OSHA s current exclusion of indoor sedentary
15 wor k? And how do you think it's best to include them
16 i n the standard?
17 DR SIVIN. | can repeat the question if it hel ps.
18 JUDGE HENLEY: Well, it typically is, if you're
19 answering the question, you shouldn't ask the question,
20 but | --
21 DR SIVIN. Okay. Al right.
22 JUDGE HENLEY: -- maybe we can have our Abt fol ks
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1 help Ms. Arberry with her vol une.
2 M5. ARBERRY: (Ckay. Can you hear ne if | speak
3 qui te | oudly?
4 JUDGE HENLEY: Now, now you're nuted.
5 M5. ARBERRY: How am | nuted? How about now?
6 JUDGE HENLEY: Not nuch inprovenent.
7 M5. CARLON: Do you have headphones by chance, M.
8 Arberry?
9 MS. ARBERRY: Not on ne, no.
10 M5. CARLON:. Ckay. If you have your phone, if you
11 want to, go ahead and just click the dropdown arrow by
12 your nute button. You can have Wbex call you, and
13 then you can just speak to your phone. | think that'l]|
14 be a little | ouder for you. Do you see that dropdown
15 arrow next to the Miute option?
16 M5. ARBERRY: Yes, but | don't see ny phone as an
17 opti on.
18 M5. CARLON:. Do you see "Switch Audi 0" towards the
19 bot t onf?
20 M5. ARBERRY: Yes. Oh.
21 M5. CARLON:  Switch Audio, and then choose "Cal
22 Me", and then just put in your cell phone nunber.
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1 M5. ARBERRY: (kay.
2 M5. CARLON. Thank you. W appreciate you doi ng
3 t hat .
4 (Technical difficulties.)
5 M5. ARBERRY: Can you hear nme now?
6 JUDCGE HENLEY: Yeah, that's a little better, but |
7 think -- I think we were trying to get you to call in,
8 and then just instead of --
9 M5. ARBERRY: Yeah. This is a Wbex nunber?
10 M5. CARLON: Yeah. She called in that's -- that's
11 perfect.
12 JUDGE HENLEY: Al right. So we can hear you now,
13 Ms. Arberry, nuch better. Go ahead. Wat's your
14 guestion? Ooh. Now, you're nuted.
15 M5. ARBERRY: Am | still nuted?
16 JUDGE HENLEY: Not anynore. Go ahead.
17 M5. ARBERRY: Dr. Sivin, what are -- what are
18 exanpl es of occupations in your nenbership that would
19 fall under OSHA's current exclusion of indoor sedentary
20 wor k? And how do you think it's best to include them
21 I n the standard?
22 DR SIVIN. So it may not be that well known that
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1 the UAWrepresents a | arge nunber of |egal services
2 staff, especially inthe Gty of New York. As a health
3 and safety representative, | have been to nany of their
4 of fices and many of themare in very old buildings in
5 New York City, which have very poor HVAC systens or no
6 HVAC systens that rely on maybe radiators in the wnter
7 and if they're lucky window air conditioning units in
8 t he summer.
9 And al t hough they do sedentary work, those
10 bui |l di ngs can get very hot. And often they don't even
11 have the wi ndow air conditioning units. And so |
12 bel i eve that those -- those fol ks who have to often be
13 i n those buildings eight hours a day, or nore, as sone
14 of you know, legal work is not always 9 to 5. In any
15 case, an exanple of a part of our nenbership that m ght
16 be consi dered sedentary, but woul d be exposed to rather
17 difficult conditions in the sumrer which m ght be
18 covered by the standard.
19 JUDCGE HENLEY: Thank you, Ms. Arberry.
20 Mariam any additional participants in the queue?
21 M5. CARLON: Yes. The final questionis fromM.
22 West .
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1 MR. WEST: Thank you. M nane is Gavin West. |'m
2 here on behalf of North America's Building Trades
3 Uni ons, NABTU.
4 Dr. Sivin, could you explain why in your work
5 settings that it is inportant for a heat illness and
6 Injury prevention plan to be in witing? And why did
7 you stress this as inportant in your coments? Thank
8 you.
9 DR SIVIN. So I think, generally, ina--in a
10 context where you have supervisors and workers, where
11 you have -- even where you have worker -- worker
12 participation, even where you have mandat ed worker
13 participation there's still a difference in power.
14 Al so, if you do have mandated wor ker participation and
15 the workers say, we think X, and Y, and Z should be in
16 the plan, the best way to denonstrate that it's in the
17 plan is to actually have a witten plan, right.
18 And | agree that a plan for a workplace of five
19 peopl e does not need to be as lengthy as a plan for a
20 wor kpl ace of a coupl e thousand people. So let -- let's
21 take a -- | nean, actually sone of our |egal services
22 of fices have 50 or 100 people, but let's inmagine a
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1 smal|l | egal services office of five people, right, so
2 that woul d not need to be a | engthy plan.
3 But if you put it in paper so that everybody knows
4 what the plan is and everybody knows that once there
5 was, |ike, participation and devel opnent of the plan,
6 t he suggestions got into the plan, or sone suggestions
7 did get into the plan, and sone suggestions didn't
8 because people can see it on paper.
9 And you know, if sonebody says, hey you know, the
10 heat trigger has been exceeded. W need our water. W
11 need our breaks. |It's helpful to have a witten plan
12 to point to that says, yeah, here in the plan, it says,
13 this is what you're going to do in these circunstances.
14 JUDGE HENLEY: Thank you, Dr. Sivin.
15 Is that it, Mariam anybody el se?
16 M5. CARLON:. That is it, Your Honor.
17 JUDGE HENLEY: Any follow up from OSHA or the
18 Solicitor's Ofice?
19 MR. LEVINSON: No, Your Honor, no questions from
20 OSHA.
21 MR. MOCZULA: No, Your Honor, no additional
22 questions fromus, either.
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1 JUDGE HENLEY: So we appear to be at the end of
2 all schedul ed witnesses for today. | would like to
3 rem nd the hearing participants that they may submt
4 addi ti onal evidence or statements relevant to the
5 proceeding within 90 days of the end of the hearing,
6 whi ch, again is Septenber 30th, 2025. At that point,
7 the record for this rulenmaking wll close.
8 On behal f of the Departnent of Labor, | wish to
9 again publicly thank all those people who gave of their
10 time and testinony to contribute to today's session.
11 To all participants, thank you for your interest in
12 this inmportant matter.
13 The hearing is hereby adjourned for today. And we
14 wi |l reconvene tonorrow norning at 9:30 a.m Eastern
15 Time. W are adjourned.
16 Thank you everybody. Have a good day.
17 (Whereupon, at 4:30 p.m, the hearing was
18 adj our ned)
19
20
21
22
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