
 
 

                         
 
 
 
 
 
March 23, 2020 
 
Submitted via electronic mail and www.regulations.gov/docket?D=MARAD-2019-0011  
 
Ms. Yvette Fields 
Maritime Administration 
Office of Deepwater Ports and Offshore Activities 
1200 New Jersey Avenue SE, W21-310 (MAR-530) 
Washington, DC 20590 
Telephone: 202-366-0926 
E-Mail: Yvette.Fields@dot.gov 
 
Mr. William Nabach  
Project Manager 
U.S. Coast Guard  
2703 Martin Luther King Jr Ave SE,  
Washington, DC 20020 
Telephone: 202-372-1437  
Email: William.A.Nabach2@uscg.mil 
 
Re: Comments on SPOT Terminal, LLC, National Environmental Policy Act Draft 
Environmental Impact Statement, Docket No. MARAD-2019-0011 
 
Dear Ms. Fields and Mr. Nabach: 

 
The undersigned groups submit the following comments to the Maritime Administration 

(“MARAD”) and the U.S. Coast Guard (“USCG”) on the Draft Environmental Impact Statement 
(“Draft EIS” or “DEIS”) for SPOT Terminal Services LLC’s (“SPOT Terminal” or “SPOT”) 
deepwater port (“DWP”) license application for its Sea Port Oil Terminal DWP Project (“SPOT 
Project” or “Project”), Docket Id: MARAD-2019-0011.1 SPOT Terminal seeks authorization to 
construct and operate a massive deepwater port terminal that includes modification or 
construction of two onshore terminals, construction of over 140 miles of onshore and offshore 
pipelines, and the installation of two buoys about 30 nautical miles off the coast of Brazoria 
County, Texas, capable of loading two Very Large Crude Carriers (“VLCCs”) at a time. SPOT 
intends to transport and export up to 2 million barrels of crude oil per day—an unprecedented, 
massive quantity that is more than that produced in the entire Gulf of Mexico in a year. 
                                                 
1 Many of the undersigned groups also submitted comments to the U.S. Army Corps of Engineers on the 
SPOT Project’s Clean Water Act Section 404 and Rivers and Harbors Act Section 10 permit applications, 
No. SWG-2018-0075. Those comments are attached here as Exhibit A, and shall be considered 
incorporated herein. 

mailto:Yvette.Fields@dot.gov?subject=E-mail%20submitted%20from%20the%20DWP%20webpage
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Transporting, refining, and burning this oil will exacerbate the climate crisis and further damage 
sensitive Texas ecosystems that are already overburdened by industrial activities.  

 
Under the National Environmental Policy Act (“NEPA”), MARAD and the USCG have 

not met their burden of evaluating alternatives to the Project, as well as the full scope of the 
direct, indirect, and cumulative impacts of the proposed Project. The potential impacts of the 
SPOT Project include, but are not limited to, hundreds of onshore and offshore oil spills from 
pipelines and VLCCs, harm to species and habitat associated with construction and operation of 
the Project, and the life-cycle greenhouse gas emissions and attendant climate change impacts 
associated with the oil transported through the Project. As described below, the undersigned have 
serious concerns about these significant impacts. Further, the DEIS’s failure to include critical 
information and analysis of the Project’s impacts on the environment violates NEPA; without 
this information and analyses, the Project cannot proceed.  

 
Moreover, MARAD and the USCG fail to make a proper determination that the SPOT 

Project is in the “national interest.” The Project—with its sole purpose of allowing oil and gas 
industry interests to export and profit from what appears to be a temporary glut in oil 
production—will disproportionately burden local communities, sensitive Texas ecosystems and 
coastline, Gulf of Mexico waters, and the global climate. Indeed, the serious potential impacts of 
this massive infrastructure project are not in the national interest, and MARAD’s and the 
USCG’s failure to ensure these basic public protections and mitigate against such harms in 
making a national interest determination violates their Deepwater Ports Act (“DWPA”) duties.   

   
I. PROJECT BACKGROUND 
 

The SPOT Project includes several major construction components. According to the 
DEIS, SPOT proposes to make modifications to the existing Enterprise Crude Houston 
(“ECHO”) Terminal facility located just east of Pearland, Texas and construct a 50-mile oil 
supply pipeline that would connect the ECHO Terminal to the proposed Oyster Creek Terminal. 
The proposed Oyster Creek Terminal site would be located approximately 2.5 miles northeast of 
Lake Jackson, Texas and 4 miles southeast of Angleton, Texas in Brazoria County. The proposed 
pipeline would cross at least 129 different waterbodies (including creeks, canals, bayous, lakes, 
and ponds) and numerous wetlands throughout Harris and Brazoria Counties within the pipeline 
route between ECHO Terminal to the shore crossing north of Surfside, Brazoria County, Texas 
where the onshore pipelines would tie into the subsea pipelines to deliver crude oil to the SPOT 
DWP.  

Additionally, SPOT will construct two collocated, approximately 12.2 mile, 36-inch 
diameter crude oil pipelines from Oyster Creek Terminal to the shore crossing north of Surfside, 
Texas; one pipeline interconnection from the existing Rancho II 36-inch diameter pipeline to the 
ECHO to Oyster Creek Pipeline, at the existing Rancho II Junction Facility; and ten main line 
valves, six of which would be along the ECHO to Oyster Creek Pipeline segment, and four along 
the Oyster Creek to Shore Pipelines segment, pig launchers for the ECHO to Oyster Creek 
Pipeline, and pig launchers and receivers for the Oyster Creek to Shore Pipelines. 
 

The two offshore pipelines (each totaling about 50 miles in length), buried under the sea 
floor, would be located within three marine protected areas, the Reef Fish Stressed Area, Reef 
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Fish Longline and Buoy Gear Restricted Area, and Texas Shrimp Closure Area, and about 40 
miles from the Flower Garden Banks National Marine Sanctuary. Finally, the Project proposes to 
install two single point mooring buoys about 30 nautical miles offshore to transport the oil from 
the pipelines onto VLCCs.  

 The SPOT Project will cause significant impacts to the local ecosystems. At a minimum, 
the Project would directly affect 101 acres of wetlands, including at least 14.8 acres that would 
be permanently filled or converted. It is likely that a larger acreage of wetlands will be 
permanently affected. The new terminal and offshore pipelines would be located in the Brazos 
River and Oyster Creek, two large waterbodies that supply important freshwater inputs into the 
Gulf of Mexico.2 Sensitive oyster reefs that are essential habitat and resources for many species 
occur in the Project area.3 It will also occur near three wildlife protection areas: the Brazoria 
National Wildlife Refuge the San Bernard National Wildlife Refuge, and the Justin Hearst 
Wildlife Management Area.4 The refuges contain valuable salt and fresh water marshes as well 
as important wintering habitat for migratory birds, and are popular destinations for recreation, 
hunting and fishing.5 One of the construction workspaces will be only 0.1 miles away from the 
Brazoria Refuge.6 Depending on the time of year, a spill or leak in coastal waters could impact 
much of the refuge in a short amount of time. The onshore pipeline route also crosses many 
freshwater streams that empty into the Brazoria Refuge. Further, the Project will significantly 
affect other waterbodies, important migratory bird habitat, shoreline beaches that are necessary 
to support endangered sea turtle species, and will introduce sediment and other hazardous 
chemicals into the freshwater and marine environments.  

The SPOT Project will be located in Brazoria County, Texas. In 2018, Brazoria County 
had a population of some 370,000 people with a median age of 36.1 and a median household 
income of $73,623. The population of Brazoria County, Texas is 46.1% White, 31.1% Hispanic 
or Latino, and 14.5% Black or African American.  

The largest industries in Brazoria County, Texas include health care and social assistance 
(21,821 people), manufacturing (21,579 people), and construction (19,505 people). However, 
also of great importance to the local economy is tourism and eco-tourism, which are both likely 
to be affected by the SPOT Project. The county is home to the Brazos River and its confluence 
with the Gulf, and important state parks like Brazos Bend State Park, Stephen F. Austin are 
located near the proposed Project. Onshore pipelines would pass under important access points 
for miles of public beach and under one public beach in Surfside, an important recreational 
destination.7 

Further, the proposed Project would be located in an area that supports a huge 
commercial and recreational fishing economy. As the DEIS states, Texas contributed 26 percent 
of revenue from all commercial fishing in the Gulf of Mexico.8 Ports within Galveston Bay 

                                                 
2 DEIS at ES-9. 
3 Id. at 3-88. 
4 Id. at 2-69; 3-355. 
5 Id. 
6 Id. at 3-248 
7 Id. at 3-356. 
8 Id. at 3-361. 
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(including the Freeport area) ranked third among Texas ports in commercial fishery landings and 
second in value. Fishing vessels comprise 70 percent of the marine traffic near where the 
offshore pipelines and buoy station would be located. The SPOT Project would send sediment 
into the marine environment and would result in a number of small to large spills that would 
release crude oil and other harmful chemicals into the water. All of these resulting effects would 
have the potential to significantly degrade marine fish species and habitat as well as the fishing 
community.  

The Project would be located in highly sensitive habitat that is already overburdened 
from other industrial activity. The Gulf Coast of Texas is home to one of the largest 
concentrations of petrochemical facilities in the world. From the “Golden Triangle” area of 
Orange County, to Jackson Counties and, going south, Chambers, Galveston, and Harris 
Counties, including the City of Houston, and into Brazoria County where the SPOT Project is 
proposed, there are hundreds of facilities, including oil refineries, plastic manufacturing plants, 
other chemical facilities and liquid natural gas (“LNG”) facilities. Indeed, in Brazoria County 
itself, there were 66 facilities which were required to report the Texas Council on Environmental 
Quality (“TCEQ”)’s annual Emissions Inventory, meaning they were of a sufficient size to be 
required to report. Most of these facilities were related to the oil and gas and petrochemical 
industries.  

 
While these facilities are important to the local economy of the Texas Gulf—and to the 

U.S. as a whole—recent events have revealed how exposed local communities are to dangerous 
levels of chemicals—including carcinogens like benzene—and in particular to accidents and 
upset emissions. Over the last few years, beginning with events related to Hurricane Harvey and 
resulting floods, the failure of adequate regulation and enforcement in Texas has been on display. 
More than a dozen storage tanks failed at petrochemical facilities and leaked during Hurricane 
Harvey itself—several related to poor design in which storage tank roofs caved in. Equally 
troubling has been the more recent failures occurring in the last year.  

 
While not an exhaustive list, among recent, well-documented failures at facilities holding 

petrochemicals in the last year have included: 
 

• The March 16 Baytown refinery owned by Exxon Mobil, where a tube leak caused a fired 
which ended up releasing highly toxic compounds for 8 days;9 

 
• The March 17 ITC Chemical Fire and Disaster in Deer Park, where thousands of gallons 

of a highly flammable chemical spilled for 30 minutes without any alarms going off, and 
then caught fire, which burned for days, led to the closing of the Houston Ship Channel, 
and orders for shelter in place;10  

 

                                                 
9 Perla Trevizo, Harris County sues Exxon Mobil over ‘illegal’ emissions release after Baytown refinery 
fire, Houston Chronicle, June 7, 2019, available at https://www.houstonchronicle.com/news/houston-
texas/houston/article/Harris-County-sues-Exxon-Mobil-over-illegal-13961152.php. 
10 Perla Trevizo, Report: ITC did not have emergency shutoff valve or alarm before massive blaze, 
Houston Chronicle, Oct. 30, 2019, available at https://www.houstonchronicle.com/news/houston-
texas/houston/article/Report-ITC-did-not-have-emergency-shutoff-valve-14584762.php. 
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• The April 2 Fire and Explosion at KMCO in Crosby, where again a highly flammable 
liquid leaked due to an equipment failure, leading to destruction and actual death of a 
worker;11  

 
• The July 31 second explosion at Exxon Mobil’s Baytown facility injured 37 and sent 

another plume of toxic fumes over Houston;12  
 

• The November 27 explosion in Port Neches in Jefferson County from 2 explosions at the 
TPC plant, injuring workers and residents and impacting a 4-mile radius;13  

 
• The January 24 explosion at the Watson plant, killing two workers, injuring others and 

damaging hundreds of structures;14  
 
While there have not been reported accidents during this time period in Brazoria County, 

the same lack of regulation, history of poor enforcement, and limited local jurisdictional power 
means that Brazoria residents face similar risks. Adding additional oil terminals and 
infrastructure only heightens this potential.  
 

While the companies that own these facilities are responsible for the accidents and poor 
management that led to these disasters, it is undeniable that Texas has not been a leader on 
proper oversight of these facilities. First, limited inspections and enforcement are common. 
Indeed, many of these facilities—most notably the TPC facilities—were repeat violators of basic 
environmental regulations and were allowed to continue to operate.15 Indeed, at the very time 
that PTC was exploding, the TCEQ was arranging an agreed settlement order for past 
violations—an order that was only scrapped once public pressure on the agency led the agency to 
backtrack and send the previous violations to the Office of Attorney General for further action. 
This is a pattern at TCEQ that is well documented—industrial facilities receive limited 
punishment for their violations, are allowed to continue to operate, then major accidents occur.  

 
Worse, the company that owns SPOT Terminal has a deplorable record of spills, making 

the risk of damage even more likely. SPOT Terminal is a wholly owned subsidiary of Enterprise 
Products Operating LLC.16 Enterprise Products Operating LLC is a subsidiary of Enterprise 
                                                 
11 Perla Trevizo, Employees tried to stop leak before fatal KMCO plant explosion, report says, Houston 
Chronicle, Feb. 20, 2020, available at https://www.houstonchronicle.com/news/houston-
texas/houston/article/Employees-tried-to-stop-leak-before-fatal-KMCO-15072192.php 
12 Matt Dempsey et al., Explosion, fire at Exxon Mobil Baytown plant injures 37, Houston Chronicle, July 
31, 2019, available at https://www.houstonchronicle.com/news/houston-
texas/houston/article/ExxonMobil-s-Baytown-fire-the-latest-in-a-14270558.php. 
13 Jacob Dick et al., Most residents allowed to return to homes as Port Neches plant continues to burn, 
Houston Chronicle, Nov. 28, 2019, available at https://www.houstonchronicle.com/news/houston-
texas/houston/article/Evacuation-order-remains-in-place-as-crews-fight-14869713.php. 
14 Perla Trevizo, Watson worker injured in blast sues company for negligence, Houston Chronicle, Jan. 
30, 2020, available at https://www.houstonchronicle.com/news/houston-texas/houston/article/Watson-
worker-injured-in-blast-sues-company-for-15018379.php. 
15 https://www.texastribune.org/2019/12/18/texas-regulators-want-tougher-penalties-company-after-port-
neches-blas/. 
16 DEIS at ES-1. 

https://www.texastribune.org/2019/12/18/texas-regulators-want-tougher-penalties-company-after-port-neches-blas/
https://www.texastribune.org/2019/12/18/texas-regulators-want-tougher-penalties-company-after-port-neches-blas/
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Products Partners, L.P. (hereinafter “Enterprise”).17 Enterprise is a large oil and gas pipeline 
parent company with a history of repeated pipeline failures and environmental violations. 
Between 2010 and 2016, 521 pipeline operators reported releases in the United States.18 Of those 
operators, the top two with the most reported incidents were Enterprise Crude Pipeline LLC, 
another subsidiary of Enterprise,19 and Enterprise Product Operating LLC (see excerpted table 
below).20 Combined, they reported a total of 360 pipeline incidents during those seven years.21 

 

 
 
Enterprise and its subsidiaries have a history of pipeline incidents that does not engender 

confidence in Enterprise’s ability to prevent incidents at the SPOT Project. For instance, in 2012, 
a crude oil facility operated by Enterprise Crude Pipeline LLC experienced a breakout tank line 
failure due to internal corrosion in one of its underground pipes, which resulted in over $1.5 
million in property damage.22 Operations personnel did not notice the leak, which released 600 
barrels (“bbl”) of crude oil, until a day later when oil was seen bubbling from the ground.23 
Investigations revealed that one of the main contributing factors to the internal corrosion was the 
company’s failure to have any cleaning (called “pig operations”) or maintenance operations in 
place “to ensure the hygiene of these lines against internal corrosion.”24 

 
In another instance, Enterprise Products Operating LLC operators at one of its oil 

pipeline facilities in Texas failed to notice that crude oil was spraying up to 15 feet in the air 
until a citizen alerted the local fire department.25 In the span of approximately two hours, an 

                                                 
17 Enterprise Product Partners L.P., Annual Report (Form 10-K), Ex. 21.1, (Feb. 1, 2020). 
18 Matt Kelso, BA, Updated Pipeline Incident Analysis, FRACTRACKER ALLIANCE (Nov. 23, 2016), 
https://www.fractracker.org/2016/11/updated-pipeline-incidents/. 
19 Enterprise Product Partners L.P., Annual Report (Form 10-K), Ex. 21.1, (Feb. 1, 2020). 
20 Matt Kelso, BA, Updated Pipeline Incident Analysis, FRACTRACKER ALLIANCE (Nov. 23, 2016), 
https://www.fractracker.org/2016/11/updated-pipeline-incidents/. 
21 Id. 
22 Failure Investigation Report – Enterprise Crude Pipeline, LLC (Cushing West Tank Farm, Cushing, 
OK, Line C75) (Feb. 3, 2014), available at 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/Enterprise_West_Tank_Farm_Cushing_OK_0
4082012_%5BRedacted_for_Internet%5D.pdf. 
23 Id. at 5. 
24 Id. at 11. 
25 Memorandum for Incident Report – Enterprise Products Operating LLC, at 1 (Sept. 29, 2010), available 
at https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/Enterprise%20HL%20TX%202009-12-
23.pdf. 
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estimated 230 bbl of crude oil were released.26 Investigations determined that all four cap screws 
in an electrical pressure switch had failed due to hydrogen stress cracking.27 Had a member of 
the public not reported the leak, the oil spill could have been far greater. 

 
Enterprise is also no stranger to enforcement actions. Since 2000, Enterprise has paid 

over $16 million in penalties for violations.28 Over half of the violations were for environmental 
offenses.29 The offenses include Clean Water Act violations,30 Clean Air Act stationary source 
violations,31 and pipeline safety violations including failures by Enterprise to, inter alia, properly 
train its field technicians,32 inspect facility equipment,33 conduct post-accident investigations,34 
and create procedures to ensure pipeline repairs.35 In one of its most egregious violations, TE 
                                                 
26 Id. at 1−2. 
27 Id., Appendix E, Metallurgical Evaluation Report, at 1-3. 
28 GOOD JOBS FIRST, Violation Tracker Parent Company Summary for Enterprise Products Partners, 
https://violationtracker.goodjobsfirst.org/prog.php?parent=enterprise-products-
partners&order=pen_year&sort=asc&page=1. 
29 Id. 
30 E.g., GOOD JOBS FIRST, Violation Tracker Individual Record TE Products Pipeline Company, LLC and 
TEPPCO Crude Pipeline, LLC, available at https://violationtracker.goodjobsfirst.org/violation-tracker/-te-
products-pipeline-company-llc-and-tep (penalty of $2.865 million, Aug. 16, 2007). 
31 E.g., GOOD JOBS FIRST, Violation Tracker Individual Record Enterprise Products OP- Jackrabbit CS, 
available at https://violationtracker.goodjobsfirst.org/violation-tracker/co-enterprise-products-op-
jackrabbit-cs-0 (penalty of $90,200, Jan. 22, 2014); GOOD JOBS FIRST, Violation Tracker Individual 
Record Enterprise Gas Proc – Meeker Gas Plant, https://violationtracker.goodjobsfirst.org/violation-
tracker/co-enterprise-gas-proc-meeker-gas-plant-1 (penalty of $324,750, Oct. 11, 2011); GOOD JOBS 
FIRST, Violation Tracker Individual Record Enterprise Products OP- Jackrabbit CS, available at 
https://violationtracker.goodjobsfirst.org/violation-tracker/co-enterprise-products-op-jackrabbit-cs 
(penalty of $252,350, Sept. 29, 2011).  
32 Notice of Probable Violation and Proposed Civil Penalty, CPF No. 4-2013-5018, at 5-6, 8 (May 1, 
2013), available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/420135011/420135011_NOPV%20PCP 
%20PCO_05012013.pdf (issuing a notice to Enterprise’s subsidiary and assessing a preliminary penalty 
of $26,200 for its failure to ensure its field technicians performing tasks had the necessary knowledge and 
skills required under law). 
33 Id. at 6, 8 (issuing a notice to Enterprise’s subsidiary and assessing a preliminary penalty of $51,200 for 
its failure to properly inspect the cathodic protection system of breakout tanks for three years to prevent 
external corrosion). 
34 Id. at 4, 8 (issuing a notice to Enterprise’s subsidiary and assessing a preliminary penalty of $28,700 for 
its failure to follow its operations and maintenance procedures for conducting post-accident 
investigations). 
35 Final Order, In the Matter of: Enterprise Products Operating, LLC, CPF No. 4-2013-5018 (June 25, 
2014), available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/420135018/420135018_Final%20 
Order_06252014.pdf (assessing a penalty of $100,000 against Enterprise’s subsidiary); Notice of 
Probable Violation and Proposed Civil Penalty, CPF No. 4-2013-5018 (Sept. 20, 2013), available at 
https://primis.phmsa.dot.gov/ 
comm/reports/enforce/documents/420135018/420135018_NOPV%20PCP_09202013.pdf (issuing a 
notice to Enterprise’s subsidiary for its failure to follow its own procedures to create a job plan for 
pipeline repairs following an accident. This failure was a contributing factor that resulted in a second 
accident that injured three workers.). 
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Products Pipeline Company, LLC and TEPPCO Crude Pipeline, LLC (both subsidiaries of 
Enterprise)36 agreed to pay a $2.865 million penalty to resolve Clean Water Act violations from 
four different occasions that, in total, discharged approximately 6,470 bbl of jet fuel, gasoline, 
and crude oil into waters of the United States.37  

 
A company that has a repeated track record of failing to abide by the environmental and 

human health safety laws in place for this highly regulated, high-risk industry should not be 
entrusted to minimize and prevent injury and harm to environmental resources or the community, 
especially for a project of this magnitude. MARAD’s and the USCG’s DEIS fails to consider 
these facts, or how they could affect the potential environmental impacts of the project, rendering 
its analysis inadequate under NEPA. The agencies’ failure to consider Enterprise’s demonstrated 
history of spills, accidents, and safety violations is particularly noteworthy because the DWPA 
specifies that the agencies can issue a deepwater port license only upon determining “that the 
applicant can and will comply with applicable laws, regulations, and license conditions,” among 
other findings.38 
 

II. THE PURPOSE AND NEED PORTION OF THE DEIS FAILS TO PROPERLY 
DEFINE THE PURPOSE OF THE AGENCIES’ DECISION OR TO JUSTIFY THE 
NEED FOR SPOT’S TERMINAL, DEFERRING TO SPOT’S DESIRES FOR ITS 
PROJECT. 

 
MARAD and the USCG’s purpose and need statement adopted SPOT’s proposed project 

purpose, without accounting for the statutory mandates of NEPA and the DWPA, and without 
scrutinizing whether SPOT’s enormous, new VLCC loading capacity is needed. This made 
approval of SPOT’s preferred proposal, and rejection of no-action and any project alternatives, a 
foregone conclusion. The agencies must revise the DEIS’s purpose and need to account for the 
DWPA’s imperative to prioritize the national interest and environmental protection, as well as 
NEPA’s requirement to consider a reasonable range of alternatives to SPOT’s chosen project. 

 
Every agency preparing an environmental impact statement (“EIS”) has seminal 

“responsibility for defining at the outset the objectives of an action” to be taken by the agency.39 
This is crucial, because the statement of “purpose and need” delimits the scope of the EIS’s 
alternatives analysis and the criteria by which to judge those alternatives.40 The alternatives 
analysis is the “heart of the environmental impact statement.”41 An overly narrow purpose and 
need statement can squelch an alternatives analysis before it even begins: accordingly, NEPA 

                                                 
36 GOOD JOBS FIRST, Violation Tracker Individual Record TE Products Pipeline Company, LLC and 
TEPPCO Crude Pipeline, LLC, available at https://violationtracker.goodjobsfirst.org/violation-tracker/-te-
products-pipeline-company-llc-and-tep. 
37 EPA, TEPPCO agrees to over $2.8 million settlement for clean water violations (Aug. 16, 2007), 
available at 
https://archive.epa.gov/epapages/newsroom_archive/newsreleases/8cb4de3a271c66238525733700515eb4
.html 
38 33 U.S.C. § 1503(c)(2). 
39 Citizens against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C. Cir. 1991). 
40 Id. at 195–96; 40 C.F.R. §§ 1502.13–1502.14. 
41 40 C.F.R. § 1502.14. 
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forbids agency purpose and need statements that are “so slender as to define competing 
‘reasonable alternatives’ out of consideration (and even out of existence).”42 In crafting the 
purpose and need statement, the agency “is precluded from completely ignoring a private 
applicant’s objectives.”43 But simply adopting the applicant’s goals as the statement’s purpose 
and need clearly violates NEPA’s command by foreclosing alternatives. The statement must 
incorporate the parameters Congress has set for scrutinizing the applicant’s request, such as 
NEPA’s environmental review criteria and the goals and licensing conditions of the DWPA.44 
Ultimately, it is not the applicant’s interests, but “the statutory goal that serve[s] as a guide by 
which to determine the reasonableness of the objectives outlined.”45 

 
A. The Purpose and Need in the DEIS Is Too Narrow and Does Not Allow 

MARAD and the USCG To Analyze a Reasonable Range of Alternatives. 
 
           The scope of a NEPA alternatives analysis is the primary function of the “purpose and 
need” for the agency action under review.46 The purpose and need statement in the DEIS is 
unclear. On the one hand, the DEIS states that the purpose and need is limited to whether to 
approve SPOT’s application for a DWP.47 On the other hand, MARAD and the USCG describe 
the purported need for this Project to help “provide a reliable and beneficial source of energy 
diversity” and to provide a facility that will allow full capacity loading of 365 VLCCs every 
year.48 MARAD and the USCG have either erroneously defined their purpose and need, failed to 
consider an adequate range of alternatives for its stated justifications, or both. 
 

To the extent that MARAD’s and the USCG’s purpose and need is limited to whether to 
approve SPOT’s application, the agencies either too narrowly defined the purpose and need to be 
limited to their statutory obligations to review and approve a DWP application, or failed to 
consider the no-action alternative, alternatives that would result in building less than SPOT’s 
proposed full capacity, and any alternatives that would condition its approval to better protect the 
environment. Instead, all the alternatives that the agencies considered were limited to SPOT’s 
proposal for the Project, and SPOT’s proposed alternative site locations, alternative designs and 
construction methods, and alternative pipeline routes. The agencies did not consider any 
alternatives that would include conditions to mitigate environmental impacts. 

 

                                                 
42 Simmons v. U.S. Army Corps of Eng’rs, 120 F.3d 664, 666 (7th Cir. 1997); see also Alaska Survival v. 
Surface Transp. Bd., 705 F.3d 1073, 1084 (9th Cir. 2013) (“A purpose and need statement will fail if it 
unreasonably narrows the agency’s consideration of alternatives so that the outcome is preordained.”). 
43 Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1174–75 (10th Cir. 1999). 
44 See, e.g., Citizens Against Burlington, 938 F.2d at 196 (“Perhaps more importantly, an agency should 
always consider the views of Congress, expressed, to the extent that the agency can determine them, in 
the agency’s statutory authorization to act, as well as in other congressional directives.”); Save Our 
Cumberland Mountains v. Kempthorne, 453 F.3d 334, 343–44 (6th Cir. 2006) (“Whatever duties the 
Surface Mining Control and Reclamation Act imposes on the Office of Surface Mining, it does not 
suspend the agency’s independent obligations under the National Environmental Policy Act”). 
45 Protect Our Communities Found. v. Jewell, 825 F.3d 571, 579–80 (9th Cir. 2016). 
46 40 C.F.R. § 1502.13. 
47 DEIS at 1-10; 1-11. 
48 DEIS at 1-10 to 1-11. 
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As described more fully below, to the extent that the purpose and need section for this 
action includes addressing reliable sources of energy and loading VLCCs, the agencies failed to 
consider any other options that could feasibly, effectively, and safely improve our energy 
capacity and meet the demand for reliable sources of energy without huge environmental risks 
from the proposed SPOT Project. Such alternatives could have included the generation of 
equivalent quantities of cleaner non-fossil fuel based energy.  

 
NEPA requires agencies to consider “a range of reasonable actions which might meet the 

goals of the agency by using different approaches that might reduce the environmental impacts 
of the agency’s action.”49 By considering only the proposal and alternatives from SPOT, the 
agency failed to adequately consider other reasonable alternatives to the proposed action that 
could fulfill either articulation of the agency’s purpose and need for the action. 
 

B. The DEIS’s Statement of Purpose Is Invalid, Because It Adopts SPOT’s Goal 
of Exporting Crude, While Misrepresenting the Goals of Congress in the 
Deepwater Port Act. 
 

The purpose and need statement begins by vaguely referencing the DWPA, stating that 
“[b]y granting or denying a license, MARAD will achieve the purpose of the DWPA, which is to 
evaluate projects to determine whether they provide a reliable and beneficial source of energy 
diversity.”50 But it quickly abandons the DWPA as a statutory guide. The statement goes on to 
explain SPOT’s desire “to allow full capacity loading of 365 VLCCs and other crude oil carriers 
per year,” without ship-to-ship transfers, for international export.51 And by the time the DEIS 
reaches the alternatives analysis sections, it recasts the purpose and need solely as SPOT’s 
proprietary desire to load up to 365 VLCC tankers per year without ship-to-ship transfers. For 
instance, the DEIS rejects the no-action alternative, because “the purpose of the Proposed Action 
to transport and export excess and available domestic crude oil supplies to the global market with 
reduced use of ship-to-ship transfers would not be satisfied under the No Action Alternative.”52 
It likewise rejects alternatives for consolidating SPOT’s proposal with other VLCC terminals 
proposed in the Gulf region, because none could meet SPOT’s specific request to load up to 365 
VLCCs per year, on top of their own capacity.53  

 
This violates NEPA’s requirement to treat the applicant’s interest as distinct from the 

agency’s.54 Moreover, it distorts the DWPA that authorizes MARAD and the USCG to license 
deepwater ports. For starters, the DWPA does not even mention the goal of “energy diversity” 

                                                 
49 See, e.g., Soda Mountain Wilderness Council v. Norton, 424 F. Supp. 2d 1241, 1265 (E.D. Cal. 2006). 
See also 40 C.F.R. § 1508.25(b) (requiring agency to consider other reasonable courses of action and that 
include mitigation measures not in proposed action). 
50 DEIS at 1-10. 
51 DEIS at 1-10 to 1-11. 
52 DEIS at 2-60. 
53 See DEIS at 2-61 to 2-65. 
54 See Envtl. Law & Policy Ctr. v. U.S. Nuclear Regulatory Comm’n, 470 F.3d 676, 683 (7th Cir. 2006) 
(“NEPA requires an agency to exercise a degree of skepticism in dealing with self-serving statements 
from a prime beneficiary of the project and to look at the general goal of the project rather than only those 
alternatives by which a particular applicant can reach its own specific goals.”) (internal citations omitted). 
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that the DEIS attributes to it. To the contrary, Congress tasked the agencies with considering, 
among other things, whether a deepwater port would be in the national interest of “energy 
sufficiency,” which an export terminal would undermine, not advance.55 

 
Congress’s broader purposes in enacting the DWPA were to create a system to “authorize 

and regulate” deepwater ports, to “provide for the protection of the marine and coastal 
environment to prevent or minimize any adverse impact which might occur as a consequence of 
the development of such ports,” to protect state and federal interests in the siting, construction, 
and operation of deepwater ports, and to “protect the rights and responsibilities of States and 
communities to regulate growth.”56 Congress listed the aims of “promot[ing] the construction 
and operation of deepwater ports” and promoting oil and gas production fifth and sixth, 
respectively, out of the six purposes of the law.57 And in doing so, Congress only focused on 
“importing oil or natural gas” and transporting oil and gas produced on the outer continental 
shelf to the U.S. mainland.58 In the DWPA’s text, and subsequent amendments, Congress did not 
seek to encourage oil or gas exports, even though it easily could have.59 The law focuses on 
protecting coastal environments, coastal communities, and encouraging imports. 

 
Before approving a license, the DWPA requires the licensing agencies first to determine 

that “the deepwater port will be in the national interest and consistent with national security and 
other national policy goals and objectives, including energy sufficiency and environmental 
quality.”60 The applicant must be financially responsible, install “best available technology, so as 
to prevent or minimize adverse impact on the marine environment,” obtain Clean Air Act and 
Clean Water Act approvals, and secure the approval of the adjacent coastal state’s government.61 
Section 1503(d) of the DWPA also requires the agencies to weigh the economic, social and 
environmental merits of building offshore deepwater ports against any competing proposal to 
dredge a deep-draft channel for access to harbors.62  

 
MARAD and the USCG must prepare a new statement of purpose that evaluates SPOT’s 

proposal through the lens of MARAD and the USCG’s mandate to protect the environment, 
ensure the national interest, safeguard the interests of nearby communities and states, and 
carefully assess the merits of alternatives. They certainly cannot just seize on SPOT’s desired 
outcome and adhere to it unswervingly, foreclosing alternatives, as they have done here.63 Indeed 
                                                 
55 See 33 U.S.C. § 1503(c)(3). 
56 Id. § 1501.  
57 See id. § 1501. 
58 See id.  
59 See id. Congress has amended the DWPA several times after the law’s enactment, most recently in 
2012 when it changed the definition of “deepwater port” to include export terminals, giving MARAD and 
the USCG authority to regulate export terminals as well as import terminals. See Coast Guard and 
Maritime Security Act of 2012, Pub. Law 112-213, Tit. III, § 312 (Dec. 20, 2012); 33 U.S.C. §§ 1501, 
1502(9), 1503 (2020). Despite adding this power, Congress never updated the law to change its 
preference for import terminals, and energy sufficiency. See id. 
60 See 33 U.S.C. § 1503(c). 
61 See 33 U.S.C. § 1503. 
62 See 33 U.S.C. § 1503(d). 
63 See Nat’l Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 F.3d 1058, 1072 (9th Cir. 2010) 
(“The BLM may not circumvent this proscription by adopting private interests to draft a narrow purpose 
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SPOT’s desire—to promote oil exports—is in conflict with Congress’ preferences expressed in 
the DWPA. 

 
C. The DEIS’s Statement of Need Is Flawed Because It Makes Construction of 

Export Facilities on the Texas Coast a Foregone Conclusion When in Fact 
There Is a Limited Need for New Export Terminals in the Gulf. 
 

The agencies uncritically adopt SPOT’s assumptions of a need to avoid ship-to-ship 
transfers to load 365 VLCCs per year at a deepwater port in the Gulf. By failing to question this 
assertion of a large need and adopting it as part of the purpose and need statement, the DEIS 
makes it impossible to seriously review less harmful alternatives. 

 
The DEIS’s purpose and need section claims there is a “need” to “avoid ship-to-ship 

transfers” required to load VLCCs at existing Texas ports.64 But the DEIS does not explain why 
displacing ship-to-ship transfers is necessary or why SPOT’s proposal would be superior. It 
merely offers, without support, that SPOT would “allow for a safer, more reliable method of 
direct, single loading of VLCCs,” and that it would “reduce costs and risks associated with ship-
to-ship transfers.”65 It certainly is not apparent that SPOT’s proposal, in aiming to facilitate a 
massive increase in exports and to load 365 VLCCs per year in U.S. waters, would actually be 
safer than the status quo. The failure to justify this conclusion becomes significant, because the 
DEIS cites the need to “fully load VLCCs offshore and minimize the need for ship-to-ship 
transfers,” to summarily reject the no-action alternative.66  

 
The DEIS also cites projections of a forecasted increase in the United States’ “excess 

production capability” of oil suitable for export. The DEIS points to 2019 Energy Information 
Agency (“EIA”) data that U.S. oil production will increase from 12.3 million barrels per day of 
oil, “and will continue to set annual records through 2027 and hold steady at greater than 14.0 
million bpd through 2040.”67 The DEIS uses these forecasts to assume that there is ample need 
to build at least the SPOT Terminal’s whopping 365 VLCCs per year, or 2 million bbl per day of 
export capacity.68 As explained in the No-Action Alternative discussion in Section III below, this 
assumption of independently explosive growth in crude-oil production is highly questionable in 
light of more current data. But even if accepted for the moment as accurate, using EIA data on 
total U.S. crude oil production is misleading as a proxy for the need for additional export 
capacity.  

 
According to the EIA, in December 2019, the United States produced about 12.8 million 

bbl per day, but exported a fraction of that total, around 3.7 million bbl per day (the equivalent of 

                                                                                                                                                          
and need statement that excludes alternatives that fail to meet specific private objectives, yet that was the 
result of the process here. The BLM adopted Kaiser’s interests as its own to craft a purpose and need 
statement so narrowly drawn as to foreordain approval of the land exchange.”). 
64 DEIS at 1-10 to 1-11. 
65 DEIS at 1-10 to 1-11. 
66 DEIS at 2-60. 
67 DEIS at 1-10. 
68 DEIS at 1-10 to 1-11. 
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less than 2 VLCCs per day).69 Even if the United States were to quickly reach and plateau at a 
total annual production of 14 million bbl per day, and even if all of the new production going 
forward is exported, it would only amount to an additional 1.2 million bbl per day for export. In 
that scenario, 40 percent of SPOT’s proposed 2 million bbl per day (365 VLCCs per year) 
capacity would either go unused or would simply displace existing, viable methods of exporting 
crude oil. Sixty percent of SPOT’s capacity would actually absorb production increases, 
assuming they occur and assuming SPOT is the only incremental crude-oil export capacity built 
in the United States.  

 
SPOT’s desire for 365 VLCCs per year of loading capacity, adopted without question by 

the DEIS, is dubious in light of constraints imposed by the global VLCC fleet. According to the 
industry analyst Rystad Energy, there are currently only about 57 VLCCs available for booking 
in global service.70 And half the total global VLCC capacity is assumed to be empty of oil at any 
given time, often over vast ocean distances, because of the need to travel without cargo to export 
ports.71 SPOT nowhere explains how it will economically attract sufficient tanker trips to utilize 
its proposed port close to full capacity. 

 
Given this situation, the DEIS has not justified why it so rigidly argues there is a “need” 

for SPOT to build 100 percent of its proposed capacity. In fact, there are layers of assumptions 
baked into this conclusion in the DEIS, and it turns out to be suspect based on the EIA data the 
DEIS cites. The DEIS’s unsupported conclusion has significant consequences. As explained in 
Section IV-A, below, MARAD and the USCG accept the need for a minimum of an additional 
365 VLCCs of capacity per year to reject every “system alternative” to SPOT, or the alternative 
of building a smaller version of the SPOT facility.  

 
MARAD and the USCG must revise the need portion of the statement to account for the 

actual forecasted need for export capacity, in relation to the overwhelming volumes of VLCC 
export capacity being proposed by SPOT and other applicants to build VLCC loading facilities. 
As it stands, the DEIS does not show any specific need for SPOT’s full, proposed capacity, or 
anything close to it. 
 

III. THE DEIS FAILS TO CONSIDER THE NO-ACTION ALTERNATIVE OR 
REASONABLE ACTION ALTERNATIVES TO SPOT’S PROJECT. 

 
The flawed purpose and need statement contributes to an alternatives analysis section that 

is truncated and inadequate. The DEIS fails to consider the no-action alternative, fails to assess 
reasonable alternatives in which SPOT builds less capacity than proposed, and fails to discuss 
alternatives that would significantly reduce risk of oil-spills caused by anchor drops. 

                                                 
69 See EIA, U.S. Field Production of Crude Oil (visited Mar. 11, 2020), 
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUS2&f=M; EIA, U.S. Exports 
of Crude Oil (visited Mar. 11, 2020), 
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCREXUS2&f=M.   
70 Rystad Energy’s Latest News, “History’s Largest Oil Glut Months Away From Topping World Storage 
While Tanker Freight Rates Explode” (Mar. 20, 2020).  
71 Id. There are approximately 802 VLCCs in the global fleet, with each operating at an assumed capacity 
factor of 50 percent, in light of the need to transit nearly empty of oil to loading ports. Id. 

https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUS2&f=M
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCREXUS2&f=M
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A. The DEIS Fails To Consider a No-Action Alternative, Because It Assumes 
Without Support that U.S. Oil Production and Exports Would Grow 
Unabated Regardless of Whether SPOT Is Approved. 
 

NEPA mandates full consideration of a no-action alternative as part of an EIS, regardless 
of whether the no-action alternative would satisfy a permit or license applicant’s plans,72 or even 
the agency’s statutory or court-ordered mandate.73 The reason is that the no-action alternative is 
not just a possible choice for the agency to select, it is the baseline against which to judge the 
scale of the environmental impact of the proposed action and other action alternatives.74 

 
The DEIS’s analysis of the no-action alternative is inadequate, because it assumes that 

building a deepwater VLCC port on or near the Texas coast is certain even if SPOT’s application 
is denied. The DEIS asserts that “under the No Action Alternative the inability to fully load 
VLCCs and other crude oil carriers at onshore U.S. ports along the Gulf Coast would continue,” 
while U.S. oil production totals would grow.75 The DEIS concludes, with no record support, that 
there is no need to analyze the No-Action Alternative in any depth, assuming that “[o]ther 
facilities that could meet the purpose and need of the Proposed Action would likely result in 
similar, greater, or lesser impacts than the Proposed Action, and are therefore not considered 
further in this EIS.”76 

 
The DEIS’s rejection of the no-action alternative with conclusory assertions alone 

violates NEPA’s requirement to provide evidentiary support for the data constituting the baseline 
against which to compare proposed action alternatives.77 It also is irrational and unreasonable. It 
would be the rare case in which a no-action alternative’s environmental impacts would be so 
completely indistinguishable from the proposed alternative’s impacts as to warrant summary 
dismissal.78 This is not that case. Rather, significant increases in U.S. crude oil production are 
not inevitable, and they would depend in significant part on whether MARAD and the USCG 
authorize the construction of SPOT to take that oil abroad. 

 

                                                 
72 Daniel R. Mandelkar et al., “NEPA Law and Litigation,” § 10:32 (2d ed., Aug. 2019) (“That a no-
action alternative will not meet the needs to be served by a proposed project is obvious.”). 
73 40 C.F.R. § 6.207 (requiring agency to “[a]ssess the no action alternative even when the proposed 
action is specifically required by legislation or a court order.”); see also CEQ, “Forty Most Asked 
Questions Concerning CEQ’s National Environmental Policy Act Regulations,” 46 Fed. Reg. 18026, 
18027 (Mar. 23, 1981) (making the same point). 
74 CEQ, “Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act 
Regulations,” 46 Fed. Reg. 18026, 18027 (Mar. 23, 1981); Ctr. for Biological Diversity v. U.S. Dep’t of 
Interior, 623 F.3d 633, 642 (9th Cir. 2010). 
75 DEIS at 2-60. 
76 DEIS at 2-60. 
77 See N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596, 602 (4th Cir. 2012) (rejecting agency 
failure to assess baseline data, stating that “[c]onclusory statements that the indirect and cumulative 
effects will be minimal or that such effects are inevitable are insufficient under NEPA”). 
78 See, e.g., Ctr. for Biological Diversity, 623 F.3d at 642–43 (rejecting this same argument from agency 
that claimed that the environmental consequences of a company mining on federally owned land, the no-
action alternative, would be the same as the consequences of mining by the same company on the same 
land after completing a land swap so that the mining company gained title to the property in fee simple). 
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1. Recent EIA data, and other industry reports, contradict the DEIS’s 
keystone assumption that significant growth in U.S. oil production is 
inevitable. 
 

The most recent EIA data, released in March 2020, paint a different picture than the 
early-2019 EIA forecast relied upon by the DEIS.79 In March, EIA revised down its earlier 
projection of rapidly rising crude oil production stabilizing near 14 million bbl per day, to instead 
conclude that U.S. production “will average 13.0 million b/d in 2020, up 0.8 million b/d from 
2019, but then fall to 12.7 million b/d in 2021.”80 This would mean that the EIA now expects the 
average daily production in 2021 to drop by about 100,000 barrels from where it stood in 
December 2019,81 for the first decline in American production since 2016.82 EIA projects that by 
2021, the Permian Basin will see flat growth and the Eagle Ford and Bakken formations will see 
declines.83 This is significant because SPOT contends it would begin construction in 2020 and 
begin oil shipments in 2022.84 

 
The EIA’s revised estimates may be overly conservative. Commissioner Ryan Sitton, one 

of three members of the Texas Railroad Commission, announced that he favors the Commission 
using its authority to mandate oil production cuts in Texas, such as a 10 percent cut that he hopes 
would also be matched by Saudi Arabia and Russia.85 Sitton believes such cuts are necessary to 
sustain Texas’s oil industry.86 Commissioner Sitton’s position is not just his own but reflects the 
wishes of many Texas shale-oil producers, who are seeking activist government intervention to 
enforce production cuts and create a floor on downwardly spiraling oil prices.87 A 10 percent 
reduction in daily Texas oil production, as proposed by Sitton, would lop off more than a half-
million barrels from total U.S. daily production.88 This would be the equivalent of losing all of 
Alaska’s oil production, along with all oil production in federal waters off Alaska and 
California.89 

 

                                                 
79 The EIA forecast relied upon by the DEIS was published January 24, 2019. See DEIS at 2-60, 9-13. 
80 EIA, “Short-Term Energy Outlook (STEO)” at p. 2 (Mar. 2020) [hereinafter: “EIA STEO”], available 
at https://www.eia.gov/outlooks/steo/pdf/steo_full.pdf. 
81 EIA STEO at p. 2; EIA, U.S. Field Production of Crude Oil, supra. 
82 EIA STEO at p. 2. 
83 EIA STEO at p. 6. 
84 DEIS at 2-42. 
85 Ryan Sitton, Bloomberg Opinion, “The U.S. Must Protect Free Markets in Oil Price War” (Mar. 20, 
2020), available at https://www.bloomberg.com/opinion/articles/2020-03-20/oil-price-war-is-u-s-s-
chance-to-protect-free-markets.  
86 See id. 
87 See Rebecca Elliott, Wall Street Journal, “Texas Weighs Curtailing Oil Production for First Time in 
Decades” (Mar. 19, 2020), available at https://www.wsj.com/articles/texas-weighs-curtailing-oil-
production-for-_irst-time-in-decades-11584646724.  
88 See EIA, Petroleum and Other Liquids, U.S. Crude Oil Production by State (last visited Mar. 22, 2020) 
(calculation done by multiplying the 5,350,000 barrels per day Texas produced on average in December 
2019, by 0.1), available at https://www.eia.gov/dnav/pet/pet_crd_crpdn_adc_mbbl_m.htm.   
89 See id. 

https://www.eia.gov/outlooks/steo/pdf/steo_full.pdf
https://www.bloomberg.com/opinion/articles/2020-03-20/oil-price-war-is-u-s-s-chance-to-protect-free-markets
https://www.bloomberg.com/opinion/articles/2020-03-20/oil-price-war-is-u-s-s-chance-to-protect-free-markets
https://www.wsj.com/articles/texas-weighs-curtailing-oil-production-for-_irst-time-in-decades-11584646724
https://www.wsj.com/articles/texas-weighs-curtailing-oil-production-for-_irst-time-in-decades-11584646724
https://www.eia.gov/dnav/pet/pet_crd_crpdn_adc_mbbl_m.htm
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The EIA also revised downward its projections of global oil demand by a large margin.90 
Other independent sources provide an even more sober analysis than the EIA. The March 2020 
global oil market report of the International Energy Agency (“IEA”) stated that “[w]hile the 
situation remains fluid, we expect global oil demand to fall in 2020—the first full-year decline in 
more than a decade.”91 The IEA’s most pessimistic case calls for a drop of 730,000 bbl per day 
in this year alone.92 Private firms are now predicting even steeper losses of demand in 2020 than 
the IEA’s worst case, including IHS Markit (by 1.42–2.8 million bbl per day in 2020), FGE (by 
1.3 million bbl per day in 2020), and Trafigura (an unprecedented short-term loss of 10 million 
bbl per day in demand).93 

 
While this projected downturn relates in some part to fallout from the outbreak of 

COVID-19, it is also tied to more persistent, structural issues weighing against oil production, 
like slowing economic growth and OPEC members’ decision to increase overall output and 
depress prices to a level affecting the viability of many U.S. shale oil producers.94 The EIA notes 
that even after the COVID-19’s worst effects presumably lift, in late-2020 and 2021, it remains 
“highly uncertain” whether and how much oil demand will recover.95  

 
Indeed, industry analysts for months have been projecting that Permian Basin shale oil 

production growth would begin to slow more quickly than previously forecast, because of a 
growing understanding of the declining productivity of fracked wells, the impatience of investors 
with the poor returns from exploration and production, and persistently low global oil prices.96 
For instance, University of Houston energy economist, Ed Hirs, told reporters: 
                                                 
90 EIA STEO at p. 4 (“EIA’s forecast [is] of 0.4 million barrels per day (b/d) for global oil demand growth 
in 2020, a reduction from the January STEO forecast of 1.3 million b/d”). 
91 IEA, “Oil Market Report – March 2020” (Mar. 2020), available at https://www.iea.org/reports/oil-
market-report-march-2020.  
92 IEA, “Oil Market Report – March 2020” (Mar. 2020), available at https://www.iea.org/reports/oil-
market-report-march-2020. 
93 Javier Blas & Grant Smith, Bloomberg, “Global Oil Use Heads for Record Annual Drop as Virus 
Spreads” (Mar. 15, 2020), available at https://www.bloomberg.com/news/articles/2020-03-15/global-oil-
demand-heads-for-record-annual-drop-as-virus-spreads.  
94 EIA STEO at pp. 4–5. 
95 EIA STEO at p. 6. Of course, if COVID-19’s impacts persist it would pose a mortal risk to many U.S. 
oil producers, as “if prices remain near $30 a barrel, producers will be forced to ax so much drilling 
activity that U.S. oil production could fall by 2 million barrels a day from the end of this year to the end 
of next, according to Rystad.” Rachel Adams-Heard and Kevin Crowley (Bloomberg), World Oil, 
“Almost all new wells lose money in shale’s ‘new normal’” (Mar. 9, 2020), available at 
https://www.worldoil.com/news/2020/3/10/almost-all-new-wells-lose-money-in-shale-s-new-
normal?utm_source=newsletter&utm_medium=email&utm_campaign=Chron_FuelFix&utm_term=busin
ess&utm_content=briefing&stn=nf. 
96 See, e.g., Reuters, “US shale producers to tap brakes in 2020 after years of rapid growth” (Jan 22, 2020) 
(“‘Our view is that (rapid growth) is kind of over,’ said Raoul LeBlanc, an energy analyst with 
consultancy IHS Markit. Because oil output from shale drops off quickly, wells require constant, costly 
drilling to keep production levels steady.”), available at https://www.reuters.com/article/us-usa-shale-
outlook/u-s-shale-producers-to-tap-brakes-in-2020-after-years-of-rapid-growth-idUSKBN1Z108U; 
Simon Flowers, Wood MacKenzie, in Forbes, “Have we Passed ‘Peak Growth’ for Tight Oil?” (Feb. 21, 
2020) (“We expect Permian tight oil production to increase by just 0.6 million b/d from January 2020 to 
December 2021 – a fraction of what we saw in the two prior years.”), available at 

https://www.iea.org/reports/oil-market-report-march-2020
https://www.iea.org/reports/oil-market-report-march-2020
https://www.iea.org/reports/oil-market-report-march-2020
https://www.iea.org/reports/oil-market-report-march-2020
https://www.bloomberg.com/news/articles/2020-03-15/global-oil-demand-heads-for-record-annual-drop-as-virus-spreads
https://www.bloomberg.com/news/articles/2020-03-15/global-oil-demand-heads-for-record-annual-drop-as-virus-spreads
https://www.worldoil.com/news/2020/3/10/almost-all-new-wells-lose-money-in-shale-s-new-normal?utm_source=newsletter&utm_medium=email&utm_campaign=Chron_FuelFix&utm_term=business&utm_content=briefing&stn=nf
https://www.worldoil.com/news/2020/3/10/almost-all-new-wells-lose-money-in-shale-s-new-normal?utm_source=newsletter&utm_medium=email&utm_campaign=Chron_FuelFix&utm_term=business&utm_content=briefing&stn=nf
https://www.worldoil.com/news/2020/3/10/almost-all-new-wells-lose-money-in-shale-s-new-normal?utm_source=newsletter&utm_medium=email&utm_campaign=Chron_FuelFix&utm_term=business&utm_content=briefing&stn=nf
https://www.reuters.com/article/us-usa-shale-outlook/u-s-shale-producers-to-tap-brakes-in-2020-after-years-of-rapid-growth-idUSKBN1Z108U
https://www.reuters.com/article/us-usa-shale-outlook/u-s-shale-producers-to-tap-brakes-in-2020-after-years-of-rapid-growth-idUSKBN1Z108U
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The virus is probably the straw that broke the camel’s back. Saudi Arabia and its 
Middle East allies had been working for years with Russia to prop up oil prices by 
cutting production. They were already losing their grip on the market because of 
the Trump administration’s trade war and the general slowdown in the world 
economy.97 

 
Because of the accelerating interest costs from the debt incurred by shale oil production 

companies, moreover, a recent Rystad Energy report found that “the profitability floor for most 
new wells will rise to $50 a barrel in the not too distant future . . . up from $45 in the past.”98 A 
subsequent Rystad Energy report illustrates just how sensitive U.S. shale production is to 
changes in the price of oil. As long as the WTI benchmark price for oil is near or below $40 per 
barrel, Rystad expects American shale production to begin steadily declining sometime in 2020 
or 2021 in response (as depicted in the below graph taken from the report).99 Moreover, the 
current drops in price will have long-term ripple effects, according Rystad. The consultancy 
revised down its projected oil industry greenfield capital expenditures in every year from 2020 
through 2025, as a result of the latest price drops.100 

 

 
 

                                                                                                                                                          
https://www.forbes.com/sites/woodmackenzie/2020/02/21/have-we-passed-peak-growth-for-tight-
oil/#5855dc0e3963.  
97 E&E News, “Oil crashes as crude producers brawl and coronavirus spreads” (Mar. 9, 2020), available 
at https://www.eenews.net/greenwire/stories/1062559725/print. 
98 Rachel Adams-Heardand Kevin Crowley, supra 
99 Rystad Energy, “COVID-19 Report: Scenarios and Impact on Global Energy Market” at p. 40 (Mar. 17, 
2020, 2d ed.), available at https://www.rystadenergy.com/newsevents/news/press-releases/rystad-energys-
covid-19-report/. 
100 Id. at p. 39. It is important to emphasize how difficult it could be to achieve even $40 per barrel oil 
again: even after accounting for his proposed drastic 10 percent cuts in Texan, Saudi Arabian, and 
Russian production, Commissioner Sitton only projects oil prices would “stabilize . . . in the mid-$30s or 
so.” Ryan Sitton, supra. 

https://www.forbes.com/sites/woodmackenzie/2020/02/21/have-we-passed-peak-growth-for-tight-oil/#5855dc0e3963
https://www.forbes.com/sites/woodmackenzie/2020/02/21/have-we-passed-peak-growth-for-tight-oil/#5855dc0e3963
https://www.eenews.net/greenwire/stories/1062559725/print
https://www.rystadenergy.com/newsevents/news/press-releases/rystad-energys-covid-19-report/
https://www.rystadenergy.com/newsevents/news/press-releases/rystad-energys-covid-19-report/
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Oil and gas producers are increasingly operating in a constrained market, in which their 
costs of doing business are rising, but the prices they can expect from the sale of their product 
are at best uncertain and recently declining. 

 
For the foreseeable future, oil production, particularly Permian shale oil production, also 

faces a structural challenge because of its heavy greenhouse-gas intensity at a time when many 
countries, localities, individuals, and businesses across the globe are pledging to sharply reduce 
greenhouse gas emissions to address climate change. Notably, the 2019 EIA forecast on which 
the DEIS relies “generally assumes that current laws and regulations that affect the energy 
sector, including laws that have end dates, are unchanged throughout the projection period.”101 It 
thus does not factor in any additional regulations to address climate change. Increasingly, 
investors are focused on the risk that fossil fuel production reserves, including oil reserves, could 
become stranded assets that are legally or economically impossible to tap, because of 
regulations, divestment, consumer sentiment, or a combination of these and other factors.102 The 
DEIS must address the likelihood that if the agencies do not approve SPOT’s license, as time 
passes, any future VLCC terminal applicant will be facing an increasingly weakening market for 
selling oil as global efforts to reduce emissions to address climate change mount. 

  
In short, it is simply not the case that steep increases in production will continue 

unabated, independent of changes in market conditions. Rather, as described in the next section, 
approving new deepwater VLCC terminals, like SPOT, may be necessary to accelerate that 
production in the present and persistent tight market conditions. 

 
2. Choosing the no-action alternative could forestall oil production 

growth and its attendant negative environmental impacts, because it 
would limit the ability of producers to export. 
 

There is strong evidence that some of the increased production of oil that the DEIS treats 
as certainly impending, and its attendant environmental harm, is instead dependent on MARAD 
and the USCG granting a license to SPOT and similar VLCC export terminals. In other words, 
the construction of deepwater VLCC terminals is a key “bottleneck” the oil-and-gas industry 
must clear to continue justifying investments in new production in shale oil drilling, particularly 
given the numerous headwinds described in the section above that threaten U.S. oil producers 
under current market conditions. If these terminals are not built, environmental benefits will 
accrue from reductions in production growth and downstream consumption. 

 
As the DEIS acknowledges, much of the forecasted increase in production in the United 

States’ oil fields would need to be exported.103 An EIA report specified that the initial growth in 

                                                 
101 See EIA, “Annual Energy Outlook 2019,” at p. 6 (Jan. 24, 2019), available at 
https://www.eia.gov/outlooks/aeo/pdf/aeo2019.pdf.  
102 See, e.g.¸ Alan Livsey, Financial Times, “Lex in depth: the $900bn cost of ‘stranded energy assets’” 
(Feb. 3, 2020) (“Assuming a 2C scenario, that would leave 29 per cent of oil reserves stranded and wipe 
off about $360bn in value of the top 13 IOCs by reserves. That is well over a sixth of their total enterprise 
value. But to meet the stricter warming target of 1.5C then that figure would more than double to nearly 
$890bn.”), available at https://www.ft.com/content/95efca74-4299-11ea-a43a-c4b328d9061c.  
103 DEIS at 1-10. 

https://www.eia.gov/outlooks/aeo/pdf/aeo2019.pdf
https://www.ft.com/content/95efca74-4299-11ea-a43a-c4b328d9061c
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U.S. crude oil exports since the lifting of the ban on crude-oil exports has occurred “despite the 
fact that U.S. Gulf Coast onshore ports cannot fully load Very Large Crude Carriers (VLCC), the 
largest and most economic vessels used for crude oil transportation.”104 Indeed, shipments to 
markets relatively close to the United States, such as Europe, do not require VLCC capacity to 
yield sufficient economies of scale.105 But the EIA concluded that “[t]he inability to fully load 
larger and more cost-effective vessels has pricing implications for U.S. crude oil exports” going 
forward, in that “as exports to Asia are a growing share of total U.S. crude oil exports, these 
costs will become more important.”106 The significance of the Asian market to some of the 
newly proposed VLCC deepwater terminals is such that S&P Global reported recently that “[t]he 
race to build oil-exporting terminals offshore Texas is hitting roadblocks amid the coronavirus 
outbreak as negotiations stall with potential customers in Asian markets.”107 

 
Researchers at the University of Houston Energy Center echoed the EIA’s conclusions in 

a February 2019 report, entitled “Opportunities and Challenges in the Permian.”108 They further 
explained that “[w]ith increased exports and demand for U.S. crude, ports are dealing with 
congestion and scheduling conflicts” and that if deepwater VLCC terminals are not constructed 
or delayed, this congestion will increase.109 The report concludes by observing that the 
Permian’s “rate of growth in the next three years will . . . critically depend on the availability of 
pipelines to evacuate the increased production in a timely manner, and the ability of the Gulf 
Coast ports to have the capacity to export.”110 

 
Because building VLCC terminals to facilitate exports is a linchpin in the economic logic 

of further drilling in the Permian, Eagle Ford and other shale plays, MARAD and the USCG’s 
decision whether to license SPOT and other terminals, and to license them before congestion 
becomes overwhelming, matters. If producers must export their incremental production to justify 
further drilling, but cannot timely schedule sufficient tanker capacity to get their crude oil to as 
many foreign markets efficiently, it will predictably incentivize them to reduce production. But 
the DEIS wrongly assumes that no matter what, SPOT and other similar terminals will be built. 
That is an incorrect and unreasonable assumption. 

                                                 
104 EIA, Today in Energy, “U.S. Gulf Coast Port Limitations Impose Additional Costs on Rising Crude 
Oil Exports” (May 16, 2018), available at https://www.eia.gov/todayinenergy/detail.php?id=36232. 
105 Dr. Suryanarayanan Radhakrishnan et al., UH Energy, “Opportunities and Challenges in the Permian,” 
at p. 10 (Feb. 2019) [hereinafter: “Univ. of Houston Report”] (“On the other hand, shipments to Europe 
are transported via smaller Suezmax (1.3 MM bbl) and Aframax (500–650 MM bbl) vessels”), available 
at https://www.uh.edu/uh-energy/research/white-papers/white-papers-files/permian-basin-02-2019.pdf. 
106 EIA, Today in Energy, “U.S. Gulf Coast Port Limitations Impose Additional Costs on Rising Crude 
Oil Exports” (May 16, 2018), available at https://www.eia.gov/todayinenergy/detail.php?id=36232; see 
also Univ. of Houston Report, supra, at p. 10 (“With growing demand from Asia, this spread is expected 
to be a crucial determinant for future exports.”).  
107 Jordan Blum, S&P Global, “Coronavirus a ‘Gut Punch’ for US offshore Oil Export Terminals: 
Sentinel CEO” (Feb. 26, 2020), available at https://www.spglobal.com/platts/en/market-insights/latest-
news/oil/022520-coronavirus-a-gut-punch-for-us-offshore-oil-export-terminals-sentinel-ceo.  
108 Univ. of Houston Report, supra, at pp. 10–11. 
109 Univ. of Houston Report, supra, at pp. 10–12. 
110 Univ. of Houston Report, supra, at p. 17; see also Journal of Petroleum Tech., “Shallow Ports Keep 
US from Exporting Even More Crude” (May 21, 2018), available at https://pubs.spe.org/en/jpt/jpt-article-
detail/?art=4222. 

https://www.eia.gov/todayinenergy/detail.php?id=36232
https://www.uh.edu/uh-energy/research/white-papers/white-papers-files/permian-basin-02-2019.pdf
https://www.eia.gov/todayinenergy/detail.php?id=36232
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/022520-coronavirus-a-gut-punch-for-us-offshore-oil-export-terminals-sentinel-ceo
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/022520-coronavirus-a-gut-punch-for-us-offshore-oil-export-terminals-sentinel-ceo
https://pubs.spe.org/en/jpt/jpt-article-detail/?art=4222
https://pubs.spe.org/en/jpt/jpt-article-detail/?art=4222
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3. The DEIS must address the significant environmental benefits of the 
no-action alternative. 
 

The no-action alternative would likely lead to a decrease or a less rapid increase in U.S. 
oil production that would have far-reaching direct and foreseeable indirect environmental 
benefits compared to approving a license for SPOT. The decision to reject proposals like 
SPOT’s, and continue the status quo, could avoid significant environmental impacts, such as:  

 
• Reduction in large volumes of direct and reasonably foreseeable conventional air 

pollution, greenhouse gas emissions,111 and water pollution from the production, 
transport, refining, and consumption of the oil;  

• Reduction in damage to wetlands, other sensitive ecosystems and protected areas, and 
wildlife that would have been impacted by the production, transport, refining, and 
consumption of the oil; 

• Reduction in the risk of spills, explosions, accidents, and consequent threats to human 
welfare and the environment; 

• Reduction in the risk of harm to important commercial and subsistence resources like 
fisheries and hunting areas, as well as industries dependent on tourism and outdoor 
recreation; and 

• Reduction in production, venting, and flaring of methane gas, natural gas liquids, and 
liquid petroleum gases associated with unconventional production of crude oil, and 
consequent environmental impacts. 
 
MARAD and the USCG must revise the DEIS to account for the fact that the EIA and 

numerous other sources now project that U.S. oil production may not increase as significantly as 
the DEIS claims, particularly if U.S. export terminals are not built to more cheaply trade 
American oil. This would have significant ramifications for the no-action alternative discussion 
in the DEIS, as deciding to reject SPOT’s license application could have considerable 
environmental benefits. 

 
 
 
 
 
 
 

 
                                                 
111 As researchers at the University of Texas, Austin, recently explained, the “boom in oil production in 
this [Gulf coast] region and elsewhere is likely to increase GHG emissions both indirectly, if it puts 
downward pressure on global oil prices, and directly due to emissions from the upstream, midstream, and 
downstream activities.” A. Waxman et al., “Emissions in the Stream: Estimating the Greenhouse Gas 
Impacts of an Oil and Gas Boom,” 2020 ENVIRO. RESEARCH LETTERS 15:014004, at p. 2 (Jan. 14, 2020), 
available at https://iopscience.iop.org/article/10.1088/1748-9326/ab5e6f/pdf. The researchers also explain 
that “[b]ecause of the path dependency of industrial development and high adjustment costs of fuel 
switching, further transition toward oil and gas may mean larger future use of fossil fuels relative to 
renewables.” Id. 

https://iopscience.iop.org/article/10.1088/1748-9326/ab5e6f/pdf


21 
 

IV. THE DEIS FAILS TO CONSIDER A REASONABLE RANGE OF ALTERNATIVES.  
 

A. The DEIS Failed To Give a Hard Look at any Systems Alternatives To 
SPOT, Particularly in Light of the Limited Need for SPOT’s Entire 
Capacity. 
 

The DEIS includes a brief section on “System Alternatives” to SPOT, such as “the ability 
of other existing, planned, or proposed (new or expanded) facilities to meet the objectives of the 
proposed SPOT Project.”112 But the DEIS rejects these alternatives out of hand. The DEIS also 
completely fails to examine any option in which SPOT could be built with less capacity than the 
ability to supply 365 VLCC cargo loads per year.113 As explained in Section III above, it is likely 
that a large part of SPOT’s capacity would be unnecessary to absorb the new crude oil 
production the DEIS claims. But the DEIS simply treats SPOT’s proprietary purpose and need as 
if it were binding on the agency, claiming the need “to access crude oil supplies from excess 
production capability from multiple crude oil basins, and to fully load up to 365 VLCCs and 
other crude oil carriers offshore annually for export and delivery to global markets.”114  

 
For example, the DEIS reviews the existing loading capacity at the Louisiana Offshore 

Oil Port (“LOOP”) and then concludes that: “Based on global market demand and the purpose 
and need of the Proposed Action to load up to 365 VLCCs or other crude oil carriers per year, it 
is unlikely LOOP could meet the demand of the Proposed Action without substantial facility 
additions and modifications . . . .”115 The DEIS applies this same logic to four other proposed 
VLCC offshore port projects in Texas, and two onshore VLCC port proposals near Corpus 
Christi.116 What the DEIS ignores, however, is that these terminals comprise a massive amount 
of crude-oil export capacity. Although the DEIS only discloses the existing or proposed loading 
capacities of four of these projects, they collectively would amount to about 3 million bbl per 
day, and 1 billion bbl per year or 540 VLCCs per year.117 In combination with SPOT, this 
buildout would amount to 5 million bbl per day, and nearly 2 billion bbl per year or 905 VLCCs 
per year.  

 
It simply is unreasonable for the agencies to assume that all of this capacity is necessary 

when the very EIA data the DEIS cites suggests that only around 1.2 million bbl per day more oil 
would need to be exported from the United States than were exported in December 2019. Rather, 
oil and gas companies are quite openly proposing far more capacity than they believe is needed. 
In August 2019, industry experts, as well as companies planning VLCC deepwater port projects, 
were predicting that just two or three of the approximately eight terminals then-proposed would 

                                                 
112 DEIS at 2-61. 
113 Id.a t 2-61. 
114 Id. at 2-61. 
115 Id. 
116 Id. at 2-66. 
117 Id. at 2-62 to 2-66. The total VLCCs per year were calculated by adding up the yearly VLCC loading 
capacities for each of the terminals for which the DEIS provides this information to get the total VLCC 
capacity. The barrels per day figures were calculated using the facilities’ VLCC yearly totals, dividing by 
365 days per year, and multiplying by the approximate 2 million barrel per ship capacity of each VLCC.  
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be built.118 Sure enough, in the space of time since, the field has begun to winnow. Two of the 
applicants for deepwater port licenses, Texas Gulf Terminals, Inc. and Texas COLT LLC, 
withdrew their applications to support other project applicants.119 Enbridge, one of the backers of 
Texas COLT, is now supporting the SPOT Project.120  

 
The DEIS improperly rejects all system alternatives to SPOT, including a smaller version 

of the SPOT facility, despite citing EIA data that indicates there may not be a need for SPOT’s 
entire capacity, and certainly not the massive cumulative capacity for VLCC exports being 
proposed along the Gulf Coast. In this context, the DEIS must analyze the possibility that at least 
some of the cumulative VLCC-loading capacity proposed for the Gulf is unnecessary, including 
SPOT’s capacity. If the agencies for whatever reason believe they cannot efficiently conduct this 
analysis in SPOT’s individual EIS, they must do it somewhere else, such as in a programmatic 
EIS, before making a decision on SPOT’s license application.121 

 
1. The DEIS fails to analyze alternative locations for the offshore 

pipelines that would reduce risk of rupture by dropped anchors. 
 

All of the proposed offshore pipeline alignments for the SPOT facility appear to run right 
alongside the main public anchorage area near Freeport.122 This is particularly problematic, 
because the DEIS projects that there is a high likelihood of a subsea pipeline rupture due to 
dropped or dragged anchors, and labels this as the worst credible oil spill discharge scenario for 
SPOT. The DEIS also relies on data showing that approximately 50 percent of all spills between 
1964 and 2015 were caused by anchor damage.123 But in assessing alternative alignments, the 
DEIS does not include risk of rupture as a criterion for siting the pipelines.124 Instead, it appears 
that the agencies have chosen to allow the applicant to locate in a particularly dangerous location 

                                                 
118 Jordan Blum, Houston Chronicle, “The Race to build offshore oil export terminals” (Aug. 16, 2019), 
available at https://www.houstonchronicle.com/business/energy/article/The-race-to-build-
offshere-oil-export-terminals-14307770.php. 
119 Maritime Executive, “Trafigura Joins Forces with Phillips 66 for Offshore Loading Terminal” (Feb. 
28, 2020), available at https://www.maritime-executive.com/article/trafigura-joins-forces-with-phillips-
66-for-offshore-loading-terminal; Meghan Gordon, S&P Global, “Enbridge withdraws Texas COLT 
crude export application to focus on Enterprise port” (Jan. 7, 2020), available at 
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/010720-enbridge-withdraws-texas-
colt-crude-export-application-to-focus-on-enterprise-port.  
120 Meghan Gordon, S&P Global, “Enbridge withdraws Texas COLT crude export application to focus on 
Enterprise port” (Jan. 7, 2020), available at https://www.spglobal.com/platts/en/market-insights/latest-
news/oil/010720-enbridge-withdraws-texas-colt-crude-export-application-to-focus-on-enterprise-port. 
121 See Kleppe v. Sierra Club, 427 U.S. 390, 409–10 (1976) (“[W]hen several proposals for coal-related 
actions that will have cumulative or synergistic environmental impact upon a region are pending 
concurrently before an agency, their environmental consequences must be considered together. Only 
through comprehensive consideration of pending proposals can the agency evaluate different courses of 
action.”); 40 C.F.R. § 1502.4(c) (encouraging agencies to group “statements on broad actions,” when 
actions are related geographically or “generically, including actions which have relevant similarities, such 
as common timing, impacts, alternatives, methods of implementation, media, or subject matter.”). 
122 See DEIS at 2-74, Figure 2.7-1 
123 Id. at 4-30. 
124 See id. at 2-72 to 2-73. 

https://www.houstonchronicle.com/business/energy/article/The-race-to-build-offshere-oil-export-terminals-14307770.php
https://www.houstonchronicle.com/business/energy/article/The-race-to-build-offshere-oil-export-terminals-14307770.php
https://www.maritime-executive.com/article/trafigura-joins-forces-with-phillips-66-for-offshore-loading-terminal
https://www.maritime-executive.com/article/trafigura-joins-forces-with-phillips-66-for-offshore-loading-terminal
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/010720-enbridge-withdraws-texas-colt-crude-export-application-to-focus-on-enterprise-port
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/010720-enbridge-withdraws-texas-colt-crude-export-application-to-focus-on-enterprise-port
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/010720-enbridge-withdraws-texas-colt-crude-export-application-to-focus-on-enterprise-port
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/010720-enbridge-withdraws-texas-colt-crude-export-application-to-focus-on-enterprise-port
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for anchor damage. Given that the DEIS rightly examines the risks of oil spills caused by 
dropped or dragged anchors, it must also analyze options that avoid siting crude-carrying 
pipelines near high-risk anchorage areas. 
 

V. THE DEIS FAILS TO ANALYZE THE IMPACTS OF ITS ALTERNATIVES. 
 

The DEIS fails to provide any comparative analysis of the environmental impacts across its 
alternatives. NEPA and its implementing regulations require an agency to “[r]igorously explore 
and objectively evaluate all reasonable alternatives.”125 Indeed, the alternatives analysis to the 
proposed action is “the heart” of the NEPA process.126 An agency must present the 
environmental impacts of its proposal and alternatives in “comparative form” to provide “a clear 
basis for choice among the options by the decisionmaker and the public.”127 Overall, NEPA is 
designed to ensure federal agencies carefully examine the environmental consequences of their 
actions—and alternatives to that action—beforehand.128  

 
Chapter 3 of the DEIS provides no analysis of the different potential environmental 

impacts or extent of impacts that could occur under each of the agencies’ alternatives, in direct 
violation of NEPA and its implementing regulations. In the first 15 sections of Chapter 3, the 
agencies introduce current environmental resources near the Project area and then provided a 
“detailed analysis” of only the environmental impacts of the “proposed action,” but not the 
impacts of the alternatives. Even that analysis only contained general information about potential 
impacts to varying habitats and wildlife. In a short section, entitled “evaluation of alternatives,” 
the agencies only further describe the alternatives, but provide no indication of the impacts for 
each alternative or comparison of impacts across alternatives, as required by NEPA.129 Without 
this basic information, it is impossible for the agencies to know the extent of the impacts the 
Project will cause or whether the construction method SPOT has selected will avoid adverse 
environmental impacts. This subverts NEPA’s purpose of ensuring that agencies know the full 
environmental consequences of their decisions before they take action. 

 
Indeed, in comments that the Bureau of Ocean and Energy Management (“BOEM”) 

submitted to the agencies last week on the DEIS, BOEM also identified this as a key flaw in the 
analysis, stating “[i]t is unclear [in Section 3.17] and within the overall effects analysis, what the 
differences in effects are among the various alternatives. The alternatives, once identified, should 
be clearly presented in a manner that allows them to be compared, with reference to their 
differing impacts to the human environment, and provide a clear basis for a choice among the 
alternatives.”130 MARAD and the USCG must provide a detailed analysis of the environmental 

                                                 
125 40 C.F.R. § 1502.14(a). See also 42 U.S.C. § 4332(C), (E); 40 C.F.R. § 1508.25. 
126 40 C.F.R. § 1502.14. See also 42 U.S.C. § 4332(C)(iii), (E); 40 C.F.R. § 1508.25. 
127 40 C.F.R. § 1502.14. 
128 New York v. Nuclear Regulatory Comm'n, 681 F.3d 471, 476 (D.C. Cir. 2012) (NEPA is a procedural 
statute intended to ensure “fully informed and well considered” decisionmaking (citation omitted)). 
129 See DEIS, Section 3.17 (providing information about the miles of pipeline that would cross different 
habitat areas and basic information about the components of each alternatives or general impacts with no 
clear comparisons). 
130 BOEM Comment and Response Matrix on the SPOT Deepwater Port DEIS, submitted to 
regulations.gov on March 18, 2020. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027862198&pubNum=0000506&originatingDoc=I0d9f170074a311e68bf9cabfb8a03530&refType=RP&fi=co_pp_sp_506_476&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_476
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impacts of all the alternatives and a comparative analysis of the differences in impacts between 
alternatives in order to meet the requirements of NEPA. 

 
VI. MARAD AND THE USCG MUST IDENTIFY A PREFERRED ALTERNATIVE TO 

ENABLE MEMBERS OF THE PUBLIC TO MORE EFFECTIVELY COMMENT 
ON THE PROPOSED PROJECT AND EIS. 

 
The DEIS should disclose the agencies’ preferred alternative, particularly when it comes 

to the different pipeline and terminal location alternatives reviewed in the DEIS, so that the 
public can understand the likeliest location and scope of impacts, should the agency approve 
SPOT’s license.  
 

The Council on Environmental Quality (“CEQ”)131 regulations provide that the DEIS 
“[i]dentify the agency’s preferred alternative or alternatives, if one or more exists, in the draft 
statement and identify such alternative in the final statement unless another law prohibits the 
expression of such a preference.”132 Nonetheless, the agencies refuse to disclose their preferred 
alternative in the DEIS and specify that they will not disclose a preferred alternative in the final 
EIS either. The agencies claim that doing so “could be interpreted as inappropriate,” prior to 
issuing a final licensing decision.133 This means the agencies would wait until after public 
comment on the DEIS, after issuing a final EIS and response to comments, after the final DWPA 
licensing hearing, after the Governor of Texas and all federal agencies have weighed in, and after 
issuing the Record of Decision, before ever revealing what the agency believed was the most 
likely outcome.134 This clearly violates NEPA and the CEQ regulation. 
 

The agencies provide no justification, and certainly cite no law, to explain why they did 
not disclose a preferred alternative at this stage. Of course, the agency is obligated to keep an 
open mind, and the undersigned and many community members certainly hope it is open to 
rejecting SPOT’s proposal. But as it stands, it is difficult for the public to assess exactly where 
the massive and lengthy series of infrastructure SPOT proposes to build would be located. The 
DEIS discloses five possible onshore pipeline alignments, four possible Oyster Creek Terminal 
locations, and two alternative offshore pipeline and terminal locations.135 This multiplicity of 
possibilities, without indication of the most likely choice, prevents Houston- and Freeport-area 
residents and businesses from understanding which parts of their communities are most likely at 
risk for environmental harms from the proposed project. It also contravenes NEPA. The agencies 
must disclose their preferred alternative. 

 
 

                                                 
131 CEQ promulgates binding regulations to help federal agencies implement NEPA; CEQ regulations are 
entitled to “substantial deference.” Marsh v. Oregon Nat. Res. Council, 490 U.S. 360, 372 (1989). 
132 40 C.F.R. § 1502.14(e). 
133 DEIS at 2-83. 
134 See MARAD, Deepwater Ports Licensing, Licensing Process (accessed Mar. 17, 2020) (providing a 
flow chart of the DWPA licensing process), https://www.maritime.dot.gov/ports/deepwater-ports-and-
licensing/licensing-process.  
135 See DEIS at 3-383 to 3-398. 

https://www.maritime.dot.gov/ports/deepwater-ports-and-licensing/licensing-process
https://www.maritime.dot.gov/ports/deepwater-ports-and-licensing/licensing-process
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VII. THE DEIS FAILS TO COMPLY WITH NEPA’S REQUIREMENT THAT 
FEDERAL AGENCIES TAKE A HARD LOOK AT ENVIRONMENTAL IMPACTS. 

 
NEPA requires all federal agencies to analyze the environmental impacts of proposed 

major actions to “‘prevent or eliminate damage to the environment and biosphere’ by focusing 
Government and public attention on the environmental effects of proposed agency action.”136 
NEPA is designed to ensure “that important effects will not be overlooked or underestimated 
only to be discovered after resources have been committed or the die otherwise cast.”137 NEPA 
analyses must be conducted at “the earliest possible time to insure that planning and decisions 
reflect environmental values.”138  

 
Central to NEPA is the requirement that, before taking any federal action that “may 

significantly degrade some human environmental factor,” an agency must prepare an EIS.139 In 
an EIS, agencies must take a “hard look” at environmental consequences that “does not 
improperly minimize negative side effects.”140 This hard look is aimed at ensuring that federal 
agencies “will have available, and will carefully consider, detailed information concerning 
significant environmental impacts” and that such information “will be made available to the 
larger [public] audience that may play a role in both the decisionmaking process and the 
implementation of the decision.”141 Federal agencies must consider “every significant aspect of 
the environmental impact” and assure the public that “they have indeed considered 
environmental concerns.”142 “[A]ll foreseeable direct and indirect impacts” as well as cumulative 
impacts of a proposed action must be analyzed.143 All “high-quality” information and “[a]ccurate 
scientific analysis” must be used, including accurate scientific interpretations of data and 
studies.144 Agencies must identify their methodologies, indicate when information is incomplete 
or unavailable, acknowledge scientific disagreement and data gaps, and evaluate indeterminate 
adverse impacts based on approaches or methods “generally accepted in the scientific 
community.”145 “Speculation is . . . implicit in NEPA,” thus agencies may not “shirk their 
responsibilities under NEPA by labeling any and all discussion of future environmental effects as 
‘crystal ball inquiry.’”146  

 
“‘[R]easonably foreseeable’ [significant adverse affects] includes impacts which have 

catastrophic consequences, even if their probability of occurrence is low.”147 Thus, (CEQ has 
directed that agencies must “[e]nsure that NEPA documents . . . include an analysis of 
                                                 
136 Marsh v. Oregon Nat. Res. Council, 490 U.S. 360, 371 (1989) (quoting 42 U.S.C. § 4321).  
137 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).  
138 40 C.F.R. § 1501.2. 
139 Steamboaters v. F.E.R.C., 759 F.2d 1382, 1392 (9th Cir. 1985) (emphasis in original).  
140 N. Alaska Envtl. Ctr. v. Kempthorne, 457 F.3d 969, 975 (9th Cir. 2006).  
141 Robertson, 490 U.S. at 349. 
142 Native Vill. of Point Hope v. Jewell, 740 F.3d 489, 493 (9th Cir. 2014) (citations omitted).  
143 Idaho Sporting Cong., Inc. v. Rittenhouse, 305 F.3d 957, 973 (9th Cir. 2002), overruled on other 
grounds, The Lands Council v. McNair, 537 F.3d 981 (9th Cir. 2008) (en banc). 
144 See 40 C.F.R. § 1500.1(b).  
145 Id. §§ 1502.22(b)(2), (4), 1502.24.  
146 Selkirk Conservation All. v. Forsgren, 336 F.3d 944, 962 (9th Cir. 2003) (quoting Kern v. U.S. Bureau 
of Land Mgmt., 284 F.3d 1062, 1072 (9th Cir. 2002)). 
147 40 C.F.R. § 1502.22(b)(4).  
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reasonably foreseeable impacts associated with low probability catastrophic spills for oil and gas 
activities on the Outer Continental Shelf.”148 

 
A. The DEIS Fails to Take the Required Hard Look at the Impacts from an Oil 

Spill. 
  

The DEIS fails to sufficiently analyze the reasonably foreseeable impacts associated with 
an oil spill and does not meet NEPA’s “hard look” requirement. Taking a hard look at the 
impacts of oil spills is a critical part of the agencies’ evaluation of any deepwater port 
application, and is especially critical for SPOT which proposes to transport unprecedented 
amounts of oil to a deepwater port near sensitive and imperiled habitat. The DWPA requires the 
agencies to evaluate the effects of any proposed deepwater port project on the environment, 
including effects on wildlife, habitat, and socioeconomic conditions in order to decide whether to 
approve the Project.149 Any application must include a description of the procedures the 
operating company will use to prevent, contain, and clean up an oil spill, along with other 
information that the agencies can use to determine the environmental impacts of the Project.150  

 
In order to fully analyze the oil spill risk analysis in the DEIS, the undersigned enlisted 

Dr. Susan C. Lubetkin, an expert in environmental risk statistics and analysis.151 Her technical 
review is attached to these comments as Exhibit B. SPOT anticipates exporting 2 million bbl of 
crude oil a day, 365 days a year, for 30 years –— an export scheme on a scale never seen before. 
At full capacity, the Project would transport 745 million barrels of oil every year152—more oil 
than the amount produced in the entire Gulf of Mexico in one year. Last year, offshore 
companies only produced 685.66 million barrels of oil.153 Using BOEM’s spill frequency 
calculations for offshore pipelines (based on the frequency of spills per barrel of oil handled by 
offshore pipelines), at full capacity, 568 spills of all sizes (small, medium, large, and huge) will 
be released over the 30-year operation timeline of the Project, 20 of which will be large spills 
(greater than 1,000 barrels of oil).154 And this spill frequency estimate only calculates the 

                                                 
148 CEQ, REPORT REGARDING THE MINERALS MANAGEMENT SERVICE’S NATIONAL ENVIRONMENTAL 
POLICY ACT POLICIES, PRACTICES, AND PROCEDURES AS THEY RELATE TO OUTER CONTINENTAL SHELF 
OIL AND GAS EXPLORATION AND DEVELOPMENT 26 (Aug. 16, 2010), available at 
https://www.doi.gov/sites/doi.gov/files/migrated/news/pressreleases/upload/CEQ-Report-Reviewing-
MMS-OCS-NEPA-Implementation.pdf. 
149 33 U.S.C. § 1505(a); 33 C.F.R. § 148.707. 
150 33 U.S.C. § 1504(c)(2)(L); 33 C.F.R. § 148.725(b) (The USCG must evaluate all reasonable 
alternatives on the basis of whether they will minimize the possibility and consequences of a spill). 
151 Dr. Lubetkin earned a Ph.D. in Quantitative Ecology and Resource Management from the University 
of Washington, has published peer-reviewed articles on statistical modeling and spill risk assessments, 
and taught applied statistics at the University of Washington. 
152 85,000 bbl/hr x  24 hr/day x 365 day/year = 744,600,000 bbl/yr = 0.7446 Bbbl/yr. 
153 U.S. Energy Info. Admin., Federal Offshore Gulf of Mexico Production of Crude Oil, 
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFP3FM2&f=M (multiplying the 
thousand barrels per day by the number of days per month, then totaling the amounts from each month in 
2019 = 685,660,000). 
154 See Ex. B, Susan Lubetkin, Technical Review of the SPOT DEIS (hereinafter “Lubetkin Technical 
Review”), Table 19. Number of expected spills by size class spills using occurrence rates based on data 
from 1974-2015 (ABSG Consulting, Inc. 2016) from Table 10 and 30 years of operation. 
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number of spills from the offshore pipelines. It does not account for the number of onshore spills 
that will happen, or for the spills resulting from vessel collisions or spills at the buoy station site. 
The risk of an oil spill from a project this size is very real and the societal and environmental 
costs must be fully and properly analyzed before moving the Project forward. 

 
Oil spills, as observed in the aftermath of Deepwater Horizon, can cause long-term 

contamination to surface waters, deep waters, and bottom sediments.155 Such impacts can be 
severe and long-term. The 5 million barrels of oil spilled during Deepwater Horizon, along with 
the approximately 47 thousand barrels of chemical dispersants that were applied, remained in the 
marine environment for many months, harming flora and fauna.156 The cumulative satellite oil 
slick footprint covered an estimated area of 149,000 km2 (57,529 mi2).157 Large areas of the 
Gulf, however, were exposed to invisible and toxic oil that extended far beyond the boundaries 
of the satellite footprint.158 Indeed, a new study concluded that a substantial portion of the 
Deepwater Horizon spill was “toxic and invisible.”159 During Deepwater Horizon, hundreds of 
fish species were exposed to oil, including red snapper, bluefin tuna, and spotted sea trout.160 
The spill killed trillions of larval fish and invertebrates in offshore surface, deep oceanic, and 
estuarine waters.161 The number and type of fish species living on the reefs declined 
significantly, and food in reef systems became less abundant.162 Oil that reached the shoreline 
and river water released in response to the spill killed billions of shellfish.163 Between 56,100 and 
102,400 birds, representing dozens of species, died as a result of the spill;164 and at least 93 
different species of birds were injured.165 Killed and injured birds included federally listed 
Audubon’s shearwater, American oystercatcher, band-rumped storm-petrel, great shearwater, 
least tern, magnificent frigatebird, masked booby, piping plover, sandwich tern, and Wilson’s 
plover, among others.166 The population of federally listed sea turtles also declined significantly, 
                                                 
155 See, e.g., NOAA, Deepwater Horizon Oil Spill Final Programmatic Damage Assessment and 
Restoration Plan and Final Programmatic Environmental Impact Statement, Deepwater Horizon NRDA 
Trustees, at 4-227 (2016) (retrieved from http://www.gulfspillrestoration.noaa.gov/restoration-
planning/gulf-plan) (“In general, [benthic] resource recovery is expected to be on the order of decades to 
hundreds of years, based on the uniformity of environmental conditions and slow progression of change 
in deep-sea environments, and the fact that some organisms killed by the spill were hundreds of years old 
(e.g., deep-sea coral).”); Leila J. Hamdan et al., The Impact of the Deepwater Horizon Blowout on 
Historic Shipwreck-associated Sediment Microbiomes in the Northern Gulf of Mexico, SCI. REPORTS, 
June 2018, at 1, available at https://www.nature.com/articles/s41598-018-27350-z (hereinafter, “Hamdan, 
The Impact of the Deepwater Horizon Blowout”). 
156 Id. 
157 Igal Berenshtein et al., Invisible oil beyond the Deepwater Horizon satellite footprint, SCI. ADVANCES, 
Feb. 12, 2020, at 1, available at https://advances.sciencemag.org/content/6/7/eaaw8863. 
158 Id. 
159 Id. at 6. 
160 NOAA, Deepwater Horizon Oil Spill Final Programmatic Damage Assessment and Restoration Plan 
and Final Programmatic Environmental Impact Statement, Deepwater Horizon NRDA Trustees, at 4-105–
6, 4-429 (2016) (retrieved from http://www.gulfspillrestoration.noaa.gov/restoration-planning/gulf-plan). 
161 Id. at 4-208–9, 5-22–23. 
162 Id. at 4-435–36, 4-673–4, 4-681, 5-54, 5-78–79. 
163 Id. at 4-289, 4-379, 5-54. 
164 Id. at 4-509–10. 
165 Id. at 4-493–500. 
166 Id.  
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with about 4,900 to 7,600 large juvenile and adult sea turtles and about 55,000 to 160,000 small 
juvenile sea turtles perishing as a result of the spill.167 Barataria Bay bottlenose dolphins suffered 
an increased death rate of 35 percent, increased failed reproduction of 46 percent, and increased 
adverse health impacts, such as adrenal and lung disease and low reproductive success, of 37 
percent.168 The population of Gulf of Mexico Bryde’s whales declined by about 22 percent, and 
the population of federally endangered sperm whales declined by about 7 percent.169 Such losses 
will have long-term consequences, impairing reproduction and recruitment for multiple 
generations.170  

Four years after Deepwater Horizon, for example, bottlenose dolphins and sea turtles 
continued to die in record numbers.171 This die-off has been attributed to the oil spill.172 Other 
studies demonstrate severe lung disease in dolphins; near-record lows of critically endangered 
Kemp’s ridley sea turtle nesting; oil dispersants toxic to corals and jellyfish; and a “bathtub ring” 
of oil on the seafloor.173 Further, eight years after the oil spill, 11 to 30 percent of the spilled 
oil—approximately 550,000 to 1.5 million barrels—remains unaccounted for and may have been 
deposited on the seafloor, coastal beaches, and marshes,174 thereby continuing to threaten water 
resources. Even projecting forward, it is likely the impacts of the Deepwater Horizon oil spill 
will continue to impair the Gulf ecosystem.175  

 

                                                 
167 Id. at 4-571, 4-576. 
168 Id. at 4-618. 
169 Id. at 4-618, 4-631. 
170 Id. at 4-211 (recovery of water column species could take decades), 4-260, 4-274–4-275 (recovery of 
benthic resources could take decades to “hundreds of years”), 4-362, 4-379 (declines in oysters imperil 
“sustainability of oysters in the northern Gulf of Mexico”), 4-577 (recovery of federally listed sea turtles 
“will require decades of sustained efforts”), 4-633–4-634, 4-636–4-637 (recovery of marine mammals, 
including federally endangered sperm whales, will take decades). 
171 Christine Dell’Amore, Gulf Oil Spill ‘Not Over’: Dolphins, Turtles Dying in Record Numbers, NAT’L 
GEOGRAPHIC (Apr. 9, 2014), available at https://www.nationalgeographic.com/news/2014/4/140408-gulf-
oil-spill-animals-anniversary-science-deepwater-horizon-science/. 
172 Id. 
173 Colegrove KM, Venn-Watson S, Litz J, Kinsel MJ et. al., Fetal distress and in utero pneumonia in 
perinatal dolphins during the Northern Gulf of Mexico unusual mortality event, Diseases of Aquatic 
Organisms 119, 1-16 (Apr. 12, 2016), available at https://www.ncbi.nlm.nih.gov/pubmed/27068499; 
DeLeo et al., Response of deep-water corals to oil and chemical dispersant exposure, Deep-Sea Research 
II (2015); Associated Press, Drop in Ridley Sea Turtle Nests on Texas Coast Puzzles Scientists (Aug. 12, 
2013), available at https://www.nbcdfw.com/news/local/drop-in-ridley-sea-turtle-nests-on-texas-coast-
puzzles-scientists/1955057/. 
174 Hamdan, The Impact of the Deepwater Horizon Blowout, at 1. 
175 Chelsea Harvey, The Deepwater Horizon spill may have caused ‘irreversible’ damage to Gulf Coast 
marshes, WASH. POST (Sept. 27, 2016), https://www.washingtonpost.com/news/energy-
environment/wp/2016/09/27/the-deepwater-horizon-oil-spill-may-have-caused-irreversible-damage-to-
marshes-along-the-gulf-coast/ (noting a new study that suggests the spill may have permanently marred 
the salt marshes along the coasts of Louisiana, Alabama and Mississippi and that the marshes may never 
completely grow back); Silliman, B. R. et al., Thresholds in marsh resilience to the Deepwater Horizon 
oil spill, Scientific Reports 6:32520 (Apr. 22, 2016), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5040145/pdf/srep32520.pdf. 
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The Exxon Valdez oil spill in Prince William Sound also caused significant harm to 
wildlife. Eighty-one percent of harbor seals in Prince William Sound were found to be oiled and 
unusually disoriented and lethargic, making them easy prey for whales.176 Killer whale pods, 
some of which fed on oil-contaminated harbor seals, suffered dramatic population declines. In 
the year after the spill, one pod lost 33 percent of its population and another pod lost 41 
percent.177 The recovery of these pods in the years following the spill was slow, and some whale 
pods continued to decline nearly two decades later.178 Twenty-five years after the 1989 Exxon 
Valdez oil spill, oil from the spill continued to contaminate beaches in Alaska.179  

 
Oil-contaminated sediment can travel long distances, transported by both the accident 

itself and ocean currents.180 These contaminated sediments can enter the water column and cause 
large patches of sheen and oil on the surface.181 Post-spill mitigation, such as burning, 
exacerbates these problems by introducing hydrocarbon byproducts into the marine environment; 
surface currents then may transport these hydrocarbon byproducts long distances.182 Large 
quantities of spilled oil may alter the chemistry of the ocean “with unforeseeable results.”183 
Volatile organic compounds (“VOCs”), such as benzene, toluene, ethylbenzene, and xylenes, 
dissolve readily in water and “can have acutely toxic effects.”184 Mid-weight organic 
compounds, such as polycyclic aromatic hydrocarbons, “tend to pose the greatest risk in the 
environment” because they persist for longer periods of time.185 These toxic compounds readily 
attach to particles that have settled or are suspended in the water column and can be ingested by 
fish.186 People who consume large quantities of fish contaminated with polycyclic aromatic 
hydrocarbons can suffer various health problems, including growth reduction, endocrine 
alteration, cancer, and birth defects.187 These toxins are introduced into the marine environment 
through several pathways, including oil spills and incomplete combustion of fossil fuels.188 

                                                 
176 C.O. Matkin et al., Ongoing Population-Level Impacts on Killer Whales Orcinus Orca Following the 
‘Exxon Valdez’ Oil Spill in Prince William Sound, Alaska, 235 MARINE ECOLOGY PROGRESS SERIES 269, 
277 (2008). 
177 Id. at 269, 273–76. 
178 Id. 
179 Jane J. Lee, Oil from the Exxon Valdez Spill Lingers on Alaska Beaches, NAT’L GEOGRAPHIC (Mar. 3, 
2014), available at https://www.nationalgeographic.com/news/2014/3/140301-exxon-valdez-oil-spill-
alaska-beaches-ocean-science/; NOAA, Lingering Oil from Exxon Valdez Oil Spill, NEWS (Feb. 26, 
2018), https://www.fisheries.noaa.gov/feature-story/lingering-oil-exxon-valdez-spill. 
180 BOEM, CATASTROPHIC SPILL EVENT ANALYSIS: HIGH-VOLUME, EXTENDED-DURATION OIL SPILL 
RESULTING FROM LOSS OF WELL CONTROL ON THE GULF OF MEXICO OUTER CONTINENTAL SHELF 29 
(2017), available at https://www.boem.gov/Catastrophic-Spill-Event-Analysis (hereinafter “BOEM, 
Catastrophic Spill Event Analysis”). 
181 Id. 
182 Id. 
183 Id. at 30. 
184 Id. 
185 Id. 
186 E.O. Nwaichi & S.A. Ntorgbo, Assessment of PAHs Levels in Some Fish and Seafood from Different 
Coastal Waters in the Niger Delta, 3 TOXICOLOGY REP. 167, 168 (2016), available at 
https://www.sciencedirect.com/science/article/pii/S2214750016300051. 
187 Id. at 171. 
188 Id. 
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Failing to adequately clean up oil spills, thus, would exacerbate an existing environmental and 
public health problem. A spill also could release methane into the water column, potentially 
causing harm to fish.189 

 
Nearshore and onshore water quality, including water in bays, estuaries, nearshore, and 

coastal areas, also degrades as a result of oil spills.190 The impacts of a spill on these waters 
could be significant,191 with contamination arising from a host of sources, including oil, gas, and 
their respective components and from cleanup and mitigation efforts.192 

 
Understanding the probability, severity, and longevity of impacts from an oil spill on 

human health and the environment is vital to weigh the costs and risks associated with the SPOT 
Project. Without a thorough and careful consideration of those impacts, the EIS cannot achieve 
one of the main purposes of NEPA—to ensure the decisionmaker is able to make an informed 
judgment as to the environmental impact of the Project.193 
 

As discussed below, the DEIS’s analysis of the potential effects of oil spills on coastal 
and marine ecosystems fails to meet NEPA’s “hard look” requirement for the following reasons:  

 
1. The DEIS fails to form a proper environmental baseline of the current conditions 

in the Gulf of Mexico;  
2. It provides an inadequate discussion and consideration of appropriate response 

actions to an oil spill, both in scope and substance;  
3. The most likely scenario oil spill modeling relies on unsupported and unreasoned 

assumptions that directly result in estimating spill sizes and probabilities that do 
not reflect the full scale and level of risk associated with the Project;  

4. The worst case scenario oil spill modeling does not properly estimate a reasonable 
shutdown time or account for injury to biota from invisible oil; 

5. The DEIS fails to quantify and evaluate the probability and frequency of different 
size oil spills for all three types of crude oil; 

6. It fails to analyze the impacts of tropical storms and hurricanes on oil spills; 
7. It fails to consider whether SPOT has provided sufficient financial assurance to 

mitigate potential environmental harms from an oil spill; and  
8. It ignores a multitude of other important considerations needed to fully 

understand the environmental impacts of an oil spill from the SPOT Project, 
including the risks of spills from other chemicals used for the SPOT Project, the 
impacts of allocating three different oil types in a single system, and the impacts 
from increased vessel traffic. 

 
 
 

                                                 
189 Id. at 31. 
190 BOEM, Catastrophic Spill Event Analysis, at 32. 
191 Id. 
192 Id. 
193 See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989). 
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1. The DEIS fails to properly describe the existing baseline conditions 
for the coastal and marine environment of the Gulf of Mexico. 

 
NEPA requires the agency to “describe the environment of the areas to be affected or 

created by the alternatives under consideration.”194 Thus, the establishment of the baseline 
conditions of the affected environment is a fundamental requirement of the NEPA process. 
“Without establishing the baseline conditions which exist in the vicinity. . . there is simply no 
way to determine what effect the proposed [project] will have on the environment and, 
consequently, no way to comply with NEPA.”195  

 
The DEIS fails to properly define baseline conditions for the coastal and marine 

environment. For the coastal environment, the DEIS does discuss the impacts from surface water 
runoff reducing the coastal water quality to fair or poor, and recognizes the hypoxic zone (or 
“dead zone”) that forms annually and threatens biological resources of the coastal 
environment.196 And for the marine environment, the DEIS describes the existing water quality 
conditions as typically being influenced by coastal anthropogenic processes and surface water 
runoff, with only a few exceptions due to naturally-occurring hydrocarbon seeps and discharge 
of produced waters from oil and gas platforms.197 The DEIS, however, completely fails to 
address the Gulf’s already compromised and degraded marine and coastal environment, resulting 
from the Deepwater Horizon disaster as well as other past and ongoing spills. 

 
As discussed above, the impacts from the oil spilled and the chemical dispersants applied 

during Deepwater Horizon were unprecedented, with long-term impacts continuing to impair the 
coastal and marine environment. Even eight years after the oil spill, 11 to 30 percent of the 
spilled oil—approximately 550,000 to 1.5 million barrels—remained unaccounted for and may 
have been deposited on the seafloor, coastal beaches, and marshes,198 thereby continuing to 
threaten water resources.  

 
Additionally, every year more accidental spills occur from offshore oil projects in the 

Gulf. Between 2006 and 2015, BSEE recorded 334 oil spills (>1 barrel) from offshore oil 
platforms, not including the Deepwater Horizon spill (that released close to 5 million barrels of 
oil) or the 2004 Taylor Energy spill (that has leaked 249-697 bbl of oil a day for over a decade199 
and is the longest recorded oil spill in U.S. history).200 The 334 spills recorded from 2006-2015 
caused a total of 10,951 bbl of oil to enter the Gulf waters.201 This indicates that, on average, 37 
oil spills occur annually in the Gulf, with approximately 1,200 bbl of oil entering the waters and 
further impairing the coastal and marine environment. A proper baseline analysis would account 

                                                 
194 40 C.F.R. § 1502.15. 
195 Half Moon Bay Fisherman’s Mark’t Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988). 
196 DEIS at 3-52. 
197 Id. 
198 Hamdan, The Impact of the Deepwater Horizon Blowout, at 1. 
199 Expert Report of Oscar Pineda-Garcia, Ph.D. at 87, Taylor Energy Company LLC v. United States, 
No. 16-12C (Fed. Cl. Sept. 14, 2018). 
200 ABS Consulting Inc., 2016 UPDATE OF OCCURRENCE RATES FOR OFFSHORE OIL SPILLS, Table 5, at 
16 (2016), https://www.bsee.gov/sites/bsee.gov/files/osrr-oil-spill-response-research//1086aa.pdf. 
201 Id. 
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for these inevitable spills and consider what impact the continual addition of these toxic 
contaminants has on the environment and natural resources in the region.  
 

Without full recognition of the degraded and already stressed coastal and marine 
environment, the DEIS cannot engage in a reasoned environmental impacts analysis of the 
construction and operation of a deepwater port in the Gulf.  

 
2. SPOT fails to provide a sufficient or adequate analysis of the potential 

response actions it may take in the event of an oil spill. 
 

The DEIS refers and relies on a completely inadequate discussion by SPOT of the 
appropriate oil spill response actions for the Project. The DEIS provides only a brief bulleted list 
of possible response actions in the DEIS itself and constantly refers back to Appendix I, the 
Summary of Hypothetical Oil Spill Response Actions, to describe the full range of cleanup 
efforts that SPOT may take in the event of an oil spill.202 The discussion of clean up actions, 
however, is an important part of the environmental analysis for an oil terminal project and must 
appear in the text of the EIS, not buried in an appendix.203 Moreover, the discussion that is 
provided in Appendix I is utterly insufficient. First, glaringly absent from Appendix I is any 
consideration of the worst-case scenario spills modeled by the third party the USCG hired to 
model potential spills, Environmental Resources Management (“ERM”). Appendix I also is 
entirely insufficient in analyzing the range of response actions and considering factors that would 
determine the appropriateness of each response action for this Project. 

 
a) Appendix I fails to consider any worst-case scenario in 

assessing the size and scale of response actions. 
 

Appendix I is a complete copy of Appendix R from the SPOT Application, which SPOT 
submitted prior to the USCG hiring ERM as a third party to model oil spill scenarios.204 As such, 
the spill scenarios discussed in Appendix I only relate to the 2,200 bbl most likely spill scenarios 
modeled by SPOT. The text of Appendix I refers to the “worst-case model run” for each of the 
three crude oil types,205 but that refers to the worst-case oil exposure to the shoreline following a 
1-hour release of 2,200 bbl of oil.206 This is not the same as a worst-case scenario spill for the 
Project as a whole. Instead, it only conveys what SPOT believes is the most likely spill scenario. 

 

                                                 
202 E.g., SPOT “provided hypothetical actions it would take in the event of an oil spill during Project 
operations.” DEIS at 3-13, 3-32, 3-45, 3-68, 3-86, 3-114, 3-127, 3-155, 3-173. 
203 Oregon Envtl. Council v. Kunzman, 817 F.2d 484, 494 (9th Cir. 1987) (“an agency may not 
circumvent its obligation to provide a clear assessment of environmental impacts simply by placing [vital] 
analysis in an appendix”); Pac. Rivers Council v. U.S. Forest Serv., 689 F.3d 1012, 1031-32 (9th Cir. 
2012), judgment vacated as moot, 133 S. Ct. 2843 (2013) (“a brief description cannot fulfill the purpose 
of the EIS if the substance of what is incorporated is an important part of the environmental analysis”). 
204 See DEIS at 4-1: “Following filing of the application, the USCG requested Environmental Resources 
Management (ERM) to review the information provided by SPOT and conduct independent modeling and 
analyses.” 
205 See DEIS, Appendix I, at 8. 
206 See SPOT 2019a, Application, Volume IIa, Appendix L, at 67. 
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The modeling done by ERM, on the other hand, involved three worst-case scenarios 
covering a range of risks and impacts to the environment.207 Scenarios 1 and 2 simulated a full 
bore rupture of both of the collocated pipelines due to an anchor dragging.208 Scenario 1 took 
place near the offshore deepwater port; Scenario 2 took place close to shore. In each of these 
scenarios, 70,125 bbl of oil were initially released for 0.5 hour, followed by a release rate of 
17,142 bbl per hour during the following 36 hours.209 The total released volume was 687,272 
bbl.210 In Scenario 3, a vessel collision caused 614,285 bbl of oil to be released over 1.5 hours.211 
Based on the modeling, the DEIS identified the worst credible discharge scenario as the 
simultaneous duel 36-inch crude oil export subsea pipeline rupture caused by a dropped or 
dragged anchor, releasing a total of 687,272 bbl.212 

 
As discussed in the DEIS, “an oil spill from a subsea pipeline rupture from a dropped or 

dragged anchor could result in vast areas of the GoM being covered in oil.” 213 An estimated 
402,336 meters could be impacted through oil slick migration, with potentially the entire 
shoreline between Port Aransas and Port Arthur covered in oil.214 In terms of societal and 
environmental harm, “[a]n oil spill near or inside any of the [high consequence areas] along the 
pipeline route may harm communities, contaminate the water source, and destroy or damage 
sensitive breeding grounds and important species.”215 

 
Although the worst-case scenario modeling provided by ERM does have deficiencies (see 

Section VII.A.4., infra), the calculated oil spill release of 687,272 is still over 300 times greater 
than the most likely spill scenarios. The harm caused by a worst-case scenario spill necessarily 
must be addressed by the DEIS to determine the proper response actions. Without this analysis, 
decision-makers and the public cannot understand the real-world consequences of a catastrophic 
oil spill that could result from a project of this magnitude. 

 
b) Appendix I fails to provide any thoughtful analysis of the 

appropriate actions to take in response to an oil spill from the 
SPOT Project. 

 
Additionally, the full analysis of Appendix I amounts to two paragraphs and three tables 

that lacks any detailed information or demonstration that a hard look was taken to understand the 
full scale of environmental impacts and resources that would be needed to respond to an oil spill 
resulting from this Project.216  

 

                                                 
207 See DEIS, Appendix X. 
208 Id. at 14–32. 
209 Id. at 41. 
210 Id. 
211 Id. 
212 DEIS at 4-37. 
213 DEIS at 4-50. 
214 Id., Table 4.6-5. 
215 Id. at 4-50. 
216 See DEIS, Appendix I, Tables 1−3, at 9−11. 
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The three tables contained in Appendix I provide nothing more than a cursory survey of 
possible response actions that could be used for certain habitats, categorizing the level of adverse 
impact of the listed methods from least (A) to most (D).217 Even the categorizing is not conveyed 
clearly, as some entries appear to have two letters overlapping each other (see, e.g., Table 1, 
Rocky Shoreline, Sand Blasting which appears to have a category of both “some adverse impact” 
(B) and “most adverse impact” (D)). The level of analysis is so lacking that the DEIS is only able 
to repeatedly state that the hypothetical response actions are provided in Appendix I and include: 
booming-containment, skimming, physical herding, use of sorbents, debris removal, use of 
dispersants, use of emulsion-treating agents, use of elasticity modifiers, use of herding agents, 
use of solidifiers, and/or in-situ burning.218  

 
The reliance on Appendix I throughout the environmental impacts analysis of the DEIS 

indicates the appendix should have provided a thorough and well-reasoned assessment of the full 
range and scale of possible cleanup and response actions needed in the event of an oil spill. The 
appendix should have addressed fundamental questions such as how long each response action 
could take; what impacts such responses could have on the environment (e.g., along the seafloor, 
in the water column, along the shoreline, into wetlands); SPOT’s response and containment 
capabilities; the effectiveness of each response action; and the costs associated with each action. 
It also should have provided detailed information of what specific methods were being 
considered, instead of only identifying vague categories such as “dispersants”,219 “elasticity 
modifiers”,220 “herding agents”,221 and “solidifiers”.222  

 
Engaging in a detailed analysis in the DEIS would help SPOT, MARAD, the USCG, and 

the public better understand the efficacy and actual adverse impacts that could result from each 
response action. For instance, recent studies indicate that the current methods for cleaning up oil 
spills using dispersants are far less effective than previously thought. An April 2018 study found 
that chemical dispersants rapidly become less effective at breaking down oil, including under 
common environmental conditions.223 Exposure to sunlight can decrease the effectiveness of 
dispersants by 30 percent.224 Dispersants also can become far less effective under ideal 
conditions (i.e., cloudy weather and high-wind) or when applied to photochemically weathered 
oil, including under average wind and sunlight conditions.225 Such losses in effectiveness can 
                                                 
217 Id. 
218 See, e.g., DEIS at 3-13, 3-32, 3-45, 3-68, 3-86, 3-114, 3-127, 3-155, 3-173. 
219 DEIS, Appendix I, Table 3, at 11. 
220 Id. 
221 Id. 
222 Id. at Tables 1−3, pages 9−11. 
223 Collin P. Ward et al., Photochemical Oxidation of Oil Reduced the Effectiveness of Aerial Dispersants 
Applied in Response to the Deepwater Horizon Spill, 5 ENVTL. SCI. & TECH. LETTERS 226 (2018). 
224 Id.  
225 Id. at 229; Press Release, Nat’l Sci. Found., Sunlight Reduces Effectiveness of Dispersants Used to 
Clean Up Oil Spills (Apr. 25, 2018), available at 
https://www.nsf.gov/news/news_summ.jsp?cntn_id=245099 (citing Ward et al.) (Dozens of aerial 
dispersant applications still would not have achieved EPA-designated effectiveness levels “[e]ven under 
the best-case scenarios for aerial dispersant spraying -- cloudy weather (which would limit photochemical 
weathering) and high-wind conditions (which would transport oil farther from the spill area before 
sunlight transformed it).”).  



35 
 

drop below the U.S. Environmental Protection Agency’s (“EPA”) minimum “effectiveness 
threshold” of 45 percent.226 Photochemical changes to oil, i.e., oxidation from sunlight, can 
occur quickly, including over hours to days.227 Thus, “responders may have much shorter 
windows of opportunity than previously thought—especially in sunny weather—to apply 
dispersants effectively.”228  

 
Even when effective, the use of chemical dispersants can harm water resources and the 

species that depend on them. In 2017, the Bureau of Ocean Energy Management (“BOEM”) 
found that applying chemical dispersants on spilled oil can have significant adverse impacts on 
the food web.229 After chemical dispersants break down oil, the dispersed oil can become highly 
toxic to microorganisms230 and may disrupt coastal microbial food webs.231 Such disruptions 
could impair the production of zooplankton and fish.232  

 
The DEIS should also address the difficulties with an oil spill clean-up. Oil spills are an 

inevitable part of oil operations. In the ocean, the oil cannot be adequately contained or cleaned 
even in the best conditions. At a July 18, 2017, symposium hosted by the U.S. Arctic Research 
Commission, the head of the USCG, Admiral Paul Zukunft, remarked that “during Deepwater 
Horizon, whenever the seas [were] over 4 feet, our ability to mechanically remove oil was 
virtually impossible.”233 It is important for the DEIS to recognize and address the challenges 
SPOT will face using various methods to clean up oil spills in the Gulf and identify if mitigation 
measures or other modifications would be appropriate to improve response effectiveness. This is 
especially true given the unprecedented oil spill clean-up experiences of the USCG and other 
federal and state agencies in the very waters in which SPOT is proposed. 

 
A thorough understanding of the full range and scale of potential response actions with 

answers to fundamental questions such as length of time, adverse impacts, resources required, 
and effectiveness are crucial to analyzing the environmental impacts of SPOT. SPOT, MARAD, 
the USCG, and the public need to have the requisite information in order to understand whether 
SPOT has sufficient spill response resources, how SPOT will decide which response to take 
when a spill occurs, and what changes could be made in advance to reduce the amount of impact 
to the environment or improve SPOT’s spill management plan. Without any of this analysis, the 
DEIS does not comply with the “hard look” requirement of NEPA. 

 
 
                                                 
226 Ward et al., at 229. 
227 Id. at 228–29. 
228 Lonny Lippsett, A Long Trail of Clues Leads to a Surprise About Oil Spills, OCEANUS (Apr. 25, 2018), 
available at https://www.whoi.edu/oceanus/feature/a-long-trail-of-clues-leads-to-a-surprise-about-oil-
spills (citing Ward et al.). 
229 BOEM, Catastrophic Spill Event Analysis, at 33. 
230 Id. 
231 Id. (citing Alice C. Ortmann et al., Dispersed Oil Disrupts Microbial Pathways in Pelagic Food Webs, 
PLOS, July 2012, at 1, available at 
http://journals.plos.org/plosone/article/file?id=10.1371/journal.pone.0042548&type=printable). 
232 Ortmann et al. 
233 Scott Waldman, U.S. couldn’t clean up an oil spill — Coast Guard chief, E&E NEWS (July 19, 2017), 
available at https://www.eenews.net/stories/1060057590.  
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3. SPOT’s most likely scenario spills are inadequate and rely on faulty 
and incomplete assumptions. 

 
In the analysis of impacts on the coastal and marine environment under Section 3.3.7, the 

DEIS only addresses the narrow and limited modeling provided by SPOT of a most likely 
scenario spill of 2,200 bbl of oil released over 1 hour for all three oil types.234 It is imperative for 
SPOT to recalculate its most likely spill scenarios to address their shortcomings and identify the 
appropriate (most likely larger) spill size for each type of crude oil. The use of the three 2,200 
bbl models directly impacts the assessment of risks by MARAD and the USCG and the response 
actions considered by SPOT. For instance, the hypothetical oil spill response actions (Appendix 
I) fully rely on the modeling of these 2,200 bbl spill sizes. As a result of the limited trajectory of 
the spills, “[f]or condensate, per the model, […] only one coastal habitat would be affected (e.g., 
gravel or cobble beach)” and no wetland would be affected. The range of response actions SPOT 
identified for a condensate spill, therefore, is limited and does not even consider impacts to 
wetlands or other habitats beyond the single coastal habitat. A model that recognized that a larger 
spill would likely result from a breach in a pipeline carrying condensate oil may change the 
response actions considered for cleanup.235 

 
As discussed below, the most likely scenario spill modeling is inadequate and insufficient 

for the following reasons: 1) it relies on outdated data to determine the appropriate spill size, 2) it 
fails to account for variances inherent in the three different types of crude oil, and 3) it 
inappropriately limits the spill time to only one hour. 

 
a) SPOT’s most likely spill size of 2,200 bbl inappropriately relies 

on data from almost a decade ago. 
 

First, the estimated spill sizes of 2,200 bbl of oil for all three oil types were determined 
using the median size of large spills estimated in BOEM’s NEPA planning document for Gulf of 
Mexico OCS Oil and Gas Lease Sales from 2012-2017.236 BOEM’s NEPA document only 
identified spills ≥1,000 bbl that occurred between 1996 and 2010.237 Applying those parameters, 
only nine spills (both platforms/rigs and pipelines) were recorded in the Gulf, including 
Deepwater Horizon.238 The most recent spill from that set was Deepwater Horizon, which began 
on April 20, 2010, almost a decade ago.239 Without accounting for any of the spills that have 
occurred in the past ten years, BOEM’s NEPA document cannot be relied upon to determine the 
appropriate estimated spill size for the SPOT Project.  

                                                 
234 SPOT 2019a, Application, Volume IIa, Appendix L. 
235 Notwithstanding that SPOT must address the other shortcomings of Appendix I of the DEIS identified 
above in section VII.A.2. 
236 DEIS at 4-18 to 4-19. 
237 Gulf of Mexico OCS Oil and Gas Lease Sales: 2012–2017, at 3-59, available at 
https://www.boem.gov/sites/default/files/environmental-stewardship/Environmental-
Assessment/NEPA/BOEM-2012-019_v1.pdf. 
238 Id. 
239 BSEE, SUMMARY OCS SPILLS OF 50 BARRELS (2,100 GALLONS) AND GREATER, CALENDAR YEAR 
1964–2013, available at https://www.bsee.gov/sites/bsee.gov/files/reports/incident-and-
investigations/spills-greater-than-50-barrels1964-2012-as-of-august-3-2012.pdf. 
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At a minimum, there are at least two large spills (≥1,000 bbl) that have been recorded 
since then: 

 
• March 22, 2014: 4,000 bbl (168,000 gal) of fuel oil spilled into Galveston Bay 

when an oil tanker collided with another vessel.240 
• October 11, 2017: 16,000 bbl (672,000 gal) of oil leaked into the Gulf of Mexico 

when a subsea pipeline fracture went undetected.241 
 
Accounting for all the additional large spills that have taken place since 2010 would very likely 
impact the appropriate spill size to use for modeling.  
 

Additionally, using the median of a data set comprised of just nine points is misleading 
and inappropriate. SPOT’s modeling should incorporate a much longer data set adding in the 
most recent data available and aggregating volumes from spills attributed to hurricanes in order 
to more appropriately estimate a spill size.242  

 
b) SPOT’s modeling erroneously assumes the most likely spill size 

will be 2,200 bbl, regardless of which crude oil type is in the 
pipeline. 

 
Second, it is not apparent or logical that all three types of crude oil anticipated to be 

exported through SPOT—Western Canadian Select (“WCS”), Western Texas Intermediate 
(“WTI”), and Condensate—would each most likely result in the same spill size of 2,200 bbl. The 
DEIS recognizes these are three separate forms of oil that span across the spectrum of oil types 
with vastly different physical and chemical properties.243 It categorizes WCS as “heavy grade 
crude,” WTI as “light crude”, and Condensate as “ultralight crude.”244 In addition to having 
vastly different API gravities (ranging from approximately 20.1 to 59.4) which quantify the 
density of the oil, the viscosity and composition of volatile and semi-volatile hydrocarbons differ 
significantly between WCS, WTI, and Condensate. These physical and chemical properties may 
directly or indirectly impact the degree and speed of oil evaporation, volatilization, degradation, 
dissolution, and entrained oil droplet formation.245  

 
                                                 
240 National Ocean Service, Kirby Barge Oil Spill, Houston/Texas City Ship Channel, Port Bolivar, Texas, 
available at http://response.restoration.noaa.gov/oil-and-chemical-spills/oil-spills/kirby-barge-oil-spill-
houstontexas-city-ship-channel-port-bolivar (updated Apr. 4, 2019); NOAA Office of Response & 
Restoration, Texas City “Y” Incident: Aftermath of the Oil Spill in Galveston Bay, Texas Mar. 31, 2014, 
available at https://response.restoration.noaa.gov/about/media/texas-city-y-incident-aftermath-oil-spill-
galveston-bay-texas.html. 
241 Christina Caron, How a 672,000-Gallon Oil Spill Was Nearly Invisible, N.Y. Times (Oct. 29, 2017), 
available at https://www.nytimes.com/2017/10/29/science/gulf-oil-spill-louisiana.html. 
242 See Ex. B, Lubetkin Technical Review, Section 3 (estimating a median spill size of 3,489 bbl based on 
spills from 1972 to 2017). 
243 See DEIS at 4-3 – 4.8. 
244 Id. at 4-3. 
245 See id., Appendix H, at 37 (explaining that the computation to estimate spill behavior uses oil 
properties and environmental data to calculate the amount of oil evaporation, volatilization, degradation, 
dissolution, and entrained oil droplet formation). 
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For example, ERM’s modeling for dimensioning spills indicates a WCS oil spill would 
result in a larger spill than WTI both under the 100-year (1 percent probability per year) and 500-
year (0.02 percent probability per year) return periods, and that a Condensate oil spill would 
result in a smaller spill than both under the 100-year return period.246 Below is ERM’s model 
reproduced for reference: 
 

ERM Dimensioning Spill Modeling Table247 
Oil Type  100-Year Return Period Spill (bbl)  500-Year Return Period Spill (bbl)  
WCS  17,174  547,278  
WTI  16,271  434,612  
Condensate  15,936  434,612  

 
The recognition of differences in spill sizes between the three types of oil in estimating the spills 
that have a 1 percent and 0.02 percent chance of occurring suggests the same recognition should 
be given in modeling the most likely spill scenarios for each type of oil. 
 

Even SPOT’s own modeling for dimensioning spills recognizes the three oil types are not 
equivalent. For the dimensioning spill model, SPOT calculated there was a 1 percent chance of a 
15,500 bbl crude oil spill of WCS or WTI, but a 1 percent chance of a 94,700 bbl spill of 
Condensate.248 This equates to a six-fold difference between WTI or WCS and Condensate. As 
noted in SPOT’s Spill Risk Analysis, “the primary difference is that the condensate, being lower 
density, creates larger release quantities for similar breach sizes.”249 It is unreasonable for SPOT 
to recognize that density plays a key role in determining the amount of oil that will escape from a 
certain breach size for dimensioning modeling but not recognize that as a factor for modeling the 
most likely spill scenarios. Determining the size of a spill that has a 1 percent probability of 
occurring should use the same fundamental principles as determining the appropriate “most 
likely” spill size. 
 

c) SPOT’s most likely scenario spills only calculate a spill release 
occurring for one hour, without providing support for that 
assumption. 

 
Third, the modeling report claims that a “fundamental assumption[] was that an 

unmitigated release would occur,”250 but all three most-likely spill scenarios only calculated a 
spill release occurring over the span of one hour. The DEIS fails to provide an explanation for 
why it is reasonable to assume an unmitigated release would cease after an hour.251 No factual 
evidence is provided to support the assumption. The DEIS fails to cite to any historic spills, 
reference other studies, or rely on past practice to explain how one hour is the average and 
appropriate amount of time needed to discover and shutdown the system.  

 
                                                 
246 DEIS, Appendix H, at 47. 
247 Id., Table 6.1. 
248 SPOT 2019a, Application, Volume IIa, Appendix M, at 22, 29. 
249 Id. at 29. 
250 SPOT 2019a, Application, Volume IIa, Appendix L, at 22. 
251 See DEIS at 3-66. 
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A pipeline fracture, for instance, may go unnoticed for hours or even days. The recent 
October 11, 2017 subsea pipeline fracture that leaked 16,000 bbl (672,000 gal) of oil into the 
Gulf of Mexico was only discovered a day later because the amount of oil leaving the company’s 
wells was different from the amount of oil leaving its production system.252 The company 
estimates that the pipe fractured in the early morning hours on the first day, but no oil sheen was 
visible from the surface and therefore the pipeline continued to leak until the next day, when 
someone discovered the difference in oil quantity between the systems.253 This oil spill—which 
released approximately 672,000 gallons of oil—was the largest recorded since Deepwater 
Horizon, yet it went undetected for more than 24 hours because there were no visible traces and 
only a volume discrepancy on the order of hundreds of thousands of gallons was enough to alert 
the oil company.  

 Similarly, the 2010 spill from Enbridge’s Line 6b Pipeline into Michigan’s Kalamazoo 
River caused significant damage to species and habitat because Enbridge failed to recognize the 
pipeline ruptured even after triggering numerous control room alarm bells. The Line 6b rupture 
occurred in a wetland during a planned shutdown. Enbridge failed to discover or address the 
rupture for over 17 hours, which resulted in more than 1.2 million gallons (28,571 bbl) of spilled 
crude, causing harm to more than 4,000 species.254 During the 17-hour undetected spill, 
Enbridge restarted Line 6b on two separate occasions, causing oil to be pumped into the ruptured 
pipeline and resulting in additional discharges.255  

Oil pipeline “pinhole leaks” remain an ongoing and potentially significant risk. These 
leaks are small and can go undetected due to insufficient leak detection technology. Supervisory 
Control and Data Acquisition (“SCADA”) leak detection technology can only detect drops in 
pressure over one to two percent. Therefore, small leaks where pressure drops less than two 
percent of the pipeline’s volume can go undetected for long periods of time. It seems unlikely 
that, within an hour of a subsea pipeline fracture, SPOT would detect an oil leak that releases a 
fraction of the oil released in either the 2017 or 2010 incidents. 

 
Put simply, MARAD and the USCG must evaluate and ensure SPOT plans to address 

both onshore and offshore spills under these undetected scenarios. The DEIS contains no 
evidence, reasoning, or explanation as to why a one hour release time is appropriate or 
warranted. MARAD must supplement the DEIS with this justification, or modify the modeling to 
incorporate the appropriate parameters to estimate the most likely spill scenarios.  

 
 

                                                 
252 Christina Caron, How a 672,000-Gallon Oil Spill Was Nearly Invisible, N.Y. TIMES (Oct. 29, 2017), 
available at https://www.nytimes.com/2017/10/29/science/gulf-oil-spill-louisiana.html. 
253 Id. 
254 Killian, Chris, Wildlife rehab continues after Kalamazoo River oil spill: Vicksburg nonprofit 
may have been first to respond, Mlive, available at 
https://www.mlive.com/news/kalamazoo/2010/10/wildlife_rehab_continues_after.html (Jan. 21, 2019). 
255 United States, Enbridge Reach $177 Million Settlement After 2010 Oil Spills in Michigan and Illinois, 
Department of Justice, available at https://www.justice.gov/opa/pr/united-states-enbridge-reach-177-
million-settlement-after-2010-oil-spills-michigan-and (July 20, 2016). 
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https://www.justice.gov/opa/pr/united-states-enbridge-reach-177-million-settlement-after-2010-oil-spills-michigan-and
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4. SPOT’s worst-case scenario spill does not justify its short 30 minute 
shutdown time or account for injury to wildlife and the environment 
due to invisible oil resulting from a spill. 

 
The worst credible scenario oil spill modeling estimates a discharge of 687,272 bbl for a 

subsea release.256 This scenario, however, assumes that SPOT would successfully detect a leak 
and shutdown all operations after only thirty minutes from the moment of rupture.257 It is not 
apparent how this assumption was made – there is no explanation provided by SPOT, MARAD, 
or the USCG describing the information relied upon in determining the appropriate shutdown 
time. It is also not evident that it comports with evidence from past oil spill responses. As 
described above, many massive oil spills went undetected for extended periods of time, leaking 
thousands of barrels of oil before any shutdown procedures were implemented. For instance, 
Deepwater Horizon went undetected for more than 24 hours because there were no visible traces 
and only a volume discrepancy on the order of hundreds of thousands of gallons was enough to 
alert the oil company.258 Similarly, the 2010 Enbridge spill was not discovered for over 17 
hours.259 Increasing the shutdown time of the worst credible oil spill modeling for the SPOT 
Project by even half an hour changes the modeled discharge amount by over sixty thousand 
barrels of oil.260 The shutdown time is a key assumption in determining the total spill extent and 
must be rationally based on past incidents or evidence demonstrating why a future oil spill will 
be different. 

 
The worst credible scenario model also only calculates the footprint of the oil spill based 

on “significant surface oiling,” which is a point “above which oil becomes visible.”261 As 
described in the modeling report, this was determined as the minimum threshold of surface oiling 
because a silver sheen of oil “is not expected to cause physical injury (e.g., oiling, smothering) to 
wildlife contacting it.”262 This determination of injury, however, is based on a faulty 
understanding of oil impacts to wildlife and the environment. In 2010, it was largely accepted 
that the cumulative satellite oil slick footprint of the Deepwater Horizon spill was the extent of 
damage caused by the massive leak.263 Since that time though, scientific understanding has 
changed and a recent study has concluded that quantifying the extent of toxic damage to biota 
(which includes photoinduced toxicity, cardiac malperformance, and developmental 
abnormalities) requires a model that extends well beyond what is visible on the surface of the 
water or along a shoreline.264 For Deepwater Horizon, large areas of the Gulf were exposed to 
“toxic and invisible” oil that extended far beyond the boundaries of the satellite footprint.265 
These toxic oil concentrations may still be present for several days and weeks after the 

                                                 
256 DEIS, Appendix X, at 14−23; DEIS, Appendix H, at 38. 
257 Id. 
258 See supra Section VII.A. 
259 Id. 
260 See Ex. B, Lubetkin Technical Review, Section 7, Table 23. 
261 DEIS, Appendix X, at 9. 
262 Id. 
263 Igal Berenshtein et al., Invisible oil beyond the Deepwater Horizon satellite footprint, SCI. ADVANCES, 
Feb. 12, 2020, at 1, available at https://advances.sciencemag.org/content/6/7/eaaw8863. 
264 Id. at 1, 6, 7. 
265 Id. at 6. 
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disappearance of any oil slicks detected by satellites.266 To properly account for the extent of a 
worst case scenario spill, the model must not only calculate the footprint of harm from a visible 
oil slick. Doing so would rely on an outdated assumption that has proven flawed and unreliable. 

 
MARAD and the USCG must have a realistic and full understanding of the worst credible 

discharge scenario that could result from the SPOT Project and must supplement the DEIS to 
properly model the extent of damage and harm of a massive oil spill.  

 
5. The DEIS fails to quantify and evaluate the probability and frequency 

of all sizes of spills for all oil types. 
 

When analyzing the environmental impacts of an oil spill resulting from any one of three 
crude oil types, it is necessary for MARAD and the USCG to know and consider the 
probabilities of various spill sizes and oil types occurring throughout the SPOT Project in order 
to determine the proper risk management protocols to protect coastal and marine environments. 
Without this modeling, it is impossible for an EIS to evaluate how frequently a “most likely 
scenario” will happen, what amount of time the environment has to recover, and what mitigation 
efforts must be taken or what alternatives to consider to reduce the probability of a spill. 

 
As provided in the SPOT Application,267 a careful and thoughtful risk assessment process 

should consider: 
 

                                                 
266 Id. 
267 SPOT 2019a, Application, Volume IIa, Appendix M, Figure 3-1: Oil Spill Risk Analysis Study Logic, 
at 12. 
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The flowchart taken from SPOT’s Spill Risk Analysis report highlights the importance of 
understanding frequency in determining whether risks are acceptable. Conducting a frequency 
analysis is equally important to conducting a consequence analysis. Understanding the frequency 
of oil spills is a necessary component in the risk assessment for SPOT and it is a component that 
is completely lacking in the DEIS.  
 

The modeling for SPOT should quantify the probabilities of small, medium, and large 
spills for all three oil types—WCS, WTI, and Condensate. The DEIS provides no calculations 
regarding the frequency of any size spill from any of the three oil types, only stating that the 
“most likely” large spill from each of the three types will result in 2,200 bbl of oil being 
released.268 What percentage of likelihood equates to “most likely” remains unclear. It is equally 
unclear why MARAD and the USCG only considered the most likely spill risk from “large spills 
(defined as those equal or greater than 1,000 bbl),”269 which is the equivalent of ≥42,000 gallons. 
Oil spills smaller than 42,000 gallons do have an environmental impact and will likely occur 
more frequently. Additionally, smaller oil spills may not occur in the same locations or result 
from the same cause as larger spills. The DEIS recognized this difference, noting that: “[a]t very 
low spill sizes, the risk is dominated by small releases from the SPM buoys. As potential spill 
size increases, the risk is dominated by contributions from the SPOT DWP platform topsides, 
subsea pipelines, subsea flow lines, PLEMs, and, at the largest spill size, marine vessel collisions 
and strikes.”270 Recognizing and quantifying the various probabilities for different sized spills 
                                                 
268 DEIS at 3-66. 
269 Id. at 4-18. 
270 Id. at 4-18. 
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originating from different locations throughout the export process will engender a greater 
understanding of the risks involved and a more appropriate response plan for the SPOT 
Project.271 

 
This probability modeling should also incorporate the risk of rupture by dropped anchors. 

The DEIS concludes the worst credible oil spill discharge from this project (estimated at 687,272 
bbl) will result from a subsea pipeline rupture caused by a dropped or dragged anchor.272 The 
DEIS also concludes that there is a “high likelihood” of a subsea pipeline rupture due to a 
dropped or dragged anchor.273 Although MARAD and the USCG fail to quantify this “high 
likelihood,” they do explain the conclusion is based on past data demonstrating that 
approximately 50 percent of all spill incidents between 1964 and 2015 were caused by anchor 
damage and the fact that the proposed offshore pipelines for the SPOT Project will be located 
within 0.5 mi of the nearshore public anchorage zone.274 As described above in section IV.A.1, 
all of the alternatives considered in the DEIS place the offshore pipelines directly along the edge 
of the public anchorage area.275 Quantifying the “high likelihood” of these ruptures due to 
dropped anchors is critical in understanding the level of risk being accepted in moving forward 
with the SPOT Project. 

 
Overall, understanding the exact frequency, scale, and location of small, medium, and 

large spills for each of the three oil types would allow the agency to take a hard look at the risks 
and better inform the proper response actions under each scenario. Probability modeling is 
feasible.276 Even in SPOT’s application, there is evidence the applicant has the information to 
convey the probability for oil spills.277 The DEIS, however, fails to grapple with or even 
acknowledge the existence of this data. The probabilities and sizes should be calculated in the 
EIS and fully address the oil spill risks along the entire SPOT Project, both onshore and offshore, 
to understand the risks to the environment. 
 

6. The DEIS fails to analyze in its oil spill risk analysis how tropical 
storms and hurricanes could cause an oil spill or influence its spill 
movement.  

 
Although the DEIS recognizes the risk of tropical storms and hurricanes, it completely 

fails to analyze the impacts these storms could have on the probability and severity of oil spills in 
its risk analysis. The DEIS describes the Gulf as typically having tropical conditions during 
hurricane season, from May through November, when severe wind and tidal conditions could 

                                                 
271 See Ex. B, Lubetkin Technical Review, Section 1 (describing the importance of calculating spills 
frequencies of spills in different size classes and the numbers of spills in each size class that would occur 
over the life of the Project in order to meaningfully estimate environmental impact). 
272 See DEIS at 4-37. 
273 Id. at 4-30. 
274 Id. 
275 DEIS at 2-74. 
276 See Ex. B, Lubetkin Technical Review, Section 6. 
277 SPOT 2019a, Application, Volume IIa, Appendix M, at 25. 
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occur as a result of tropical storms and hurricanes.278 To describe the physical oceanography of 
the tide during hurricane season, the DEIS states: 
 

During hurricanes and tropical storms, the speed of surface currents increases and 
cools surface water temperatures, mixing the stratified layers in the water column. 
Storm surges during heavy storms extend inland beyond the high tide line, and 
can cause infrastructure and material damage to surrounding structures.279 
 
The DEIS also recognizes the severity of wind and wave conditions from tropical storms 

and hurricanes. To describe the offshore regional climate, the DEIS states: 
 
On average, the proposed Project area experiences a tropical storm (sustained 
winds of at least 39 miles per hour) every 1 to 2 years, while a hurricane 
(sustained winds of at least 74 miles per hour) can be expected to cross the 
proposed Project area once every 4 to 5 years. A major hurricane, rated as 
Category 3 or higher (sustained winds of at least 110 miles per hour), may occur 
about once every 25 years—the most recent was Hurricane Harvey, which came 
ashore north of Corpus Christi as a Category 4 storm on August 25, 2017. At the 
proposed DWP location, storms have the potential to produce substantial waves 
that present a hazard to ocean-going vessels.280 
 
Although this provides a foundation to understand the magnitude of potential risk that 

tropical storms and hurricanes bring annually to the Gulf region, the DEIS fails to analyze any 
impact these storms will have to both the probability and severity of oil spills. As discussed in a 
recent study analyzing spill risk assessments in EISs, hurricanes have caused multiple oil spills 
in the Gulf (see excerpted Table below).281  

 

                                                 
278 DEIS 3-49, 3-294.  
279 Id. 3-49 (citation omitted). 
280 Id. 3-294 (citation omitted). 
281 Susan C. Lubetkin, The tip of the iceberg: Three case studies of spill risk assessments used in 
environmental impact statements, MARINE POLLUTION BULLETIN, Jan. 2020, at 7, available at 
https://doi.org/10.1016/j.marpolbul.2019.110613. 
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Past hurricanes have damaged the infrastructure of both oil pipelines and platforms and 

caused thousands of barrels of oil to leak into the Gulf. Looking at the most recent hurricane 
analyzed in the study, Hurricane Ike caused 24 spills (18 from platforms and 6 from pipelines) 
totaling over 5,000 bbl of oil. The DEIS fails to address the potential for hurricanes to damage 
the buoys, platform, or subsea pipelines and omits this critical component necessary to evaluate 
oil spill risk in the Gulf. 

 
Additionally, the DEIS does not fully analyze how, during hurricane season, the tropical 

conditions (i.e., severe wind and tidal conditions) would increase surface current speeds, cool 
surface water temps, mix layers in the water column and potentially change an oil spill’s 
trajectory and scope. ERM, the third party hired to conduct oil spill models for the USCG, 
briefly mentions this possibility in its spill risk analysis, identifying that “[t]he sea state during 
extreme weather conditions may influence oil spill movement near the vicinity of the SPOT 
DWP,” but the DEIS fails to analyze what changes in movement could occur and what response 
actions might be necessary.282 

 
 
 
 
 

                                                 
282 DEIS, Appendix H, at 11. 
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7. The DEIS fails to consider, and to disclose to the public, whether 
SPOT has provided sufficient financial assurance to mitigate potential 
environmental harms from an oil spill caused by SPOT. 

 
MARAD and the USCG must supplement the DEIS to address whether SPOT is prepared 

to guarantee to mitigate damages and meet its environmental liabilities in the event of an oil 
spill, as required by NEPA and the DWPA.283  

 
The DEIS does not discuss SPOT’s ability to pay for oil spill clean-up, response, 

restoration, and other liability at all. The DEIS contains no analysis of the costs resulting from 
any oil spill, whether common or catastrophic, that could and will result from the construction 
and operation of the SPOT Project. Instead, the DEIS punts the question of SPOT’s ability to 
pay, saying this issue is “being evaluated within MARAD as a separate task, concurrent with this 
NEPA review, and will be considered along with the final EIS as part of the final licensing 
decision.”284 This is simply inadequate and in violation of NEPA’s requirements, because the 
public will have no ability to comment on SPOT’s fitness to mitigate any damage from an oil 
spill. 

 
NEPA requires MARAD and the USCG to consider “appropriate mitigation measures not 

already included in the proposed action or alternatives.”285 Financial assurance is a mitigation 
measure to ensure that SPOT could limit the damage from a major oil spill, by guaranteeing that 
SPOT will have adequate funds to cover its liability to stop the spill, restore injured natural 
resources, and compensate for property losses and personal injuries. While the level of detail of a 
mitigation-measures discussion in an EIS will depend on the proposal at hand, “[d]etailed 
quantitative assessments of possible mitigation measures are generally necessary when a federal 
agency prepares an EIS to assess the impacts of a relatively contained, site-specific proposal,” 
such as the SPOT proposal.286 And this discussion should be part of the original draft of an 
EIS.287 The U.S. Supreme Court has emphasized that this information is necessary not just for 
the agency’s consumption, but for the public’s as well.288 
 

Financial assurance is also required by the DWPA. The law requires MARAD and the 
USCG, prior to issuing a license, to determine that SPOT is “financially responsible” and will 
meet the requirements of Section 2716 of this title [part of the Oil Pollution Act of 1990].”289 
                                                 
283 33 U.S.C. § 1503(c)(1). 
284 DEIS at 1-12. 
285 40 C.F.R. § 1502.14(f); see also id. § 1502.16(h) (requiring the same). 
286 San Juan Citizens All. v. Stiles, 654 F.3d 1038, 1054 (10th Cir. 2011). 
287 See 40 C.F.R. § 1502.9(a) (providing that “[t]he draft statement must fulfill and satisfy to the fullest 
extent possible the requirements established for final statements in section 102(2)(C) of the Act”). 
Otherwise, it should be part of a supplemental DEIS, subject to the same notice and comment as the 
DEIS. See id. (providing that if the draft is “inadequate as to preclude meaningful analysis, the agency 
shall prepare and circulate a revised draft of the appropriate portion”). 
288 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989) (stating that “the failure to 
include a “reasonably complete discussion of possible mitigation measures,” means that “neither the 
agency nor other interested groups and individuals can properly evaluate the severity of the adverse 
effects”). 
289 33 U.S.C. § 1503(c)(1). 
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The DWPA, thus, incorporates by reference the Oil Pollution Act’s (“OPA”) requirement that a 
deepwater port operator prove it is capable of paying the full $672,514,900 limit on liability for 
oil spills from deepwater ports.290 This large figure reflects Congress’s concern about the oil-
spill risk potential from deepwater ports, and the corresponding need for ample insurance against 
the possible environmental and personal-injury liability from a major spill.291 To prove its 
financial assurance, SPOT is required to produce a list of financial information with the DWPA 
license application.292 SPOT apparently submitted some responsive documentation, but, without 
offering any detailed justification, declared essentially all of it confidential.293 As a result, there 
is no information for the public to make even an educated guess, let alone to review the agencies’ 
reasoning, as to whether SPOT has sufficient financial assurance to meet the DWPA and OPA 
requirements and to manage an oil-spill response. 
 

MARAD and the USCG offer no basis to justify postponing discussion of SPOT’s 
financial assurance until after MARAD has already made the final agency action for which it is 
preparing the EIS, the licensing decision.294 In the meantime, it is not at all evident that SPOT 
has secured financial backing sufficient to comply with these requirements and to ensure that 
harm to the public and public-trust natural resources will be compensated in the event of serious 
and foreseeable accidents, like an oil spill. MARAD and the USCG must supplement the DEIS 
with this information and issue the supplemental DEIS for public notice and comment, in 
keeping with 40 C.F.R. § 1502.9. 
 
 

                                                 
290 33 U.S.C. §§ 1503(c)(1), 2704(d), 2716(c)(2). The OPA provision cited in the Deepwater Port Act, 
Section 2716, mandates that “[e]ach responsible party with respect to a deepwater port shall establish and 
maintain evidence of financial responsibility sufficient to meet the maximum amount of liability to which 
the responsible party could be subjected under section 2704(a) of this title in a case where the responsible 
party would be entitled to limit liability under that section.” 33 U.S.C.A. § 2716 (c)(2); id. § 2701(32)(E) 
(defining “responsible party” for a deepwater port to mean licensee under the DWPA); see also 33 C.F.R. 
§ 148.600 (providing that “[t]he financial limit for liability for deepwater ports is set in accordance with 
33 U.S.C. 2704”). Section 2704 of OPA sets the applicable limit at $350,000,000, and requires that it be 
adjusted for inflation. See 33 U.S.C. § 2704(d). The inflation-adjusted, present limit is $672,514,900. 33 
C.F.R. § 138.230(b).  
291 Similarly, the DWPA’s implementing regulations also require financial assurance for 
decommissioning of the deepwater port. See 33 C.F.R. § 148.105(g)(2)(iii) (requiring the operator of the 
port post “a bond, guarantee, or other financial instrument to cover the complete cost of decommissioning 
as a condition of the license”). The DEIS does not contain this information either. 
292 See 33 C.F.R. § 148.105(g) (listing required financial information to include in the application). 
293 See SPOT DWPA App. Vol. I, Dkt No. MARAD-2019-0011, at 29–30, available at 
https://www.regulations.gov/document?D=MARAD-2019-0011-0001. There does not seem to be any 
obvious business justification for SPOT’s blanket confidentiality designations. SPOT was unwilling to 
disclose information as basic as the total construction and decommissioning costs estimates. Some of this 
information is already available publicly, although not enough to assess financial assurance. See Jordan 
Blum, Coronavirus a ‘Gut Punch’ for US offshore Oil Export Terminals: Sentinel CEO, S&P GLOBAL, 
(Feb. 26, 2020) (noting “SPOT carries a price tag of about $1.65 billion compared to $950 million for 
GulfLink”), available at https://www.spglobal.com/platts/en/market-insights/latest-news/oil/022520-
coronavirus-a-gut-punch-for-us-offshore-oil-export-terminals-sentinel-ceo. 
294 See id. 
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8. The DEIS should consider many other factors in its oil spill risk 
analysis. 

 
a) Spills from other substances and chemical agents. 

 
The SPOT Project will require a vast slew of other liquid substances and chemical agents 

beyond crude oil, many of which could leak in large volumes into the Gulf and adversely impact 
the marine environment. Just examining historic spill data available between 1998 and 2009 
from the Gulf, less than half of the spills >1,000 bbl consisted of only crude oil or Condensate.295 
The other large spills recorded contained other chemicals, diesel, synthetic base fluid, or a 
mixture of multiple chemical agents (see table below). 
 

Numbe
r 

Date Total spill 
(bbl) 

Spill contents296 

1 1/26/1998 1,211 Condensate 
2 4/6/1998 1,012 other chemicals 
3 9/29/1998 8,212 crude and refined petroleum 
4 7/23/1999 3,200 crude and refined petroleum 
5 1/19/2000 1,440 synthetic base fluid 
6 1/21/2000 2,240 crude and refined petroleum 
7 3/1/2002 1,800 synthetic base fluid 
8 5/21/2003 1,421 synthetic base fluid 
9 4/11/2004 1,034 synthetic base fluid 
10 9/15/2004 1,720 crude and refined petroleum 
11 12/3/2004 4,834 other chemicals 
12 9/24/2005 1,104 614 crude and refined petroleum, 490 other 

chemicals 
13 9/24/2005 2,000 Condensate 
14 9/24/2005 1,572 crude and refined petroleum 
15 9/24/2005 1,494 Diesel 
16 10/21/200

7 
1,061 synthetic base fluid 

17 9/13/2008 1,184 550 crude and refined petroleum, 634 other 
chemicals 

18 9/13/2008 1,316 Condensate 
19 9/27/2008 1,718 synthetic base fluid 
20 7/25/2009 1,500 crude and refined petroleum 

 

                                                 
295 BSEE, SUMMARY OCS SPILLS OF 50 BARRELS (2,100 GALLONS) AND GREATER, CALENDAR YEAR 
1964-2013, available at https://www.bsee.gov/sites/bsee.gov/files/reports/incident-and-
investigations/spills-greater-than-50-barrels1964-2012-as-of-august-3-2012.pdf. 
296 Data extracted from BSEE, SUMMARY OCS SPILLS OF 50 BARRELS (2,100 GALLONS) AND GREATER, 
CALENDAR YEAR 1964-2013, available at https://www.bsee.gov/sites/bsee.gov/files/reports/incident-and-
investigations/spills-greater-than-50-barrels1964-2012-as-of-august-3-2012.pdf. 
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The DEIS must model or address the spill volume and frequencies of these other pollutants and 
analyze the impacts these other substances have on the Gulf’s marine and coastal resources. 
 

b) Impacts from allocating three different types of crude oil in the 
SPOT Project. 

 
The DEIS provides no information describing the estimated proportional quantities of 

each of the three types of crude oil—WCS, WTI, and Condensate—that is projected to flow 
through the pipeline and storage systems of SPOT or how and when the three oil types will 
switch on and off through the systems. There is no explanation of any construction or operational 
challenges that comes with allocating three very different types of crude oil into a terminal or 
any analysis of the risks this choice carries in potentially increasing the likelihood of oil spills. 
Given the range in densities of each crude oil (i.e., WCS having an API gravity of approximately 
20.1, WIT an API gravity of approximately 41.3, and Condensate an API gravity of 
approximately 59.4), it seems likely the pressure in the pipelines will differ depending on which 
crude oil is flowing through the system at any given time. Additionally, it is also likely that the 
fluctuations in different oil types entering and leaving the system will cause strain to the 
structural integrity of the pipelines. As identified in the DEIS, a threat to the pipelines is: 
“Fatigue, or structural degradation caused by fluctuations/strain/cyclic stress (cyclic stress is the 
distribution of forces that change over time in a repetitive fashion).”297 The DEIS does not 
analyze or quantify whether the changes in pressure or starts and stops to oil flow to switch 
between the three crude oil types would add stress to the equipment, threatened pipeline failure, 
or increase the risk of oil spills. 

 
c) Impacts from increased vessel traffic. 

 
The DEIS claims the Project’s transportation effects were evaluated based on their 

potential to cause a substantial increase in the risk of vessel collisions or other incidents (e.g., 
grounding).298 However, the DEIS contains an insufficient evaluation and quantification of the 
risk of vessel collisions under the Impacts and Mitigation section for Marine Navigation and 
Vessel Traffic. 

 
The DEIS states that the “proposed Project would increase vessel traffic in the Freeport 

Harbor safety fairway and the Galveston Entrance safety fairway, and near the Freeport Harbor 
Anchorage Area.”299 It explains that two tankers could moor at the SPM buoys and be loaded 
concurrently every day, with a maximum of 365 VLCCs or other crude carriers loaded every 
year.300 Beyond VLCCs, Aframax and Suezmax vessels that are 10-20% smaller in length than 
VLCCs could also be loaded at the SPOT DWP.301 Two support tugs would be used for each 
tanker approach and departure and operations will result in “ongoing, frequent tug vessel travel 
within, to, and from lease blocks 463 and 59-A.”302 Additionally, as many as two vessel round 

                                                 
297 DEIS at 4-11. 
298 Id. at 3-284. 
299 Id. at ES-24. 
300 Id. at 3-168, 3-287. 
301 Id. at 3-288. 
302 Id. at 3-287 to 3-288. 
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trip trips per week would carry workers, supplies, and equipment from Port Freeport to the SPOT 
DWP.303 A maintenance vessel station near Freeport would also make trips to the SPOT DWP on 
an “as needed” basis.304  

 
The DEIS discusses minimizing the risk of vessel collisions during construction of the 

SPOT DWP,305 and analyzes the risk of vessel collisions to marine species,306 but fails to discuss 
any effort to minimize the risk of vessel-to-vessel collisions during operation of the SPOT DWP. 
Instead, the DEIS merely concludes that project-related increases in marine traffic volume would 
have direct, adverse, long-term, and minor impacts on vessel transportation and that supply 
vessel traffic would have a direct, adverse, long-term, and negligible impact on overall vessel 
traffic.307 No analysis is provided regarding the risk of a vessel-to-vessel collision and the 
associated risk of an oil spill. The DEIS fails to determine whether the Project will “cause a 
substantial increase in the risk of vessel collisions or other incidents,” the very criterion it asserts 
it evaluated.308 

 
9. Summary 

 
Overall, MARAD and the USCG should revise the DEIS to ensure that the oil spill 

analysis: 
 
• Begins from a proper environmental baseline; 
• Analyzes the environmental risks and harms from catastrophic spills calculated in the 

worst-case scenario spill model, which estimates a reasonable shutdown time; 
• Analyzes the risks of spills from other chemicals beyond crude oil used for the SPOT 

Project; 
• Provides evidence of sufficient financial assurance to mitigate potential 

environmental harms from an oil spill; 
• Identifies and prepares appropriate oil spill responses actions for the SPOT Project; 

and, 
• Creates new modeling of the most likely spill scenarios that: 

 
1. Incorporates all of the oil spills that have occurred in the past few decades in the 

Gulf; 
2. Provides reasoned analysis in determining the adequate timeframe for each spill 

model; 
3. Quantifies the probabilities of all spill sizes for all oil types that incorporates the 

risks of rupture by dropped anchors, damage by hurricanes, and increased vessel 
traffic; and  

                                                 
303 Id. at 3-289. 
304 Id. at 3-287. 
305 See, e.g., id. at 3-149. 
306 See, e.g., id. at 3-150, 3-168. 
307 Id. 3-288 – 3-289. 
308 Id. 3-2, 3-284. 
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4. Quantifies the size and spread of all oil spill types that accounts for the 
differences in crude oil characteristics and the potential for hurricanes to alter oil 
spill movement. 
 

B. The DEIS Fails to Sufficiently Analyze Oil Spill Impacts to Wildlife and 
Habitat. 

 
The DEIS fails to take a hard look at the impacts of an oil spill associated with the 

proposed SPOT Project on wildlife, including federally listed endangered and threatened species. 
As a result, its determinations of no effect, no adverse effect, and no jeopardy are erroneous, as 
discussed in more detail in Section X.309  

 
The proposed SPOT Project is an export project that will “transport a range of crude oils, 

from ultralight, to light, to heavy grade, from existing and proposed onshore oil infrastructures to 
a proposed offshore SPOT DWP that would enable VLCCs and other crude oil carriers to deliver 
oil to foreign global markets.”310 Onshore Project components would be located in Harris and 
Brazoria Counties in Texas.311 Offshore components would be in Federal waters within the outer 
continental shelf “in Galveston Area lease blocks 463 and A-59, between 27.2 and 30.8 nautical 
miles off the coast of Brazoria County, Texas, in water depths of approximately 115 feet.”312 The 
action area includes “the area affected by onshore and offshore construction and operation 
activities, including the transit for very large crude carriers (VLCCs) that would call on the 
proposed SPOT DWP to load and export crude oil, and areas that could be affected if an oil spill 
occurred during operation of the Project.”313  

 
The Applicant submitted “most likely spill scenario” modeling for spills of heavy crude 

(2,200 bbl), lighter crude (2,200 bbl), condensate (2,200 bbl), and diesel (1,690 bbl).314 The 
model predicted such spills would extend up to 93 miles from the spill site and contaminate up to 
243 miles shoreline.315 A worst-case scenario oil spill model and risk assessment, which 
“assumed a subsea oil spill resulting from a rupture of both crude oil export pipelines caused by 
a dropped or dragged anchor,” showed a release of 687,237 bbl over 36.5 hours.316 A vessel 
collision is expected to release 614,285 bbl over a 1.5-hour release. And, as described above, 
these models are seriously flawed and substantially underestimate the size and extent of an oil 
spill in the area. Given the large volumes associated with such spill scenarios and even larger 
spill sizes that must be evaluated as described above, the USCG and MARAD must adequately 
assess the oil spill risk on the region’s wildlife. The DEIS, as currently drafted, fails to present a 
sufficient assessment, rendering it inadequate under NEPA.  

                                                 
309 DEIS at ES-12. 
310 DEIS App. E, at 7. 
311 Id. 
312 Id. 
313 DEIS App. E, at 2.  
314 If one barrel equals 42 U.S. liquid barrels, then 1,690 barrels equals 71,000 gallons. DEIS App. E, at 
38. 
315 Id. at 38-40. 
316 Id. at 41-42. Note, both the DEIS and DEIS App. X (oil spill modeling technical report) estimate a 
worst-case scenario oil spill releasing 687,272 bbl over 36.5 hours. See, e.g., DEIS App. X at 14-32. 
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1. Overarching shortcomings 
 

As a threshold matter, MARAD and the USCG unreasonably rely on insufficiently 
protective contingency plans and yet-to-be-developed safety plans to protect wildlife and habitats 
from oil spill-related harm.317 For example, in the event of an inadvertent return of drilling muds, 
the DEIS states that “the HDD contractor would evaluate the necessity and effectiveness of 
installing containment” and “whether installation of containment structures would increase 
adverse environmental impacts.”318 No criteria or guidelines for these evaluations are outlined, 
and absent such detail, it is not possible to determine whether the evaluations would ensure 
sufficient consideration of impacts to threatened and endangered species. 

 
When it comes to a spill, the agencies repeatedly state that “[s]afety mechanisms such as 

shutdown valves built into the pipeline system would prevent a continuous release of oil.”319 
Impacts would be “mitigated as much as possible.”320 What would happen to impacted species 
and ecosystems should these safety mechanisms fail, and what “possible mitigation” would look 
like from a natural resource damage perspective, are discussed nowhere in the DEIS. The 
Operational Spill Response Plan that would guide cleanup of hazardous materials including oil 
has not been developed, and its adequacy is thus unascertainable.  

 
Further, the volume expected to be released during a spill varies widely depending on 

circumstance. As noted above, the Applicant cites 2,200 bbl as the “most likely spill 
scenario.”321 The Applicant further “indicates that the largest volume of oil in an isolatable 
section would be associated with the subsea pipeline, which could release over 1.7 million cubic 
feet.”322 This estimate is equivalent to 302,783 bbl of oil.323 The worst-case scenario model 
predicted the release of over 687,000 bbl of oil if both pipelines were ruptured, and over 614,000 
bbl in the event of a vessel collision.324 Such different spill situations likely would require 
different responses, yet there is no discussion of what those responses (e.g., would oil be burned 
at the surface? would dispersants be used?) would be other than a brief inadequate sketch 
provided in Appendix I, the Summary of Hypothetical Oil Spill Response Actions (see Section 
VII.A.3 above). The magnitude of the effects of those spill events and their responses on local 
wildlife and habitats is, therefore, indeterminable. The agencies attempt to utilize indeterminable 
or unquantifiable impacts as a basis for its “no effect/no adverse effect/no jeopardy” 
determinations.325 This evasion of impact evaluation is arbitrary, improper, and unlawful. Some 
of the expected impacts of an oil spill are discussed in the following sections. 

 
 

 

                                                 
317 See, e.g., DEIS App. E, at 46, 50, 52, 54, 56, 58, 66, 88, 97, 103, 105, 107, 112. 
318 DEIS App. E, at 52, 54, 56, 58. 
319 See, e.g., DEIS App. E, at 52, 54, 56, 58, 66, 97. 
320 Id. at 107. 
321 DEIS App. E, at 38. 
322 Id. at 52. 
323 If 5.61458 cubic feet equals one bbl, then 1.7 million cubic feet equals 302,783 bbl; id. at 52. 
324 Id. at 41-42. 
325 See, e.g., id. at 89, 97, 103, 105, 107, 112. 
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2. Wildlife health effects of a spill—In general 
 

        All phases of offshore oil and gas exploration, development, and transportation affect 
wildlife and fisheries species and their habitat. As described in Section VII.A., above, the 
Deepwater Horizon tragedy highlighted the catastrophic impacts of massive oil spills. More 
routine activities harm species through water quality impairment, habitat destruction, and the 
introduction of marine debris. Oil and gas production also unleash greenhouse gases into the 
atmosphere, contributing to climate change-related phenomena including increased sea surface 
temperatures and ocean acidification. 

 
Oil spills can be lethal—killing marine wildlife directly. Impacts of oil exposure include 

behavioral alteration, suppressed growth, reduced immunity to disease and parasites, and 
histopathological lesions.326 In addition to these more immediate consequences, oil spills can 
produce insidious, lingering effects such as impaired reproduction. Chronic exposure to oil, even 
at sublethal levels, can impact wildlife species and ecosystems for decades.327  

 
Wildlife and fisheries species exposed to oil spills encounter hundreds to thousands of 

different chemical compounds. In addition to petroleum hydrocarbons (gas and oil), the 
Deepwater Horizon spill released n-alkanes, branched alkanes, monoaromatic hydrocarbons 
(including benzene, toluene, and xylene) and significant quantities of polycyclic aromatic 
hydrocarbons (“PAHs”).328 Among the most toxic of these substances, PAHs and their 
metabolites have significant negative impacts on humans and wildlife.329 PAHs induce a wide 
                                                 
326  Moore, S.F. & R.L. Dwyer, Effects of oil on marine organisms: a critical assessment of published 
data, 8 WATER RESEARCH 819 (1974); NEFF, J.M. & J.W. ANDERSON, RESPONSE OF MARINE ANIMALS 
TO PETROLEUM AND SPECIFIC PETROLEUM HYDROCARBONS (1981); Holdway, D.A., The acute and 
chronic effects of wastes associated with offshore oil and gas production on temperate and tropical 
marine ecological processes, 44 MARINE POLLUTION BULL. 185 (2002); GERACI, JOSEPH R. & DAVID J. 
ST. AUBIN (EDS.), SEA MAMMALS AND OIL: CONFRONTING THE RISKS (2012); Almeda, Rodrigo, Cammie 
Hyatt & Edward J. Buskey, Toxicity of dispersant Corexit 9500A and crude oil to marine 
microzooplankton, 106 ECOTOXICOLOGY & ENVTL. SAFETY 76 (2014). 
327  Peterson, C. H. et al., Long-term ecosystem response to the Exxon Valdez oil spill, 302 SCI. 2082 
(2003); Peterson, Charles H. et al., A tale of two spills: novel science and policy implications of an 
emerging new oil spill model, 62 BioScience 461 (2012); LOUGHLIN, THOMAS R. (ED.), MARINE 
MAMMALS AND THE EXXON VALDEZ (2013); WALKER, COLIN H. & DAVID R. LIVINGSTONE (EDS.), 
PERSISTENT POLLUTANTS IN MARINE ECOSYSTEMS (2013). 
328 Collier, Tracy K. et al., Effects on fish of polycyclic aromatic hydrocarbons (PAHs) and naphthenic 
acid exposures, 33 ORGANIC CHEMICAL TOXICOLOGY OF FISHES 195 (2014); Venn-Watson, Stephanie et 
al., Adrenal Gland and Lung Lesions in Gulf of Mexico Common Bottlenose Dolphins (Tursiops 
truncatus) Found Dead following the Deepwater Horizon Oil Spill, PLoS ONE 10:e0126538 (2015); 
Negri, Andrew P. et al., Acute ecotoxicology of natural oil and gas condensate to coral reef larvae, 6 
NATURE SC. REPORTS 21153 (2016); Smith, Cynthia R. et al., Slow recovery of Barataria Bay 
dolphin health following the Deepwater Horizon oil spill (2013-2014) with evidence of persistent lung 
disease and impaired stress response, 33 ENDANGERED SPECIES RESEARCH 127 (2017). Subsurface total 
PAHs reached 189 µg/L at a depth of 1300 m within 5 km of the Deepwater Horizon wellhead. Negri et 
al. 2016. 
329 See, e.g., DEIS App. E, at 39; Eisler, Ronald, Polycyclic aromatic hydrocarbon hazards to fish, 
wildlife, and invertebrates: a synoptic review, U.S. FISH & WILDLIFE SERV. BIOLOGICAL REPORT 
85(1.11) (1987); Hawkins, W.E. et al., Carcinogenic effects of some polycyclic aromatic hydrocarbons on 
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variety of detrimental effects in aquatic organisms including reproductive harm, compromised 
immune system function, cancer, and death from acute toxicity. These harms impact species 
across taxa, from bacteria to invertebrates, fish to reptiles, birds to mammals.  
 

The toxicity of PAHs has long been known.330 A 1987 U.S. Fish and Wildlife Service 
Biological Report describes the effects of PAHs on humans and wildlife as follows: 

 
Several polycyclic aromatic hydrocarbons (PAHs) are among the most potent 
carcinogens known to exist, producing tumors in some organisms through single 
exposures to microgram quantities. PAHs act at both the site of application and at 
organs distant to the site of absorption; their effects have been demonstrated in 
nearly every tissue and species tested, regardless of the route of administration. 
The evidence implicating PAHs as an inducer of cancerous and precancerous 
lesions is becoming overwhelming, and this class of substances is probably a 
major contributor to the recent increase in cancer rates reported for industrialized 
nations. PAHs were the first compounds known to be associated with 
carcinogenesis. … PAH-induced cancers in laboratory animals is [sic] well 
documented. … Teratogenic or carcinogenic responses have been induced in 
sponges, planarians, echinoderm larvae, teleosts, amphibians, and plants by 
exposure to carcinogenic PAHs. An unusually high prevalence of oral, dermal, 
and hepatic neoplasms have been observed in bottom-dwelling fish from polluted 
sediments containing grossly-elevated PAH levels. PAH compounds have 
damaged chromosomes in cytogenetic tests, have produced mutations in 

                                                                                                                                                          
the Japanese medaka and guppy in waterborne exposures, 94 SCI. TOTAL ENV’T 155 (1990); Meador, 
J.P. et al., Bioaccumulation of Polycyclic Aromatic Hydrocarbons by Marine Organisms, 143 REV. 
ENVTL. CONTAMINATION & TOXICOLOGY 79 (1995); Arfsten, Darryl P., David J. Schaeffer & Daniel C. 
Mulveny, The effects of near ultraviolet radiation on the toxic effects of polycyclic aromatic 
hydrocarbons in animals and plants: a review, 33 ECOTOXICOLOGY & ENVTL. SAFETY 1-24 (1996); 
Reynaud, S. & P. Deschaux, The effects of polycyclic aromatic hydrocarbons on the immune system of 
fish: a review, 77 AQUATIC TOXICOLOGY 229 (2006); Allan, Sarah E., Brian W. Smith & Kim A. 
Anderson, Impact of the Deepwater Horizon oil spill on bioavailable polycyclic aromatic hydrocarbons 
in Gulf of Mexico waters, 46 ENVTL. SCI. & TECH. 2033 (2012); Almeida, Joana R., Carlos Gravato & 
Lúcia Guilhermino, Biological parameters towards polycyclic aromatic hydrocarbons pollution: a study 
with Dicentrarchus labrax L. exposed to the model compound benzo(a)pyrene, 223 WATER, AIR & SOIL 
POLLUTION 4709 (2012); Cox, Oliver N. & William H. Clements, An integrated assessment of polycyclic 
aromatic hydrocarbons (PAHs) and benthic macroinvertebrate communities in Isle Royale National 
Park, 39 J. GREAT LAKES RESEARCH 74 (2013); Incardona, John P. et al., Exxon Valdez to Deepwater 
Horizon: comparable toxicity of both crude oils to fish early life stages, 142 AQUATIC TOXICOLOGY 303 
(2013); Paruk, James D. et al., Polycyclic aromatic hydrocarbons detected in common loons (Gavia 
immer) wintering off coastal Louisiana, 37 WATERBIRDS 85 (2014); Peña, Edwin A. et al., Detection of 
polycyclic aromatic hydrocarbons (PAHs) in raw menhaden fish oil using fluorescence spectroscopy: 
method development, 34 ENVTL. TOXICOLOGY & CHEMISTRY 1946 (2015). 
330 See Albers, Peter., Petroleum and Individual Polycyclic Aromatic Hydrocarbons, Ch. 14 in David J. 
Hoffman et al. (eds.), HANDBOOK OF ECOTOXICOLOGY (2d) (2002) (noting that the scientific 
community identified the carcinogenic nature of benzo(a)pyrene in 1918). 
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mammalian cell culture systems, and have induced DNA repair synthesis in 
human fibroblast cultures.331 
 

In sum, the potential of PAHs to harm organisms across the animal kingdom is overwhelming.332  
 

In addition to being carcinogenic, PAHs can increase inflammation and suppress immune 
function.333 PAHs also can be teratogenic (i.e., toxic to embryos).334 PAHs fall into the class of 
endocrine disrupting chemicals, i.e., chemicals that interfere with hormone systems.335 PAHs 
may disrupt hormone systems in a number of ways: by influencing steroid production and 
metabolism; by interacting with receptors and other elements that play a role in hormone 
processes; by altering enzyme expression; by suppressing hormone (e.g., estrogen) synthesis; by 
influencing neurotransmitters; and by altering hormone metabolism.336  

 
Animals uptake PAHs through various mechanisms including dermal contact, inhalation, 

and ingestion of contaminated prey or sediment.337 Certain types of animals, including bivalve 
mollusks, metabolize PAHs338 less readily and thus are more likely to bioaccumulate them in 
fatty tissues.339 Cellular proliferative disorders, similar to tumors in vertebrates, have been 
observed in mussels with high PAH concentrations.340 Other organisms, including fish, birds, 
and mammals, readily metabolize PAHs. While this metabolic activity may sound beneficial, it 
can be problematic when metabolized byproducts prove more harmful than the parent PAH.341  
 

Myriad hazardous contaminants (e.g., diesel, gasoline, oil, hydraulic fluids, drilling 
muds) could be released from SPOT-Project related vessels, HDD operations, and the 
platform.342 As the Deepwater Horizon spill made abundantly clear, oil spills pose an immediate 
and pressing threat to Gulf of Mexico wildlife and their habitats. All four of the modeled spills 

                                                 
331 Eisler 1987. 
332 Albers 2002. 
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S.M. Mansour, A review on polycyclic aromatic hydrocarbons: source, environmental impact, effect on 
human health and remediation, 25 EGYPTIAN J. PETROLEUM 107 (2016). 
334 Rengarajan et al. 2015. 
335 Kannan, Kurunthachalam & Emily Perrotta, Polycyclic aromatic hydrocarbons (PAHs) in livers of 
California sea otters, 71 CHEMOSPHERE 649 (2008) (noting weak estrogenic responses induced by four-
ring and higher PAHs); Kabir, Eva Rahman, Monica Sharfin Rahman & Imon Rahman, A review on 
endocrine disruptors and their possible impacts on human health, 40 ENVTL. TOXICOLOGY & 
PHARMACOLOGY 241 (2015); Troisi, G., S. Barton & S. Bexton, Impacts of oil spills on seabirds: 
unsustainable impacts of non-renewable energy, 41 INT’L J. HYDROGEN ENERGY 16,549 (2016) 
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336 Collier et al. 2014. 
337 Id.; Abdel-Shafy & Mansour 2016. 
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Albers 2002. 
339 Eisler 1987; Meador et al. 1995; Albers 2002; Collier et al. 2014; Abdel-Shafy & Mansour 2016. 
340 Eisler 1987. 
341 Albers 2002.  
342 DEIS at 37. 
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submitted by the Applicant led to exceedance of the acute PAH effects threshold for plankton 
(100 ppb-hours), and two led to exceedance of the acute effects threshold for fish and pigmented 
invertebrates (1,000 ppb-hours).343 Given the contaminant and oil spill threats posed by SPOT to 
Gulf of Mexico wildlife and ecosystems, it is incumbent upon the agencies to conduct a reasoned 
and thorough risk analysis that can be reviewed by the public. The cursory analysis presented in 
the DEIS fails in this regard.  

 
Such failure is particularly glaring considering numerous species in the Gulf of Mexico 

are already listed under the federal Endangered Species Act (“ESA”) and threatened by existing 
oil and gas activity. Indeed, much of the agency’s analysis of the impacts of an oil spill, along 
with other threats from the Project to ESA-protected wildlife, is contained not within the DEIS 
but in an appendix to the DEIS, which is improper under NEPA.344 

 
3. Species under U.S. Fish & Wildlife Service jurisdiction 

 
The USCG’s and MARAD’s discussion of threats to ESA-listed species under the U.S. 

Fish and Wildlife Service’s jurisdiction in their DEIS fails to take a hard look at the direct, 
indirect, and cumulative impacts of the SPOT Project as required by NEPA. These failures, 
described below, render the DEIS legally deficient. 

 
a) West Indian manatee 

 
The USCG and MARAD insufficiently analyze the impacts of contaminant releases and 

oil spills on the West Indian manatee (Trichechus manatus). While routine SPOT construction 
and operational activities may not destroy seagrass beds important to West Indian manatees, 
crude oil or other contaminants released or spilled in conjunction with the Project stand to harm 
both seagrass beds and any individual manatees in the area. Manatees may be exposed to these 
contaminants through dermal contact, inhalation, or ingestion. The action agencies acknowledge 
the potential long-term impacts of such exposure, but dismiss the potential harm from a spill or 
release stating that “safety mechanisms such as shutdown valves” would stop any continuous 
spills.345 They also rely on a yet-to-be developed “Operational Spill Response Plan” to support 
their conclusion that any spill impacts would be de minimis.346 Yet, as we saw with Deepwater 
Horizon, safety mechanisms do not guarantee operational safety, and reliance on a nonexistent 
spill response plan does not provide an adequate basis for the agencies to conclude “no adverse 
effect.” 
 

While thus acknowledging that inadvertent returns, discharges, and spills could affect the 
species, the agencies rely on contractor discretion (in the event of an inadvertent return) and the 
as-yet undeveloped Operational Spill Response Plan (in the event of a hazardous material spill) 
to mitigate that impact.347 This reliance on unexplained and undeveloped guidance does not 

                                                 
343 Id. 
344 See, e.g., Oregon Envtl. Council, 817 F.2d at 494.  
345 DEIS App. E, at 52, 53. 
346 Id. 
347 DEIS App. E, at 52. 
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adequately protect the West Indian manatee from spill impacts. Further, the agencies do not 
provide any discussion of what those impacts might be. 

 
b) Birds 

 
The USCG and MARAD insufficiently analyze the direct, indirect, and cumulative 

impacts of contaminant releases and spills on four ESA-listed bird species: the eastern black rail 
(Laterallus jamaicensis), piping plover (Charadrius melodus), red knot (Calidris canutus rufa), 
and whooping crane (Grus americana).348 The discussion of potential impacts is cursory and 
incomplete, and unreasonably relies on discretionary and as-yet-undeveloped contingency and 
safety plans. 

 
The agencies acknowledge that inadvertent returns of drilling mud could damage habitat 

for the eastern black rail, piping plover, and red knot.349 Yet as described above, the agencies 
state that the HDD contractor’s evaluation of “the necessity and effectiveness of installing 
containment” and determination “whether installation of containment structures would increase 
adverse environmental impacts” will sufficiently alleviate this impact.350 Given that no criteria or 
guidelines for these evaluations are outlined, they cannot ensure adequate protection of these 
listed bird species.  

 
While stating that hazardous material (including oil) spills could impact the black rail, 

piping plover, and red knot (through, e.g., habitat degradation, clean-up operations, external and 
internal oiling, reduced nesting success), the agencies once again rely on the “low risk” of a spill 
and an undeveloped Operational Spill Response Plan to assert that oil spill risks are 
insignificant.351 The agencies also state that habitat impacts for both piping plovers and red knots 
would be temporary, not permanent; however, the agency seems to be looking solely at 
construction impacts and fails to describe the duration of impacts expected with a hazardous 
material or oil spill.352  
 

The USCG and MARAD fail to discuss the risk a SPOT-related hazardous material spill 
poses to the small population of endangered whooping cranes (Grus americana) that winters 
along the Gulf of Mexico coast in Texas. The agencies must rectify this omission.  

 
In short, the information provided by the USCG and MARAD as to contaminant release 

and oil spill-related threats posed by SPOT to ESA-listed bird species is incomplete, and fails to 
constitute the “hard look” required by NEPA. 
 

c) Sea turtles 
 

The USCG and MARAD insufficiently analyze the direct, indirect, and cumulative 
impacts of land-based contaminant releases and oil spills on five ESA-listed sea turtle species: 
                                                 
348 DEIS App. E, at 53-61. 
349 Id. at 54, 56, 58. 
350 DEIS App. E, at 54. 
351 Id. at 54-55, 56-57, 58-59. 
352 Id. at 57, 59. 
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the green sea turtle (Chelonia mydas), hawksbill sea turtle (Eretmochelys imbricata), Kemp’s 
ridley sea turtle (Lepidochelys kempii), leatherback sea turtle (Dermochelys coriacea), and 
loggerhead sea turtle (Caretta caretta).353  

 
i. Terrestrial effects of oil spills on sea turtles—in general 

 
All sea turtle species that inhabit the Gulf of Mexico—green, hawksbill, Kemp’s ridley, 

leatherback, and loggerhead—are listed and protected under the ESA.354 Oil harms sea turtles via 
myriad avenues of exposure. Eggs exposed to oil on nesting beaches or via egg-laying by an 
oiled female suffer increased mortality from smothering or exposure to toxicants.355 Clean up 
activities associated with oil spills also can harm sea turtles, e.g., through mechanized beach 
clean-ups that crush nests or disrupt nesting behavior.356  
 

There exist specific concerns about the toxicity of PAHs for marine turtles. PAHs have 
been detected in the adipose tissue and liver of a stranded leatherback turtle (Dermochelys 
coriacea) and are frequently identified in blood samples of loggerhead (Caretta caretta), green 
(Chelonia mydas), and hawksbill (Eretmochelys imbricate) sea turtles.357 Following the 
Deepwater Horizon spill, levels of PAH metabolites in bile and PAHs in tissues of sea turtles 
“were positively correlated with the degree of external and internal oiling, demonstrating 
exposure, uptake and absorption of oil.”358  
 

In freshwater turtles, PAH exposure correlates with deformities. High PAH loads were 
detected in lipid samples from female snapping turtles (Chelydra serpentine) and painted turtles 
(Chrysemys picta) from the John Heinz National Wildlife Refuge in Philadelphia, 
Pennsylvania.359 Rates of deformity in turtle embryos and adults from the Refuge—
abnormalities known to be caused by PAHs and similar toxins—were much higher than from an 
uncontaminated reference site.360 Three-ring PAHs also likely played a role in genotoxicity of 
European pond turtles.361 Recent research findings suggest the presence of heritable mutations 
from contaminant exposure that decrease hatching success and juvenile survival.362  
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Division (2003). 
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ii. Failures of the DEIS 
 

First, the agencies’ species-specific discussions of land-based threats to green, hawksbill, 
and leatherback sea turtles omit mention of contamination and spills—ostensibly because these 
species do not nest in the area.363 However, the evidence upon which the agencies rely for this 
conclusion is not explained in any detail.364 The agencies rely on personal communication with a 
National Park Service employee to create a table of known sea turtle nests in the vicinity of the 
SPOT Project,365 but do not describe how this data was gathered. Whether the data represents 
systemic annual monitoring or opportunistic sightings bears on its comprehensiveness and 
reliability, and the USCG and MARAD must describe this information in more detail. Moreover, 
available information indicates that these species of sea turtles do in fact nest in the Project area. 
For example, a database from the Texas Parks & Wildlife Department of rare, threatened and 
endangered species in Texas indicates that “some nesting” of green sea turtles occurs in Texas 
from April to September, including in Brazoria County.366  
 

When the agencies discuss the risk of contamination and oil spills on nesting turtles in the 
region, they downplay its potential significance. Inadvertent returns are described as “temporary 
and localized,” and insignificant “except if [they] occur … in the immediate vicinity of [a] 
nest.”367 The agencies utilize their pat language about contractor discretion and containment to 
assure the reader that the risks to sea turtles from such a release will be small. However, they fail 
to describe what impacts (including population-level impacts) the destruction of a nest(s) may 
have on any affected species. 

 
The agencies state that oil spills and related clean-up activities will impact adult female 

sea turtles, eggs, and hatchlings, and theoretically could result in population-level impacts 
resulting from nest failure and olfactory disruption.368 However, they dismiss this eventuality, 
relying on undeveloped “safety mechanisms” to conclude that oil spill impacts would be 
insignificant.369 Such a conclusion is unsupportable, both because of what we know about spill 
impacts on sea turtles generally and because of other information provided in the DEIS. 

 
d) Texas prairie dawn flower 

 
The USCG and MARAD fail to analyze the direct, indirect, and cumulative impacts of 

contaminant releases and spills on the Texas prairie dawn flower (Hymenoxys texana).370 The 
agencies acknowledge that suitable soils for this species occur in the Project area but omit any 
discussion of the effects of contaminant releases or spills.371 The agencies must explain why 
releases or spills would not impact this species. 

                                                 
363 DEIS App. E, at 61-63, 66. 
364 See id. at 63. 
365 Id. at Table 6.2.6-1 
366 The database is available at https://tpwd.texas.gov/gis/rtest/.  
367 DEIS App. E, at at 66. 
368 Id. at 66. 
369 Id. at 66-67. 
370 DEIS App. E, at 67-68. 
371 Id. 

https://tpwd.texas.gov/gis/rtest/


60 
 

4. Species under NOAA Fisheries’ jurisdiction 
 

The USCG’s and MARAD’s discussion of threats to ESA-listed species s under the 
National Oceanic and Atmospheric Administration (“NOAA”) Fisheries’ jurisdiction in their 
DEIS fails to take a hard look at the direct, indirect, and cumulative impacts of the SPOT project 
as required by NEPA. These failures, described below, render the DEIS legally deficient. 
 

a) Seven coral species 
 

The USCG and MARAD fail to take a hard look at the direct, indirect, and cumulative 
impacts of the  SPOT Project on seven threatened coral species: rough cactus coral 
(Mycetophyllia ferox), pillar coral (Dendrogyra cylindrus), lobed star coral (Orbicella annularis, 
mountainous star coral (O. faveolata), boulder star coral (O. franksi), staghorn coral (Acropora 
cervicornis), and elkhorn coral (A. palmate).372 The agencies state that “the SPOT Project area is 
either outside the species’ known range or the Project area does not contain suitable habitat.”373 
However, the agencies neglect to discuss whether and how contaminant releases or oil spills 
associated with the SPOT Project might be transported via ocean currents and storm events and 
affect these coral species. The agencies must rectify this serious omission given the threats posed 
to coral species by oil spills. 

 
The Deepwater Horizon oil spill affected both shallow-water and deep-sea corals in the 

Gulf of Mexico, including hard corals (Scleractinia), soft corals (Octocorallia), and black corals 
(Antipatharia).374 As sessile benthic invertebrates, corals cannot actively avoid exposure to oil 
spills.375 As a result, they (and their associated communities) are vulnerable to this type of 
disturbance and slow to recover.376 Reduction of adult coral populations by oil spills places these 
species at high risk of local extirpation from these events.377 This has ecological and economic 
implications, as coral reefs serve as principal habitat-forming species, providing important 
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ecosystem functions including shelter as well as egg-laying, nursery, feeding, and spawning 
grounds for fish, sharks, and invertebrates.378  

 
Scientists have recorded impacts directly attributable to Deepwater Horizon on deepwater 

coral communities in the Gulf of Mexico.379 Up to ninety percent of corals in some colonies 
within 6 km of the wellhead were coated with a brown, oil-containing flocculant material 
(“floc”).380 Thirteen km from the wellhead,381 a gorgonian coral community was discovered 
partly (>50%) covered with floc fingerprinted to the Deepwater spill.382 Corals covered with floc 
exhibited stress responses including excess mucus production, tissue damage and loss, and 
sclerite enlargement; some died.383 Brittle stars living on many of the corals also showed 
abnormal coloration and behavior.384 Six weeks after discovery, those corals exhibited signs of 
stress and deterioration including the onset of hydroid colonization.385 When resurveyed a year 
later, many of the affected corals showed tissue death and/or colonization with hydrozoans, and 
the extent of hydroid colonization continued to increase over time.386 The oil spill also affected 
another site, some 22 km from the wellhead.387  

  
While these impacts were striking, they also likely only represent the tip of the iceberg. 

“There are likely to be invisible impacts to fauna, either directly on reproductive tissue or, more 
generally, from the energetic cost of dealing with toxicant exposure.”388 Even if corals are able to 
heal from harms caused by oil and associated toxicants, such healing draws energy away from 
reproduction—which already occurs at low rates in deep sea coral species.389 This spill thus may 
have population-level impacts and it may be years before the full extent of harms to deepwater 
corals from the Deepwater Horizon spill manifest.390  

 
Shallower water corals (68-88 m depth) at Alabama Alps Reef, Roughtongue Reef, and 

Yellowtail Reef in the Pinnacle Trend in the northern Gulf of Mexico also suffered harm from 
the Deepwater Horizon spill.391 Fifty percent of these corals exhibited injury in the wake of the 
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spill, including eroded polyps, loss of tissue, discoloration, expanded overgrowth, bare skeletons, 
missing and broken branches, and toppling of coral colonies; injury has progressed and recovery 
appears unlikely.392 It is likely these reefs were affected as surface slicks dispersed through 
application of Corexit, burning, or storm activity.393  

 
In addition to the harms observed in the field, laboratory studies with corals have 

documented broad impacts from oil and associated contaminant exposure including reduced and 
abnormal growth, tissue damage and death, zooxanthellae expulsion, abnormal feeding and 
swimming behaviors, inhibited settlement and metamorphosis, increased susceptibility to 
bacterial infection, damaged reproductive function (e.g., lower gonad numbers, sterilization of 
gametes), premature larval release, impaired larval metamorphosis and recruitment, 
bioaccumulation of toxic compounds in exoskeletons, tissue loss, and mortality.394 Levels of 
exposure seen to inhibit metamorphosis in the lab were similar to those measured in subsurface 
waters after Deepwater Horizon.395 Also in the lab, two Octocoral and one Antipatharian (black) 
coral species from the deep Gulf of Mexico experienced partial or total fragment mortality from 
oil, dispersant, and oil-dispersant mixtures.396  

 
Given the harm suffered by Gulf of Mexico coral reefs in the wake of the Deepwater 

Horizon spill, the agency must conduct a more searching and thorough analysis of the potential 
impacts of contaminant- or oil spill-induced harm, including harm from clean-up activities (e.g., 
the use of dispersants)397 to the seven listed coral species. This analysis should include current 
models to reflect expected dispersion of oil from the spill site. 
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b) Five whale species 
 

The USCG and MARAD fail to sufficiently analyze the direct, indirect, and cumulative 
impacts of SPOT-related contaminant releases or oil spills on five ESA-listed whale species: the 
fin whale (Balaenoptera physalus), Gulf of Mexico Bryde’s whale (B. edeni), North Atlantic 
right whale (Eubaleana glacialis), sei whale (B. borealis), and sperm whale (Physeter 
microcephalus).  

 
i. Effects of an oil spill on whales—in general 

 
Marine mammals including whales suffer casualties from oil spill incidents. Routes of 

exposure include inhalation, aspiration, ingestion (either directly or of contaminated prey), and 
dermal contact/adsorption.398  
 

Because cetaceans breathe at the air/water interface, and because they experience deep 
lung air exchange (80-90% lung volume) with each breath, they experience a high magnitude 
and duration of exposure to toxic oil droplets, volatile organic compounds, and aerosolized oil 
compounds including PAHs.399 Dispersants increase the escape rate and reduce droplet size, 
enhancing exposure.400 Cetaceans also lack turbinates that filter air en route to the lungs, and 
toxicant adsorption is facilitated by a rich lung blood supply that takes the contaminants directly 
to the heart and rest of the body prior to detoxification in the liver.401 Oil can also damage lung 
tissues directly.402 In other species, inhaled PAHs can denude mucosal surfaces, irritate airways, 
and cause bronchial and lung tissue inflammation and necrosis, systemic toxicity, and 
immunotoxicity.403 
 

Inhalation of toxic hydrocarbons can cause respiratory irritation, inflammation, 
emphysema, and pneumonia.404 Inhalation of additional harmful compounds can occur when 
surface oil is burned as part of clean-up efforts.405 Even years after exposure to toxic fumes 
released during oil spills, cetaceans can suffer mortality.406 If absorbed into the lungs and 
bloodstream, toxic hydrocarbons can accumulate in tissues like the brain and liver. Exposure can 
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cause neurological disorders and organ damage, anemia and immune suppression, and 
reproductive failure or death.407  
 

In addition to inhaling oil compounds, cetaceans may be exposed through aspiration or 
ingestion. Aspiration can occur if cetaceans incidentally draw contaminated seawater into their 
lungs, or if they ingest oil and, succumbing to nausea, aspirate contaminated vomit.408 Aspiration 
can cause physical injury, including severe inflammatory response and lung disease (pneumonia, 
fibrosis, abscesses, infection, and pulmonary dysfunction).409  
 

Ingestion of oil can occur incidentally through feeding behaviors or through intake of 
contaminated prey.410 Baleen whales that filter-feed at the surface are vulnerable to coating and 
fouling their baleen plates with oil, thereby decreasing their ability to eat.411 Cetaceans may 
ingest oil- and toxicant-contaminated zooplankton and fish prey, leading to gastrointestinal 
inflammation, ulcers, bleeding, diarrhea, and maldigestion.412 Highly endangered Gulf of 
Mexico Bryde’s whales utilize a foraging strategy called “lunge feeding,” in which whales 
engulf a large volume of water—potentially contaminated water—at high speed, then filter prey 
out of that water through a closed mouth.413 In addition to prey, contaminants are likely to be 
entrained in the baleen plates, increasing the whale’s toxicant load.  
 

Finally, oil and related toxicants can be adsorbed through dermal contact, especially 
through sensitive areas like the eyes, mouth, and blowhole, as well as abrasions or other 
lesions.414 PAH contamination constitutes a key oil spill-related threat and these compounds 
have been found in tissues of marine mammals including sperm whales and fin whales.415 
Documented effects of PAHs on marine mammals include carcinogenesis, dermal irritation, 
conjunctivitis, thermoregulatory effects, hepatic and hypothalamic lesions, hepatic necrosis, and 
reduced survival of young.416 PAHs also have shown strong cytotoxic effects on marine mammal 
testis and likely contribute to adrenal gland lesions.417  
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Heavy metal exposure poses a threat to marine wildlife in the wake of an oil spill.418 Oil 
from the Deepwater Horizon blowout contained measurable amounts of aluminum, chromium, 
cobalt, copper, iron, lead, magnesium, nickel, vanadium, and zinc.419 Nickel and chromium 
damage DNA and cause cancer in animals and humans, and researchers found high levels of both 
these metals in skin samples from northern Gulf of Mexico sperm and Bryde’s whales taken after 
the Deepwater Horizon spill.420 This has potentially grave health implications, as metal 
concentrations in skin typically are lower than in vital organs including the liver, lungs, brain, 
and reproductive organs.421 Geospatial analysis showed that whales with higher concentrations 
of nickel and chromium in their skin were sampled in areas more heavily contaminated with 
Deepwater Horizon oil.422 In addition to being exposed dermally, it is likely that cetaceans were 
exposed to heavy metals through inhalation, especially during burn operations.423 High 
concentrations of sperm whales were observed within 50 km of the epicenter of burn operations, 
and these whales likely were exposed to the smoke plume.424  

 
Metals bioaccumulate in animal tissues and can remobilize during periods of 

physiological stress, so exposure to and effects from these metals likely will persist for years.425 
Indeed, long-term impacts from oil spills have been observed for other species. Long-term 
studies of killer whales impacted by the Exxon Valdez spill indicate that oil spills can have long-
term, population-level effects on marine mammals. A resident killer whale pod that suffered a 
33% loss in the year following the Exxon Valdez spill had not recovered to pre-spill numbers 
sixteen years after the spill, while a transient pod that experienced a 41% loss, including 
reproductive-age females, has continued to decline toward extinction since the spill.426  
 

From February 2010 through July 2014, the Gulf of Mexico experienced its longest 
marine mammal die-off in history.427 More than 1100 cetaceans were documented to have 
perished in this event, and recovered carcasses represent an extremely small fraction428 of lost 
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animals.429 This unusual mortality event largely overlapped with the release of oil (and 
associated contaminants including PAHs) during the Deepwater Horizon spill.430 As explained 
by Takeshita et al. (2017), oil from Deepwater Horizon: 

 
[c]ontaminated the air and waters throughout the [northern Gulf of Mexico] from 
the deep ocean release point, spreading throughout the water column, forming 
extensive surface slicks, releasing aerosols and vapors above the surface slick, 
mixing across the shelf and into estuaries, and finally being deposited on marshes 
and beaches along the coast. Cetaceans use all of these habitats. 

 
Marine mammals “likely experienced heterogeneous combinations of exposures from 
contaminated air, water, and sediment via inhalation, ingestion, aspiration, and adsorption.”431 
The full extent of impacts to marine mammals and their ecosystems will never be quantified.432  
 

During and in the wake of the Deepwater Horizon oil spill, responders recorded 85 
occurrences of cetaceans swimming in or near petroleum products.433 At least 15 of the 21 
cetacean species known to regularly inhabit the northern Gulf of Mexico were exposed to the 
surface slick.434 Some of these animals presented with oil adhered to their bodies, contradicting 
previous speculation that such adherence would not occur.435 These occurrences involved 
Atlantic spotted dolphin (Stenella frontalis), bottlenose dolphin (Tursiops truncatus), Cuvier’s 
beaked whale (Ziphius cavirostris), pantropical spotted dolphin (Stenella attenuata), pygmy 
sperm whale (Kogia breviceps), Risso’s dolphin (Grampus griseus), rough-toothed dolphin 
(Steno bredanensis), sperm whale (Physeter macrocephalus), spinner dolphin (Stenella 
longirostris), striped dolphin (Stenella coeruleoalba), and Clymene dolphin (Stenella clymene); 
two categories of unidentified cetacean also were affected.436 Additional circumstantial evidence 
of oil exposure to more than 6,400 individuals comes from overlap between cetacean sightings 
and the oil slick footprint between 28 April and 10 August 2010.437 Given the extent of the oil 
footprint in prime cetacean habitat, it is likely the number of affected individuals was far greater 
than these documented occurrences.438 Several Gulf of Mexico species that experienced 
significant impacts from the Deepwater Horizon spill and its cleanup are discussed in more detail 
below. 
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ii. Sperm whales 
 

The Mississippi Canyon area, site of the Deepwater Horizon spill, serves as important 
foraging habitat for a population of endangered sperm whales that consists of only 763 
individuals.439 Acoustic studies confirmed whales were in the vicinity of the oil spill, and 
Unified Command received multiple reports of sperm whales swimming in oiled waters.440 
Approximately 16% of sperm whale habitat was oiled by the Deepwater Horizon spill, and an 
estimated 7% of the population lost.441 Scientists estimate it will take at least 21 years for the 
population to recover from these losses.442  
 

Researchers found that sperm whale acoustic activity in the vicinity of the spill decreased 
by a factor of two as acoustic activity at sites distant from the spill increased.443 This suggests 
that some sperm whales relocated away from the Deepwater Horizon disturbance, albeit after 
exposure to oil, associated toxicants (which are genotoxic and cytotoxic to sperm whale skin 
cells), and dispersants.444  

 
Indeed, Gulf of Mexico sperm whales showed evidence of exposure to Deepwater 

Horizon oil. The average concentration of nickel (a heavy metal found in Deepwater Horizon oil 
samples) in skin biopsies of Gulf of Mexico whales was 15.9 ppm—over six times higher than 
the global average of 2.4 ppm.445 Female and sub-adult male sperm whales, which are known to 
be resident in the Gulf of Mexico, had higher mean nickel concentrations than transient adult 
males.446 Skin levels of chromium in Gulf whales were 1.4 times higher than the global average 
(12.8 ppm vs. 9.3 ppm), and likewise were highest in resident whales.447 This combined 
evidence implicates Deepwater Horizon in the whales’ exposure. 
 

c) Gulf of Mexico Bryde’s whales  
 

While there are no active oil and gas platforms in the Gulf of Mexico Bryde’s whales’ 
primary habitat, the Deepwater Horizon spill hit the population hard: an estimated 48% of their 
habitat was oiled and the whales suffered an estimated 22% population decline from their pre-
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spill population size.448 One whale showed evidence of exposure to the Deepwater Horizon oil-
associated nickel (17.2 ppm) and chromium (12.2 ppm), with high skin concentrations of these 
heavy metals.449 Additional mortality and reduced fecundity are expected to occur for decades, 
and estimated time to recover to a pre-Deepwater baseline is 69 years.450  
 

Oil and gas activity west of 88°W may be hindering Bryde’s whale recovery, as “[o]il 
platforms act as artificial reefs and modify the natural biota;451 high-speed service vessel traffic 
increases noise levels and risk of oil and leaks, and seismic surveying for exploration and oil 
field maintenance increases noise levels.”452 Given the heavily industrialized nature of Gulf 
waters and the already restricted habitat for Bryde’s whales, scientists have emphasized the 
essentiality of accurately identifying and removing anthropogenic threats through protective 
measures (e.g., marine protected area establishment).453 To effect recovery, such protections 
must extend beyond currently occupied, remnant habitat.454  

 
i. Failures of the DEIS 

 
Given the substantial body of evidence demonstrating oil spill harms to marine mammals, 

the USCG and MARAD rightfully conclude that “[t]he effects from an oil spill [associated with 
the SPOT Project] could be significant.”455 At the same time, the agencies state that “[o]verall … 
Project impacts [on the listed whale species] would be insignificant.”456 To reach this apparently 
inconsistent conclusion, the agency relies on “current technologies and safety features,” an as-
yet-undeveloped spill response plan, and small spill kits457 to be kept on vessels.458 Such reliance 
is misplaced and inappropriate given the grave harm that might be suffered by listed whales 
should a catastrophic spill occur. The agency must conduct a more thorough and searching 
analysis on the potential harms of contaminant releases or oil spills to whale species in the Gulf 
of Mexico. 
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d) Sea turtle species 
 

The USCG and MARAD fail to sufficiently analyze the direct, indirect, and cumulative 
impacts of SPOT Project-related contaminant releases and oil spills on five ESA-listed sea turtle 
species inhabiting the Gulf of Mexico: the green sea turtle (Chelonia mydas), hawksbill sea turtle 
(Eretmochelys imbricata), Kemp’s ridley sea turtle (Lepidochelys kempii), leatherback sea turtle 
(Dermochelys coriacea), and loggerhead sea turtle (Caretta caretta). Such releases or spills have 
the potential to significantly harm sea turtles, as explained supra Section VII.B.3.c and in the 
following subsection. 

 
i. Marine effects of oil spills on sea turtles—in general 

 
Juvenile and adult sea turtles encounter oil, tar, and other spill-related chemicals in the 

water column, at the surface, and through contaminated prey. Hatchlings appear particularly 
vulnerable to the effects of oil because of their small size, tendency to swim at the surface, and 
inability to escape convergence zones that collect small turtles, seaweed, and oil.459 Laboratory 
tests of the effects of oil on 15- to 18-month old loggerheads found that both acute and chronic 
exposure to oil adversely affects all of a sea turtle’s major physiological systems.460 Among 
these effects are declining red blood cell counts and increased white blood cell counts, impaired 
ability to regulate the internal balance of salt and water, and sloughing of the skin that can lead to 
infection.461  
 

Sea turtles inhale deeply before diving and thus can inhale large concentrations of toxic 
fumes at the surface of an oiled area, which in turn can lead to respiratory impairment.462 
Because sea turtles generally do not avoid oil-contaminated areas, they are vulnerable to harmful 
contact with oil and prone to ingest oil and tar. This is evidenced by the fact that sea turtles 
exposed to the Deepwater Horizon spill had oil in the oral cavity proportional to their external 
oiling level.463 Tar and oil remain in turtles’ digestive systems for several days, increasing 
absorption of toxins.464 Ingested tar also interferes with digestion, sometimes leading to 
starvation; it can cause buoyancy problems, rendering turtles more vulnerable to predation and 
less able to forage.  

 
Oil spills also affect sea turtles in less direct ways. Oil spills can reduce food availability, 

and ingestion of contaminated food can expose turtles to a host of harmful compounds. Because 
loggerhead and Kemp’s ridley sea turtles eat invertebrates that tend to bioaccumulate 
hydrocarbons, they are vulnerable to toxin exposure via prey. Clean up activities associated with 
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oil spills also can harm sea turtles, e.g., through production of toxic fumes in surface burns.465 
Finally, oil exposure may render turtles more vulnerable to fibropapilloma, a debilitating disease 
characterized by epithelial tumors that grow so large that they interfere with feeding and other 
essential life behaviors.466 Routes of oil exposure and resulting physiological effects are depicted 
in the graphics below.467  
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Numerous recent studies have revealed the massive scale and extent of Deepwater 
Horizon spill impacts on sea turtles that inhabit the Gulf of Mexico.468 Following the spill, Gulf 
of Mexico sea turtles experienced a notable increase in strandings.469 Abnormalities observed in 
a sample of over 300 live, oiled sea turtles revealed various metabolic and osmoregulatory 
abnormalities.470  

 
One study estimated that 51.5 percent of Kemp’s ridley turtles in the northern Gulf of 

Mexico—the rarest sea turtle in the world and one that nests exclusively in the Gulf—may have 
been exposed to Deepwater oil.471 The spill occurred during the Kemp’s ridleys’ key 
reproductive period, and it appears that the spill may have contributed to the cessation of the 
growth rate of this population.472 Loggerhead turtles, too, were heavily impacted, with a 43.7 
percent reduction in nest density in Northwest Florida in 2010.473 This reduction amounted to 
251 unrealized nests in 2010 alone, a result of both direct (e.g., exposure-related mortality) and 
indirect effects (e.g., deterrence of nesting from mechanized beach clean-up) related to the 
Deepwater Horizon spill. 

 
ii. Failures of the DEIS 

 
The USCG and MARAD state that contaminant and oil spills could have numerous 

detrimental effects on sea turtles, particularly hatchlings utilizing Sargassum habitat.474 
However, the agencies rely on vague assertions, misplaced optimism about the efficacy of safety 
mechanisms, and to-be-developed response plans to downplay this risk.475 For example, the 
agencies state that “[g]enerally, the potential for sea turtle exposure to hazardous materials, 
including oil spills, is quite low due to the turtles’ wide ranges and the fact that they are usually 
highly dispersed.”476 The number of turtles impacted by the Deepwater Horizon oil spill calls 
such an assertion into question, particularly for juveniles using Sargassum habitat. Juvenile 
turtles concentrate in such habitats and are not highly mobile. Further, such habitats collect oil 
and thus create high-exposure environments. In addition, the agencies note NOAA Fisheries’ 
finding that Gulf inlets in Texas are a primary foraging ground for green sea turtles.477 These 
areas could be fouled by an oil or other contaminant spill, and given their importance to green 
sea turtles, any such impacts cannot be dismissed as negligible. 
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While acknowledging that release and spill risks to sea turtles exist, the agencies dismiss 
them because they are “not quantifiable.”478 Just because a risk is not quantifiable does not mean 
it does not exist and can be dismissed. Yet that is exactly what the agencies does: “Impacts on 
sea turtles would be insignificant, discountable, or not quantifiable due to construction and 
operation of the SPOT Project.479 The agencies’ conclusions are arbitrary, improper, and invalid. 

 
e) Fish species  

 
The USCG and MARAD fail to sufficiently analyze the direct, indirect, or cumulative 

impacts of SPOT-related contaminant releases or oil spills on fish, including several listed fish 
species: the giant manta ray (Manta birostris), Gulf sturgeon (Acipenser oxyrinchus desotoi), 
Nassau grouper (Epinephelus striatus), oceanic whitetip shark (Carcharhinus longimanus), 
smalltooth sawfish (Pristis pectinate), and dwarf seahorse (Hippocampus zosterae).  

 
i. Effects of oil spills on fish (Teleosts and 

Elasmobranchs)—in general 
 

Exposure to crude oil and its components can cause immediate harm to fish species 
including lethal gill coating and physiological harms, as well as declines in and contamination of 
food sources. Such harms affect all life stages of fish and can lead to long-term population-level 
effects.480 For example, crude oil disrupts cardiac function in fish embryos.481 Crude oil samples 
collected from the Deepwater Horizon spill resulted in cardiotoxicity to mahi-mahi and 
amberjack embryos and juvenile bluefin and yellowfin tunas.482 Deepwater crude also induced 
developmental abnormalities in laboratory zebrafish.483  

 
In past studies, Pink salmon embryos exposed to oil exhibited reduced growth and 

significantly lower survival.484 Scientists believe crude oil from the Exxon Valdez spill caused 
elevated mortality of pink salmon eggs in oiled streams for at least four years following the 
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spill,485 and contributed to the crash of Pacific herring populations—which have yet to 
recover.486 A recent study based on 25 years of research demonstrated that embryonic salmon 
and herring exposed to very low levels of crude oil can develop heart defects that impede their 
later survival, indicating that the spill may have had much more widespread impacts than 
previously thought.487 Adult fish exposed to oil can suffer from reduced growth, enlarged liver, 
changes in heart and respiration rates, fin erosion, and reproductive impairment.488  

 
Both low-concentration, long-term exposure and high-concentration, short- to moderate-

term exposure of fish to petroleum hydrocarbons and associated compounds (including PAHs) 
may prove fatal.489 Solar ultraviolet (UV) radiation may enhance toxicity of PAHs, causing cell 
death and damage to membranes and DNA.490 For example, fathead minnows exposed to 
benz(a)anthracene or fluoranthene in the presence of UV radiation suffered high mortality 
rates.491  

 
PAH concentrations as low as—or lower than—1 ppb have elicited sublethal responses in 

fish and serious effects in fish eggs, embryos, and larvae.492 A number of field studies strongly 
link PAH exposure with skeletal and skin disorders, hepatic neoplasms, and neoplasia-related 
toxicopathic liver lesions in fish species.493  
 

PAH exposure also leads to reproductive impairment of fish via endocrine disruption and 
cytotoxic and mutagenic effects on germ cells.494 These impacts may be significant enough to 
render population-level effects.495 For females, demonstrated endocrine effects of PAHs include 
reduced plasma estradiol concentrations, reduced ovarian growth, reduced ovarian estradiol 
production, vitellogenesis suppression, ovarian atresia, reduced egg production, and reduced 
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female fecundity.496 For males, effects are not universal but may include inhibited testicular 
development, impaired testicular function, and poor sperm quality.497 English sole in Puget 
Sound have exhibited altered gonadal development, changes in plasma steroid levels, and 
reduced spawning success when exposed to PAHs.498 Egg hatchability and sperm quality were 
impaired in American plaice exposed to PAH-contaminated sediments in Quebec.499  

 
PAHs can harm developing embryos, causing developmental malformations—some of 

which ultimately prove fatal. Embryonic effects of PAH exposure may occur at extremely low 
concentrations and include “pericardial and yok sac edema, disrupted cardiac function, 
craniofacial and spinal malformations, and anemia and reduced growth.”500 Cardiac-specific 
embryonic toxicity is associated with tricyclic PAH families (e.g., fluorenes, phenanthrenes), and 
has been shown in species including pink salmon (Oncorhynchus gorbuscha), Pacific herring 
(Clupea pallasi), mummichog, zebrafish (Danio rerio), rainbowfish (Melanotaenia fluvatilis), 
and Atlantic herring (Clupea harengus).501 Other research has shown that PAH exposure causes 
developmental defects in rainbow trout at very low concentrations, and that medaka (Oryzias 
latipes) exposed to PAHs show delayed hatching, deformities, disrupted larval swimming 
activity, and DNA damage.502 Genetic toxicity has also been shown in herring, bullheads, and 
fathead minnows.503 Even if embryonic exposure to PAHs does not prove lethal to an exposed 
fish, increasing evidence demonstrates that future generations may suffer adverse impacts.504  
 

Other sublethal effects of PAH exposure on fish may include reduced growth, disrupted 
thyroid function, impaired immune system function, reduced net population fecundity, and 
altered behavior.505 For example, fluorene reduces growth, feeding efficiency, and survival of 
juvenile bluegill sunfish (L. macrochirus).506 Immunotoxic effects to fish including rainbow 
trout (Oncorhynchus mykiss), Chinook salmon (Oncorhynchus tshawytscha), and European 
flounder (Platichthys flesus) have been suggested by recent research.507 Behavioral effects such 
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501 Collier et al. 2014; see also Goodale 2013 (cardiac effects summary). 
502 Cousin, Xavier & Jerome Cachot, PAHs and fish—exposure monitoring and adverse effects—from 
molecular to individual level, 21 ENVTL. SCI. & POLLUTION RESEARCH 13,685 (2014).  
503 Payne, Mathieu & Collier 2003. 
504 Payne, Mathieu & Collier 2003 (discussing genetic effects and potential transgenerational impacts), 
Collier et al. 2014, Cousin & Cachot 2014. 
505 Collier et al. 2014; Daly et al. 2016. 
506 CWQG 1999. 
507 Collier et al. 2014; Cousin & Cachot 2014; see also Payne, Mathieu & Collier 2003 (discussion of 
immunotoxic impacts and pathways in fish species including oyster toadfish, spot, hogchoker, white 
sucker, winter flounder, Pacific salmon, and rainbow trout). 
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as altered swimming behavior were shown in herring larvae hatched in waters impacted by the 
Exxon Valdez oil spill; PAH concentrations there were as low as 1 ppb.508  

The Deepwater Horizon spill exposed numerous fish species to dangerous levels of 
hydrocarbons, PAHs, and heavy metals. Golden tilefish (Lopholatilus chamaeleonticeps) 
harbored concentrations of naphthalene metabolites among the highest recorded worldwide.509 
Other bottom-dwelling fish, including red snapper (Lutjanus campechanus) and king snake eel 
(Ophichthus rex) also had elevated PAH and metabolite concentrations.510 Elevated PAH levels 
and associated skin lesions in fish extended to the west Florida shelf.511  

 
ii. Failures of the SPOT Project DEIS  

 
While acknowledging the threat that SPOT Project-related contaminant releases and oil 

spills pose to some of the listed fish species,512 the agencies again rely on undeveloped oil spill 
response plans and/or the fact that contaminant/spill threats to these species are “not 
quantifiable.”513 Such conclusions are arbitrary, improper, and invalid.  

 
For the Nassau grouper, oceanic whitetip shark, and smalltooth sawfish, the agencies 

conclude that the species are unlikely to occur in areas that would be affected by a contaminant 
or oil spill.514 For the sawfish, the agencies rely on the fact that the last sawfish sighting off 
Texas was in 2011 to conclude that they are not present in the Project area.515 The agencies 
should describe whether efforts to locate sawfish in the area are ongoing to better enable analysis 
of the reasonableness of this conclusion. Further, the agencies must provide modeling analyses 
demonstrating that SPOT Project-related contaminant releases and oil spills (including those by 
transiting vessels) would not reach these three species if carried by ocean currents or storm 
events. Failure to do so renders their DEIS inadequate. 

 
C. The DEIS Fails to Adequately Evaluate Impacts of the SPOT Project on 

Important, Sensitive Habitat Areas.  
 
The DEIS’s inadequate analysis described herein also demonstrates why the agencies 

have failed to take a hard look at impacts to particularly sensitive habitat areas, including the 
Reef Fish Stressed Area, Reef Fish Longline and Buoy Gear Restricted Area, Texas Shrimp 
Closure Area, the Flower Garden Banks National Marine Sanctuary, oyster reef habitats, and 
critical habitat for loggerhead sea turtles. 
 

                                                 
508 Payne, Mathieu & Collier 2003. 
509 Snyder, Susan M. et al., PAH exposure in Gulf of Mexico demersel fishes, post-Deepwater Horizon, 49 
ENVTL. SCI. & TECH. 8786 (2015); Fisher, Charles R., Paul A. Montagna & Tracey T. Sutton, How did 
the Deepwater Horizon oil spill impact deep-sea ecosystems? 29 OCEANOGRAPHY 182 (2016). 
510 Daly et al. 2016. 
511 Id. 
512 See, e.g., DEIS App. E, at 100 (giant manta ray), 104 (Gulf sturgeon). 
513 See DEIS App. E, at 103 (giant manta ray), 105 (Gulf sturgeon), 107(oceanic whitetip shark), 112 
(dwarf seahorse). 
514 Id. at 107 (Nassau grouper), 108 (oceanic whitetip shark), 110 (smalltooth sawfish) 
515 Id. at 108. 
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The proposed SPOT Project will cross three marine protected areas established to protect 
adult and spawning reef fish and shrimp populations: the Reef Fish Stressed Area, the Reef Fish 
Longline and Buoy Gear Restricted Area, and the Texas Shrimp Closure Area.516 The DEIS 
concludes that construction will not affect fishing restrictions that are associated with these areas 
but ignores impacts that will occur to fish resources that these areas protect.517 Construction and 
operation as well as spills can harm and kill fish species near the Project. There is a high 
likelihood that SPOT will significantly degrade the value of these areas to fishing communities, 
yet the DEIS fails to adequately consider such impacts.  
 

The DEIS also fails to adequately consider impacts to the Flower Garden Banks National 
Marine Sanctuary—the only sanctuary in the Gulf of Mexico. NOAA designated the Flower 
Garden Banks National Marine Sanctuary in 1991.518 It is located approximately 96 nautical 
miles off the coast of Texas and Louisiana and encompasses 42 square nautical miles in three 
separate areas: East Flower Garden, West Flower Garden, and Stetson Banks.519  
 

According to NOAA, the Banks sustain the northernmost living coral reefs on the U.S. 
continental shelf. The complex and biologically productive reef communities within the Banks 
“are in delicate ecological balance because of the fragile nature of coral and the fact that the 
Banks lie on the extreme northern edge of the zone in which extensive reef development can 
occur.”520 Additionally, the Banks harbor the only known oceanic brine seep in continental shelf 
waters of the Gulf of Mexico. For these reasons, the Banks “offer a combination of esthetic 
appeal and recreational and research opportunity matched in few other ocean areas.”521  
 

NOAA has proposed expanding the Sanctuary to include additional “reefs and bottom 
features that provide habitat for fish and other biological resources that serve as engines of 
sustainability for much of the Gulf of Mexico.”522 According to NOAA, the proposed expansion 
“would provide for more comprehensive management and protection of important habitat sites 
and cultural resources, and would provide opportunities for research and recovery of resources 
from observed impacts.”523 
 

Although the DEIS claims that construction and operation of the Project will not affect 
the Sanctuary, the spill models predict that the most likely spill size would spread over 40 miles 
from the site and a worst credible spill would spread 93 miles, an area that would reach the 
sanctuary area.524 In addition to undermining the USCG’s and MARAD’s conclusion that SPOT 
will not affect ESA-listed corals in the Gulf of Mexico, it also shows that the USCG and 

                                                 
516 DEIS at 3-95. 
517 See DEIS at 3-97. 
518 See 56 Fed. Reg. 63634 (Dec. 5, 1991). 
519 DEIS at 3-95. 
520 Id. 
521 Id. 
522 NOAA, Proposed Sanctuary Expansion, April 23, 2018, 
https://flowergarden.noaa.gov/management/expansiondeis.html.   
523 Id. 
524 E.g., DEIS at 3-113. 

https://flowergarden.noaa.gov/management/expansiondeis.html
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MARAD failed to thoroughly analyze the potentially significant impacts on the Sanctuary 
resulting from an oil spill from the Project.  
 

Additionally, SPOT will likely cause significant degradation of oyster reefs.525 Oyster 
reefs are sensitive habitats within the subtidal and intertidal zones of coastal waters. State 
managers consider them to be essential fish habitat and coastal natural resources.526 While the 
DEIS acknowledges that oil spills would cause major impacts to these habitat areas, the DEIS 
fails to estimate the acreage of oyster reef communities that could potentially be affected.527 In 
addition to impacts from oil spills, noise generated by SPOT construction and operation activities 
may harm oysters.528 The USCG and MARAD must thoroughly analyze and report the amount 
of oyster reef habitat that may be affected directly and indirectly by construction and operation 
of the Project. Failure to do so violates NEPA.  
 

Appendix X to the DEIS quantifies the water surface area that could be impacted in the 
event of an oil spill based on three scenarios—pipeline rupture near platform, near shoreline, and 
vessel collision—depending on whether the spill occurred either during the summer or winter.529 
This means that it is possible to more precisely quantify and analyze the potential impacts to 
these important habitat areas, and the wildlife within them, in the event of a spill.  
 
            The DEIS’ failure to adequately examine the impacts to these sensitive areas is especially 
concerning considering they provide habitat to species already suffering the effects of climate 
change in the form of ocean acidification. For example, ocean acidification negatively affects a 
wide range of marine species by hindering the ability of calcifying marine creatures like corals, 
oysters, and crabs to build protective shells and skeletons and by disrupting metabolism and 
critical biological functions.530 The adverse effects of ocean acidification are already being 
observed in wild populations, including severe shell damage to pteropods (marine snails at the 
base of the food web) along the U.S. west coast,531 reduced coral calcification rates in reefs 
worldwide,532 and mass die-offs of larval Pacific oysters in the Pacific Northwest.533 An expert 
science panel recently concluded that “growth, survival and behavioral effects linked to OA 

                                                 
525 See DEIS at 3-88. 
526 Id. 
527 See DEIS at 3-90–3-94. 
528 Charifi M, Sow M, Ciret P, Benomar S, Massabuau J-C, The sense of hearing in the Pacific oyster, 
Magallana gigas, 12(10) PLoS ONE e018535 (2017). 
529 DEIS Appendix X at 2. 
530 Fabry, Victoria J. et al., Impacts of ocean acidification on marine fauna and ecosystem processes, 65 
ICES J OF MARINE SCIENCE 414 (2008); Kroeker, Kristy J. et al., Impacts of ocean acidification on 
marine organisms: quantifying sensitivities and interactions with warming, 19 GLOBAL CHANGE 
BIOLOGY 1884 (2013). 
531 Bednaršek, N. et al., Limacina helicina shell dissolution as an indicator of declining habitat suitability 
owing to ocean acidification in the California Current Ecosystem, 281 PROCEEDINGS OF THE ROYAL 
SOCIETY B 20140123 (2014). 
532 Albright, Rebecca et al., Reversal of ocean acidification enhances net coral reef calcification, 531 
NATURE 362 (2016). 
533 Barton, Alan et al., The Pacific oyster, Crassostrea gigas, shows negative correlation to naturally 
elevated carbon dioxide levels: Implications for near-term ocean acidification effects, 57 LIMNOLOGY 
AND OCEANOGRAPHY 698 (2012). 
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[ocean acidification] extend throughout food webs, threatening coastal ecosystems, and marine-
dependent industries and human communities.”534 
 

The USCG and MARAD also fail to sufficiently analyze the impacts of SPOT Project-
related contaminant releases or spills on designated loggerhead sea turtle critical habitat, 
including foraging habitat, winter habitat, nearshore reproductive habitat, breeding habitat, 
constricted migratory habitat, and Sargassum habitat.535  

 
The agencies state that foraging habitat, winter habitat, nearshore reproductive habitat, 

breeding habitat, and constricted migratory habitat “are outside the range of the SPOT Project 
and are not discussed further.”536 However, the agencies fail to describe the essential features of 
these habitat types and whether they will be affected by SPOT Project-related contaminant 
releases or spills transported via regional ocean currents or storm events. The agencies must 
remedy these omissions. 

 
The agencies further fail to discuss whether and how essential features of Sargassum 

habitat (including high enough concentrations of Sargassum to support adequate prey abundance 
and cover; and species native to Sargassum communities such as hydroids, copepods, plants, and 
cyanobacteria) might be affected by a contaminant release or oil spill, and how these effects 
would, in turn, affect loggerhead sea turtles.537  

 
Such an omission is particularly glaring given the known effects of the Deepwater 

Horizon spill on Gulf of Mexico sea turtles. Kemp’s ridley, loggerhead, green, and hawksbill sea 
turtles were found in Sargassum convergence zones affected by the spill. These zones, which 
provide vital habitat to sea turtles, also aggregate oil.538 Approximately 402,000 surface-pelagic 
turtles may have been exposed to the oil in these zones, and 54,800 were likely to have been 
heavily oiled.539 Estimated mortality for sea turtles heavily oiled by the Deepwater Horizon spill 
is 100 percent, for moderately oiled turtles 85 percent, for lightly oiled turtles 50 percent, and for 
minimally oiled turtles 25percent.540 These estimates are conservative given the potential for 
unconsidered routes of exposure and delayed effects.541  

 

                                                 
534 Chan, Francis et al., The West Coast Ocean Acidification and Hypoxia Science Panel: Major Findings, 
Recommendations, and Actions, California Ocean Science Trust, Oakland, California, USA (April 2016) 
at 4. 
535 See generally Putman, Nathan F. et al., Predicted distributions and abundances of the sea turtle ‘lost 
years’ in the western North Atlantic Ocean, ECOGRAPHY (2019); DEIS App. E, at 72, 74. 
536 DEIS App. E, at 72, 74. 
537 See, e.g., Witherington, Blair, Shigetomo Hirama & Robert Hardy, Young sea turtles of the pelagic 
Sargassum-dominated drift community: habitat use, population density, and threats, 463 MARINE 
ECOLOGY PROGRESS SERIES 1 (2012); Powers, Sean P. et al., Novel pathways for injury from offshore oil 
spills: direct, sublethal and indirect effects of the Deepwater Horizon oil spill on pelagic Sargassum 
communities, PLoS ONE 8(9):e74802 (2013).  
538 McDonald et al. 2017a. 
539 Id. 
540 Mitchelmore, Bishop & Collier 2017. 
541 Id. 
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The USCG’s and MARAD’s failure to discuss whether and how essential features of 
Sargassum habitat might be affected by a contaminant release or oil spill occurs despite the 
agencies’ acknowledgement elsewhere in the DEIS of the possibility of oil reaching Sargassum 
habitat and affecting hatchling turtles there. For example, the DEIS states that “[a]n oil spill that 
reached Sargassum habitat, and thus juvenile sea turtles, would affect both the Sargassum 
directly (i.e., grow less or die resulting in shrinking Sargassum mats) and the juvenile sea turtles 
that use the habitat.”542 The agency’s analysis of the proposed SPOT Project is thus incomplete 
and fails to take the hard look at the impacts of the Project NEPA mandates. 

 
D. The DEIS Arbitrarily Downplays the Effects of Climate Change and Fails to 

Analyze Impacts from Induced Production and Downstream Greenhouse 
Gas Emissions. 
 

The DEIS misrepresents the state of the science on climate change, downplays the harms 
from the climate crisis, and otherwise omits critical information on climate change. The DEIS 
also fails to properly analyze the direct greenhouse gas emissions from SPOT, or analyze the 
upstream effects from induced production or downstream greenhouse gas emissions from 
consumption of the exported crude at all.543 Such failures render the DEIS inadequate.  
 

In evaluating the environmental impacts of the proposed action, NEPA requires the 
USCG and MARAD to consider and describe the direct, indirect, and cumulative impacts.544 
These impacts are distinct from one another. Direct effects are “caused by the action and occur at 
the same time and place.”545 Indirect effects are caused by the action but, “are later in time or 
farther removed in distance, but are still reasonably foreseeable. Indirect effects may include 
growth inducing effects and other effects related to induced changes in the pattern of land use, 
population density or growth rate, and related effect on air and water and other natural systems, 
including ecosystems.”546 A “[c]umulative impact” is an “impact on the environment which 
results from the incremental impact of the action when added to other past, present, and 
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal) or 
person undertakes such other actions.”547  “Cumulative impacts can result from individually 
minor but collectively significant actions taking place over a period of time.”548  

 
The USCG and MARAD claim they need not analyze the indirect or cumulative impacts 

from induced production or downstream greenhouse gas emissions because they are 
unforeseeable.549 The agencies provide no explanation for why quantifying upstream or 
downstream emissions is not possible or foreseeable. In any event, the agencies are wrong. Such 
impacts are reasonably foreseeable and the USCG’s and MARAD’s failure to properly analyze 

                                                 
542 DEIS at 97. 
543 See DEIS at 1-13 (stating the DEIS does not consider such impacts). 
544 40 C.F.R §§ 1502.16, 1508.7, 1508.8; Northern Plains Resource Council v. Surface Transportation 
Board, 668 F.3d 1067, 1072‐73 (9th Cir. 2011). 
545 40 C.F.R. § 1508.8(a). 
546 Id. § 1508.8(b). 
547 40 C.F.R. § 1508.7. 
548 Id. 
549 Id. at 3-292. 
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the impacts from induced production and downstream greenhouse gas emissions would violate 
NEPA. Indeed, climate change is the most significant issue of our time, and as a result, one of 
the EIS must evaluate the greenhouse gas emissions resulting from the Project and the associated 
climate change effects. That will require a much more robust analysis than the USCG and 
MARAD have undertaken thus far. 
 

1. The DEIS fails to meaningfully address the climate crisis and the role 
of SPOT in fueling the crisis. 

 
The DEIS does not meaningfully consider the climate crisis or the role of SPOT in 

fueling that crisis. An overwhelming body of scientific work demonstrates that anthropogenic 
climate change is causing immediate, devastating impacts to communities across the country, 
and that these harms will worsen as greenhouse gas pollution continues to rise. Scientific 
research has established that greenhouse gas emissions are making the earth’s climate hotter and 
more extreme; climate change and ocean acidification are harming biodiversity, ecosystems 
services, and public lands; and climate change is now affecting human health and morbidity, the 
U.S. economy and national security. 

 
Nevertheless, the DEIS uses language that characterizes the effects of climate change as 

uncertain or speculative and otherwise misrepresents or ignores relevant information. For 
example, the DEIS claims that EPA found in 2009 that greenhouse gases “may endanger” public 
health and welfare,550 when the very first sentence of the finding clearly states EPA’s finding 
“that six greenhouse gases taken in combination endanger both the public health and the public 
welfare of current and future generations.”551 The DEIS also claims that the Intergovernmental 
Panel on Climate Change (“IPCC”) “has reported that a wide range of environmental effects 
could result from increasing concentrations of GHGs in the atmosphere. These may include 
increases in sea level and changes in weather patterns, resulting in changes in temperature and 
moisture availability on a regional basis.”552  

 
However, the overwhelming scientific consensus is that harms from climate change are 

already happening and there is high certainty that they will worsen—with greater harms 
occurring with higher fossil fuel emissions. In 2018, the IPCC issued a Special Report on the 
state of the crisis.553 Key findings of the Report include: 

 
• First, “human-induced warming reached approximately 1°C (±0.2°C likely range) above 

pre-industrial levels in 2017, increasing at 0.2°C (±0.1°C) per decade.”554 
• Second, “[m]ean sea level is increasing [ ] with substantial impacts already being felt by 

coastal ecosystems and communities [ ]. These changes are interacting with other factors 

                                                 
550 DEIS at 3-292 (emphasis added). 
551 74 Fed. Reg. 66,496 (Dec. 15, 2009) (emphasis added).  
552 Id. (emphasis added). 
553 See IPCC, “Global Warming of 1.5°C, an IPCC special report on the impacts of global warming of 
1.5°C above pre-industrial levels and related global greenhouse gas emission pathways, in the context of 
strengthening the global response to the threat of climate change, sustainable development, and efforts to 
eradicate poverty” (Oct. 6, 2018) (“IPCC 2018”), available at http://www.ipcc.ch/report/sr15/. 
554 Id. at Chapter 1: Framing and Context. 

http://www.ipcc.ch/report/sr15/
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such as strengthening storms, which together are driving greater storm surge, 
infrastructure damage, erosion and habitat loss.”555 

• Third, “[t]he ocean has absorbed about 30% of the anthropogenic carbon dioxide, 
resulting in ocean acidification and changes to carbonate chemistry that are 
unprecedented in 65 million years at least.”556 

• Fourth, greenhouse gas emissions are principally responsible for global warming and 
climate change.557 

• And finally, “[t]he rise in global CO2 concentration since 2000 is about 20 ppm/decade, 
which is up to 10 times faster than any sustained rise in CO2 during the past 800,000 
years.”558 

 
Similarly, in late 2017, U.S. government scientists issued Volume I of the Fourth 

National Climate Assessment (hereinafter “Fourth NCA” or “Assessment”), the Climate Science 
Special Report, a scientific synthesis prepared by hundreds of U.S. scientific experts and 
reviewed by the National Academy of Sciences, NOAA, NASA and many other federal 
agencies. The Fourth NCA concludes that the earth “is now the warmest in the history of modern 
civilization,” and that “the last three years have been the warmest years on record for the 
globe.”559 It also reiterates that, “[t]housands of studies conducted by researchers around the 
world have documented changes in surface, atmospheric, and oceanic temperatures; melting 
glaciers; diminishing snow cover; shrinking sea ice; rising sea levels; ocean acidification; and 
increasing atmospheric water vapor.” The Report finds that global atmospheric CO2 
concentrations have “now passed 400 parts per million (“ppm”), a level that last occurred about 3 
million years ago, when both global average temperature and sea level were significantly higher 
than today.”560 Additionally, the National Oceanic and Atmospheric Administration’s 2019 
Arctic Report Card highlights the “unprecedented changes as a result of warming air 
temperatures, declining sea ice, and warming waters” that are threatening species and ecosystems 
in Arctic regions.561 
 

Critically, in the Fourth NCA, the U.S. government decisively recognizes the dominant 
role of fossil fuels in driving climate change. In particular, the NCA finds that “fossil fuel 
combustion accounts for approximately 85% of total U.S. greenhouse gas emissions,”562 which 
is “driving an increase in global surface temperatures and other widespread changes in Earth’s 
climate that are unprecedented in the history of modern civilization.”563 
                                                 
555 Id. at Chapter 3: Impacts of 1.5ºC global warming on natural and human systems, at 3-82. 
556 Id. 
557 Id. Chapter 1, at 1-15 – 1-16. 
558 Id. at 1-8. 
559 USGCRP [U.S. Global Change Research Program], Climate Science Special Report: Fourth National 
Climate Assessment, Volume I [Wuebbles, D.J. et al. (eds.)], U.S. Global Change Research Program, 
Washington, D.C. (2017), available at https://science2017.globalchange.gov/. 
560 See also NRC [National Research Council], Climate Stabilization Targets: Emissions, Concentrations, 
and Impacts over Decades to Millennia, Washington, DC: National Academies Press (2011), available at 
http://www.nap.edu/catalog/12877.html. 
561 Richter-Menge, J. et al., Arctic Repot Card 2019 (2019), available at https://arctic.noaa.gov/Report-
Card. 
562 U.S. Global Climate Change Research Program, at 60. 
563 Id. at 39. 
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Volume II of the Fourth NCA also emphasizes that climate change is already leading to 
substantial economic losses in the United States, and that these losses will be much more severe 
under higher emissions scenarios, impeding economic growth, explaining that “[w]ithout 
substantial and sustained global mitigation and regional adaptation efforts, climate change is 
expected to cause growing losses to American infrastructure and property and impede the rate of 
economic growth over this century,”564 and that “[u]nder scenarios with high emissions and 
limited or no adaptation, annual losses in some sectors are estimated to grow to hundreds of 
billions of dollars by the end of the century [and, for] some physical and ecological impacts will 
be irreversible for thousands of years, while others will be permanent.”565 

 
The Fourth Assessment also makes clear that the harms of climate change are long-lived, 

and the choices we make in the next few years to reduce GHG pollution will affect the severity 
of climate change damages in the coming decades and centuries. Specifically, the NCA explains 
that while “[t]he impacts of global climate change are already being felt in the United States and 
are projected to intensify in the future,” “the severity of future impacts will depend largely on 
actions taken to reduce greenhouse gas emissions and to adapt to the changes that will occur.”566  
In particular, “[m]any climate change impacts and associated economic damages in the United 
States can be substantially reduced over the course of the 21st century through global-scale 
reductions in greenhouse gas emissions, though the magnitude and timing of avoided risks vary 
by sector and region.”567 

Similarly, in addition to detailing the causes and scope of the climate crisis, recent 
scientific reports also make it absolutely clear that GHG emissions must be drastically reduced in 
the next several decades to avoid the worst impacts of climate change.568 For example, the IPCC 
Special Report provides overwhelming and compelling evidence that climate hazards are more 
urgent and more severe than previously thought and shows precisely why aggressive reductions 
in emissions are critical within the coming few decades. 

 
More specifically, the IPCC Report concludes that pathways to limit warming to 1.5°C 

with little or no overshoot require “a rapid phase out of CO2 emissions and deep emissions 
reductions in other GHGs and climate forcers.”569 In pathways consistent with a 1.5°C 
                                                 
564 USGCRP [U.S. Global Change Research Program], Impacts, Risks, and Adaptation in the United 
States: Fourth National Climate Assessment, Volume II (Reidmiller, D.R. et al. eds.), U.S. Global Change 
Research Program, Washington, DC, USA (2018), available at https://nca2018.globalchange.gov/, at 
Summary Findings, p. 25. 
565 Id. at 13, 47. 
566 Id. at 34. 
567 Martinich, J., B.J. DeAngelo, D. Diaz, B. Ekwurzel, G. Franco, C. Frisch, J. McFarland, and B. 
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Easterling, K.E. Kunkel, K.L.M. Lewis, T.K. Maycock, and B.C. Stewart (eds.)]. U.S. Global Change 
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Poloczanska, K. Mintenbeck, M. Nicolai, A. Okem, J. Petzold, B. Rama, N. Weyer (eds.)]. 
568 See, e.g., IPCC Special Report, “Headline Statements from the Summary for Policymaker,” at 2, 
available at https://www.ipcc.ch/site/assets/uploads/sites/2/2018/07/sr15_headline_statements.pdf. 
569 IPCC 2018 at Chapter 2, 2-28. 
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temperature increase, global net anthropogenic CO2 emissions must reach net zero by around 
2050.570 For a two-thirds chance for limiting warming to 1.5°C, CO2 emissions must reach 
carbon neutrality in 25 years (high confidence).571 Moreover, to even meet the 2°C target, the 
remaining budget for U.S. emissions has been estimated at 25 GtCO2eq to 57 GtCO2eq on 
average.572  

 
Notably, a 2016 global analysis found that the carbon emissions that would be released 

from burning the oil, gas, and coal in the world’s currently operating fields and mines would 
fully exhaust and exceed the carbon budget consistent with staying below 1.5°C.573 The reserves 
in currently operating oil and gas fields alone, even excluding coal mines, would likely lead to 
warming beyond 1.5°C.574 An important conclusion of the analysis is that no new fossil fuel 
extraction or infrastructure should be built, and governments should grant no new permits for 
extraction and infrastructure. Furthermore, many of the world’s existing oil and gas fields and 
coal mines will need to be closed before their reserves are fully extracted in order to limit 
warming to 1.5°C.575 In short, the analysis established that there is no room in the carbon budget 
for new fossil fuel extraction or infrastructure anywhere, including in the United States, and 
much existing fossil fuel production must be phased out to avoid the catastrophic damages from 
climate change.576 

 
                                                 
570 IPCC 2018 at Summary for Policymakers, 6 and 14. 
571 Id. at Summary for Policymakers, at 14-15. 
572 See, e.g., Robiou du Pont et al., Equitable mitigation to achieve the Paris Agreement goals, Nature 
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the 2018 IPCC report on Global Warming of 1.5°C at 420 GtCO2 to 570 GtCO2. 
575 Oil Change International, The Sky’s Limit California: Why the Paris Climate Goals Demand That 
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limit, at 7, 13. 
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fossil fuel reserves exceed the remaining carbon budget (from 2011 onward) for staying below 2°C (a 
target incompatible with the Paris Agreement) by 4 to 7 times, while fossil fuel resources exceed the 
carbon budget for 2°C by 31 to 50 times. See Bruckner, Thomas et al., 2014: Energy Systems in Climate 
Change 2014: Mitigation of Climate Change. Contribution of Working Group III to the Fifth Assessment 
Report of the Intergovernmental Panel on Climate Change, Cambridge University Press (2014), at Table 
7.2. 

http://priceofoil.org/2016/09/22/the-skys-limit-report/
http://priceofoil.org/ca-skys-limit
http://priceofoil.org/ca-skys-limit
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Other studies issued since then reinforce these findings. For example, a 2019 analysis 
underscored that the United States must halt new fossil fuel extraction and rapidly phase out 
existing production to avoid jeopardizing our ability to meet the Paris climate targets and avoid 
the worst dangers of climate change. The analysis showed that the U.S. oil and gas industry is on 
track to account for 60 percent of the world’s projected growth in oil and gas production between 
now and 2030—the time period over which the IPCC concluded that global carbon dioxide 
emissions should be roughly halved to meet the 1.5°C Paris Agreement target. Between 2018 
and 2050, the United States is poised to unleash the world’s largest burst of CO2 emissions from 
new oil and gas development—primarily from shale and largely dependent on fracking—
estimated at 120 billion metric tons of CO2 which is equivalent to the lifetime CO2 emissions of 
nearly 1,000 coal-fired power plants. Based on a 1.5°C IPCC pathway, U.S. production alone 
would exhaust nearly 50 percent of the world’s total allowance for oil and gas by 2030 and 
exhaust more than 90 percent by 2050.  

 
Additionally, the United Nations’ November 2019 “Emissions Gap” report reiterated the 

need for urgent action to cut fossil fuel emissions. According to the report, if the world is to limit 
global warming to 1.5°C, countries must cut emissions by at least 7.6% per year over the next 
decade, for a total emissions reduction of 55% between 2020 and 2030.577 The United Nations’ 
November 2019 “Production Gap” report shows that countries like the United States are on 
course to extract vastly more fossil fuels than what is allowed to meet a 1.5°C or even 2°C target. 
Countries’ current fossil fuel production plans would lead to 120 percent more fossil fuel 
emissions by 2030 than would be consistent with a 1.5°C pathway, and 210 percent more by 
2040.578 The United States is a primary contributor to this dangerous over-production of fossil 
fuels as the world’s largest oil and gas producer and second largest coal producer, with current 
policies projected to lead to a 30 percent increase in oil and gas production by 2030.579  

 
Moreover, the EIA released its Annual Energy Outlook for 2020 that contains energy-

related projections through 2050. The report indicates that without significant policy changes and 
a rapid transition away from fuels, annual U.S. greenhouse gas emissions are projected to begin 
rising again by the 2030s.580 This means that the United States will not be anywhere close to 
where scientists say it needs to be to reduce its contributions to the climate crisis and avert the 
most catastrophic impacts of climate change.  

 
Ending the approval of new fossil fuel production and infrastructure is also critical for 

preventing “carbon lock-in,” where approvals and investments made now can lock in decades-
worth of fossil fuel extraction that we cannot afford. New approvals for wells, mines, and fossil 
fuel infrastructure—such as pipelines and marine and rail import and export terminals—require 

                                                 
577 United Nations Environment Programme, Emissions Gap Report 2019, UNEP, Nairobi (2019), at 25, 
26, available at 
https://wedocs.unep.org/bitstream/handle/20.500.11822/30797/EGR2019.pdf?sequence=1&isAllowed=y. 
578 United Nations Environment Programme, et al., The Production Gap: The discrepancy between 
countries’ planned fossil fuel production and global production levels consistent with limiting warming to 
1.5°C or 2°C (2019), at 4, 14, available at http://productiongap.org/. 
579 Id. at 31. 
580 U.S. Energy Information Administration, Annual Energy Outlook 2020 with projections to 2050, Jan. 
2020, available at https://www.eia.gov/outlooks/aeo/pdf/AEO2020%20Full%20Report.pdf. 

https://wedocs.unep.org/bitstream/handle/20.500.11822/30797/EGR2019.pdf?sequence=1&isAllowed=y
http://productiongap.org/
https://www.eia.gov/outlooks/aeo/pdf/AEO2020%20Full%20Report.pdf
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upfront investments that provide financial incentives for companies to continue production for 
decades into the future.581 As summarized by Green and Denniss (2018):  
 

When production processes require a large, upfront investment in fixed costs, 
such as the construction of a port, pipeline or coalmine, future production will 
take place even when the market price of the resultant product is lower than the 
long-run opportunity cost of production. This is because rational producers will 
ignore ‘sunk costs’ and continue to produce as long as the market price is 
sufficient to cover the marginal cost (but not the average cost) of production. This 
is known as ‘lock-in.’”582  

 
Given the long-lived nature of fossil fuel projects, ending the approval of new fossil fuel projects 
is necessary to avoid the lock-in of decades of fossil fuel production and associated emissions. 
  

A 2019 study highlighted the importance of immediately halting all new fossil fuel 
infrastructure projects to preserve a livable planet. The study found that phasing out all fossil fuel 
infrastructure at the end of its design lifetime, starting immediately, preserves a 64 percent 
chance of keeping peak global mean temperature rise below 1.5°C.583 This means replacing 
fossil fuel power plants, cars, aircraft, ships, and industrial infrastructure with zero carbon 
alternatives at the end of their lifespans, starting now. The study found that delaying mitigation 
until 2030 reduces the likelihood that 1.5 °C would be attainable to below 50 percent, even if the 
rate of fossil fuel retirement were accelerated. In other words, every year of delay in phasing out 
fossil fuel infrastructure makes “lock-in” more difficult to escape and the possibility of keeping 
global temperature rise below 1.5°C less likely. The study concluded that although difficult, “1.5 
°C remains possible and is attainable with ambitious and immediate emission reduction across all 
sectors. 

 
Together these reports make clear that, to limit the worst damages of climate change, the 

United States must begin rapidly phasing out its fossil fuel production. Yet SPOT would do just 
the opposite.  

 
In the face of this overwhelming scientific record, the DEIS arbitrarily dismisses the need 

to fully analyze the climate change impacts of its action, claiming without explanation that it is 
unforeseeable.584 But USGS and MARAD must confront the total greenhouse emissions 
associated with the Project, discussed below, and then consider and disclose how those 

                                                 
581 Davis, Steven J. and Robert H. Socolow, Commitment accounting of CO2 emissions, 9 Environmental 
Research Letters 084018 (2014); Erickson, Peter et al., Assessing carbon lock-in, 10 Environmental 
Research Letters 084023 (2015); Erickson, Peter et al., Carbon lock-in from fossil fuel supply 
infrastructure, Stockholm Environment Institute, Discussion Brief (2015); Seto, Karen C. et al., Carbon 
Lock-In: Types, Causes, and Policy Implications, 41 ANNUAL REVIEW OF ENVIRONMENTAL RESOURCES 
425 (2016); Green, Fergus and Richard Denniss, Cutting with both arms of the scissors: the economic and 
political case for restrictive supply-side climate policies, 150 CLIMATIC CHANGE 73(2018). 
582 Green, Fergus and Denniss 2018. 
583 Smith, Christopher J. et al., Current fossil fuel infrastructure does not yet commit us to 1.5°C 
warming, Nature Communications, available at doi.org/10.1038/s41467-018-07999-w (2019). 
584 See DEIS at 3-293. 
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emissions, when considered alongside reasonably anticipated emissions from other projects, will 
inevitably contribute to consuming the remaining carbon budget for the U.S. in order to avoid the 
worst impacts of climate change. For example, a recent article authored by the Commissioner of 
the Federal Energy Regulatory Commission (“FERC”)—another federal agency involved in the 
permitting of fossil fuel export projects—explained FERC’s obligations in this regard.585 In its 
analysis when permitting interstate natural gas pipelines, FERC issues certificates of public 
convenience and necessity upon a finding that the proposed pipeline is consistent with the public 
interest.586 Environmental interests factor directly into FERC’s decision-making, as FERC has 
the authority to deny a certificate application on the basis of its harm to the environment.587 
Failure to analyze this critical issue violates NEPA.588  
 

2. The DEIS fails to properly analyze the direct greenhouse gas 
emissions of the SPOT Project. 

 
The DEIS’s discussion of greenhouse gas emissions is inadequate because it fails to 

estimate the direct (and reasonably foreseeable) emissions from the Oyster Creek Terminal and 
ECHO Terminal modifications or analyze the impacts of those emissions. Instead, the USCG and 
MARAD defer such analysis to post-operation calculations provided by the applicant,589 in 
violation of NEPA.  

 
Without a meaningful opportunity to review crucial information regarding climate change 

fueling emissions, the USCG and MARAD cannot adequately evaluate how SPOT will affect the 
environment or how its impacts will be mitigated, and it has not provided for meaningful public 
comment as NEPA requires. The USCG and MARAD must therefore prepare a revised Draft 
EIS and release it for public comment.590  

 
As the Supreme Court has recognized, NEPA serves two primary functions. First, it 

“ensures that … [an] agency, in reaching its decision, will have available, and will carefully 
consider, detailed information concerning significant environmental impacts.”591 Second, it 
“guarantees that the relevant information will be made available to the larger audience that may 
also play a role in both the decisionmaking process and the implementation of that decision.”592 
In other words, the “[p]ublication of an EIS, both in draft and final form, also serves a larger 
informational role. It gives the public the assurance that the agency ‘has indeed considered 
environmental concerns in its decisionmaking process,’. . . and, perhaps more significantly, 
provides a springboard for public comment.”593  
                                                 
585 See Rich Glick and Matthew Christiansen, “FERC and Climate Change,” Energy Law Journal, Vol. 
40, at 39-45 (2019). 
586 Id. 
587 Id. 
588 See, e.g., Ctr. for Biological Diversity v. Nat'l Highway Traffic Safety Admin., 538 F.3d 1172, 1200 
(9th Cir. 2008) (rejecting agency’s failure to address greenhouse gas emissions associated with action at 
issue).  
589 DEIS at 3-293. 
590 40 C.F.R. § 1502.9(a). 
591 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 
592 Id. 
593 Id. (citations omitted).  



87 
 

 
Accordingly, “[w]hen relevant information ‘is not available during the [EIS] process and 

is not available to the public for comment . . . the [EIS] process cannot serve its larger 
informational role, and the public is deprived of [its] opportunity to play a role in the decision-
making process.”594 The DEIS’ deferral of any analysis to post-operation calculations by the 
applicant do not allow for meaningful consideration by the agencies themselves, or a meaningful 
public comment opportunity, in clear violation of NEPA. 

 
3. The DEIS must analyze the impacts of induced production.  

 
The DEIS fails to analyze the indirect impacts of induced gas production, described in 

more detail in section VII.D, including the added risks of hydraulic fracturing, or fracking. 
Induced production is precisely the type of indirect effect NEPA requires the USGC and 
MARAD to consider in its analysis of environmental impacts of the SPOT Project. For example, 
the Interstate Natural Gas Association of America has stated that “[s]ufficient infrastructure goes 
hand in hand with well-functioning markets. Insufficient infrastructure can constrain market 
growth and strand supplies . . . and that the cost of pipeline transport is a relatively small cost 
compared with the revenues lost as a result of price reductions or well shut-ins that occur when 
transport from producing areas to liquid pricing points is constrained.”595 Reports from the EIA 
also demonstrate that infrastructure projects can facilitate an increase in gas production. For 
example, in a recent report, EIA stated that “[e]thane production is increasing as midstream 
infrastructure projects become operational and ethane recovery and transport capacities grow.”596  

 
Nevertheless, the agencies fail to analyze the impacts of induced oil production. The 

USCG and MARAD claim that the impacts of induced production, “including when, where and 
how crude oil development would occur” are too uncertain and therefore not reasonably 
foreseeable.597 This is improper. “[W]hen the nature of the effect is reasonably foreseeable but 
its extent is not, [an] agency may not simply ignore the effect.”598  

 
Contrary to the USGC’s and MARAD’s assertion, it is not necessary to know all the 

precise details of induced oil production in order to analyze the potential impacts. Notably here, 
the agencies provide the total capacity of the pipeline and export facilities in the DEIS. The 
region from which oil will be supplied is also generally known. Average production rates and 
production methods from wells in the area can be obtained from state and federal databases, and 
could then be used to estimate the number of wells and the type of equipment and production 
methods necessary to supply the full pipeline capacity. 
 

                                                 
594 N.C. Wildlife Fed’n v. N.C. DOT, 677 F.3d 596, 604-05 (4th Cir. 2012) (quoting N. Plains Res. 
Council v. Surface Transp. Bd., 668 F.3d 1067, 1085 (9th Cir. 2011)). 
595 INGAA, North American Midstream Infrastructure through 2035: Capitalizing on Our Energy 
Abundance, Executive Summary, Mar. 18, 2014, available at http://www.ingaa.org/file.aspx?id=21498. 
596 EIA, Hydrocarbon Gas Liquids (HGL): Recent Market Trends and Issues, Nov. 2014, available at 
http://www.eia.gov/analysis/hgl/pdf/hgl.pdf.  
597 DEIS at 3-292–3-293. 
598 Mid States Coal. for Progress v. Surface Transp. Bd., 345 F.3d 520, 549 (8th Cir. 2003). 

http://www.ingaa.org/file.aspx?id=21498
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As the D.C. Circuit has explained, “[r]easonable forecasting and speculation is … 
implicit in NEPA, and we must reject any attempt by agencies to shirk their responsibilities 
under NEPA by labeling any and all discussion of future environmental effects as ‘crystal ball 
inquiry.’”599 Yet that is precisely what the USCG and MARAD have done here, despite abundant 
available information regarding the impacts of the oil drilling that would be facilitated by 
construction and operation of SPOT. 
 

4. The DEIS must analyze the impacts of downstream greenhouse gas 
emissions. 

 
Like their failure to analyze the impacts from induced production, the USCG’s and 

MARAD’s failure to quantify and analyze the impacts of downstream GHG emissions violates 
NEPA. Downstream greenhouse gas emissions, which are those that result from reasonably 
foreseeable transportation, processing, and especially combustion of fossil fuels, are effects that 
the agency must quantify and analyze.  

 
CEQ’s final Guidance on Consideration of Greenhouse Gas Emissions and the Effects of 

Climate Change in NEPA review is dispositive on the issue of federal agency review of 
greenhouse gas emissions as foreseeable direct and indirect effects of the proposed action.600 The 
CEQ guidance provides clear direction for the USCG and MARAD to conduct a lifecycle 
greenhouse gas analysis because the modeling and tools to conduct this type of analysis are 
readily available to the agencies: 

 
If the direct and indirect GHG emissions can be quantified based on available 
information, including reasonable projections and assumptions, agencies should 
consider and disclose the reasonably foreseeable direct and indirect emissions 
when analyzing the direct and indirect effects of the proposed action. Agencies 
should disclose the information and any assumptions used in the analysis and 
explain any uncertainties. To compare a project’s estimated direct and indirect 
emissions with GHG emissions from the no-action alternative, agencies should 
draw on existing, timely, objective, and authoritative analyses, such as those by 
the Energy Information Administration, the Federal Energy Management 
Program, or Office of Fossil Energy of the Department of Energy. In the absence 
of such analyses, agencies should use other available information.601 
 

Although the 2016 CEQ guidance has been “withdrawn for further consideration,”602 the 
administration’s draft proposal to revise the guidance does not by any means eliminate the 
fundamental requirement to consider climate change impacts, including indirect and cumulative 
combustion impacts foreseeably resulting from authorizing new oil-and-gas infrastructure.603 

                                                 
599 Del. Riverkeeper Network v. Fed. Energy Reg. Comm’n, 753 F.3d 1304, 1310 (D.C. Cir. 2014) 
(citations omitted). 
600 81 Fed. Reg. 51,866 (Aug. 5, 2016). 
601 Id. at 16 (citations omitted). 
602 82 Fed. Reg. 16,576 (April 5, 2017). 
603 See CEQ, Draft National Environmental Policy Act Guidance on Consideration of Greenhouse Gas 
Emissions, 84 FR 30097 (June 26, 2019). In fact, CEQ’s June 2019 draft guidance requires agencies to 
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And even if an agency determines it is not possible to make such an estimate, it still needs to 
“include a qualitative analysis and explain its basis for determining that quantification is not 
warranted.”604 Moreover, numerous courts have recognized this important duty, and held that an 
agency’s failure to analyze such impacts violates NEPA.605 MARAD and the USCG fail even to 
provide the qualitative analysis required, let alone show that they attempted the quantitative one. 
As shown below, it is eminently possible to estimate the induced production and downstream 
greenhouse gas emissions from the facility.  

 
According to the DEIS, once the Project is constructed, operations at the offshore facility 

are likely to generate something on the order of 199,500 tons of CO2e annually.606 But, of 
course, this only looks narrowly at the emissions coming from the operations itself, and entirely 
ignores the massive emissions that will result from burning the 2 million barrels of oil the Project 
is expected to export each day, 365 days per year.  

 
We conservatively estimate that the SPOT Project would lead to emissions of 345.4 

MMT CO2e/year, the equivalent emissions of over 89 coal plants operating each year.607 
This estimate includes upstream and downstream emissions for the oil capacity of SPOT—2 
million bbl per day, as well as emissions from offshore operations. 

 
For upstream emissions we use the 2017 EPA GHG Inventory.608 Using the total 2015 

CO2 and CH4 emissions from petroleum systems and the 2015 U.S. field production of crude oil 

                                                                                                                                                          
“attempt to quantify a proposed action’s projected direct and reasonably foreseeable indirect GHG 
emissions when the amount of those emissions is substantial enough to warrant quantification, and when 
it is practicable to quantify them using available data and GHG quantification tools.” Id. And agencies 
cannot simply issue conclusory statements that such quantification is not feasible. If “the tools, methods, 
or data inputs necessary to quantify a proposed action’s GHG emissions are not reasonably available, or it 
otherwise would not be practicable, the agency should include a qualitative analysis and explain its basis 
for determining that quantification is not warranted.” Id. 
604 Id. 
605 See, e.g., Ctr. for Biological Diversity, 538 F.3d at 1216-17 (agency must analyze downstream 
greenhouse gas emissions from automotive fuel efficiency rule); Sierra Club v. Fed. Energy Reg. 
Comm’n, 867 F.3d 1357, 1373-74 (D.C. Cir. 2017) (agency must analyze downstream emissions from 
burning natural gas transported in proposed pipeline); Mid States Coal. for Progress, 345 F.3d at 549-50 
(agency must analyze downstream emissions from burning coal transported on proposed rail line); Mont. 
Envtl. Info. Ctr. v. U.S. Office of Surface Mining, 274 F. Supp. 3d 1074 (D. Mont. 2017) (agency must 
analyze downstream emissions from burning coal produced as a result of coal mine expansion); San Juan 
Citizens All. v. U.S. Bureau of Land Mgmt., 326 F. Supp. 3d 1227, 1244 (D.N.M. 2018) (agency must 
analyze downstream emissions from burning oil and gas produced as a result of leasing decision); 
WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41, 73 (D.D.C. 2019) (same); Wilderness Workshop v. 
U.S. Bureau of Land Mgmt., 342 F. Supp. 3d 1145, 1156 (D. Colo. 2018) (agency violated NEPA by not 
taking a hard look at the indirect effects resulting from the combustion of oil and gas in the planning area 
under a resource management plan). 
606 DEIS at 3-305. 
607 See EPA’s Carbon Equivalencies Calculator, available at https://www.epa.gov/energy/greenhouse-gas-
equivalencies-calculator. 
608 EPA, Inventory of Greenhouse Gas Emissions 1909-2015 (2017) at Table ES-2, available at 
https://www.epa.gov/sites/production/files/2017-02/documents/2017_complete_report.pdf. 

https://www.epa.gov/energy/greenhouse-gas-equivalencies-calculator
https://www.epa.gov/energy/greenhouse-gas-equivalencies-calculator
https://www.epa.gov/sites/production/files/2017-02/documents/2017_complete_report.pdf
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from EIA,609 we find an average emissions per barrel, which we then apply to SPOT's capacity. 
We use a 20-year global warming potential (“GWP”) of methane of 86.610 Upstream emissions 
total 29.9 MMT CO2e/year.611  
 

For downstream emissions we use the EPA GHG Equivalencies Calculator for GHG 
associated with consumption of a barrel of oil.612 We apply this GHG equivalency to the SPOT 
Project’s capacity. Total downstream emissions would total 315.3 MMT CO2e/year.  

 
Our estimate is likely conservative because we do not account for the transportation 

emissions associated with the shipping of the exported oil. This should be accounted for and has 
been considered in other applications (for example, see Valero Refining Company, Crude by 
Rail Air Permit Application, Valero Benicia Refinery, Benicia, California, BAAQMD Plant No. 
B2626, Project No. 0186851, February 2013). 

 
As explained by a recent Law Review article, a variety of other tools exist that can be 

used to estimate the indirect greenhouse gas emissions from fossil fuel production and 
transportation projects.613 These tools include protocols to identify the scope of upstream and 
downstream activities and sources to be included in the analysis; and models that can be used to 
estimate upstream and downstream greenhouse gas emissions and the effects of fossil fuel 
extraction and transportation projects on supply and demand.614 For example, the Greenhouse 
Gas Protocol, developed by the World Resources Protocol Institute and World Business Council 
on Sustainable Development, provides a means of identifying and quantifying greenhouse gas 
emissions. And the National Energy Modeling System is a tool developed by the EIA that can be 
used to both estimate the impacts of fossil fuel extraction and transportation projects on supply 
and demand and to quantify the attendant environmental impacts, including greenhouse gas 
emissions.615  

 
Our results are validated by Carnegie’s Oil Climate Index (“OCI”).616 The OCI offers 

detailed calculations of the greenhouse gas emissions per barrel of oil from various oils. This 
includes three variations of oil from the Eagle Ford. Using OCI’s methodology, two of these 
variations are estimated to produce higher GHG emissions than we estimate here. As such, this 
or a similar tool can and should be used to determine the specific emissions likely based on the 
attributes of the oil that will be exported under the SPOT Project. The DEIS has already 
                                                 
609 EIA, Petroleum and Other Liquids: U.S. Field Production of Crude Oil, Feb. 28 2020, available at 
https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUS1&f=M 
610 IPCC 5AR WG, at sec.8.7.1.2, p. 714. 
611 If you instead use a 100-year GWP of methane of 25, upstream emissions total 9.2 MMT CO2e/year; 
total SPOT emissions would then total 324.7 MMT CO2e/year. 
612 EPA, Greenhouse Gases Equivalencies Calculator - Calculations and References, available at 
https://www.epa.gov/energy/greenhouse-gases-equivalencies-calculator-calculations-and-references.  
613 Michael Burger & Jessica Wentz, Downstream and Upstream Greenhouse Gas Emissions: The Proper 
Scope of NEPA Review, 41 HARV. ENVT’L L. REV. 109, 122 (2017), at Appendix, available at 
http://columbiaclimatelaw.com/files/2017/05/Burger-Wentz-2017-05-Downstream-and-Upstream-
Emissions.pdf. 
614 Id.  
615 Id. 
616 Oil-Climate Index, available at https://oci.carnegieendowment.org/ 

https://www.eia.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=MCRFPUS1&f=M
https://www.epa.gov/energy/greenhouse-gases-equivalencies-calculator-calculations-and-references
http://columbiaclimatelaw.com/files/2017/05/Burger-Wentz-2017-05-Downstream-and-Upstream-Emissions.pdf
http://columbiaclimatelaw.com/files/2017/05/Burger-Wentz-2017-05-Downstream-and-Upstream-Emissions.pdf
https://oci.carnegieendowment.org/
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identified that crude exported under the Project would primarily come from the Permian and the 
Eagle Ford basins.617  
 

The USCG’s and MARAD’s failure to make reasonable estimates of the upstream and 
downstream greenhouse gas emissions and their impacts in light of these tools is wholly 
irrational. While the use of such tools may be based on assumptions, that does not excuse the 
need to do so. Agencies need not have “perfect foresight when considering indirect effects,” but 
must do their best to estimate such effects and cannot write them off as too speculative.618 This is 
because “some educated assumptions are inevitable in the NEPA process. And the effects of 
assumptions on estimates can be checked by disclosing those assumptions so that readers can 
take the resulting estimates with the appropriate amount of salt.”619 In other words, “[j]ust 
because [the USCG and MARAD] do[] not possess perfect foresight as to the timing or rate of 
combustion or as to the state of future emissions technology [or other factors], does not mean 
that it can ignore the effects completely.”620 Yet that is just what the agencies did here.  

 
Moreover, although a cost-benefit analysis is not necessarily the ideal or exclusive 

method for assessing contributions to an adverse effect as enormous and potentially catastrophic 
as climate change, a tool to determine the costs of carbon pollution has been developed by the 
Interagency Working Group on Social Cost of Greenhouse Gases.621 The Interagency Working 
Group has produced estimates for the social cost of carbon in order to “allow agencies to 
incorporate the social benefits of reducing carbon dioxide emissions into cost-benefit analyses of 
regulatory actions.”622 The working group presented values for social costs from 2010 to 2050, 
assuming discount rates of 5%, 3%, 2.5% and the 95th percentile of the 3% discount rate.623 
These values range from $10 to $212 (in 2007 dollars per metric ton of carbon dioxide).624 
However, studies have demonstrated that the numeric value assigned to the social cost of carbon 
vastly underestimates the true cost.625 The social cost of carbon is therefore a minimum value. 

 

                                                 
617 DEIS at 2-61. 
618 WildEarth Guardians, 104 F. Supp. 3d at 1230–31. 
619 Sabal Trail, 867 F.3d at 1374. 
620 WildEarth Guardians, 104 F. Supp. 3d at 1231. 
621 Environmental Protection Agency (EPA), EPA Fact Sheet, Social Cost of Carbon. On March 28, 2017, 
President Trump directed the Office of Information and Regulatory Affairs to revisit the metric, but he 
did not rule out its use in the future. See Exec. Order No. 13,783, § 5(b), 82 Fed. Reg. at 16,095–96 ; see 
also H. Hess, OIRA Works Quietly on Updating Social Cost of Carbon, GREENWIRE (June 15, 2017).  
622 Interagency Working Group on Social Cost of Greenhouse Gases, Technical Support Document: - 
Technical Update of the Social Cost of Carbon for Regulatory Impact Analysis - Under Executive Order 
12866 at 3 (Aug. 2016).  
623 Id. at 3, Tbl. ES-1.  
624 Id. 
625 F. Ackerman and E. Stanton, Climate Risks and Carbon Prices: Revising the Social Cost of Carbon, 
Economics, Vol. 6, 2012-10 at i, 2, 14 (2012) (the social cost of carbon could be almost $900/tCO2 in 
2010, rising to $1,500/tCO2 in 2050). Relatedly, studies suggest that governmental policy decisions with 
implications for climate change deserve a very small or even negative discount rate. See M. Fleurbaey and 
S. Zuber, Climate Policies Deserve a Negative Discount Rate, 13 CHI. J. INT’L LAW 565, 585-86 (2013).  
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Here, because the USCG and MARAD have relied on a cost-benefit analysis in its NEPA 
process,626 they must include in that analysis the environmental benefits of avoided greenhouse 
gas emissions. As a threshold matter, the courts have made clear that an agency violates NEPA 
where it considers compliance costs but fails to meaningfully consider environmental benefits.627  

 
More specifically, in the context of greenhouse gas emissions, the courts have also 

repeatedly faulted agencies for failing to meaningfully consider the greenhouse gas emission 
costs associated with their decisions in the NEPA context.628  

 
In light of the abundance of evidence demonstrating the United States’ significant contributions 
to the climate crisis if projects like SPOT are allowed to proceed, as well as the easily available 
methods to estimate total emissions, MARAD and the USCG should quantify and evaluate these 
very foreseeable direct and indirect greenhouse gas emissions impacts, as well as the cumulative 
impacts of such emissions. Their failure to do so violates NEPA. 

 
5. The DEIS Fails to Adequately Analyze the Impacts of Climate Change 

on Project Infrastructure and Frontline Communities.  
 

In addition to downplaying the impacts of climate change and failing to consider 
upstream and downstream greenhouse gas emissions, the USCG and MARAD’s DEIS fails to 
analyze the impacts of climate change on project infrastructure and frontline communities in the 
Gulf region. Such failures render its DEIS unlawful under NEPA.  

 
Storms are becoming increasingly severe in the Gulf region in the face of climate change. 

For example, Hurricane Harvey was a Category 4 storm that first hit Texas in August 2017. It 
dumped nearly 52 inches of rain during the multi-day onslaught, killed at least 88 people, 
affected millions of others in several states, and caused $125 billion in damage.629 Scientists 
have concluded that climate change made the Hurricane more powerful and increased its deadly 
flooding.630 And, in August 2016, more than two feet of rain fell on Baton Rouge and southern 

                                                 
626 See, e.g., DEIS at 3-347. 
627 See, e.g., Ctr. for Biological Diversity, 508 F.3d at 530-31 (“Even if NHTSA may use a cost-benefit 
analysis to determine the ‘maximum feasible’ fuel economy standard, it cannot put a thumb on the scale 
by undervaluing the benefits and overvaluing the costs of more stringent standards”).  
628 See, e.g., Montana Envt’l Information Ctr. v. U.S. Office of Surface Mining, 274 F. Supp. 3d 1074, 
1097 (D. Mont. 2017) (holding that it is arbitrary and capricious for an agency to quantify the benefits of 
a proposed action while failing to quantify the costs, including the downstream effects of GHG emissions, 
when tools exist for such purposes); Citizens for a Healthy Cmty. v. U.S. Bureau of Land Mgmt., 377 F. 
Supp. 3d 1223, 1237 (D. Colo. 2019) (finding that downstream GHG emissions were reasonably 
foreseeable indirect effects and that an agency could not rely on production estimates in one section while 
simultaneously claiming that it would be too speculative to, in another section, rely upon the predicted 
emissions from those same production estimates); WildEarth Guardians v. Zinke, No. CV 17-80-BLG-
SPW-TJC, 2019 WL 2404860 at *12 (D. Mont. Feb. 11, 2019) (holding that it is arbitrary and capricious 
for an agency to quantify the benefits of an action without quantifying the costs).  
629 Fourth National Climate Assessment, Volume II at 992; NOAA, National Hurricane Center, available 
at https://nhc.noaa.gov/news/UpdatedCostliest.pdf. 
630 See, e.g., Global Warming Tied to Hurricane Harvey, E&E News, Dec. 14, 2017, available at 
https://www.scientificamerican.com/article/global-warming-tied-to-hurricane-harvey/. 

https://www.scientificamerican.com/article/global-warming-tied-to-hurricane-harvey/
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Louisiana in under 48 hours, sending most of the region’s rivers over their banks, flooding tens 
of thousands of homes and killing at least 13 people.631 The National Weather Service in New 
Orleans measured record levels of moisture in the air during this storm, which was the result of a 
low-pressure storm system that stalled off the coast and kept sucking more moisture from the 
unusually warm Gulf waters, which will only grow warmer over time.632 Climate scientists and 
meteorologists linked the Louisiana deluge to a series of extreme floods caused by climate 
change in the United States over the past two years. In fact, the flood is the eighth flood 
considered to be a once-in-every-500-years event to have taken place in the United States in little 
over 12 months; and the flooding was so bad in some parts of the state that it is considered a 
1,000-year storm.633  
 

These are exactly the kind of extreme weather events projected to become more severe 
along the Gulf Coast as the climate crisis intensifies. Moreover, the Fourth National Climate 
Assessment issued in 2018 found that Texas “is vulnerable to increasing temperature, extreme 
precipitation and continued sea level rise, particularly as infrastructure ages and populations shift 
to urban centers.”634 The report also found that relative sea level rise along the Texas Gulf Coast 
is, and will continue to be, twice that of the global average—1 to 4 feet or more—between now 
and 2100, which will make communities even more vulnerable to hurricane storm surge.635 
Additionally, the report predicts that Texas alone will see an additional 1,300 deaths per year due 
to higher temperatures and as much as $21 billion in flooded coastal property by 2030.636 And 
the Edwards Aquifer, which supplies water to millions of Texans, also will suffer from “a 
decrease of water supply during droughts, a degradation of habitat for species of concern, 
economic effects, and the interconnectivity of these impacts.”637  

 
Communities in other Gulf states, such as the tribal community of Isle de Jean Charles in 

Louisiana is being relocated because of severe land loss, sea level rise, and coastal flooding.638 In 
fact, from 1932 to 2010, coastal Louisiana has lost about 1.2 million acres, equating to coastal 

                                                 
631 See, e.g., Mark Schleifstein, Louisiana Flood of 2016 resulted from '1,000-year' rain in 2 days, The 
Times-Picayune, Aug. 15, 2016, available at 
http://www.nola.com/weather/index.ssf/2016/08/louisiana_flood_of_2016_result.html; Rebecca Hersher, 
Flooding In Louisiana Raises Questions About Timing, Urgency Of Warnings, NPR, Aug. 22, 2016, 
available at http://www.npr.org/sections/thetwo-way/2016/08/22/490916070/flooding-in-louisiana-raises-
questions-about-timing-urgency-of-warnings. 
632 See e.g., Angela Fritz, How over 2 feet of rain caused historic flooding in Louisiana in less than 72 
hours, Washington Post, Aug. 15, 2016, available at https://www.washingtonpost.com/news/capital-
weather-gang/wp/2016/08/15/how-over-2-feet-of-rain-caused-historic-flooding-in-louisiana-in-less-than-
72-hours/. 
633 See e.g., Oliver Milman, Disasters like Louisiana floods will worsen as planet warms, scientists warn, 
The Guardian, Aug. 16, 2016, available at 
https://www.theguardian.com/environment/2016/aug/16/louisiana-flooding-natural-disaster-weather-
climate-change. 
634 Fourth National Climate Assessment, Volume II.  
635 Id. at 992, 996.  
636 Id. at 1012. 
637 Id. at 1002-03. 
638 Id. at 57.  
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wetlands disappearing at a rate of about a football field per hour.639 The oil and gas industry 
admits that it is responsible for at least 36% of the total loss of this area, though the Department 
of the Interior has stated that the industry could be responsible for as much as 56% of the loss.640 
And scientists say that at current rates, coastal erosion and sea level rise will lead to nearly all of 
Southeast Louisiana to be under water by 2100.641 

 
Yet the DEIS fails to consider how increased severe storms, erosion and other climate 

change-related events will impact SPOT Project infrastructure, such as by increasing the risk of 
oil spills or other accidents, or how Gulf communities will continue to bear the harmful impacts 
of climate change. We simply cannot address climate change or protect frontline communities 
from future severe flooding and other extreme weather events while continuing to approve new 
fossil fuel projects. The DEIS fails to take a hard look at this reality, in violation of NEPA.  
 

E. The Draft EIS Fails to Adequately Evaluate the Air Pollution Emission 
Impacts Resulting from the Proposed Facility, and Measures to Mitigate 
Such Impacts.   

  
 The proposed Project is within the Houston-Galveston-Brazoria (“HGB”) serious 
nonattainment area for the National Ambient Air Quality Standard (“NAAQS”) for ozone.642 For 
locations beyond the seaward state territorial boundary (which extends 9 nautical miles from the 
shoreline), the NAAQS attainment status of the nearest adjacent onshore location applies for the 
offshore locations. Brazoria County is the nearest onshore location to the proposed SPOT Project 
and is part of the HGB serious nonattainment area for ozone. MARAD and the USCG 
acknowledge this concerning fact.643 
  
 The NAAQS protect people’s health by limiting the concentration allowable in the 
ambient air people breathe of each pollutant for which air quality criteria have been issued, such 
as ozone.644 EPA has concluded that ozone pollution poses serious health threats, including 
respiratory harm (e.g., worsened asthma, worsened COPD, and inflammation), early death, 
cardiovascular harm (e.g., heart attacks, strokes, heart disease, congestive heart failure), among 
other harmful impacts.645 Health impacts depend on many factors, but “the risks would be 
greater if ozone levels are higher.”646   
 

                                                 
639 Nathaniel Rich, The Most Ambitious Environmental Lawsuit Ever, NY Times, Oct. 02, 2014, 
available at https://www.nytimes.com/interactive/2014/10/02/magazine/mag-oil-lawsuit.html?_r=0. 
640 Id. 
641 Bob Marshall, The Lens, ProPublica, Aug. 28, 2014, available at 
https://www.scientificamerican.com/article/losing-ground-southeast-louisiana-is-disappearing-quickly/. 
642 84 Fed. Reg. 44238 (Aug. 23, 2019) (final EPA action reclassifying the HGB area from moderate to 
serious for the 2008 ozone NAAQS). 
643 See DEIS at § 3.12.4.1, p. 3-295. 
644 42 U.S.C. § 7409(b). 
645 U.S. EPA, “Integrated Science Assessment for Ozone and Related Photochemical Oxidants,” Final 
Report (Feb. 2013), available at https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492. 
646 American Lung Association, “Ozone Pollution,” (Feb. 10, 2018), available at 
https://www.lung.org/our-initiatives/healthy-air/outdoor/air-pollution/ozone.html#howharms. 

https://cfpub.epa.gov/ncea/isa/recordisplay.cfm?deid=247492
https://www.lung.org/our-initiatives/healthy-air/outdoor/air-pollution/ozone.html#howharms
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 Nitrogen dioxide (NOX) and VOCs are ozone precursors. That is, ozone is created when 
NOX and VOC combine in the presence of sunlight.647 The proposed SPOT Project would emit 
significant amounts of both of these pollutants. Construction of the offshore and onshore 
components of SPOT would result in over 600 tons per year of NOX emissions and more than 18 
tons per year of VOC emissions.648 And, when operating, the offshore and onshore components 
would emit over 750 tons per year of NOX and more than 1,800 tons per year of VOC.649 Given 
the high emission figures for NOX and VOC, the significant health concerns associated with 
ozone, and the fact that the proposed facility is within an area that is designated as severe 
nonattainment for ozone, it is critical that the Draft EIS provide all information necessary for 
meaningful public engagement about the air quality impacts and any measures to mitigate those 
impacts. As discussed below, the Draft EIS is flawed in that regard.  
  
 SPOT’s proposal to expand capacity at its ECHO Terminal, build a new Oyster Creek 
Terminal, construct large-scale VLCC loading capacity in the Gulf, and connect these sources by 
pipelines, comprises a single oil-export-terminal project that crosses a large swathe of the HGB 
ozone nonattainment area. Indeed, SPOT characterizes the three portions of the proposed facility 
as a single project. Yet, neither SPOT nor the DEIS address the Project’s cumulative threat of 
exacerbating the area’s poor air quality. As detailed by undersigned groups’ expert consultant, 
Todd Cloud, EPA Region 6 and TCEQ improperly segmented the proposed facility when they 
conducted their air permit reviews for the Project.650 Instead of permitting the proposed facility 
as a single source, EPA Region 6 and TCEQ analyzed the onshore and offshore portions 
separately. They failed to aggregate the emissions for the full project, thus circumventing more 
stringent review and permitting requirements under the Clean Air Act and TCEQ’s regulations 
implementing the Act.  
 
 As Mr. Cloud explains, TCEQ’s and EPA Region 6’s permitting scheme allowed SPOT 
and its parent company, Enterprise Products Operating LLC (“EPO”), to obtain permits to 
construct and operate the onshore and offshore portions of the proposed facility without being 
subject to the more stringent legally required standards. For example, had the agencies permitted 
the Project as a single source under the Clean Air Act, SPOT and EPO would have had to show 
that the facility would emit pollutants at the lowest achievable emission rate (“LAER”), defined 
in the statute as the more stringent of the tightest emission limits achieved in practice or the 
tightest limit in Texas’s EPA-approved State Implementation Plan (known as a “SIP”) for that 
category of source unless the operator can show that level cannot to be achievable.651 SPOT and 
EPO would also have been required to obtain emission offsets, which are reductions in emission 
from other sources that are enforceable and not otherwise required, so that the construction or 
modification will not disrupt the state’s progress toward attaining the NAAQS for ozone.652 The 

                                                 
647 See U.S. EPA, Ground-level Ozone Basics, available at https://www.epa.gov/ground-level-ozone-
pollution/ground-level-ozone-basics.  
648 See DEIS Tables 3.12-1, 3.12-7. 
649 See DEIS Tables 3.12-2, 3.12.3, 3.12-8. 
650 See Ex. C, Decl. of Todd Cloud, Attach. 2. 
651 42 U.S.C. § 7503(a)(2)); see also TCEQ, Fact Sheet PSD and Nonattainment, available at 
https://www.tceq.texas.gov/assets/public/permitting/air/factsheets/factsheet-psd-na-6241.pdf. 
652 Id. 

https://www.tceq.texas.gov/assets/public/permitting/air/factsheets/factsheet-psd-na-6241.pdf
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offset ratios are 1.2: 1 for new major sources of VOCs and NOX in areas classified as serious 
ozone nonattainment like the HBG area.653  
  
 MARAD and the USCG violated NEPA by adopting TCEQ and EPA Region 6’s flawed 
permitting scheme,654 separating the proposed facility into its offshore and onshore components 
when addressing the air quality impacts and mitigation associated with the construction and 
operation of the proposed facility.655 An EIS must include a detailed statement regarding the 
environmental impacts of the proposed facility and any adverse environmental effects that cannot 
be avoided.656 The EIS must necessarily discuss steps that can be taken to mitigate adverse 
environmental consequences. But, here, the Draft EIS fails to include ways to reduce these 
environmental impacts such as the more stringent emissions controls associated with LAER and 
offset requirements that should have been applied to the entire proposed facility had EPA Region 
6 and TCEQ followed proper air permitting requirements and permitted the proposed facility as a 
single source. For this reason, the Draft EIS fails to meet NEPA’s requirements. MARAD and 
the USCG must submit a revised air impact analysis that takes into consideration the emission 
controls and reductions that would apply to the Project as a single source. Absent this analysis, 
EPA cannot certify that SPOT’s license would comply with the Clean Air Act, as required by the 
DWPA.657  
  

The Draft EIS also fails to demonstrate that the emissions associated with the proposed 
facility comply with the Clean Air Act General Conformity Rule. The Clean Air Act’s General 
Conformity Rule requires federal agencies to ensure that their actions do not cause or contribute 
to any new air quality standard violations, increase the frequency or severity of any existing 
standard violation, or delay the timely attainment of any standard, interim emission reduction, or 
other milestone.658  

 
 As noted in the Draft EIS, the total annual emissions of NOx from the construction of the 
onshore and offshore portions of the proposed facility triggers the determination requirement 

                                                 
653 Id. 
654 While MARAD and the USCG led preparation of the DEIS, EPA is also a cooperating agency with an 
independent obligation, imposed by Congress, to review the DEIS to ensure protection of the public 
health or welfare and environmental quality. See DEIS at 1-14 (specifying that EPA is cooperating 
agency); 42 U.S.C. § 7609 (CAA § 309) (“The Administrator shall review and comment in writing on the 
environmental impact of any matter relating to duties and responsibilities granted pursuant to this chapter 
or other provisions of the authority of the Administrator, contained in any . . . major Federal agency 
action (other than a project for construction) to which section 4332(2)(C) of this title applies . . . .”); see 
also 33 U.S.C. § 1505(a) (requiring EPA to participate in developing environmental review criteria for 
NEPA analysis of deepwater port applications). 
655 See DEIS § 3.12.4, p. 3-295 - § 3.12.5, p. 3-310. 
656 42 U.S.C. § 4332(2)(C)(i)-(ii). 
657 See 33 U.S.C. § 1503(c)(6) (providing, as a condition to issuing a DWP license, that the Secretary of 
Transportation must not have “been informed, within 45 days of the last public hearing on a proposed 
license for a designated application area, by the Administrator of the Environmental Protection Agency 
that the deepwater port will not conform with all applicable provisions of the Clean Air Act, as amended, 
the Federal Water Pollution Control Act, as amended, or the Marine Protection, Research and Sanctuaries 
Act, as amended”).  
658 See 42 U.S.C. § 7506(c)(1); 40 C.F.R. § 51.850–51.860, 40 C.F.R. § 93.150–93.160. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS4332&originatingDoc=I5d7b175f970c11d9bc61beebb95be672&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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under the General Conformity Rule.659 The Draft EIS does not fulfill this requirement, and 
merely provides that: 

 
The USCG and MARAD are working with the USEPA and the TCEQ to evaluate 
the Project under General Conformity and will compile a draft determination, 
which will require a separate notice to USEPA Region 6 and the TCEQ and a 30-
day public comment period. The Final EIS will contain an update on General 
Conformity.660 
 

Whether the proposed facility is consistent with Texas SIP requirements for bringing the HGB 
area into attainment for ozone is critical to the public’s review and understanding of the 
significance of the Project’s environmental impacts on air quality in this already compromised 
region. MARAD and the Coast Guard must therefore resubmit this Draft EIS with their General 
Conformity demonstration so that the public can engage in a meaningful review of the air 
impacts associated with the proposed facility.  

 
VIII. THE DEIS FAILS TO TAKE A HARD LOOK AT THE CUMULATIVE IMPACTS 

OF THIS AND OTHER EXISTING AND PROPOSED PROJECTS.  
 

The DEIS fails to adequately consider the cumulative impacts of this project in 
conjunction with both existing and proposed projects. Cumulative impacts are “the impact on the 
environment which results from the incremental impact of the action when added to other past, 
present, and reasonably foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions. Cumulative impacts can result from 
individually minor but collectively significant actions taking place over a period of time.”661 The 
proposed SPOT Project is part of a broader scheme for oil expansion along a coastline already 
inundated with industrial infrastructure development. The DEIS therefore must review the 
cumulative impacts of the proposed project in conjunction with other existing oil and gas 
infrastructure projects and reasonably foreseeable proposed crude export facilities impacting the 
Texas Gulf Coast and Gulf of Mexico waters. 

 
 The USCG and MARAD failed to evaluate the cumulative impacts of SPOT in 

conjunction with reasonably foreseeable oil and liquefied natural gas export facilities proposed in 
the Gulf of Mexico. The USCG and MARAD only considered two major offshore industrial 
projects in its cumulative impact analysis.662 There are more than ten such facilities proposed, 
many of which have completed federal permit applications or are in the final stages of permitting 
by federal agencies. At the very least, the DEIS must evaluate the cumulative impacts of these 
reasonably foreseeable projects.663 A cumulative impacts analysis must include evaluation of the 

                                                 
659 DEIS § 3:12.6, p. 3-312. 
660 Id. 
66140 C.F.R. § 1508.7. 
662 DEIS at 5-3. 
663 Among several proposals, VLCCs with completed applications to MARAD or with construction 
underway include Texas GulfLink, Bluewater Texas and the Port of Corpus Christi Ship Channel 
Improvement Project to accommodate onshore VLCC access; LNG export facilities permitted or pending 
FERC applications include Annova LNG, Rio Grande LNG, and Texas LNG, among others. 
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impacts of these projects and their associated infrastructure and operations, including multiple 
pipelines, onshore and offshore terminals, and deepwater port infrastructure. The cumulative 
impacts of multiple operations, including leaks, spills, air pollutant emissions, and removal and 
degradation of sensitive habitat overtime will likely exacerbate existing ecosystem stressors and 
health problems in affected communities, as well as significantly increase both air and water 
pollution.  

 
Additionally, the DEIS must evaluate the compounding impacts of SPOT in conjunction 

with existing oil and gas infrastructure, petrochemical, offshore drilling and other industrial 
projects already inundating the Texas Gulf Coast. The DEIS’s fragmented analysis undermines 
an approach to comprehensively planning for the Gulf of Mexico where there are numerous 
existing and proposed infrastructure projects. This massive build out requires a programmatic 
approach to planning under NEPA. 
 

A. The DEIS Fails to Address Center for Biological Diversity’s Previous 
Request to Conduct a Programmatic Environmental Impact Statement. 

 
The DEIS failed to address the Center for Biological Diversity’s (“CBD”) request for a 

Programmatic EIS. On April 4, 2019, CBD submitted scoping comments on the Deepwater Ports 
License Application of SPOT, which included a request to prepare a programmatic EIS based on 
numerous recent applications for deepwater fossil fuel export facilities in the Gulf.  

 
A programmatic EIS is essential when implementing a wide range of individual projects 

to ensure an appropriate and comprehensive examination of the interaction between proposed 
projects or plan elements, and to assess cumulative effects. In fact, CEQ’s own guidance 
recommends a programmatic NEPA review for repetitive agency activities to provide a starting 
point for analyzing direct, indirect, and cumulative impacts.664 

 
Given the number of recent proposals for deepwater ports in the Gulf of Mexico to export 

fossil fuels, including the Texas GulfLink and Bluewater Texas, among others, the USCG and 
MARAD should prepare a programmatic environmental impact statement before proceeding 
with any of the projects. The direct, indirect, and cumulative impacts created by the numerous 
existing and proposed Gulf oil and gas infrastructure projects would be significant and complex, 
and should be evaluated on a broad, programmatic scale, initially, and before conducting any 
individual project analyses or making permitting decisions.  

 
 

B. The DEIS Improperly Analyzed the “Application Area” Used to Assess the 
Relative Environmental Merits of the Project. 

 
The DWPA requires weighing the relative environmental merits of different DWP 

proposals in the EIS, especially those in the same “application area.”665 Application area means 
any reasonable geographical area within which a deepwater port may be constructed and 

                                                 
664 CEQ, Effective Use of Programmatic NEPA Reviews (Dec. 18, 2014) at 10. 
665 33 USC 1504(d), (i)(3)(A); 33 CFR 148.710. 
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operated.666 In accordance with 33 U.S.C. § 1504(d), MARAD is required to designate an 
application area for a deepwater port application intended to transport oil. Section 1504(d)(2) 
provides MARAD the discretion to establish a reasonable application area constituting the 
geographic area in which only one deepwater port may be constructed and operated.667 The 
application area shall not exceed a circular zone in which the radius of which is the distance from 
the principal point of loading/unloading to the high water mark of the nearest adjacent coastal 
state.668  
 

MARAD and the USCG designated “an application area encompassing the deepwater 
port that is a circle having a radius of no less than three-and-three- tenths (3.30) nautical miles 
centered at SPOT’s proposed platform … and 0.25 nautical miles on either side of SPOT’s 
proposed pipeline route between the terminal and the shore.”669 

 
This “application area” is improperly defined because it is excessively narrow. It 

excludes all other Texas DWPs, including the proposed Texas GulfLink terminal, which would 
be located roughly seven miles from the SPOT DWP and involve development of intersecting 
offshore pipeline routes.670 By narrowly defining the application area, the DEIS ignores the 
potential cumulative environmental impacts that could result from two deepwater infrastructure 
projects in close and even overlapping proximity. Additionally, the DEIS fails to mention or 
provide any analysis of the “application area” in connection with the several other proposed 
DWP projects in the region. This analysis is especially critical given the likelihood of expansive 
and compounding impacts from oil spill and other emission events. 

 
IX. THE DEIS FAILS TO ADEQUATELY CONSIDER THE ENVIRONMENTAL 

JUSTICE IMPACTS OF THE SPOT PROJECT. 
 
A. The SPOT Project Will Have Adverse Impacts on Low-Income and Minority 

Communities. 
 
The DEIS fails to adequately consider environmental justice impacts, including the 

human health, economic and social effects of the proposed action on minority and low-income 
communities, in violation of Executive Order 12898. 

 
On February 11, 1994, President Clinton issued Executive Order 12898, “Federal Actions 

to Address Environmental Justice in Minority Populations and Low Income Populations.” The 
Executive Order makes it the responsibility of each Federal agency to “make achieving 
environmental justice part of its mission in identifying and addressing, as appropriate, 
disproportionately high and adverse human health or environmental effects of its programs, 
policies, and activities on minority populations and low-income populations.” Accompanying 
this order was a Presidential Memorandum stating that “each Federal agency shall analyze the 
environmental effects, including human health, economic and social effects, of Federal actions, 
                                                 
666 33 USC 1504(d). 
667 84 Fed. Reg. 7413, 7414 (Mar. 4, 2019). 
668 Id. 
669 84 Fed. Reg. 7413, 7414 (Mar. 4, 2019). 
670 DEIS at 5-18. 
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including effects on minority communities and low-income communities, when such analysis is 
required by [NEPA].” The CEQ has also issued guidance on incorporating environmental justice 
considerations in the NEPA process.671 The guidance states in part:  
 

Early and meaningful public participation in the federal agency decision making 
process is a paramount goal of NEPA. CEQ’s regulations require agencies to 
make diligent efforts to involve the public throughout the NEPA process. 
Participation of low-income populations, minority populations, or tribal 
populations may require adaptive or innovative approaches to overcome 
linguistic, institutional, cultural, economic, historical, or other potential barriers to 
effective participation in the decision-making processes of Federal agencies under 
customary NEPA procedures.672 

 
States bordering the Gulf of Mexico are home to a variety of onshore oil and gas 

infrastructure that support offshore oil and gas drilling activities, including oil refineries. Toxic 
pollution from these refineries and petrochemical facilities disproportionately impact low-
income neighborhoods and communities of color located near these facilities. For example, Port 
Arthur, Texas, located just 100 miles northeast Surfside, Texas, is home to two facilities that 
refine more than 900,000 barrels of crude per day.673 EPA’s Toxics Release Inventory places 
Jefferson County, where Port Arthur is located, among the worst in the nation for emissions of 
chemicals known to cause cancer, birth defects, and reproductive disorders. Data collected by the 
Texas Cancer Registry indicates that cancer rates among African Americans in Jefferson County 
are roughly 15 percent higher than they are for the average Texan, and the mortality rate from 
cancer is more than 40 percent higher.674 Similarly, Brazoria County, where the majority of the 
SPOT Project would be located, has 38 industrial facilities monitored by the Toxics Release 
Inventory, which, combined, release almost 40 million pounds of land, air, and water pollution 
annually.675 The coastal communities of Texas, from Port Arthur to Corpus Christi, are 
inundated with damaging industrial development. These facilities emit dangerous levels of 
chemicals into the air and water that have far-reaching impacts, and are disproportionately 
impacting the communities in which they are located.  
 
                                                 
671 CEQ, Environmental Justice: Guidance Under the National Environmental Policy Act, available at 
http://energy.gov/sites/prod/files/nepapub/nepa_documents/RedDont/G-CEQ-EJGuidance.pdf. 
672 Id. at 13. 
673 See e.g., NRDC, Port Arthur, Texas: American Sacrifice Zone, Aug. 26, 2013, available at 
http://archive.onearth.org/articles/2013/08/if-built-the-keystone-xl-pipeline-will-end-in-one-toxic-town. 
674 See also, O’Rourke, et al., Just Oil? The Distribution of Environmental and Social Impacts of Oil 
Production and Consumption, ANNU. REV. RESOUR. 2003. 28:587–617, doi: 
10.1146/annurev.energy.28.050302.105617; Environmental Integrity Project, Breakdowns in Air Quality, 
Apr. 27, 2016; Earthjustice, Community Impact Report: The Toll of Refineries on Fenceline 
Communities, Oct. 2014; Southwest Workers Union, The Oil Industry in the Gulf of Mexico: A history of 
Environmental injustices, Aug. 2003; Environmental Integrity Project, ACCIDENT PRONE: 
Malfunctions and “Abnormal” Emission Events at Refineries, Chemical Plants, and Natural Gas Facilities 
in Texas, 2009-2011, July 18, 2012. 
675 2018 TRI Factsheet: County – Brazoria, TX, EPA, available at 
https://enviro.epa.gov/triexplorer/tri_factsheet.factsheet?pYear=2018&pstate=TX&pcounty=Brazoria&pP
arent=NAT (last viewed Mar. 18, 2020) 

https://enviro.epa.gov/triexplorer/tri_factsheet.factsheet?pYear=2018&pstate=TX&pcounty=Brazoria&pParent=NAT
https://enviro.epa.gov/triexplorer/tri_factsheet.factsheet?pYear=2018&pstate=TX&pcounty=Brazoria&pParent=NAT
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The federal government identifies environmental justice populations using the U.S. 
Census 2013-2017 American Community Survey. Block groups are the smallest geographic unit 
for which population and income data sufficient to complete the environmental justice analysis 
are available. A block qualifies as an environmental justice community if it: has a minority 
population that comprises more than 50 percent of the block group’s total population; a minority 
population at least 10 percentage points higher than that of the general population of Texas; or a 
poverty rate higher than that of the general population of Texas.676 Within one mile of SPOT’s 
proposed infrastructure sites, nearly 75 percent of the 88 block groups had minority population 
shares exceeding 50 percent, and many of the block groups exceeded the state’s low-income 
values.677 Given the region’s ozone nonattainment classification and toxic pollution from 
existing oil and gas and industrial infrastructure, the coastal communities adjacent to this project 
are already disproportionately impacted by higher levels of pollution.678 The Project will cause 
increased health risks to these communities from NOx emissions projected to exceed the Clean 
Air Act’s threshold of concern.679 NOx is harmful when inhaled due to effects on the respiratory 
system.680  

 
Further, the proposed Project could result in oil spills and leaks in the onshore and coastal 

environment, causing adverse impacts to natural resources upon which the surrounding 
communities rely. These include impacts to groundwater, surface waters, wetlands and local 
fisheries. The economies of the impacted coastal communities rely heavily on tourism and 
commercial fisheries, both of which would be negatively impacted by oil spills, in addition to 
ongoing and worsening sea level rise and flood events.  

The Gulf coast is especially vulnerable to sea-level rise because of its fragile, low-lying 
shorelines and adjacent coastal environments. Sea level is rising more rapidly along the Gulf 
Coast because coastal lands are sinking.681  This is impacting nearly 20 percent of Texas 
residents who live in highly vulnerable low-lying coastal counties.682 

 
Moreover, severe storms like Hurricane Harvey are forcing the displacement of coastal 

residents. Because coastal areas in Texas are eroding at a rate of over a foot annually, the area is 
losing important buffers to the impacts of hurricanes. Therefore, storm and hurricane related 
impacts will only intensify for frontline communities in the future. Notably, sea level rise has 
already cost Texas homeowners over $76 million in potential property value.683 

 

                                                 
676 DEIS at 3-367. 
677 DEIS at 3-371 to 3-372. 
678 DEIS at ES-15. 
679 DEIS at 3-312. 
680 Basic Information about NO2, EPA, available at https://www.epa.gov/no2-pollution/basic-information-
about-no2 (last visited Mar. 15, 2020). 
681 Living with Sea Level Rise in Texas, Harte Research Institute for Gulf of Mexico Studies, available at 
https://www.harteresearchinstitute.org/collaboration/living-sea-level-rise-texas (last visited Mar. 18, 
2020). 
682 Living With Sea Level Rise on the Upper Texas Coast, Harte Research Institute for Gulf of Mexico 
Studies, available at https://gomaportal.tamucc.edu/SLR/Ch1_Intro/ (last visited Mar. 18, 2020). 
683 Trevino, Perla, Study: Sea Level Rise Causes Texas Coastal Homeowners To Lose Millions 
In Potential Property Value, HOUSTON CHRONICLE 

https://www.epa.gov/no2-pollution/basic-information-about-no2
https://www.epa.gov/no2-pollution/basic-information-about-no2
https://www.harteresearchinstitute.org/collaboration/living-sea-level-rise-texas
https://gomaportal.tamucc.edu/SLR/Ch1_Intro/
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The SPOT Project would exacerbate these impacts. Massive oil exports anticipated under 
the Project, will induce increased drilling, oil refining, and consumption that will lead to more 
toxic air pollution and greenhouse gas emissions. While MARAD and USCG quantify the 
purported economic benefits of its proposal,684 such as potential job creation, the DEIS wholly 
fails to quantify the adverse air pollution impacts and other societal and environmental costs 
associated with increased oil drilling, refining and consumption resulting from the Project.685  

 
B. The DEIS Completely Ignores The Social Cost Of Carbon—A Readily 

Available Tool To Analyze The Costs Of The Greenhouse Gas Emissions 
Generated By The SPOT Project.  

 
CO2 emissions account for over 80 percent of U.S. greenhouse gas emissions.686 The 

main human activity that emits CO2 is the combustion of fossil fuels (coal, natural gas, and oil) 
for energy and transportation.687 Gulf communities most heavily impacted by this Project will 
bear the burden of both direct exposure to increased air pollution due to the Project as well as the 
acute effects of climate change. As discussed in Section VII.D.4, the social cost of carbon 
(“SCC”), developed by the Interagency Working Group on Social Cost of Carbon, is a method of 
calculating the benefits of reducing carbon dioxide emissions into cost-benefit analyses of 
regulatory actions that impact cumulative global emissions. It is intended to include, but is not 
limited to, changes in net agricultural productivity, human health, property damages from 
increased flood risk, and the value of ecosystem services due to climate change.688 

 
The results from the working group clearly demonstrate the need to place a high value on 

the SCC, as CO2 emissions clearly have far reaching and lasting impacts on the local 
communities. At the very least, MARAD and the USCG should evaluate the SCC for this project 
when evaluating the risk of impacts to nearby environmental justice communities. 

 
Other analytical tools exist to evaluate the cost of methane emissions.689 EPA, for 

example, has employed a peer-reviewed tool in its “Regulatory Impact Analysis of the Proposed 
Emission Standards for New and Modified Sources in the Oil and Natural Gas Sector.”690  

                                                 
684 DEIS at 3-375. 
685 DEIS at 3-292. 
686 Overview of Greenhouse Gases, EPA, available at https://www.epa.gov/ghgemissions/overview-
greenhouse-gases (last viewed Mar. 18, 2020). 
687 Id.  
688 Interagency Working Group on Social Cost of Carbon, United States Government, Technical Support 
Document: Technical Update of the Social Cost of Carbon for Regulatory Impact Analysis - Under 
Executive Order 12866, May 2013, available at 
https://www.whitehouse.gov/sites/default/files/omb/inforeg/social_cost_of_carbon_for_ria_2013_update.
pdf. 
689 Marten A.L., Kopits K.A., Griffiths C.W., Newbold S.C., Wolverton A. 2014, online publication 
(2015, print publication). “Incremental CH4 and N2O mitigation benefits consistent with the US 
Government's SC-CO2 estimates,” CLIMATE POLICY 15(2):272-298. 
690 USEPA, Social Cost of Carbon, available at 
http://www3.epa.gov/climatechange/EPAactivities/economics/scc.html (noting application of social cost 
of methane supported by peer review); USEPA, Regulatory Impact Analysis of the Proposed Emission 

https://www.epa.gov/ghgemissions/overview-greenhouse-gases
https://www.epa.gov/ghgemissions/overview-greenhouse-gases
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Given these established tools, employed by other federal agencies, MARAD and the 
USCG’s quantification of the purported economic benefits of its proposal, while assigning zero 
value to the social and environmental costs, is disingenuous at best. Moreover, its failure to 
adequately describe and quantify these negative impacts violates the agencies’ duties to disclose 
the environmental justice implications of the proposed SPOT Project.  

 
The DEIS’ analysis of the SPOT Project’s cumulative impacts on environmental justice 

communities is inadequate for the same reason. MARAD and the USCG dismiss the import of 
the additional air pollution impacts that would result from the Project on Gulf communities 
because there is already significant oil and gas infrastructure along the coast.691 This approach to 
the environmental justice analysis undercuts the entire purpose of a cumulative impacts analysis 
and the duty to inform and engage environmental justice communities.  

 
X. THE DEIS FAILS TO ADEQUATELY EVALUATE IMPACTS OF THE SPOT 

PROJECT ON ESA-LISTED SPECIES. 
 

The DEIS fails to adequately evaluate the impacts of the SPOT Project on ESA-listed 
species.692 The USCG and MARAD thus erroneously conclude that the Project “would have no 
effect on eight of the Federally listed threatened or endangered species or critical habitat[,] … 
would be not likely to adversely affect the remaining 20 Federally listed species, and would be 
not likely to jeopardize the continued existence of the 2 candidate species.”693 The available 
information, however, indicates that the SPOT Project may affect, and is likely to adversely 
affect, numerous ESA listed species and their critical habitat. The agencies’ failure to formally 
consult with the FWS and NOAA Fisheries prior to approving the SPOT Project would 
constitute a violation of the agencies’ duty to ensure their actions do not jeopardize the continued 
existence of these species, or result in the destruction or adverse modification of their designated 
critical habitat.694  
 
 
 
 
 
 
 
 
 
 
 

                                                                                                                                                          
Standards for New and Modified Sources in the Oil and Natural Gas Sector, Ch. 4, available at 
http://www3.epa.gov/airquality/oilandgas/pdfs/og_prop_ria_081815.pdf. 
691 DEIS at 3-291. 
692 See Table [1], infra. 
693 DEIS at ES-12; see also id. at 3-174–3-182. 
694 16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). 
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Table [1]. Federally Listed Species and Designated Critical Habitat Associated with the 
SPOT Deepwater Port Project695  
 

Common Name Scientific Name  Federal Status  
Species Under U.S. Fish & Wildlife Service Jurisdiction 
Mammals  
West Indian manatee  Trichechus manatus 

latirostris  
Threatened  

Birds  
Eastern Black Rail  Laterallus jamaicensis  Proposed  
Least Tern  Sterna antillarum  Endangered  
Piping Plover  Charadrius melodus  Threatened  
Rufa Red Knot  Calidris canutus rufa  Threatened  
Whooping Crane  Grus americana  Endangered  
Reptiles–nesting beaches  
Green sea turtle  Chelonia mydas  Threatened  
Hawksbill sea turtle  Eretmochelys imbricata Endangered  
Kemp’s ridley sea turtle  Lepidochelys kempii  Endangered  
Leatherback sea turtle  Dermochelys coriacea  Endangered  
Loggerhead sea turtle  Caretta  Threateneda  
Plants  
Texas prairie dawn-flower  Hymenoxys texana  Endangered  
Species under National Oceanic and Atmospheric Administration, National Marine 
Fisheries Service Jurisdiction  
Mammals  
Fin whale  Balaenoptera physalus  Endangered  
Gulf of Mexico Bryde’s 
whale  

Balaenoptera edeni  Endangered (effective 
5/15/2019)  

North Atlantic right whale  Eubalaena glacialis  Endangered  
Sei whale  Balaenoptera borealis  Endangered  
Sperm whale  Physeter macrocephalus  Endangered  
Reptiles—marine environment  
Green sea turtle  Chelonia mydas  Threateneda  
Hawksbill sea turtle  Eretmochelys imbricata  Endangered  
Kemp’s ridley sea turtle  Lepidochelys kempii  Endangered  
Leatherback sea turtle  Dermochelys coriacea  Endangered  
Loggerhead sea turtle  Caretta  Threatenedb  
Fish  
Giant manta ray  Manta birostris  Threatened  
Gulf sturgeon  Acipenser oxyrinchus desotoi  Threatened  
Nassau grouper  Ephinephelus striatus  Threatened  
Oceanic whitetip shark  Carcharhinus longimanus  Threatened  
Smalltooth sawfish  Pristis pectinate  Endangeredc  

                                                 
695 Table 5.0-1, DEIS App. E, at 48. 
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Dwarf seahorse  Hippocampus zosterae  Candidate  
Invertebrates  
Rough cactus coral  Mycetophyllia ferox  Threatenedd  
Pillar coral  Dendrogyra cylindrus  Threatenedd  
Lobed star coral  Orbicella annularis  Threatened  
Mountainous star coral  Orbicella faveolata  Threatened  
Boulder star coral  Orbicella franksi  Threatened  
Staghorn coral  Acropora cervicornis  Threatenedd  
Elkhorn coral  Acropora palmata  Threatenede 
Designated Critical Habitat   
Loggerhead sea turtle critical 
habitat/Sargassum habitat 

NA NA 

a North Atlantic and South Atlantic Distinct Population Segments 
b Northwest Atlantic Distinct Population Segment 
c U.S. Distinct Population Segment 
 

The proposed SPOT Project will affect both terrestrial and marine ESA-listed species. 
Terrestrial species will be affected onshore in Harris and Brazoria Counties, Texas.696 Marine 
species will be affected offshore in Federal waters within the outer continental shelf “in 
Galveston Area lease blocks 463 and A-59, between 27.2 and 30.8 nautical miles off the coast of 
Brazoria County, Texas, in water depths of approximately 115 feet,” as well as “the area affected 
by onshore and offshore construction and operation activities, including the transit for very large 
crude carriers (VLCCs) that would call on the proposed SPOT DWP to load and export crude oil, 
and areas that could be affected if an oil spill occurred during operation of the Project.”697 It 
further includes “the portion of the [Gulf of Mexico] within a 6.8-mile radius from the platform, 
which represents the largest distance at which impulsive noise impacts are anticipated during 
construction, and the 19,044 acres anticipated to be affected by jet-sledding activities.”698   

 
A. Overarching Shortcomings 

 
1. The DEIS lacks an adequate analysis of the impacts of climate change 

on ESA-listed species. 
 

The USCG’s and MARAD’s discussion of impacts on ESA-listed species is incomplete 
because the agencies fail to discuss how the Project’s contributions to climate change will affect 
these threatened, endangered, and candidate species.699 The proposed SPOT Project is an export 
project that will “transport a range of crude oils, from ultralight, to light, to heavy grade, from 
existing and proposed onshore oil infrastructures to a proposed offshore SPOT DWP that would 
enable VLCCs and other crude oil carriers to deliver oil to foreign global markets.”700 Despite 
the fact that the entire purpose of the Project is to transport and deliver fossil fuels for ultimate 

                                                 
696 DEIS App. E, at 7. 
697 Id. at 2, 7. 
698 Id. at 3. 
699 See DEIS at 3-291–3-295. 
700 DEIS App. E, at 7. 
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combustion, the USCG and MARAD fail in the Biological Assessment to mention—let alone 
analyze—how greenhouse gas emissions from the proposed SPOT Project will affect listed 
species vulnerable to the effects of climate change.  

 
The greenhouse gases currently in the atmosphere commit the planet to long-lasting 

climate change that is irreversible on a multi-century to millennial time scale.701 CO2 has a long 
residence time in the atmosphere, meaning that a large fraction of the CO2 emitted to date will 
remain in the atmosphere for tens to hundreds of thousands of years.702 Climatic changes that are 
caused by CO2 emissions, such as ocean warming, sea level rise, and ocean acidification are 
long-lasting and irreversible on human timescales.703 Even if all greenhouse emissions were to 
completely cease today, significant ongoing regional changes in temperature and precipitation 
would still occur, global average temperatures would not drop significantly for at least 1,000 
years, and sea-level rise would continue for millennia.704 The National Research Council 
cautions that “emission reduction choices made today matter in determining impacts that will be 
experienced not just over the next few decades, but also into the coming centuries and 
millennia.”705  
 

The SPOT Project will contribute to global climate change and its marine effects (e.g., 
ocean warming, ocean acidification) through combustion of the transported fossil fuels and 
combustion of fuels required for transportation. Yet the agencies’ few mentions of climate 
change in the Biological Assessment are merely passing references to this threat and a statement 
concluding that “[t]he best available scientific data at this time does not support drawing causal 
connections of air quality effects on listed species, so this has not been evaluated further in this 
document.”706 This shortcoming renders the agencies’ impact analyses deficient and its “no 
effect/no adverse effect/no jeopardy” conclusions invalid. 

 
2. The agencies fail to provide spill response plan and detailed 

explanation of safety mechanisms. 
 

The DEIS also is incomplete and invalid because it unreasonably relies upon and fails to 
provide sufficiently detailed explanations of safety mechanisms and spill response plans. For 
example, the agencies repeatedly state that contaminants and oil spills pose no threat to listed 
species because: 

 

                                                 
701 Intergovernmental Panel on Climate Change (IPCC), Summary for Policymakers, in CLIMATE 
CHANGE 2013: THE PHYSICAL SCIENCE BASIS, CONTRIBUTION OF WORKING GROUP I TO THE FIFTH 
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (2013). 
702 Clark, Peter U. et al., Consequences of twenty-first century policy for multi-millennial climate and sea-
level change, 6 NATURE CLIMATE CHANGE 360 (2016). 
703 Archer, David & Victor Brovkin, The millennial atmospheric lifetime of anthropogenic CO2, 90 
CLIMATIC CHANGE 283 (2008); Solomon, Susan et al., Irreversible climate change due to carbon dioxide 
emissions, 106 PROC. NAT’L ACAD. SCI. 1704 (2009). 
704 Archer & Brovkin 2008; Solomon et al. 2009; Gillett, Nathan P. et al., Ongoing climate change 
following a complete cessation of carbon dioxide emissions, 4 NATURE GEOSCIENCE 83 (2011). 
705 NAT’L RESEARCH COUNCIL (NRC), WARMING WORLD: IMPACTS BY DEGREE (2011). 
706 DEIS App. E, at 47. 
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Safety mechanisms such as shutdown valves built into the pipeline system would 
prevent a continuous release of oil. The Applicant indicates that the largest 
volume of oil in an isolatable section would be associated with the subsea 
pipeline, which could release over 1.7 million cubic feet.707  

 
The agencies fail to discuss what might happen should these safety mechanisms fail, other than 
to say that “the Applicant would implement its Operational Spill Response Plan, which would be 
developed as part of the Port Operations Manual prior to the start of SPOT DWP operations.”708 
Thus, not only do the agencies fail to adequately analyze the risk, they also fail to provide the 
public with the opportunity to review a key document that would outline exactly how the 
Applicant will respond to a spill—and what the effects of that response (e.g., the use of 
dispersants) will be.709 Unless and until the agency provides the public with these documents and 
analyzes their impacts on affected species, the DEIS remains insufficient. 
 

3. The agencies inappropriately conflate “non-quantifiable” impacts 
with “no effect” on listed species. 
 

The USCG’s and MARAD’s ESA analyses also are invalid because the agencies 
repeatedly rely on unquantifiable impacts to reach “no effect/no adverse effect/no jeopardy” 
conclusions.710 This reasoning is unsupportable. Just because an effect cannot be quantified does 
not mean that it does not exist. Indeed, the ability to rely on such a non sequitur would lead to 
preposterous results; agencies would seek out ways to avoid quantifying impacts so as to reach a 
“no effect” conclusion. Especially when it comes to threatened and endangered species, the 
inability to quantify an effect should lead not to a lack of caution, but rather to an abundance of 
caution. Even if effects cannot be quantified numerically, the agencies must conduct reasoned 
and searching analyses and base their “effect/jeopardy” conclusions on the best available 
scientific evidence. 

 
4. The agencies failed to analyze cumulative impacts on ESA-listed 

species. 
 

Finally, the USGC’s and MARAD’s ESA analyses fail because the agencies do not 
adequately analyze cumulative impacts to listed species in making their “no effect/no adverse 
effect/no jeopardy” determinations. ESA-listed species often face myriad threats to their 
continued existence, and the synergistic effects of these threats (specifically those threats posed 
by the proposed SPOT Project) must be thoroughly and clearly analyzed before any conclusions 
as to their effect on the listed species may be reached. 

 
B. Species under U.S. Fish & Wildlife Service Jurisdiction. 

 
The USCG’s and MARAD’s discussion of threats to ESA-listed species under the U.S. 

Fish and Wildlife Service’s jurisdiction fall short, as described below. 
                                                 
707 DEIS App. E, at 52. 
708 Id. at 52. 
709 See, e.g., DEIS App. E, at 46, 50, 52, 54, 56, 58, 66, 88, 97, 103, 105, 107, 112. 
710 See, e.g., DEIS App. E, at 85, 89, 93, 97, 103, 105, 107, 112. 
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1. West Indian Manatee 
 

The USCG and MARAD erroneously conclude that the proposed SPOT Project is not 
likely to adversely affect the West Indian manatee (Trichechus manatus) despite its potential 
presence in the Project area.711 Threats imperiling the West Indian manatee that stand to be 
exacerbated by the SPOT Project include releases and spills (discussed above), habitat loss, boat 
strikes, harmful algal blooms, extreme weather events (e.g., hurricanes), and disease.712  

 
Noise from the proposed SPOT Project (both from pile driving and vessels) could 

degrade manatee habitat and induce behavioral disturbance with implications for health and 
fitness.713 Vessel strikes pose a significant threat to West Indian manatees. Injury and mortality 
generally result from blunt force trauma or propeller strike.714 The best predictor of vessel strike 
and lethality is speed; manatees are vulnerable to strike by vessels traveling as slow as 2.2 
knots—far below the speeds anticipated by SPOT construction and operation vessels (e.g., 14 
knots for construction vessels, 35 knots for support vessels, 3-16 knots for VLCCs).715 The 
anticipated doubling of annual vessel traffic in Galveston Area lease block 463 associated with 
the SPOT Project, as well as any additional increases in traffic occurring in response to an oil 
spill, would significantly increase the overall strike risk for West Indian manatees.716  

 
In addition, while the DEIS notes that harmful algal blooms, extreme weather events 

(e.g., tropical storms and hurricanes), and disease all pose threats to West Indian manatees717, 
there is no discussion of how the SPOT Project might exacerbate these threats. Harmful algal 
blooms, extreme weather events, and the spread of disease all stand to increase alongside climate 
change—change that combustion of the fossil fuels transported by SPOT will amplify (as well 
combustion of fuels by SPOT-associated vessels during transport). Further, the VLCCs may 
facilitate the spread of pathogens through their international travel; exposure to and/or 
establishment a novel disease threat could prove catastrophic for the imperiled West Indian 
manatee population. 

 
2. Bird species 

 
The USCG and MARAD erroneously conclude that the proposed SPOT Project is not 

likely to adversely affect four listed bird species: the eastern black rail (Laterallus jamaicensis), 
piping plover (Charadrius melodus), red knot (Calidris canutus rufa), and whooping crane (Grus 
americana).718  

  

                                                 
711 DEIS App. E, at 50, 53. 
712 Id. at 50. 
713 Id. at 50-51. 
714 DEIS App. E, at 51. 
715 DEIS App. E, at 25, 28-29, 51. 
716 Id. at 26, 29. 
717 DEIS App. E, at 50 
718 DEIS App. E, at 53-61. 
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The agencies acknowledge that the SPOT Project will impact habitat for these species, 
including nesting habitat for the eastern black rail719, wintering habitat for the piping plover, red 
knot, and whooping crane720, and migration habitat for the whooping crane.721 Releases and 
spills (discussed above) likewise could cause significant harm to these populations.722 Noise 
from Project-related activity during construction and operations is expected to act as a chronic 
stressor, affecting bird behavior, reducing fitness, and leading to temporary or permanent 
displacement.723  

 
The agencies dismiss habitat and noise-related impacts to eastern black rails, piping 

plovers, and red knots, reasoning that construction will be “short-term and episodic” or the 
effects “temporary.”724 Yet the agencies fail to discuss how significant these short-term, 
temporary impacts might be on all three imperiled species; even short-term impacts can have 
individual- or population-level consequences if severe. The agencies’ dismissal of habitat and 
noise effects of the SPOT Project on whooping cranes likewise fall short. Whooping cranes are 
known to be sensitive to human disturbance, and the SPOT Project is projected to lead to 
“temporary and permanent loss of [140.5 acres of] stopover/feeding habitat.”725 The USCG and 
MARAD deem any such loss “insignificant” because it is “small,”726 yet the fail to describe 
whether resource distribution is patchy and whether affected areas constitute preferred feeding 
grounds whose loss will have a disproportionate effect on this small whooping crane population. 

 
Finally, the agencies fail to consider how SPOT’s contributions to climate change will 

affect the listed bird species. Climate change effects including sea level rise, severe weather 
effects, changes in wildfire frequency and intensity, and the spread of disease threaten the listed 
bird species.727 The agencies acknowledge this for the eastern black rail, piping plover, and red 
knot, but neglect to mention the threat for the whooping crane. Further, the agencies fail to 
analyze how this threat—and SPOT’s contribution to this threat via both combustion of 
transported fuels and combustion of fuels for SPOT-related transportation—might affect the 
listed bird species. 

 
3. Sea turtles 

 
The USCG and MARAD erroneously conclude that the proposed SPOT Project is not 

likely to adversely affect the nesting beaches of five listed sea turtles: the green sea turtle 
(Chelonia mydas), North Atlantic distinct population segment; hawksbill sea turtle 

                                                 
719 Id. at 53. 
720 Id. at 55, 57, 60. 
721 Id. at 60. 
722 Id. at 54, 56, 58. 
723 Id. at 54-60. 
724 Id. at 55, 57, 59. 
725 Id. at 60. 
726 Id. at 60-61. 
727 See generally Chavez-Ramirez, Felipe & Walter Wehtje, Potential impact of climate change scenarios 
on whooping crane life history, 32 WETLANDS 11 (2012); Id. at 53, 55, 57. 
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(Eretmochelys imbricata); Kemp’s ridley sea turtle (Lepidochelys kempii), leatherback sea turtle 
(Dermochelys coriacea); and loggerhead sea turtle (Caretta caretta).728  

The USCG and MARAD acknowledge the threats posed by habitat loss and climate 
change to nesting sea turtles.729 Climate change can affect nesting sea turtles in a variety of 
ways, including loss of nesting beaches730 (due to sea level rise and construction of protective 
structures like sea walls), changes to nesting timing and interval, loss of nests from extreme 
weather events, and changes to incubation temperatures and hatchling sex ratio.731 Yet the 
agencies fail to analyze how the proposed SPOT Project will contribute to climate change (both 
through combustion of transported fuel and combustion of fuel for transport) and exacerbate this 
threat to the five listed sea turtle species. 
 

Further, the thoroughness of the agencies’ nesting beach analysis is unclear. The agency 
provides in DEIS Table 6.2.6-1 three years (2017-2019) of sea turtle nesting data for beaches in 
the vicinity of SPOT.732 However, the agencies do not describe how this data was collected (e.g., 
opportunistically or as part of a systematic, long-term, comprehensive survey effort); it is thus 
difficult to ascertain how comprehensively and accurately these numbers represent the actual 
number of nests for all five species. Without more information, the reasonability of the agencies’ 
conclusion that green, hawksbill, and leatherback sea turtle nesting beaches will not be affected 
by SPOT cannot be determined.  

 
With respect to the two species that the agencies acknowledge do nest in the Project 

vicinity (Kemp’s ridley and loggerhead), the USCG and MARAD fail to appreciate the 
significance of construction-related disturbance. HDD activities would occur during the Kemp’s 
ridley and loggerhead sea turtle nesting season, and would include up to five months of 24-hour 
construction with nighttime work lights.733 These lights are likely to both deter female nesters 
from utilizing area beaches—a significant problem given nest site fidelity—and disorientat 
hatchlings emerging from their nests.734 Noise from both construction and operation alongside 
associated human disturbance likewise can be expected to reduce nesting success.735 Work 
vehicles could compact sand and crush nests or hatchlings, and any influx of domestic predators 
(e.g., dogs, cats) occurring alongside construction and operation activities could further reduce 
nesting success. The agencies downplay the significance of such effects, stating that they would 
be “temporary.” However, loss of even one nesting season or a significant number of hatchlings 
can have a significant deleterious effect on sea turtle population dynamics, particularly for 
Kemp’s ridley given their rarity. 

 
 

                                                 
728 DEIS App. E, at 61-67. 
729 See id. at 61-67. 
730 Outright loss of habitat can be particularly problematic given female sea turtles’ strong nest site 
fidelity.  
731 Id. at 61. 
732 DEIS App. E, at 63. 
733 DEIS App. E, at 65. 
734 Id. 
735 Id. at 65-66. 
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4. Texas prairie dawn flower 
 

The USCG and MARAD erroneously conclude that the proposed SPOT Project is not 
likely to adversely affect the Texas prairie dawn flower (Hymenoxys texana).736 Threats to this 
species include development-related habitat loss and degradation as well as non-native 
vegetation. SPOT-related ground disturbance could kill individual Texas prairie dawn flowers 
and lead to long-term habitat degradation from stormwater runoff and fugitive dust; Project 
activities also could introduce and/or spread invasive plant species.737 The agencies dismiss such 
effects, however, stating that they would be “temporary” and “insignificant.”738  
 

The basis for the agencies’ conclusion that impacts to the Texas prairie dawn flower 
would be insignificant, however, is unsound. Field surveys for the flower “were not conducted 
during the bloom period when they would be identifiable.”739 The agency concludes that while 
the species could occur in the Project area, it is “unlikely” for a variety of reasons.740 Such a 
conclusion represents unsupportable conjecture absent a survey during the time when the plant 
would be identifiable. It provides insufficient basis for a “no adverse effect” conclusion. 

 
C. Species and Habitats under NOAA Fisheries Jurisdiction. 

 
The USCG’s and MARAD’s discussion of threats to ESA-listed species and critical 

habitats under the NOAA Fisheries’ jurisdiction fall short, as described below. 
 

1. Seven coral species 
 

The USCG and MARAD erroneously conclude that the proposed SPOT Project will have 
no effect on seven threatened coral species: rough cactus coral (Mycetophyllia ferox), pillar coral 
(Dendrogyra cylindrus), lobed star coral (Orbicella annularis, mountainous star coral (O. 
faveolata), boulder star coral (O. franksi), staghorn coral (Acropora cervicornis), and elkhorn 
coral (A. palmate).741  

 
The agencies state that “the SPOT Project area is either outside the species’ known range 

or the Project area does not contain suitable habitat.”742 However, the agencies neglect to discuss 
how climate change impacts flowing from the Project will impact the affected species. Climate 
change poses an existential threat to all the listed coral species, and greenhouse gas emissions 
from combustion of fuels transported via SPOT, as well as fuels combusted in that 
transportation, will contribute to ocean warming and acidification associated with coral reef 
harm. The USCG and MARAD must discuss SPOT-related climate change effects on the listed 
coral species before arriving at any conclusion regarding the Project’s effect on those species. 

 

                                                 
736 DEIS App. E, at 69. 
737 Id. 
738 Id. 
739 Id. at 67. 
740 Id. 
741 DEIS App. E, at 70-71. 
742 Id. at 70. 
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2. Whale species 
 

The USCG and MARAD erroneously conclude that the proposed SPOT Project is not 
likely to adversely affect five listed whale species: the fin whale (Balaenoptera physalus), Gulf 
of Mexico Bryde’s whale (B. edeni), North Atlantic right whale (Eubaleana glacialis), sei whale 
(B. borealis), and sperm whale (Physeter microcephalus). The increased probability of vessel 
strikes, entanglement, ocean noise, climate change effects (including reduced prey availability), 
energy exploration and development, oil spills and oil spill response, and contaminants 
associated with the SPOT Project all have the potential to adversely affect these species, and the 
agencies must amend their analyses to sufficiently account for these harms. 

 
a) Vessel strikes 

 
Vessel activity associated with oil exploration and development, as well as spill cleanup, 

poses a threat to marine mammal species by increasing the risk of ship strikes.743 Construction 
and operation of SPOT will subject all of the listed whale species to an increased risk of vessel 
strikes.744 Vessel speed primarily determines both the probability and lethality of vessel 
strikes.745 At 15 knots, the lethality of strikes is approximately 80%; construction vessels 
associated with the SPOT Project will be traveling at speeds of up to 35 knots, and operations 
vessels will travel at speeds up to 16 knots.746 Whales in both coastal and offshore waters would 
be susceptible to strike, depending on the Project phase and time of year.747 Vessel strikes pose a 
particularly great hazard for whales that spend much of their time near the surface and for 
mother-calf pairs.  

 
For example, Bryde’s whales—one of the world’s most endangered whales with an 

abundance estimate of only 33 individuals—appear particularly vulnerable to ship strike.748 Over 
the entire day, one tagged Gulf of Mexico Bryde’s whale spent about 70 percent of its time 
within 15 meters of the surface, rendering it vulnerable to strikes from vessels using the shipping 
lanes that cross its preferred habitat.749 The whale spent 88 percent of the nighttime hours—
hours when it would not be visible to vessels—near the surface. NOAA documented one 
lactating female Bryde’ whale that was struck and killed by a ship in 2009; females and calves 
appear particularly vulnerable to such strikes given typical behavior patterns.750 Losses like these 

                                                 
743 Thomas, Peter O., Randall R. Reeves & Robert L. Brownell Jr., Status of the world's baleen whales, 32 
MARINE MAMMAL SCI. 682 (2016); Frasier 2019. 
744 See DEIS App. E, at 83, 89. 
745 Id. 
746 Id. 
747 Id. 
748 Nat’l Oceanic & Atmospheric Admin. Fisheries (NOAA Fisheries), Gulf of Mexico Bryde’s whale, 
available at https://www.fisheries.noaa.gov/species/gulf-mexico-brydes-whale (last visited Mar. 12, 
2020); Constantine, Rochelle et al., Future directions in research on Bryde's whales, 5 FRONTIERS IN 
MARINE SCI. 333 (2018). 
749 Soldevilla et al. 2017. 
750 Henry, Allison G. et al., Mortality Determinations for Baleen Whale Stocks along the Gulf of Mexico, 
United States East Coast, and Atlantic Canadian Provinces, 2008-2012, NOAA NEFSC REFERENCE 
DOCUMENT 14-10 (2014); Soldevilla et al. 2017. 
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can prove devastating for already-small populations like the Gulf of Mexico Bryde’s whale.751 In 
addition, anthropogenic activities in the region associated with oil and gas development (e.g., 
pollution, noise, ship traffic) contribute to chronic habitat degradation for Gulf of Mexico 
Bryde’s whales.752 Intensive industrial development and shipping traffic in the Gulf of Mexico 
more generally may be restricting Bryde’s whales to a remnant of their former range and 
preventing population growth and distributional expansion.753  
 

North Atlantic right whales, too, are particularly vulnerable to vessel strikes, as they also 
spend much of their time at or near the water’s surface.754 Right whale migration corridors occur 
in coastal waters frequented by transiting vessels, and their dark coloration and lack of a dorsal 
fin makes them difficult to see.755 Further, they do not appear to recognize boats as dangerous.756 
Two confirmed North Atlantic right whale ship strikes have occurred off the Texas coast, and 
this figure is an underestimate given that many strikes are undetected and/or unreported.757 North 
Atlantic right whales have recently been seen in the Gulf of Mexico, including a mother and her 
calf seen earlier this month near the Pensacola Pass.758  

 
Sperm whales occur in the deeper waters south of the proposed location for the SPOT 

DWP through which vessels calling on the SPOT DWP are likely to travel.759 They would be 
vulnerable to strike when surfacing to breathe or occupying the upper 75 feet of the water 
column.760 While the agencies acknowledge this risk to sperm whales, they unreasonably dismiss 
it as “not quantifiable.”761  

 
b) Underwater noise 

 
i. Pile driving 

 
The SPOT Project will produce multiple types of anthropogenic noise that have the 

potential to interfere with area whales’ behavior and well-being. Noise from pile driving and 
vessels, in particular, pose a threat. Pile driving has the potential to cause both behavioral 
changes and physiological damage to whales that are in the vicinity of this activity.762 Fin, 
Bryde’s, North Atlantic right, and sei whales all rely on low-frequency sounds to 
                                                 
751 Soldevilla et al. 2017. 
752 Rosel, Patricia E. & Lynsey A. Wilcox, Genetic evidence reveals a unique lineage of Bryde's whales in 
the northern Gulf of Mexico, 25 ENDANGERED SPECIES RESEARCH 29 (2014); Soldevilla et al. 2017; 
NOAA Fisheries—GoM Bryde’s Whale. 
753 Rosel & Wilcox 2014; Thomas, Reeves & Brownell 2015; Soldevilla et al. 2017.  
754 DEIS App. E, at 78, 83. 
755 Id. at 78. 
756 Id. at 78, 83. 
757 Id. at 83-84. 
758 Pensacola News Journal, Rare Right Whale and Her Baby Spotted in the Gulf Near Pensacola Pass, 
Mar. 12, 2020, available at https://www.pnj.com/story/news/2020/03/12/rare-right-whale-and-her-baby-
in-florida-gulf-near-pensacola-pass/5033835002/.  
759 DEIS App. E, at 84. 
760 Id. at 85. 
761 Id. at 85, 89. 
762 DEIS App. E, at 86. 
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communicate.763 According to the DEIS, these species could experience behavioral response 
and/or injury within several miles of pile-driving activities.764 Sperm whales, which 
communicate in the mid-frequency range, would experience injury within a closer range.765  

 
The agencies rely on the Applicant’s intended use of soft starts to minimize harm to 

whale species that might be in the area.766 This technique, which gradually increases sound level, 
is used under the theory that animals will flee an area before the sound reaches full (and 
potentially injurious) strength. Its use is precautionary and theoretical; there is a dearth of 
scientific evidence discussing the efficacy of such mitigation measures and some research even 
suggests these measures may be harmful.767 According to Compton et al. (2008): 

 
The effectiveness of the soft-start method is likely to vary between species and 
circumstances, and there is concern that this procedure may lead to habituation 
…. Habituation leading to long-term exposure to high sound levels may lead to 
chronic auditory damage. 
 

The problems associated with soft starts and ramp-ups may be especially acute for animals that 
exhibit high site fidelity. As explained by Forney et al. (2017): 
 

Most mitigation efforts attempt to minimize injury by enabling animals to move 
away as noise levels are increased gradually. Recent experiences demonstrate that 
this approach is inadequate or even counterproductive for small, localized marine 
mammal populations, for which displacement of animals may itself cause harm. 

 
Such harms “likely include increased stress and reduced foraging success, with associated 

effects on survival and reproduction.”768 The authors suggest “explicit … consider[ation of the] 
biological risk posed by displacement during … planning, monitoring, and mitigation.”769  

 
No such consideration of downfalls of soft starts is provided in the DEIS. The agencies 

must discuss the potential shortcomings of the proposed mitigation measures and should consider 
                                                 
763 Id. at 75, 78, 86. 
764 Id. at 86. 
765 Id. 
766 Id. at 87. 
767 Canadian Science Advisory Secretariat (CSAS), Review of the potential hydrophysical-related issues 
in Canada, risks to marine mammals, and monitoring and mitigation strategies for seismic activities, 
Research document 2004/121 (2004); Weir, Caroline R. & Sarah J. Dolman, Comparative review of the 
regional marine mammal mitigation guidelines implemented during industrial seismic surveys, and 
guidance towards a worldwide standard, 10 J. INT’L WILDLIFE LAW & POLICY 1 (2007); Compton, Ross 
et al., A critical examination of worldwide guidelines for minimizing the disturbance to marine mammals 
during seismic surveys, 32 MARINE POL’Y 255 (2008); Ainslie, Michael A. & Alexander M. Von Benda-
Beckmann, Optimal soft start and shutdown procedures or stationary or moving sound sources, 17 PROC. 
MEETINGS ON ACOUSTICS, ECUA 2012 11TH EUROPEAN CONFERENCE ON UNDERWATER ACOUSTICS 
UW156 (2013); Forney, Karin A. et al., Nowhere to go: noise impact assessments for marine mammal 
populations with high site fidelity, 32 ENDANGERED SPECIES RESEARCH 391 (2017). 
768 Forney et al. 2017. 
769 Id. 
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requiring a more effective suite of measures, including strict adherence to recommended time 
and area closures to protect whales as well as other listed species that stand to be impacted by 
noise associated with the Project. 

 
ii. Vessel noise 

 
Noise from vessel activity associated with SPOT and existing oil exploration and 

development as well as spill cleanup also poses a threat to the listed marine mammal species.770 
During the Deepwater Horizon spill response, the oceanic soundscape was dominated by 
elevated ship noise, echosounders, and underwater communication signals.771 These were 
compounded by the background din of seismic surveys and shipping noise that characterize the 
Gulf of Mexico waters; average ambient noise levels at low frequencies in the northern Gulf are 
among the world’s highest.772 Such noises can impact cetaceans through temporary or permanent 
hearing impairment, other physical or physiological harms, stress responses, behavioral 
disturbance, and auditory masking.773  

 
Ongoing SPOT operations would result in an additional 365 vessels per year. This 

increase in ship traffic would add noise to the Gulf of Mexico soundscape and result in 
behavioral disturbance for whales within up to 44 miles of the new vessel activity, depending on 
vessel speed.774 Helicopters would add additional noise to the region.775 The agencies must 
discuss the expected effects of SPOT-associated vessel traffic on top of the background 
soundscape on the listed cetacean species. For example, anthropogenic disturbances in the Gulf 
associated with oil and gas exploration, development, and transportation appear to adversely 
affect endangered sperm whales. Scientists documented a feeding rate decline in response to 
seismic surveys.776 “The cumulative, synergistic, and chronic effects of elevated noise levels” 
that typify Gulf waters, “including those from ‘intermittent’ sounds such as seismic airguns and 
sounds at relatively low received levels, are detrimental in humans and other mammals, affecting 
hormone systems as well as behavior.”777 The combined effects of SPOT and oil and gas 
exploration and development thus appear to pose a substantial risk to the Gulf of Mexico sperm 
whale population. 

 
                                                 
770 Thomas, Reeves & Brownell 2016; Frasier 2019. 
771 Frasier 2019. 
772 Wiggins, Sean M. et al., Gulf of Mexico low-frequency ocean soundscape impacted by airguns, 140 J. 
ACOUSTICAL SOC’Y AM. 176 (2016); Soldevilla et al. 2017. 
773 RICHARDSON, W. JOHN ET AL., MARINE MAMMALS AND NOISE (1995); Gordon, Jonathan et al., A 
review of the effects of seismic surveys on marine mammals, 27 MARINE TECH. SOC’Y J. 16 (2003-04); 
Nowacek, Douglas P. et al., Responses of cetaceans to anthropogenic noise, 37 MAMMAL REV. 81 
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c) Climate change 
 

While acknowledging that climate change-related habitat impacts threaten the listed 
whale species,778 the agencies omit any discussion or analysis of the ways in which the proposed 
SPOT Project will exacerbate climate change (e.g., the greenhouse gas emissions generated by 
the combustion of fossil fuels transported under the SPOT Project, as well as those generated 
through the production and transportation of those fuels) and the associated threats these species 
face. The USCG and MARAD must discuss the extent and magnitude of the climate change 
contributions of SPOT and how the listed cetacean species will be affected. 
 

3. Sea turtle species 
 

The DEIS erroneously concludes that the proposed SPOT Project will have no adverse 
effect on five listed sea turtle species: the green sea turtle (Chelonia mydas), hawksbill sea turtle 
(Eretmochelys imbricata), Kemp’s ridley sea turtle (Lepidochelys kempii), leatherback sea turtle 
(Dermochelys coriacea), and loggerhead sea turtle (Caretta caretta). While acknowledging that 
all species could be encountered during Project construction and operations, and that 
construction and operations would lead to displacement and increased risks of vessel strike and 
contaminant exposure, the agencies ultimately conclude that “[i]mpacts on sea turtles would be 
insignificant, discountable, or not quantifiable.”779 As discussed repeatedly herein, “not 
quantifiable” does not mean “insignificant,” and the agency’s attempts to equate the two are 
misplaced and arbitrary. Further, the agency may not rely—as it again does here—on unspecified 
“current technologies and safety features” along with undeveloped oil spill mitigation plans as 
sufficient assurance that a spill will not occur or that its effects on the listed sea turtle species 
will be minor.780  

a) Vessel strikes 
 

The agencies spend a full page discussing the risks that vessel strikes associated with the 
SPOT Project pose to sea turtles, particularly juveniles congregated in Sargassum habitat.781 Yet 
the agency concludes, once again, that since the potential effect is “not quantifiable,” it is 
therefore negligible.782 Not being able to quantify a risk does not mean that it does not occur, or 
that it is insignificant. The agency may not use lack of quantification to conclude no adverse 
effect. 

 
b) Underwater noise 

 
SPOT Project-associated pile driving may lead to behavioral change and physiological 

damage in sea turtles.783 The DEIS states that adult sea turtles would simply “avoid areas with 
high noise levels.”784 This assumes that no sea turtles are in the area when pile driving begins; 

                                                 
778 DEIS App. E at 75-82, 
779 DEIS App. E, at 97. 
780 Id. 
781 See DEIS App. E, at 93. 
782 Id. at 93, 97. 
783 DEIS App. E, at 94. 
784 Id. at 95. 
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any adults present may suffer temporary or permanent physiological harm or behavioral 
disturbance costs.785 In addition, juvenile sea turtles utilizing Sargassum habitat in the region 
would be unable to avoid such disturbance, as they are not sufficiently mobile.786 Further, given 
that turtles exhibit high site fidelity for nesting beaches, foraging areas, and migratory corridors, 
such disturbance could have significant individual- and population-level effects.787  
 

The agencies rely on the Applicant’s proposed use of soft start procedures, cushion 
blocks, and protected species observers (PSOs) during pile driving activities to mitigate these 
impacts. The agencies fail to provide any evidence supporting the efficacy of soft start 
procedures or PSOs for sea turtles, however.788 In the absence of such evidence, the agency may 
not rely on the use of these procedures to sufficiently ameliorate impacts to sea turtle species. 

 
c) Climate change 

 
The agencies omit any discussion of the effects of climate change on the listed sea turtle 

species. Greenhouse gas emissions associated with the SPOT Project will contribute to global 
climate change, which is leading to ocean warming and acidification. Such effects will have 
significant impacts on sea turtle species.  

 
For example, hawksbill sea turtles are threatened by, inter alia, the loss of coral reefs.789 

As discussed above, the greenhouse gases emitted as a consequence of SPOT construction and 
operation will contribute to global climate change, an existential threat to coral species 
worldwide. As corals decline, so too does hawksbill sea turtle habitat. Climate change also is 
contributing to terrestrial habitat loss (e.g., nesting beach erosion) for all species of sea turtles, 
and must be discussed by the agencies. 

 
d) Loggerhead sea turtle designated critical habitat 

 
The USCG and MARAD erroneously conclude that the proposed SPOT Project will have 

no effect on designated loggerhead sea turtle foraging habitat, winter habitat, nearshore 
reproductive habitat, breeding habitat, and constricted migratory habitat.790 The agencies state 
that these habitats “are outside the range of the SPOT Project and are not discussed further.”791 
However, the agencies fail to describe the essential features of these habitat types and whether 
they will be affected by climate change impacts flowing from SPOT. The agency must remedy 
this omission. 
 

The agencies further fail to discuss climate change impacts on loggerhead Sargassum 
habitat. Construction of SPOT will be located in designated Sargassum habitat for loggerhead 

                                                 
785 Such costs also may flow from vessel traffic-induced behavioral disturbance. DEIS App. E, at 96. 
786 See also Putman et al. 2019; Id. 
787 See id. at 97. 
788 See id. 
789 DEIS App. E, at 90. 
790 DEIS App. E, at 72. 
791 Id. 



118 
 

sea turtles.792 The USCG and MARAD erroneously conclude that the proposed SPOT Project 
will have no effect on the essential features of designated loggerhead sea turtle Sargassum 
habitat.793 These features include margins of major boundary currents, convergence zones, 
surface-water downwelling areas, appropriate water temperatures, and concentrated amounts of 
Sargassum; high enough concentrations of Sargassum to support adequate prey abundance and 
cover; species native to Sargassum communities such as hydroids, copepods, plants, and 
cyanobacteria; and proximity to available currents and deep enough water to ensure movement 
out of the surf zone for post-hatchlings, foraging, and cover.794 The agencies fail to describe how 
these essential features of Sargassum habitat will be affected by climate change impacts flowing 
from SPOT. For example, boundary and nearshore currents may shift; water conditions may 
change, shifting Sargassum abundance and distribution; and prey availability may change 
alongside ocean warming and acidification.795 Further, ship traffic associated with SPOT may 
introduce invasive species to Sargassum habitat, modifying community composition and 
affecting food loggerhead sea turtle food availability.796 The agency must remedy these 
omissions. 

 
4. Fish species 

 
The USCG and MARAD erroneously conclude that the proposed SPOT Project will have 

no adverse effect on the giant manta ray (Manta birostris), Gulf sturgeon (Acipenser oxyrinchus 
desotoi), Nassau grouper (Epinephelus striatus), smalltooth sawfish (Pristis pectinate), and 
dwarf seahorse (Hippocampus zosterae).797  

 
First, the agencies must more thoroughly discuss the impacts of noise on the listed fish 

species. Research demonstrates that low-frequency noise pollution from commercial shipping 
and other sources can have adverse impacts on fish and invertebrate species. Noise can damage 
fish hearing, mask important biological sounds essential for survival and reproduction, interrupt 
feeding, reduce reproductive success, and compromise the orientation of fish larvae.798 Impulse 
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793 Id. at 74. 
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795 See, e.g., Komatsu, Teruhisa et al., Possible changes in distribution of seaweed, Sargassum horneri, in 
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797 DEIS App. E, at 97-112. 
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blasts from activities such as pile driving also have been shown to damage the internal organs of 
certain fish species.799 In addition, the agency must address the shortcomings listed below. 

 
a) Giant manta ray 

 
Giant manta rays occur in the Gulf of Mexico including the SPOT Project area and 

associated vessel transportation corridors, where they utilize shallow waters for feeding on 
zooplankton and small to moderately-sized fish.800 While often solitary, they congregate during 
mating, feeding, and cleaning stations at offshore reefs.801 They also are found in higher numbers 
at nursery areas including the Flower Garden Banks National Marine Sanctuary.802 They are 
threatened by, inter alia, vessel strikes and climate change.803  

 
The DEIS mentions the potential for underwater noise associated with SPOT-related 

construction activity (specifically pile-driving) to harm manta rays in the vicinity.804 Manta rays 
up to a mile away may experience behavioral disturbance.805 The agencies rely on the 
Applicant’s proposed use of soft start procedures, cushion blocks, and protected PSOs during 
pile driving activities to mitigate these impacts.806 The agencies fail to provide any evidence 
supporting the efficacy of soft start procedures or PSOs for manta rays, however.807 In the 
absence of such evidence, the agency may not rely on the use of these procedures to sufficiently 
ameliorate impacts to the giant manta ray. 

 
Vessels also may cause noise harmful to the giant manta ray.808 Noises may cause a 

variety of reactions, from avoidance to attracting fish species.809 Should giant manta rays be 
attracted to moving vessels, their risk of strikes (a known threat to the species) increases. While 
acknowledging this threat, as well as the threat of entanglements with boat anchor lines, the 
agency dismisses them as “unquantifiable” and therefore negligible.810 As repeatedly discussed 
herein, such reasoning is arbitrary and unwarranted, and does not support a finding of no adverse 
impact. 

While acknowledging the threat that climate change poses to giant manta rays,811, the 
agencies do not discuss or analyze this threat in the DEIS. They also fail to discuss how climate 
                                                 
799 Casper, Brandon M. et al., Recovery of barotrauma injuries in Chinook salmon, Oncorhynchus 
tshawytscha from exposure to pile driving sound, PLoS ONE 7(6):e39593 (2012); Halvorsen, Michele B. 
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802 Stewart, Joshua D. et. al,, Important Juvenile Manta Ray Habitat at Flower Garden Banks National 
Marine Sanctuary in the Northwestern Gulf of Mexico, 165 MARINE BIOLOGY 111 (2018). 
803 DEIS App. E, at 100. 
804 Id. at 100, 102. 
805 Id. at 102. 
806 Id. at 100. 
807 See id. at 100, 102. 
808 DEIS App. E, at 102. 
809 Id. 
810 Id. at 100, 103. 
811 Id. at 100, 
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change will impact coral reefs, which giant manta rays rely on for critical life activities. Given 
that SPOT will contribute to global climate change, such an omission is unwarranted and negates 
the agency’s no adverse effect analysis. The agencies must include in the DEIS a thorough 
discussion of the Project’s contributions to climate change and how climate change, in turn, 
affects the giant manta ray. 

 
b) Gulf sturgeon 

 
The anadromous Gulf sturgeon is a benthic feeder that seasonally utilizes marine waters 

in the Gulf of Mexico.812 Primary threats to the species include contaminants, noise, and climate 
change.813  

 
The agency first attempts to dismiss the potential for the SPOT Project to affect Gulf 

sturgeon by stating that, while “movement of sturgeon within the Gulf of Mexico is not well 
known,” it is “unlikely that Gulf sturgeon would be present in the Project area.”814 The agencies 
may not equate lack of knowledge about species distribution to likely absence. Without 
explaining where Gulf sturgeon are known to occur, and why the Project area is thus unlikely to 
provide sturgeon habitat, the agencies’ fail to provide a reasoned basis for their conclusion. As 
such, this basis cannot underpin a “no adverse effect” conclusion for the Gulf sturgeon. 

 
Further, while acknowledging the threat that climate change poses to Gulf sturgeon,815 

the agencies do not discuss or analyze this threat in the DEIS. Gulf sturgeon may be particularly 
vulnerable to the effects of climate change, including warming waters, saltwater intrusion, sea 
level rise,816 altered flow regimes, and increased frequency and intensity of extreme weather 
events including hurricanes.817 Projected changes in precipitation regimes associated with 
climate change, including an increase in both droughts and floods, will affect Gulf sturgeon 
habitat through changes in water flow, temperature, and quality; salinity regimes; and channel 
morphology.818  

                                                 
812 DEIS App. E, at 104. 
813 Id. 
814 Id.; see also id. at 105. 
815 Id. at 104. 
816 Sea level rise will “result … in salinization of oligohaline-mesohaline juvenile estuarine feeding 
habitat.” Sulak et al. at 143. 
817 See 68 Fed. Reg. at 13,371, 13,372 (Gulf sturgeon thermal temperature limits); U.S. Fish & Wildlife 
Serv. & Nat’l Marine Fisheries Serv., Gulf Sturgeon (Acipenser oxyrinchus desotoi) 5-Year Review: 
Summary and Evaluation (Sept. 2009) at 9, 17, 19-20, 22; Grinsted, Aslak, John C. Moore & Svetlana 
Jevrejeva, Projected Atlantic Hurricane Surge Threat from Rising Temperatures, 110 PROC. NAT’L 
ACAD. SCI. 5369 (2013) (discussing projected Atlantic hurricane surge threat associated with climate 
change); Rudd, Merrill B. et al. Empirical, Spatially Explicit Natural Mortality and Movement Rate 
Estimates for the Threatened Gulf Sturgeon (Acipenser oxyrinchus desotoi), 71 CAN. J. AQUAT. SCI. 1407 
(2014) at 1415, 1416 (noting impacts of climate change and hurricanes on Gulf sturgeon); Sulak, K.J. et 
al., Status of Scientific Knowledge, Recovery Progress, and Future Research Directions for the Gulf 
Sturgeon, Acipenser oxyrinchus desotoi Vladykov, 1955, 32 J. APPL. ICHTHYOLOGY (Suppl. 1) 87 (2016) 
at 112 (discussing importance of flow regimes to Gulf sturgeon and relationship to weather patterns); id. 
at 144 (noting mass Gulf sturgeon mortalities following hurricanes and tropical storms). 
818 FWS & NMFS 2009 at 20; Sulak et al. at 87.  
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Such effects will be compounded given competing human needs for water in the 
region.819 If droughts increase as predicted and dam operations are modified accordingly, 
“significant discharge reductions … during spawning periods via a combination of reduced basin 
inflows and drought-operation schedules of dam facilities could dewater Gulf sturgeon spawning 
sites,820 leading to years of reduced or failed recruitment.”821 Such recruitment failures, 
particularly when population size is low, could negatively affect Gulf sturgeon recovery and lead 
to local extirpation.822 In addition to impacting recruitment, changes in flow regime can affect 
post-spawning behavior, alter salinity levels in critical juvenile foraging grounds, and alter water 
temperatures—sometimes raising them above the upper lethal tolerance.823  

 
The increased CO2 concentrations underlying climate change also are leading to the 

acidification of marine and freshwater systems.824 Ocean acidification may affect the estuarine 
and marine ecosystems upon which Gulf sturgeon rely for feeding. Given that the vast majority 
of subadult and adult Gulf sturgeon feed in marine and estuarine waters,825 impacts to estuarine 
and marine prey can be expected to have significant impacts on the species. Any changes in 
freshwater pH may detrimentally affect Gulf sturgeon reproductive success; optimal pH for eggs 
lies from 7.0 (neutral) to 8.0 (slightly alkaline).826 Changes in pH, in turn, determine the 
concentration of dissolved Ca++ ions, which mediate gamete union during fertilization.827  

 
Climate change thus looms as an increasingly significant threat to the Gulf sturgeon. 

Given that SPOT will contribute to global climate change, omitting discussion of this significant 
threat is unwarranted and negates the agency’s no adverse effect analysis. The agencies must 
include in the DEIS a thorough discussion of the Project’s contributions to climate change and 
how climate change, in turn, affects the Gulf sturgeon. 

 

                                                 
819 See Flowers, H. Jared et al., Spawning Site Selection and Potential Implications of Modified Flow 
Regimes on Viability of Gulf Sturgeon Populations, 138 J. TRANS. AM. FISHERIES SOC’Y 1266 (2009) at 
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egg and embryo development and survival.” Id. Rapid, turbulent flow rates ensure sufficient oxygen 
delivery and carbon dioxide removal. Id. 
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c) Nassau grouper 
 

The agencies fail to discuss the threat that climate change poses to the Nassau grouper.828 
Given that SPOT will contribute to global climate change, such an omission is unwarranted and 
negates the agency’s no adverse effect analysis. The agencies must include in the DEIS a 
thorough discussion of the Project’s contributions to climate change and how climate change, in 
turn, affects the Nassau grouper before making a determination as to adverse impact. 

 
d) Smalltooth sawfish 

 
Habitat loss and degradation pose a primary threat to smalltooth sawfish.829 The species 

utilize muddy- and sandy-bottomed shallow-water habitats, like those that would be disrupted by 
construction of SPOT infrastructure.830 Despite the potential for harm, the USCG and MARAD 
rely on the fact that the last sawfish sighting off Texas was in 2011 to conclude that they are not 
present in the Project area and thus would not be adversely affected by SPOT.831 The agency 
should describe whether efforts to locate sawfish in the area are ongoing to better enable analysis 
of the reasonableness of this conclusion. 

 
e) Dwarf seahorse 

 
 The dwarf seahorse utilizes seagrass beds, which are being degraded by water pollution 

including oil spills, and climate change.832 While acknowledging the threat that climate change 
poses to the dwarf seahorse, the DEIS does not analyze this threat to the species. Given that the 
SPOT Project will contribute to climate change, such an omission is unwarranted and negates the 
agency’s no adverse effect analysis. The agencies must include in the DEIS a thorough 
discussion of the Project’s contributions to climate change and how climate change, in turn, 
affects the dwarf seahorse. 

 
XI. THE SPOT PROJECT RUNS CONTRARY TO THE DEEPWATER PORTS ACT. 

 
Approval of the SPOT Project runs contrary to the goals and mandates of the DWPA of 

1973. Among other requirements, the DWPA requires that “construction and operation of the 
DWP will be in the national interest and consistent with national security and other national 
policy goals and objectives, including energy sufficiency and environmental quality.”833   

 

                                                 
828 Sherman, Krista D. et al., Integrating population biology into conservation management for 
endangered Nassau grouper Epinephelus striatus, 554 MARINE ECOLOGY PROGRESS SERIES 263 (2016); 
Asch, Rebecca G. & Brad Erisman, Spawning aggregations act as a bottleneck influencing climate 
change impacts on a critically endangered reef fish, 24 BIODIVERSITY RESEARCH 1712 (2018); See DEIS 
App. E, at 105-07. 
829 DEIS App. E, at 108. 
830 Id. 
831 Id. at 108-09. 
832 DEIS App. E, at 111. 
833 33 U.S.C. §1503(c).  
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The SPOT DWP is not in the “national interest.” Construction and operation of the export 
facility would only benefit oil and gas industry interests while placing massive burdens on local 
communities, the Gulf of Mexico’s coastal and marine ecosystems, and the global climate. This 
is particularly true at a time when the world is urgently calling for a clean energy transition to 
address threats of global climate change. 

 
The Project’s narrow goal is to enable the export of domestically produced crude oil to 

foreign global markets.834 The long-term impacts of massive increases in oil production, 
consumption, and combustion induced by the SPOT export project must be evaluated in making 
a national interest determination. This is especially true given that the crude produced for this 
project is not fueled by domestic demand, but the Project’s negative impacts, like water, air 
pollution and climate change, will significantly burden local communities.  

 
A. The Project Is Not in the National Interest Because It Will Exacerbate the 

Effects of Climate Change. 
 

The DWPA national interest determination must consider the SPOT Project in the context 
of climate change. The SPOT DWP would have the capability of loading VLCCs and other crude 
oil carriers at a rate of 85,000 barrels per hour, 2 million barrels per day, 365 days a year.835 As 
described above, the SPOT DWP is one of several proposed projects in the Gulf of Mexico 
designed for crude oil export that would lock in fossil fuel development for decades to come, 
thereby exacerbating the impacts of climate change. These impacts would be felt on a local, 
national and global scale.  

 
The coastal communities impacted by this project are at ground zero for the impacts of 

climate change, including sea level rise and loss of critically protective wetlands. The Texas 
coastline is eroding at an average rate of 2 to 10 feet per year, and Freeport is experiencing sea 
level rise at a rate of 17 inches per 100 years. Hurricanes in the Gulf of Mexico are expected to 
increase in severity, with an increase proportion of category 3, 4, and 5 storms, a ten percent 
increase in cyclone damage for the most intense hurricanes, and a 30-40 percent increase in 
precipitation, which would exacerbate flooding in these regions.836 Sea level rise has already cost 
Texas homeowners over $76 million in potential property value.837 A project that would cause or 
worsen these impacts undermines the public interest. MARAD and the USCG must therefore 
make a determination that SPOT is not in the national interest. At the very least, MARAD’s 
national interest determination must consider the national interest, national security, existing 
energy sufficiency, and the Project’s impacts on environmental quality in light of climate change 
and the urgent need to rapidly transition to clean, sustainable energy sources.838  
 

                                                 
834 DEIS at 1-10. 
835 DEIS at 4-26. 
836 Bruyère, C. L., and Coauthors, 2017: Impact of Climate Change on Gulf of Mexico Hurricanes. NCAR 
Technical Note NCAR/TN-535+STR, 165 pp, doi:10.5065/D6RN36J3 
837 Trevino, Perla, Study: Sea Level Rise Causes Texas Coastal Homeowners To Lose Millions 
In Potential Property Value, Houston Chronicle. 
838 33 U.S.C. §1503(c). 
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Climate change, driven primarily by the combustion of fossil fuels, poses a severe and 
immediate threat to the health, welfare, ecosystems, and economy of the United States and the 
world. Based on the climate change impacts discussed in Section VII.D immediate and 
aggressive greenhouse gas emissions reductions are necessary to avoid the worst effects of 
climate change.839 As discussed in Section VII.D, the Paris Agreement840 commits all signatories 
to hold the long-term global average temperature “to well below 2 °C above pre-industrial levels 
and to pursue efforts to limit the temperature increase to 1.5 °C above pre-industrial levels.”841 

 
As summarized in Section VII.D, the United States cannot permit the construction of new 

fossil fuel extraction or transportation infrastructure that would lock in decades of greenhouse 
gas emissions, thereby contributing to the climate crisis. Therefore, based on the evidence, 
MARAD and USCG must not permit the SPOT fossil fuel infrastructure project, which would 
lock in decades of oil and gas extraction and export. 

 
More recent studies corroborate these findings. For example, on November 4, 2017, the 

U.S. Global Change Research Program—comprised of the nation’s top climate scientists—
published a final report “designed to be an authoritative assessment of the science of climate 
change, with a focus on the United States, to serve as the foundation for efforts to assess climate-
related risks and inform decision-making about responses.”842 As described in Section VII.D, 
relative sea level rise along the Texas Gulf Coast is, and will continue to be, twice that of the 
global average—1 to 4 feet or more—between now and 2100, which will make local 
communities even more vulnerable to hurricane storm surge.843 Tidal flooding will continue 
increasing in depth, frequency, and extent this century.844 The western Gulf of Mexico is already 
experiencing significant relative sea level rise caused by the withdrawal of fossil fuels and 
groundwater.845 Additionally, there is a projected increase in flooding along Gulf coast states  
due to the increased intensity of hurricanes caused by climate change.846 

 
The report also highlights the urgent need to act if we are to address climate change 

successfully. It finds that “[carbon dioxide (“CO2”)] emissions are required to stay below about 
800 [gigatons of carbon (GtC)] in order to provide a two-thirds likelihood of preventing 3.6 
                                                 
839 See, e.g., EPA, Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 
202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, (Dec. 15, 2009) (detailing the detrimental effects of 
climate change); J. M. Melillo et al., Eds., CLIMATE CHANGE IMPACTS IN THE UNITED STATES: THE 
THIRD NATIONAL CLIMATE ASSESSMENT, U.S. GLOBAL CHANGE RESEARCH PROGRAM (2014) (same).  
840 Paris Agreement, Draft Decision -/CP.21, Proposal by the President Re: Adoption of the Paris 
Agreement, Preamble (emphasis added). Although President Trump has announced his intent to withdraw 
the United States from the Paris Agreement, that process will take four years and could be overridden in 
the next presidential election. Moreover, the Paris Agreement represents the international consensus to 
address greenhouse gas emissions, and therefore remains a relevant consideration in determining our 
nation’s energy needs. The United States remains an obligated party to the Paris Agreement until 
November 4, 2020.  
841 Id. Art. 2(1)(a).  
842 U.S. Global Change Research Program, Climate Science Special Report, at 1 (Nov. 4, 2017).  
843 Id. at 992, 996.  
844 Id. at 27.  
845 Id. at 346. 
846 Id. at 349. 
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[degrees Fahrenheit (°F)] (2°C) of warming.”847 It tells us how much more can be emitted until 
that limit is reached—approximately 230 GtC.848 Therefore, according to the report, 
“[s]tabilizing global mean temperature to less than 3.6 [degrees Fahrenheit (2 degrees Celsius)] 
above preindustrial levels requires substantial reductions in net global CO2 emissions prior to 
2040 relative to present-day values and likely requires net emissions to become zero or possibly 
negative later in the century.”849 

 
Increasing the odds of meeting these targets requires meeting even stricter carbon 

budgets.850 Given that global emissions in 2014 alone totaled 10 GtC,851 humanity is rapidly 
consuming the remaining burnable carbon budget needed to have even a 66 percent chance of 
meeting the 2.0°C, let alone the 1.5°C, temperature increase limit. Development, like SPOT, that 
would directly cause increased fossil fuel development and consumption will seriously hinder 
our ability to avoid the worst effects of climate change and is therefore not in the national 
interest. 

 
B. The Project Is Not in the National Interest Because the Oil Produced under 

the Project Will Be Exported.  
 

Construction and operation of the SPOT export facility would only benefit oil and gas 
industry interests while placing massive burdens on local communities, the Gulf of Mexico’s 
coastal and marine ecosystems, and the global climate. The purpose given for the SPOT Project 
is to facilitate the “export of crude oil from excess production capability from the United States 
to meet global market demands at competitive prices.”852 Therefore, the Project is not 
responding to local or even national demand for oil.853 In fact, the DEIS states that only a 
“portion of the crude oil produced by the United States is refined domestically for domestic use,” 
with the remaining crude oil exported to the global market.”854 

 

                                                 
847 Id. at 31-32.  
848 Id. at 32.  
849 Id. at 31, 393.  
850 See M. Meinshausen et al., Greenhouse gas emission targets for limiting global warming to 2 degrees 
Celsius, 458 Nature 1158-1162, 1159 (2009); Carbon Tracker Initiative, Unburnable Carbon 2013: 
Wasted capital and stranded assets.  
851 See CO2-Earth, Global Carbon Emissions, available at http://co2now.org/Current-CO2/CO2-
Now/global-carbon-emissions.html.  
852 DEIS at 1-10. 
853 Market saturation of crude oil at low prices from both Russia and Saudi Arabia, as well as decreased 
demand for oil due to COVID-19, has caused massive losses for the United States oil industry. Demand 
for U.S. oil will likely shrink in 2020 due to this virus and market prices. Proposed oil infrastructure 
projects like the SPOT DWP are not needed, as export of U.S. crude oil will result in financial loss in an 
oversaturated global market while still significantly impacting local communities. Horowitz, OPEC 
Unveils Plan To Slash Production After Coronavirus Slams Oil Prices, CNN (Mar. 6, 2020), available at 
https://www.cnn.com/2020/03/05/investing/opec-oil-prices-coronavirus/index.html 
854 Id. 
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Given that significant quantities of crude oil will be produced as a result of the proposed 
project for the sole purpose of export, the SPOT Project should not be approved. Any such 
approval would conflict with the national interest and security goals of the DWPA.855 
 

C. Approval of SPOT Would Fail to Ensure and Maintain Environmental 
Quality. 

 
The SPOT Project also fails to serve the national interest because, if approved at this 

point, it would be based on an incomplete and severely flawed decision-making process under 
NEPA. Again, a primary concern of the DWPA in making the national interest determination is 
that it is consistent with “other national policy goals and objectives … including environmental 
quality.”856 To that end, the DWPA requires that the agency ensure protection of the 
environment in regulating deepwater ports.857 NEPA is our “basic national charter for the 
protection of the environment.”858 Therefore, compliance with NEPA is crucial to ensuring that 
this project is in our national interest.  

 
As described in detail throughout these comments, the DEIS lacks significant critical 

information and analyses to ensure that this project would maintain environmental quality in the 
region and globally. Indeed, ensuring and maintaining environmental quality in this context 
requires adequate protection, minimization and mitigation of impacts to the affected marine and 
coastal environments and to local communities resulting from this project and from the 
compounding effects of other similar industrial development in the region. Therefore, at a very 
fundamental level, MARAD and the USCG’s failure to ensure these protections through the 
NEPA process in making a national interest determination, violates their DWPA duties. 
 

XII. THE USCG AND MARAD MUST RELEASE ALL DOCUMENTS RELATED TO 
SPOT’S APPLICATION OR PROVIDE PROPER JUSTIFICATION FOR 
REDACTED DOCUMENTS UNDER THE DWPA. 

 
Pursuant to the DWPA, copies of any communication, document, report, or information 

transmitted between any official of the Federal Government and any person concerning a 
deepwater port shall be made available to the public unless it concerns or relates to a trade secret 
or to a contract.859 Even if the information concerns or relates to a trade secret or contract, that 
information may be disclosed to the public in order to protect health and safety.860 The DWPA 
regulations further require a specific claim of privilege to be made by any person withholding 
information.861 This specificity is required in order for a person to object to the claim and show 

                                                 
855 33 U.S.C. §1503(c). 
856 Id. 
857 33 U.S.C. § 1501(a)(4). 
858 40 C.F.R. § 1500.1.1 . 
859 33 U.S.C. § 1513. 
860 Id. at § 1513(b)(4). 
861 33 C.F.R. § 148.221(a). 
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why the information should or should not be considered privileged.862 The USCG Commandant 
then can determine whether to grant or deny the claim of privilege.863 

 
The SPOT application has multiple documents that have been removed by SPOT based 

on unsupported claims of confidentiality. For example, SPOT redacted each of the following 
documents as “confidential”:  

 
• SPOT. 2019b. Deepwater Port License Application, Response to Information Request #2. 

May 27, 2019. (referring to SPOT’s “Financial Statements for First Quarter of 2019 and 
Supplemental Financial Information”); 

• SPOT. 2019w. Deepwater Port License Application, Response to Information Request 
#166. July 30, 2019. (referring to SPOT’s “Oil Spill Trajectory and Fate Modeling 
Report”); 

• SPOT Deepwater Port License Application, Volume III, Technical Attachments; and, 
• SPOT Deepwater Port License Application, Volume IV, Company and Financial 

Attachments. 
 

These documents have been improperly redacted in their entirety with neither a 
justification provided nor any indication that the document relates to a trade secret or contract or 
other qualified privilege. There is no information for the public to make even an educated guess, 
let alone to review the agency’s reasoning, regarding each document’s importance or impact on 
the analysis in the DEIS. Without SPOT’s Financial Statements (SPOT 2019b), the public cannot 
determine or review the agency’s decision-making regarding whether SPOT has sufficient 
financial assurance to meet the DWPA and Oil Pollution Act requirements and to manage an oil-
spill response. Without SPOT’s Oil Spill Report (SPOT 2019w), the public cannot ascertain 
what assumptions and mathematical calculations were used in SPOT’s oil spill modeling and 
what responses SPOT plans to implement for spills. Multiple documents are referenced in the 
DEIS from Volume III of the SPOT application,864 and there are no explanations for what is 
contained in Volume IV of the SPOT application.  

 
SPOT must release the aforementioned documents for public review, or release a 

partially redacted version of each document that excises the particular portions warranting 
confidentiality and provide proper justification for each redaction. This is especially important 
for the “Oil Spill Trajectory and Fate Modeling Report” (SPOT 2019w), which the DEIS cites to 
multiple times and explicitly refers readers to for further analysis and explanation of oil spill 
risks and response.865 The release of this information is critical to understanding SPOT’s oil spill 
analysis and should be disclosed to the public in order to protect health and safety. 

                                                 
862 Id. § 148.221(b). 
863 Id. § 148.221(c). 
864 E.g., DEIS at 3-189 (geophysical survey), 3-278 (lease block maps and safety fairways), 3-287 
(navigation assessment), 3-393 (geophysical archaeological and hazard survey). 
865 E.g., “Additional information regarding oil spill risks and response can be found in the Oil Spill 
Trajectory and Fate Modeling Report (SPOT 2019w).” DEIS at 1-25; “The model results [for the impacts 
and recovery of vegetation communities exposed to oil] are provided in the Oil Spill Trajectory and Fate 
Modeling Report (SPOT 2019w),” DEIS at 3-85. 
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Without access to these documents, SPOT is hampering the public’s ability to comment 
on the analysis and data supporting MARAD and the USCG’s decision-making in assessing the 
environmental impacts of the SPOT Project.  

 
XIII. CONCLUSION. 

 
For the foregoing reasons, MARAD and the USCG should deny the SPOT Project. Or, at 

the very least, go back and do the searching analyses required under NEPA, the ESA, and the 
DWPA, as described above, to sufficiently evaluate the significant direct, indirect, and 
cumulative impacts of the proposed Project. MARAD and the USCG must provide the omitted 
information and critical analysis of the full extent of the Project’s impacts in a Supplemental 
DEIS and make it available for public review and comment. 

 
Thank you for your consideration. 
 
 
 

Sincerely, 
 

     
Devorah Ancel, Attorney   Brettny Hardy, Attorney 
Rebecca McCreary, Attorney   Grace Bauer, Attorney 
Environmental Law Program   Oceans Program 
Sierra Club     Earthjustice 
devorah.ancel@sierraclub.org  bhardy@earthjustice.org 
rebecca.mccreary@sierraclub.org  gbauer@earthjustice.org 
 

    
Mike Brown, Attorney   Kristen Monsell, Attorney 
Corinne Van Dalen, Attorney   Oceans Program 
Fossil Fuels Program    Center for Biological Diversity 
Earthjustice     kmonsell@biologicaldiversity.org    
mlbrown@earthjustice.org   
cvandalen@earthjustice.org 
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Exhibit A 
 

Comments on SPOT Terminal, LLC Clean Water Act 
Section 404 and Rivers and Harbors Act Section 10 

Permit Application, # SWG-2018-00751 

Brettny Hardy, Earthjustice and Devorah Ancel, Sierra Club,    
et al. March 20, 2020. 



  

 
March 20, 2020 
 
Submitted via electronic mail to Kristie.A.Brink@usace.army.mil and 
swg_public_notice@usace.army.mil 
 
Kristie Brink 
Regulatory Project Manager, Policy Analysis Branch 
U.S. Army Corps of Engineers 
Galveston District - Regulatory Division 
5151 Flynn Parkway, Suite 306 
Corpus Christi, Texas 78411-4318 
 
Re:  Comments on SPOT Terminal, LLC Clean Water Act Section 404 and Rivers and 
Harbors Act Section 10 Permit Application, # SWG-2018-00751 
 
Dear Ms. Brink: 
 

The undersigned groups submit the following comments on the application No. SWG-
2018-00751 for U.S. Army Corps of Engineers’ (the “Corps”) Clean Water Act Section 404 and 
Rivers and Harbors Act Section 10 permits for the proposed Sea Port Oil Terminal (SPOT) 
Deepwater Port (“DWP”) Project (“SPOT Project” or “Project”).1 SPOT Terminal, LLC (“SPOT 
Terminal” or “SPOT”) seeks authorization to construct and operate a massive deepwater port 
terminal that includes modification or construction of two onshore terminals, construction of 
over 140 miles of onshore and offshore pipelines, and the installation of two buoys about 30 
nautical miles off the coast of Brazoria County, Texas, capable of loading two Very Large Crude 
Carriers (“VLCCs”) at a time. SPOT intends to transport and export massive quantities of crude 
oil (as much as 2 million barrels per day) that, when burned, will exacerbate climate change and 
further damage sensitive Texas ecosystems that are already overburdened by industrial activities. 
Under the governing statutes and regulations, the Corps cannot grant SPOT Terminal’s request. 
Below we explain how a permit would contravene the specific requirements of the Clean Water 
Act and the Corps’ mandate to deny permits that would not serve the public interest. 
 

The undersigned groups have serious concerns about the proposed SPOT Project, 
including, but not limited to the potential for oil spills along the pipeline route, the life-cycle of 
greenhouse gas emissions associated with the oil to be transported through the project, and 
impacts to waterways crossed by the pipeline. This Project, with the sole purpose of allowing oil 
and gas industry interests to export and profit from a current glut in oil production, will 
disproportionately burden local communities, sensitive Texas ecosystems, coastline, and Gulf of 
Mexico waters, and it will contribute to global climate change. Indeed, the serious potential 
                                                 
1 Many of the undersigned groups are also submitting comments on the SPOT Project Draft 
Environmental Impact Statement (DEIS), for which the U.S. Army Corps of Engineers is a 
cooperating agency. The DEIS comments are due on March 23, 2020. We intend to send our 
DEIS comments to the Corps on March 23 and ask that you append them to these comments. 
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impacts of this massive infrastructure project undermine the public interest. The Corps’ failure to 
conduct an adequate analysis of these impacts and make an appropriate public interest 
determination violates the Clean Water Act, 33 U.S.C. § 1344, and Rivers and Harbors Act, 33 
U.S.C. §§ 403, 408. 
 

On February 11, 2020, the Corps released a public notice inviting the public to comment 
on SPOT’s applications submitted pursuant to Section 404 of the Clean Water Act, 33 U.S.C. § 
1344, and Sections 10 and 14 of the Rivers and Harbors Act, 33 U.S.C. §§ 403, 408.2 The notice 
stated the Corps intends to incorporate an Environmental Impact Statement (“EIS”), which the 
U.S. Coast Guard and the Maritime Administration are preparing for the proposed project, into 
the Corp’s permit decision process. On March 10, the Corps extended the comment deadline on 
the permit applications from March 13 to March 20, 2020.3  

As set forth in detail below, the undersigned groups hereby request that the Corps deny 
SPOT Terminal’s applications for Clean Water Act, Section 404 and Rivers and Harbors Act, 
Section 10 permits.  

 
I. PROJECT BACKGROUND 

SPOT Terminal proposes to construct and operate a massive deepwater offshore port, 
which would allow the transportation of crude oil for export to the global market. The deepwater 
port connection would be located about 30 nautical miles off the coast of Brazoria County, Texas 
and would allow two very large crude carriers (“VLCC’s”) to moor and load crude oil 
simultaneously. The proposed terminal has the capacity to load 2 million barrels of crude oil per 
day, 365 days per year, which would increase current U.S. export capacity of crude oil by over 
60 percent. Operating at full capacity, the SPOT Project would transport 745 million barrels of 
oil every year—more than oil companies produce offshore in the entire Gulf of Mexico in one 
year (last year oil companies produced 683 million barrels of oil). Needless to say, the SPOT 
Project is unprecedented. It would be the first terminal of its kind to fully load multiple VLCCs 
at a time in the United States at such high capacities. Only one other U.S. port in Louisiana has 
the ability to fully load a VLCC and only at a rate of about one VLCC per month.  

 
The Project includes several major construction components. According to the Corps’ 

Notice on February 11, 2020, SPOT Terminal proposes to make modifications to the existing 
Enterprise Crude Houston (“ECHO”) Terminal facility located just east of Pearland, Texas and 
construct a 50-mile oil supply pipeline that would connect the ECHO Terminal to the proposed 
Oyster Creek Terminal. The proposed Oyster Creek Terminal site would be located 
approximately 2.5 miles northeast of Lake Jackson, Texas and 4 miles southeast of Angleton, 
Texas in Brazoria County. The proposed pipeline would cross at least 129 different waterbodies 
(including creeks, canals, bayous, lakes, and ponds) and numerous wetlands throughout Harris 
and Brazoria Counties within the pipeline route between ECHO Terminal to the shore crossing 

                                                 
2 SPOT Army Corps of Engineers Public Notice, SWG-2018-00751 (Feb. 11, 2020).  
3 Email from Kristie Brink, Regulatory Project Manager, Policy Analysis Branch, U.S. Corps of 
Engineers, dated March 11, 2020, attached as Exhibit A to this letter. 
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north of Surfside, Brazoria County, Texas where the onshore pipelines would tie into the subsea 
pipelines to deliver crude oil to the SPOT DWP.  

Additionally, SPOT will construct two collocated, approximately 12.2 mile, 36-inch 
diameter crude oil pipelines from Oyster Creek Terminal to the shore crossing north of Surfside, 
Texas; one pipeline interconnection from the existing Rancho II 36-inch diameter pipeline to the 
ECHO to Oyster Creek Pipeline, at the existing Rancho II Junction Facility; and ten main line 
valves, six of which would be along the ECHO to Oyster Creek Pipeline segment and four along 
the Oyster Creek to Shore Pipelines segment, pig launchers for the ECHO to Oyster Creek 
Pipeline, and pig launchers and receivers for the Oyster Creek to Shore Pipelines. 

 
The two offshore pipelines (each totaling about 50 miles in length), buried under the sea 

floor, would be located within three marine protected areas, the Reef Fish Stressed Area, Reef 
Fish Longline and Buoy Gear Restricted Area, and Texas Shrimp Closure Area, and about 40 
miles from the Flower Garden Banks National Marine Sanctuary. Finally, the project proposes to 
install two single point mooring buoys about 30 nautical miles offshore to transport the oil from 
the pipelines onto VLCCs.  

 The SPOT Project will cause significant impacts to the local ecosystems. At a minimum, 
the application recognizes that 101 acres of wetlands will be affected by the project and at least 
14.8 acres of wetlands will be permanently filled or converted. As described in more detail 
below, it is likely that a larger acreage of wetlands will be permanently affected. The new 
terminal and offshore pipelines would be located near Brazos River and Oyster Creek, two large 
waterbodies that supply important freshwater inputs into the Gulf of Mexico. DEIS at ES-9. 
Further, the project will significantly affect other waterbodies, important migratory bird habitat, 
shoreline beaches that are necessary to support endangered sea turtle species, and will introduce 
sediment and other hazardous chemicals into the freshwater and marine environments.  

The SPOT Project will be located in Brazoria County, TX. In 2018, Brazoria County had 
a population of some 370,000 people with a median age of 36.1 and a median household income 
of $73,623. The population of Brazoria County, TX is 46.1% White, 31.1% Hispanic or Latino, 
and 14.5% Black or African American.  

The largest industries in Brazoria County, TX include health care & social assistance 
(21,821 people), manufacturing (21,579 people), and construction (19,505 people). However, 
also of great importance to the local economy is tourism and eco-tourism, which is likely to be 
affected by the SPOT Project. The area near the Project is home to the Brazos River and its 
confluence with the Gulf, as well as important state parks like Brazos Bend State Park and 
Stephen F. Austin State Park. 

Further, the proposed Project would be located in an area that supports a huge 
commercial and recreational fishing economy. As the draft Environmental Impact Statement 
(“DEIS”) to support the project states, Texas contributed 26 percent of revenue from all 
commercial fishing in the Gulf of Mexico. DEIS at 3-361. Ports within Galveston Bay (including 
the Freeport area) ranked third among Texas ports in commercial fishery landings and second in 
value. Fishing vessels comprise 70 percent of the marine traffic near where the offshore pipelines 
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and offshore terminal will be located.4 The SPOT Project will send sediment into the marine 
environment and will result in a number of small to large spills that will release crude oil and 
other harmful chemicals into the water. All of these resulting effects will have the potential to 
significantly degrade marine fish species and habitat as well as the fishing community.  

The project takes place in highly sensitive habitat that is already overburdened from other 
industrial activity. The Gulf Coast of Texas is home to one of the largest concentrations of 
petrochemical facilities in the world. From the “Golden Triangle” area of Orange County, to 
Jackson Counties and, going south, Chambers, Galveston, and Harris Counties, including the 
City of Houston, and into Brazoria County where the SPOT Project is proposed, there are 
hundreds of facilities, including oil refineries, plastic manufacturing plants, other chemical 
facilities and liquid natural gas (“LNG”) facilities. Indeed, in Brazoria County itself, there were 
66 facilities which were sufficiently large to be required to report the TCEQ’s annual Emissions 
Inventory. Most of these facilities were related to the oil and gas and petrochemical industries.  
 

While these facilities are important to the local economy of the Texas Gulf—and to the 
U.S. as a whole, recent events have revealed how exposed local communities are to dangerous 
levels of chemicals, including carcinogens like benzene. Texas Gulf communities have 
particularly suffered from repeated accidents and upset emissions at oil and gas and 
petrochemical facilities. Over the last few years, beginning with events related to Hurricane 
Harvey and resulting floods, the failure of adequate regulation and enforcement in Texas has 
been on display. There were more than a dozen storage tanks that failed at petrochemical 
facilities and leaked during Hurricane Harvey itself—several related to poor design in which the 
storage tank roofs caved in. Equally troubling has been the more recent failures that have 
occurred over the last year.  

 
While not an exhaustive list, well-documented failures at facilities holding petrochemicals in 

the last year have included: 
 

• The March 16 Baytown refinery owned by Exxon Mobil, where a tube leak caused a fired 
which ended up releasing highly toxic compounds for 8 days;5 

 
• The March 17 ITC Chemical Fire and Disaster in Deer Park, where thousands of gallons 

of a highly flammable chemical spilled for 30 minutes without any alarms going off, and 
then caught fire, which burned for days, leading to the closing of the Houston Ship 
Channel and orders for shelter in place;6  

 

                                                 
4 Id. 
5 https://www.houstonchronicle.com/news/houston-texas/houston/article/Harris-County-sues-
Exxon-Mobil-over-illegal-13961152.php. 
6 https://www.houstonchronicle.com/news/houston-texas/houston/article/Report-ITC-did-not-
have-emergency-shutoff-valve-14584762.php. 
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• The April 2 Fire and Explosion at KMCO in Crosby, where again a highly flammable 
liquid leaked due to an equipment failure, leading to destruction and actual death of a 
worker;7  

 
• The July 31 second explosion at Exxon Mobil’s Baytown facility injured 37 and sent 

another plume of toxic fumes over Houston;8  
 

• The November 27 explosion in Port Neches in Jefferson County from 2 explosions at the 
TPC plant, injuring workers and residents and impacting a 4-mile radius;9 and 

 
• The January 24 explosion at the Watson plant, killing two workers, injuring others, and 

damaging hundreds of structures.10  
 
While there have not been reported accidents during this time period in Brazoria County, 

the same lack of regulation, history of poor enforcement, and limited local jurisdictional power 
means that Brazoria residents face similar risks. Adding additional oil terminals and 
infrastructure only heightens this potential.  
 

While the companies that own these facilities are responsible for the accidents and poor 
management that led to these disasters, it is undeniable that Texas has not been a leader on 
proper oversight of these facilities. First, limited inspections and enforcement is common. Indeed 
many of these facilities—most notably the PTC facilities—were repeat violators of basic 
environmental regulations and were allowed to continue to operate. Indeed, at the very time that 
PTC was exploding, the Texas Council on Environmental Quality (“TCEQ”) was arranging an 
agreed settlement order for past violations—an order that was only scrapped once public 
pressure on the agency led the agency to backtrack and send the previous violations to the Office 
of Attorney General for further action. This is a pattern at TCEQ that is well documented—
industrial facilities receive limited punishment for their violations, are allowed to continue to 
operate, and then major accidents occur.  

 
Worse, the company that owns SPOT Terminal has a deplorable record of spills, making 

the risk of damage even more likely. SPOT Terminal is a wholly owned subsidiary of Enterprise 
Products Operating LLC. DEIS at ES-1. Enterprise Products Operating LLC is a subsidiary of 
Enterprise Products Partners, L.P. (hereinafter “Enterprise”).11 Enterprise is a large oil and gas 
pipeline parent company with a history of repeated pipeline failures and environmental 
violations. Between 2010 and 2016, 521 pipeline operators reported releases in the United 

                                                 
7 https://www.houstonchronicle.com/news/houston-texas/houston/article/Employees-tried-to-
stop-leak-before-fatal-KMCO-15072192.php. 
8 https://www.houstonchronicle.com/news/houston-texas/houston/article/ExxonMobil-s-
Baytown-fire-the-latest-in-a-14270558.php. 
9 https://www.houstonchronicle.com/news/houston-texas/houston/article/Evacuation-order-
remains-in-place-as-crews-fight-14869713.php. 
10 https://www.houstonchronicle.com/news/houston-texas/houston/article/Watson-worker-
injured-in-blast-sues-company-for-15018379.php. 
11 Enterprise Product Partners L.P., Annual Report (Form 10-K), Ex. 21.1, (Feb. 1, 2020). 
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States.12 Of those operators, the top two with the most reported incidents were Enterprise Crude 
Pipeline LLC, another subsidiary of Enterprise,13 and Enterprise Product Operating LLC (see 
excerpted table below).14 Combined, they reported a total of 360 pipeline incidents during those 
seven years.15 

 

 
 
Enterprise and its subsidiaries have a history of pipeline incidents that does not engender 

confidence in Enterprise’s ability to prevent incidents at the SPOT Project. For instance, in 2012, 
a crude oil facility operated by Enterprise Crude Pipeline LLC experienced a breakout tank line 
failure due to internal corrosion in one of its underground pipes, which resulted in over $1.5 
million in property damage.16 Operations personnel did not notice the leak, which released 600 
bbl of crude oil, until a day later when oil was seen bubbling from the ground.17 Investigations 
revealed that one of the main contributing factors to the internal corrosion was the company’s 
failure to have any cleaning (called “pig operations”) or maintenance operations in place “to 
ensure the hygiene of these lines against internal corrosion.”18 

 
In another instance, Enterprise Products Operating LLC operators at one of its oil 

pipeline facilities in Texas failed to notice that crude oil was spraying up to 15 feet in the air 
until a citizen alerted the local fire department.19 In the span of approximately two hours, an 
estimated 230 bbl of crude oil was released.20 Investigations determined that all four cap screws 
                                                 
12 Matt Kelso, BA, Updated Pipeline Incident Analysis, FRACTRACKER ALLIANCE (Nov. 23, 
2016), https://www.fractracker.org/2016/11/updated-pipeline-incidents/. 
13 Enterprise Product Partners L.P., Annual Report (Form 10-K), Ex. 21.1, (Feb. 1, 2020). 
14 Matt Kelso, BA, Updated Pipeline Incident Analysis, FRACTRACKER ALLIANCE (Nov. 23, 
2016), https://www.fractracker.org/2016/11/updated-pipeline-incidents/. 
15 Id. 
16 Failure Investigation Report – Enterprise Crude Pipeline, LLC (Cushing West Tank Farm, 
Cushing, OK, Line C75) (Feb. 3, 2014), available at 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/Enterprise_West_Tank_Farm_Cushin
g_OK_04082012_%5BRedacted_for_Internet%5D.pdf. 
17 Id. at 5. 
18 Id. at 11. 
19 Memorandum for Incident Report – Enterprise Products Operating LLC, at 1 (Sept. 29, 2010), 
available at 
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/Enterprise%20HL%20TX%202009-
12-23.pdf. 
20 Id. at 1−2. 



7 
 

in an electrical pressure switch had failed due to hydrogen stress cracking.21 Had a citizen not 
reported the leak, the oil spill could have been far greater. 

 
Enterprise is also no stranger to law enforcement. Since 2000, Enterprise has paid over 16 

million dollars in penalties for violations.22 Over half of the violations were for environmental 
offenses.23 The offenses include Clean Water Act violations,24 Clean Air Act stationary source 
violations,25 and pipeline safety violations including failures by Enterprise to, inter alia, properly 
train its field technicians,26 inspect facility equipment,27 conduct post-accident investigations,28 

                                                 
21 Id., Appendix E, Metallurgical Evaluation Report, at 1-3. 
22 GOOD JOBS FIRST, Violation Tracker Parent Company Summary for Enterprise Products 
Partners, https://violationtracker.goodjobsfirst.org/prog.php?parent=enterprise-products-
partners&order=pen_year&sort=asc&page=1. 
23 Id. 
24 E.g., GOOD JOBS FIRST, Violation Tracker Individual Record TE Products Pipeline Company, 
LLC and TEPPCO Crude Pipeline, LLC, https://violationtracker.goodjobsfirst.org/violation-
tracker/-te-products-pipeline-company-llc-and-tep (penalty of $2.865 million, Aug. 16, 2007). 
25 E.g., GOOD JOBS FIRST, Violation Tracker Individual Record Enterprise Products OP- 
Jackrabbit CS, https://violationtracker.goodjobsfirst.org/violation-tracker/co-enterprise-products-
op-jackrabbit-cs-0 (penalty of $90,200, Jan. 22, 2014); GOOD JOBS FIRST, Violation Tracker 
Individual Record Enterprise Gas Proc – Meeker Gas Plant, 
https://violationtracker.goodjobsfirst.org/violation-tracker/co-enterprise-gas-proc-meeker-gas-
plant-1 (penalty of $324,750, Oct. 3, 2011); GOOD JOBS FIRST, Violation Tracker Individual 
Record Enterprise Products OP- Jackrabbit CS, 
https://violationtracker.goodjobsfirst.org/violation-tracker/co-enterprise-products-op-jackrabbit-
cs (penalty of $252,350, Sept. 29, 2011);  
26 Notice of Probable Violation and Proposed Civil Penalty, CPF No. 4-2013-5018, at 5-6, 8 
(May 1, 2013), available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/420135011/420135011_NOPV%
20PCP%20PCO_05012013.pdf (issuing a notice to Enterprise’s subsidiary and assessing a 
preliminary penalty of $26,200 for its failure to ensure its field technicians performing tasks had 
the necessary knowledge and skills required under law). 
27 Id. at 6, 8 (issuing a notice to Enterprise’s subsidiary and assessing a preliminary penalty of 
$51,200 for its failure to properly inspect the cathodic protection system of breakout tanks for 
three years to prevent external corrosion). 
28 Id. at 4, 8 (issuing a notice to Enterprise’s subsidiary and assessing a preliminary penalty of 
$28,700 for its failure to follow its operations and maintenance procedures for conducting post-
accident investigations). 
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and create procedures to ensure pipeline repairs.29 In one of its most egregious violations, TE 
Products Pipeline Company, LLC and TEPPCO Crude Pipeline, LLC (both subsidiaries of 
Enterprise)30 agreed to pay a $2.865 million penalty to resolve Clean Water Act violations from 
four different occasions that, in total, discharged approximately 6,470 bbl of jet fuel, gasoline, 
and crude oil into waters of the United States.31  

 
A company that has a repeated track record for failing to abide by the environmental and 

human health safety laws in place for this highly regulated, high-risk industry should not be 
entrusted to minimize and prevent injury and harm to environmental resources or the community, 
especially for a project of this magnitude. 
 
II. REQUEST FOR PUBLIC HEARING  

For the reasons set forth in detail throughout this comment letter, commenters hereby 
request a public hearing on the SPOT Project application. Public participation plays an important 
role in Clean Water Act (“CWA”) permitting decisions. The Clean Water Act provides in its 
general policy section that “public participation in the development . . . of any . . . program 
established by the Administrator . . . under this chapter shall be provided for, encouraged, and 
assisted by the Administrator.” 33 U.S.C. § 1251(e). Section 404 states: “The Secretary may 
issue permits, after notice and opportunity for public hearings for the discharge of dredged or fill 
material into the navigable waters at specified disposal sites.” 33 U.S.C. § 1344(a). The 
applicable Corps regulations state: “[A]ny person may request, in writing, . . . that a public 
hearing be held. . . . Requests for a public hearing under this paragraph shall be granted, unless 
the district engineer determines that the issues raised are insubstantial or there is otherwise no 
valid interest to be served by a hearing.” 33 C.F.R. § 327.4(b). “In case of doubt, a public 
hearing shall be held.” 33 C.F.R. § 327.4(c). 

 
Approval of a massive crude oil pipeline through the Texas coast without holding a 

public hearing would violate the Corps’ Clean Water Act mandate to involve the public and hold 
                                                 
29 Final Order, In the Matter of: Enterprise Products Operating, LLC, CPF No. 4-2013-5018 
(June 25, 2014), available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/420135018/420135018_Final%2
0Order_06252014.pdf  (assessing a penalty of $100,000 against Enterprise’s subsidiary); Notice 
of Probable Violation and Proposed Civil Penalty, CPF No. 4-2013-5018 (Sept. 20, 2013), 
available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/420135018/420135018_NOPV%
20PCP_09202013.pdf (issuing a notice to Enterprise’s subsidiary for its failure to follow its own 
procedures to create a job plan for pipeline repairs following an accident. This failure was a 
contributing factor that resulted in a second accident that injured three workers.). 
30 GOOD JOBS FIRST, Violation Tracker Individual Record TE Products Pipeline Company, LLC 
and TEPPCO Crude Pipeline, LLC, https://violationtracker.goodjobsfirst.org/violation-tracker/-
te-products-pipeline-company-llc-and-tep. 
31 EPA, TEPPCO agrees to over $2.8 million settlement for clean water violations (Aug. 16, 
2007), 
https://archive.epa.gov/epapages/newsroom_archive/newsreleases/8cb4de3a271c6623852573370
0515eb4.html. 
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a public hearing. Indeed, there are substantial issues of significant consequence being raised by 
affected community members and the public at-large, and described below, demonstrating a 
valid interest in holding a public hearing. The Corps would violate the CWA’s clear mandate to 
involve the public and allow public hearings if it approves a massive, precedential offshore 
export terminal without holding a public hearing related directly to the federal approval process 
for the CWA 404 permit. The Maritime Administration and Coast Guard held a separate public 
meeting related to the preparation of a draft environmental impact statement to support SPOT 
Terminal’s application under the Deepwater Port Act on February 26, 2020. That public hearing 
was not adequate because a Corps representative did not attend and none of the agency staffers 
presented information on the permit applications or provided an opportunity to comment on 
those applications. It also did not meet the requirements of the Corps’ own regulations, which 
state that “[p]ublic notice shall be given of any public hearing” to “parties having an interest in 
the subject matter” and “[s]uch notice should normally provide for a period of not less than 30 
days following the date of public notice.” 33 C.F.R. § 327.11(a). The Coast Guard provided 
notice of its hearing on the DEIS on February 7, 2020, less than 20 days before the date of the 
hearing. 85 Fed. Reg. 7381 (Feb. 7, 2020). 

 
Moreover, the Corps did not provide adjacent property owners proper notice under 33 

C.F.R. § 325.3(d)(1). Several local Surfside community members and landowners located 
adjacent to or on property through which pipeline infrastructure for this project would run just 
learned of the project. A public hearing is needed to ensure that all relevant parties receive 
proper notice and all relevant information related to the permit application is provided to 
interested parties. Given the precedential nature of this project, it is important to hold a public 
hearing to fully evaluate all concerns and inform the public about the nature of the project. 

 
Additionally, given the circumstances of the COVID-19 pandemic, and current 

recommendations and orders from the Center for Disease Control, local public health 
departments, the Governor, and other epidemiological experts prohibiting public gatherings of 
any substantial size and recommending that elderly and other vulnerable populations self-isolate, 
we request that any public hearing be scheduled only after confirmation that the risk of 
transmission has subsided. This is especially critical for individuals who are affected by the 
proposed project and are vulnerable or at high-risk for serious illness from COVID-19. 
 

The COVID-19 pandemic has led to office and school closures throughout the country.32 
As a result, members of the public, as well as attorneys and support staff at organizations 
engaged in this project are forced to make necessary adjustments, including alternative childcare 
arrangements, to coordinate offsite preparation and timely filing of comments. In many cases, 
this has led to insufficient time for review and comment preparation on the 404 application and 
DEIS under the current deadlines. Further, Governor Abbott recently issued an order that limits 
all public gatherings to 10 people.33 As such, the undersigned request that the Corps and 
MARAD provide a 30-day extension on the deadline for CWA and NEPA comment 

                                                 
32 Several of the offices of the undersigned organizations have forced closures in addition to 
numerous school closures across the country impacting staff.  
33 https://www.politico.com/news/2020/03/19/texas-governor-coronavirus-lockdown-orders-
137691. 
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submissions, and/or request that the Corps and MARAD provide a 21 to 30-day supplemental 
comment period on the 404 application and DEIS to accommodate the extenuating 
circumstances.  
 
III. THE PROJECT DOES NOT COMPLY WITH SECTION 404 OF THE CLEAN 

WATER ACT 

The CWA has the sweeping goals to “restore and maintain the chemical, physical, and 
biological integrity of the Nation’s waters,” 33 U.S.C. § 1251(a), and “to increase the quality and 
quantity of the Nation’s wetlands,” id. § 2317(a). The Act prohibits the discharge of soil or other 
materials into wetlands unless authorized by a permit issued by the Corps, 33 U.S.C. § 1344(a); 
33 C.F.R. § 322.3; Parts 323, 325, and provides strict substantive limits on approving projects 
that degrade water quality or harm aquatic uses.  

 
The Corps must deny the permit because the proposed discharge does not comply with 

the CWA’s Section 404(b)(1) guidelines. The Clean Water Act limits the authority of the Corps 
to issue permits for the discharge of fill material into the waters of the United States.34 
Specifically, Section 404(b)(1) of the CWA requires the Corps to apply guidelines established by 
the U.S. Environmental Protection Agency (“EPA”) to restore and maintain the integrity of 
aquatic ecosystems. 33 U.S.C. § 1344(b)(1); 40 C.F.R. § 230.1(a). The Corps’ regulations state 
that a permit will be denied if the proposed discharge would not comply with the 404(b)(1) 
guidelines. 33 C.F.R. § 323.6(a). 
 

Under these guidelines, “degradation or destruction of special aquatic sites, such as filling 
operations in wetlands, is considered to be among the most severe environmental impacts.” 40 
C.F.R. § 230.1(d). Discharging fill material in wetlands often destroys habitat and vegetation, 
degrades water quality, and diminishes wetlands’ capacity to store floodwater and shield upland 
areas from erosion. Id. § 230.41(b). “Fundamental to [the 404(b)(1)] Guidelines is the precept 
that . . . fill material should not be discharged into the aquatic ecosystem, unless it can be 
demonstrated that such a discharge will not have an unacceptable adverse impact.” Id. § 
230.1(c). 
 

Discharging fill material into waters of the United States violates the Section 404(b)(1) 
guidelines when (1) there is a practicable alternative that would have less adverse effect on the 
aquatic ecosystem; (2) the proposed filling would significantly degrade the aquatic ecosystem; or 
(3) the proposed filling does not include all appropriate and practicable measures to minimize 
potential harm to the aquatic ecosystem. See id. § 230.12(a)(3)(i)–(iii); see also id. § 230.10(a), 
(c), (d). If there remain unavoidable impacts, the Corps must decide what compensatory 
mitigation is required. Id. § 230.93(a)(1). 

 
In applying the above criteria, the Corps must make detailed factual determinations as to 

the potential environmental effects of the proposed discharges. See id. §§ 230.11, 230.12(b).  
                                                 
34 33 U.S.C. § 1344(a), (b), (d); id. § 1362(7) (defining “navigable waters” as “waters of the 
United States”); 33 C.F.R. § 328.3(a)(1), (5), (6) (defining “waters of the United States” to 
include waters that may be used in interstate commerce, tributaries of such waters, and wetlands 
adjacent to those tributaries and waters).  
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Crucially, these factual determinations depend on not only a project’s direct effects on aquatic 
ecosystems, but also the cumulative effects of other discharges and secondary effects associated 
with the project. See id. § 230.11(g), (h). Thus, while the Section 404(b)(1) guidelines apply only 
to the waters of the United States and coextensive aquatic ecosystems, see id. § 230.3(b), and 
with respect to the ocean, these waters ostensibly include only the territorial seas within three 
nautical miles of the coastline, see id. § 230.3(s)(6),(r), the Corps must consider the 
environmental impacts from additional predictable developments, as well as those indirectly 
caused by a project. In making these factual determinations, the Corps must evaluate the duration 
and physical extent of any impacts as well as the possible loss of environmental values for 
different waters. E.g., id. § 230.11. 

 
There are several specific requirements under the Section 404(b)(1) guidelines that are 

particularly relevant here. First, the Corps may not issue a permit under Section 404 if there is 
any “practicable alternative” to the project with less impact on the aquatic ecosystem. 40 C.F.R. 
§ 230.10(a). Second, no discharge can be permitted that jeopardizes the continued existence of 
species listed as endangered or threatened under the Endangered Species Act. Id. § 230.10(b)(3). 
Third, the Corps cannot issue the permit unless there is a demonstration that any discharge from 
the project “will not have an unacceptable adverse impact either individually or in combination 
with known and/or probable impacts of other activities affecting the ecosystems of concern,” or 
if any discharge will result in significant adverse effects to water quality. Id. § 230.10(c). Fourth, 
the Corps cannot allow discharges unless “appropriate and practicable steps have been taken 
which will minimize potential adverse impacts of the discharge on the aquatic ecosystem.” Id. § 
230.10(d). Finally, the Corps must determine that the project is in the “public interest” by 
weighing all “relevant” considerations and balancing all probable impacts of the proposed action 
against its alleged benefits. 33 C.F.R. § 320.4(a). Moreover, the Corps must independently verify 
all the information in the application. See, e.g., Greater Yellowstone Coalition v. Flowers, 359 
F.3d 1257, 1269 (10th Cir. 2004); see also 40 C.F.R. §1506.5(a). Taken together, these 
requirements create a “very strong” presumption “that the unnecessary alteration or destruction 
of (wetlands) should be discouraged as contrary to the public interest.” Buttrey v. United States, 
690 F.2d 1170, 1180 (5th Cir. 1982) (citation omitted).  

 
For the reasons discussed below, the analysis contained in the SPOT Project Draft 

Environmental Impact Statement (“DEIS”) and the information provided by the Corps from 
SPOT Terminal’s permit application fail to demonstrate that the proposed filling would comply 
with the Section 404(b)(1) guidelines, or that the Project is in the public interest. 

 
A. The Application Is Grossly Deficient and Fails to Demonstrate that the 

Project Meets Section 404 Requirements. 

The information that the Corps provided related to SPOT Terminal’s application largely 
consists of generic and conclusory statements that do not provide the information the Corps must 
have to evaluate the Project under Section 404. The public notice and related materials do not 
include the most basic information needed to effectively evaluate the application, including: 

 
• A detailed analysis of the impacts to aquatic resources associated with all 

reasonable systems alternatives, route alternatives, and alternative construction 
methods; 
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• A detailed analysis of the practicability of all reasonable systems alternatives, 
route alternatives, and alternative construction methods; 

• Baseline descriptions of the wetlands and waterbodies that will be impacted, 
including a description of the functions that those waters support, including 
wildlife and native species, as well as whether the waters and wetlands provide 
any flood relief function; 

• A detailed analysis of the Project’s impacts to water quality; 
• A detailed comparison of the environmental impacts for each of the alternatives 

that the Corps is considering; 
• A detailed analysis of how the Project is in the public interest, as defined by 33 

C.F.R. § 320.4(a).  
 
As is clear from this lengthy list, SPOT Terminal has not provided close to enough 

information to allow the Corps to even begin to evaluate its application and independently verify 
the claims therein. The deficiencies in the information provided by the Corps also make 
meaningful comment by the public on whether the Project complies with Section 404 impossible. 
The Corps must provide additional, detailed information or order SPOT Terminal to supplement 
the application with the information needed to evaluate the Project under Section 404 and 
provide another opportunity for public review and comment.  

 
B. SPOT Terminal’s Preferred Route Is not the Least Environmentally 

Damaging Practicable Alternative. 

SPOT Terminal’s application does not demonstrate that the Project is the least 
environmentally damaging practicable alternative. The Corps is required to conduct an 
alternative analysis and determine what projects “are available and capable of being done after 
taking into consideration cost, existing technology, and logistics in light of overall project 
purposes.” 40 C.F.R. § 230.10(a)(2). The process for undertaking this analysis is clearly set out 
in the Corps’ guidelines implementing the CWA. First, the Corps must define the project’s 
“overall project purpose.” Id. § 230.10(a)(2). Second, the Corps must determine whether a 
project is “water dependent.” Id. § 230.10(a)(3). If the project is not water dependent, “the Corps 
apply a presumption that a practicable alternative that has a less adverse environmental impact 
on the wetland[s] is available.” Sierra Club v. Antwerp, 362 Fed. Appx. 100, 106 (11th Cir. 
2010) (citing 40 C.F.R. § 230.10(a)(3)). If the presumption applies, “the applicant must then 
rebut the presumption by ‘clearly demonstrate[ing]’ that a practicable alternative is not 
available.” Id. In addition, when a discharge involves a “special aquatic site,” the Corps must 
presume that all practicable alternatives that do not involve a discharge into that site would have 
less adverse impact on the aquatic ecosystem, unless SPOT can clearly demonstrate otherwise. 
40 C.F.R. § 230.10(a)(3). “Special aquatic sites” include sanctuaries and refuges, wetlands, 
mudflats, vegetated shallows, coral reefs, and riffle and pool complexes. Id. §§ 230.40–230.45. 

 
1. The Corps failed to define the project’s overall purpose. 

In the public notice for the applications, the Corps failed to clearly define the overall 
purpose of the project. In the public notice, the Corps stated that the applicant’s alternatives 
analysis evaluated the “need” for the project. However, the alternatives analysis also failed to 
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define the purpose of the project. In the alternatives analysis provided with the Corps’ Public 
Notice, SPOT Terminal listed numerous “site selection criteria” and “design criteria” for the 
project, including, for example, criteria that the offshore site not be in sensitive marine habitat. 
These criteria are geared more towards evaluating the possible location and impacts of the 
project rather than providing information on the overall aim of the project.  

 
Even if the Corps relies on the purpose defined in the DEIS, that purpose is inadequate, 

as described more fully in comments on the DEIS. Just as in the NEPA analysis, the range of 
viable alternatives here cannot be arbitrarily constricted by adopting an overly narrow definition 
of the project’s purpose. Del. Riverkeeper Network v. U.S. Army Corps of Eng’rs, 869 F.3d 148, 
157 (3d Cir. 2017); see also Jones v. Nat’l Marine Fisheries Serv., 741 F.3d 989, 1002 (9th Cir. 
2013) (“[T]he Corps may not manipulate the project purpose so as to exclude alternative sites . . . 
.”). SPOT Terminal may not “define the project purpose narrowly ‘in order to preclude the 
existence of any alternative sites and thus make what is practicable appear impracticable.’” 
Friends of Santa Clara River v. U.S. Army Corps of Eng’rs, 887 F.3d 906, 912 (9th Cir. 2018) 
(quoting Sylvester v. U.S. Army Corps of Eng’rs, 882 F.2d 407, 409 (9th Cir. 1989).  

 
2. SPOT Terminal has not shown that its planned methods of 

construction are the least environmentally damaging. 

SPOT Terminal must not only demonstrate that its project is preferable to alternative 
routes, but that its proposed method of construction at each waterbody or wetland crossing, 
including in the territorial sea, are the least environmentally damaging. 40 C.F.R. § 230.10(a). In 
particular, the methods the company has chosen at each of its 129 onshore waterbody crossings 
and the numerous wetland crossings will make a significant difference as to the extent of the 
impacts to waterways if the Project is approved.  

 
SPOT Terminal’s application falls far short of demonstrating that it will be employing the 

most environmentally-protective construction methods. Neither the alternatives analysis, 
provided as part of the application, nor the DEIS provide any analysis or comparisons of the 
different impacts of each alternative or the extent of possible damages for each of the 
alternatives. Although the alternatives analysis includes documentation of the total miles of 
pipeline that would cross various types of water and wetland habitat, the analysis contains no 
information about the actual environmental impacts of each alternative. See Alternatives 
Analysis at pp. 7–9. For example, the analysis does not include any information about the loss of 
migratory or shorebird habitat or the actual wetland or water impacts for each alternative. Nor 
does the analysis contain information about how much endangered sea turtle habitat would be 
impacted compared across the various alternatives or which alternatives would be least 
environmentally damaging to that vulnerable species. Likewise, the DEIS contains general 
information about potential impacts to varying habitats and wildlife but does not indicate what 
the impacts would be for each alternative or compare impacts across alternatives. See DEIS, 
Section 3.17—no comparison of impacts. Without this basic information, it is impossible for the 
Corps to know the extent of the wetlands, habitat, wildlife, socioeconomic, or other impacts the 
Project will cause or whether the construction method SPOT has selected will avoid adverse 
environmental impacts.  
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The law presumes that a less environmentally damaging practicable alternative exists 
when the project is not water dependent, and requires SPOT Terminal to demonstrate clearly that 
practicable alternatives, which would not involve discharge of fill material into special aquatic 
sites, are not available. 40 C.F.R. § 230.10(a)(3). The onshore portion of the SPOT Project is not 
“water dependent,” and thus does not need to be routed adjacent to, in, or under sensitive aquatic 
and wetland ecosystems as proposed. The “Public Notice” does not indicate that any analysis of 
routes that avoid aquatic ecosystems was completed. Thus, the Corps must evaluate that and 
other alternatives.  

 
Moreover, SPOT Terminal has not provided any analysis or justification that supports its 

choice of installation method at each wetland and waterway crossing. Of all the methods of 
construction that can be used, only horizontal direction drilling (“HDD”) avoids wetland and 
waterway impacts and limits vegetation disturbance.35 However, SPOT Terminal intends to use 
HDD at only 29 of 129 crossings, or 22 percent of the locations. Clearly, therefore, a less 
environmentally-damaging alternative would be to employ HDD at all, or at least substantially 
more at crossings. However, SPOT Terminal has not explained why it does not intend to use 
HDD at more, if not every, location. Moreover, it has proposed using installation methods, such 
as open cut trenching, that are known to cause more damage to wetlands and waterways than 
other construction options.36 SPOT Terminal’s proposal therefore is not the least 
environmentally-damaging alternative available. 

 
3. The Corps has not analyzed all practicable alternatives. 

SPOT Terminal has not made any showing that other alternatives are not practicable. See 
40 C.F.R. § 230.10. Whether an alternative is practical takes account of cost, existing 
technology, and logistics in light of the overall project. Id. § 230.3(1). But as is discussed above, 
SPOT’s application contains almost no discussion of alternatives and it does not consider 
alternatives for important components of its Project. SPOT has the burden of demonstrating that 
no feasible alternative exists. See Utahns for Better Transp. v. U.S. Dept. of Transp., 305 F.3d 
1152, 1163 (10th Cir. 2002). The Corps cannot blindly and uncritically accept SPOT’s non-
existent discussion of alternatives and its implicit and unsubstantiated position that no practicable 
alternative exists. Friends of the Earth v. Hintz, 800 F.2d 822, 835–36 (9th Cir. 1986).  

 
In its alternatives analysis, the Corps only analyzed two sets of alternatives: different 

routes for the onshore pipeline and different locations for the Oyster Creek terminal, while 
ignoring other practicable alternatives. For example, the alternatives analysis does not evaluate 
any alternatives to building above-ground storage tanks at the Oyster Creek Terminal location. 
This is of particular concern because above-ground storage tanks carry higher levels of risk. 
While Texas does require performance standards for underground storage tanks, there are no 
such requirements for above-ground storage facilities, meaning the TCEQ relies on industry 
standards for storage tanks, and there are no specific design standards implemented by the state. 
Moreover, local fire marshals lack the power of inspection and enforcement, meaning that while 
                                                 
35 Export Report, prepared by Christopher P. Grobbel, dated Feb. 21, 2019, at 14–16, attached as 
Exhibit B to this letter. Dr. Grobbel prepared this report for a separate pipeline project in 
Minnesota. However, many of his analysis and findings are relevant to the SPOT Project. 
36 See id.  
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they can investigate fires and accidents after they have occurred, they are not allowed to conduct 
inspections to prevent those fires. A bill filed in the 86th Texas Legislative Session to attempt to 
improve that situation never even made it out of committee. Improving inspections, enforcement, 
and regulation are paramount and without those improvements, constructing above-ground 
storage tanks on the Gulf Coast would be very damaging to the residents of Brazoria County and 
the City of Surfside. The Corps needs to thoroughly evaluate practicable alternatives, like using 
underground storage tanks. 

 
In addition, SPOT Terminal and the Corps failed to analyze any alternative pipeline 

routes for the offshore pipeline portion of the Project as part of its 404 permit application, even 
though the 404 guidelines require the Corps to adopt any practicable alternatives with less 
environmental impacts to aquatic ecosystems, including the territorial sea. 40 C.F.R. §§ 230.10; 
230.3(c), (r), (s). The U.S. Coast Guard and the Maritime Administration considered a few 
alternative offshore pipeline routes in the DEIS. However, the DEIS failed to analyze an 
alternative location for the offshore pipelines that would reduce the risk of rupture from dropped 
anchors, the biggest threat in the context of oil spills. DEIS at 2-74. The SPOT DEIS projects 
that there is a high likelihood of a subsea pipeline rupture due to dropped or dragged anchors. Id. 
at 4-30. The DEIS provides criteria the agency considered when assessing potential alternatives 
for the offshore route but does not list minimizing risk of rupture as a consideration. Id. 

 
Roughly 50 percent of all spills between 1964 and 2015 were caused by anchor damage. 

The subsea pipelines for the SPOT Project will be located within 0.5 miles of the nearshore 
public anchorage zone. However, all alternative routes considered in the DEIS for this project 
run directly along the edge of the anchorage area, id. at 2-74, instead of areas that avoid this 
danger. 

  
The Corps’ failure to consider any alternative offshore routes and to verify these routes as 

the sole alternatives for the offshore pipeline segment of the project violate its own regulations 
and imposes a high risk of disastrous oil spill which has not been evaluated or mitigated. Based 
on these factors, the Corps should deny the 404 permit for the SPOT Project.  

 
Finally, there is no indication that the Corps considered non-pipeline alternatives and 

alternatives that do not involve discharge of dredged or fill material into waters of the United 
States. Such alternatives could include generation of equivalent quantities of cleaner non-fossil 
fuel based fuels. As is discussed in greater detail in comments on the DEIS, there are system 
alternatives other than the SPOT Project that would fulfill SPOT Terminal’s desire to allow the 
export of crude oil from excess production. The Corps must fulfill its duty to evaluate and 
choose the least damaging alternative to ensure that the adverse impacts of the Project’s 
construction and operation are avoided. The Corps also must verify information supplied by 
SPOT Terminal in its evaluation of the proposed project impacts.  
 

C. The SPOT Project Has the Potential to Jeopardize Threatened and 
Endangered Species Under the Endangered Species Act. 

The Corps must not permit the proposed project if it causes or contributes to degradation 
of the environment. 40 C.F.R. § 230.10. The Corps’ analysis of environmental impacts must 
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include an evaluation of whether the proposed project jeopardizes the continued existence of 
species listed as endangered or threatened under the Endangered Species Act. 40 C.F.R. § 
230.10(b)(3). As many as 27 federally listed threatened and endangered species and an area of 
critical habitat exist within the SPOT Project area. DEIS at 3-174–83. The endangered or 
threatened species include four different bird species, five sea turtles, and five marine mammals, 
along with other reptiles, fish and invertebrates. Id. The SPOT Project will affect an additional 
10 state-listed threatened or endangered species. DEIS at 3-183. As described more fully in 
comments on the DEIS, SPOT’s evaluation of the impacts of its project on these threatened and 
endangered species is wholly inadequate. The Corps must require SPOT to supplement its 
application with information that will allow the Corps to fully evaluate the threats of the SPOT 
Project on the continued existence of these vulnerable species. 

 
D. The Proposed SPOT Project Must Avoid Destruction of Wetlands to the 

Extent Practicable. 

Corps regulations require that the Corps, in evaluating a proposed project and issuing 
Section 404 dredge and fill permits, avoid destruction of wetlands to the extent practicable. 33 
C.F.R. § 320.4(r). As further guidance, the Section 404(b)(1) guidelines recognize that “[t]he 
discharge of dredged or fill material in wetlands is likely to damage or destroy habitat and 
adversely affect the biological productivity of wetlands ecosystems by smothering, by 
dewatering, by permanently flooding, or by altering substrate elevation or periodicity of water 
movement.” 40 C.F.R. § 230.41(b) (emphasis added). The guidelines also state that a 404 permit 
should only be issued if the applicant takes “all appropriate and practicable steps to avoid and 
minimize adverse impacts to waters of the United States.” 40 C.F.R. § 230.91(c)(2).  

 
According to the applicant, the proposed Project would intersect approximately 101 acres 

of wetlands and cause both temporary and permanent impacts to these sensitive and critical 
ecosystems. The Corps must verify this information and evaluate the scope of impacts, including 
both the size and extent of impacts to determine whether there are permanent impacts along the 
proposed pipeline’s route that have not yet been disclosed, whether conversion of various types 
of wetlands will result in a loss of wetland function and/or a change of use of the waterbody, 
which constitute significant adverse impacts. 40 C.F.R. § 230.11. The Corps must also analyze 
the interconnections between streams, ponds, and the recharge of groundwater as well as how 
each wetland supports the existing habitat, wildlife, and plants. Id. § 230.11(a), (b), (c), (e). 
Finally, the Corps must also evaluate whether the existing wetlands provide flood protection or 
relief and how those functional services would be impacted.  Id. § 230.41(b) (“Discharging fill 
materials in wetlands . . . may modify the capacity of wetlands to retain and store floodwaters 
and to serve as a buffer zone shielding upland areas from wave actions, storm damage and 
erosion.”).   

 
Although SPOT Terminal provided “functional assessment worksheets” as part of its 

mitigation plan, those worksheets only contain vague indexes of pre-project and post-project 
values in numeric form. They fall far short of meeting the guidelines’ requirement that the Corps 
make detailed factual determinations, including the obligation to “determine in writing the 
potential short-term or long-term effects.” 40 C.F.R. § 230.11. They also do not appear to 
include information about effects on important characteristics of the wetlands like circulation or 
salinity, the structure and function of the ecosystems, including the loss of environmental values, 
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or the secondary or cumulative effects, as the guidelines require. Id. The Corps must 
independently verify the functional assessment and must provide detail about the nature and 
degree of all relevant effects. The Corps must provide that information to the public for comment 
before it uses it to make a decision about the 404 permit.  

 
The Corps should also address temporal impacts—the time it will take for each type of 

wetland to recover. Such temporal impacts must be considered as part of any mitigation or 
compensation plan. Id. § 230.93 (instructing the consideration of temporal losses as part of a 
mitigation plan and requiring a mitigation ratio greater than one-to-one to account for such 
losses, when necessary). These evaluations are missing from the 404 application materials and 
the DEIS. Although the DEIS acknowledges that compensatory mitigation “may be required for 
temporal losses longer than 12 months,” it does not indicate the acreage of wetlands that will 
suffer such temporal losses. 
 

As described more fully below, SPOT and the Corps have provided minimal information 
about their plan to provide for mitigation or compensation of any of these wetland losses. The 
Corps must also include monitoring as part of its compensation and mitigation plans to determine 
the rate of restoration and additional measures if mitigation or compensation should fail. 

 
Further, as set forth above, because the proposed land-based pipeline infrastructure is not 

“water dependent,” the Corps must evaluate alternatives that do not impact these sensitive 
aquatic ecosystems and that seek to avoid wetland destruction altogether. 

  
The Corps also must evaluate the cumulative and secondary impacts to wetlands along 

the full pipeline route, including the cumulative impacts of the permanent removal of wetlands 
along the pipeline route near the terminal, and the conversion of wetlands. 40 C.F.R. § 230.11(g), 
(h). The Corps must identify the cumulative loss of wetland function resulting from the proposed 
project at a site specific, watershed, and regional scale. This analysis is missing from SPOT 
Terminal’s 404 application and the DEIS. 

 
Finally, neither the 404 application materials nor the DEIS disclose the construction 

method that SPOT Terminal will use to cross the wetlands (i.e., open cut trenches, HDD, etc.). 
As explained above, the type of construction method significantly affects the amount and extent 
of impacts to the wetlands. The Corps must disclose the construction method that SPOT will use 
to cross each wetland area and thoroughly evaluate the impacts from those methods as well as 
alternative methods of crossing that would be practicable. 

 
E. The SPOT Project DEIS Indicates that the Project Would Cause or 

Contribute to Significant Degradation of Waters of the United States. 

Under the Section 404(b)(1) guidelines, the Corps may not permit discharges of fill 
material that will “cause or contribute to significant degradation” of wetlands. 40 C.F.R. § 
230.10(c). Examples of effects contributing to significant degradation include adverse effects on 
life stages of aquatic life and other wildlife dependent on aquatic ecosystems, as well as the loss 
of fish and wildlife habitat or the loss of the capacity of a wetland. See id. § 230.10(c)(2), (3). It 
also includes significant adverse effects of discharges on recreational, aesthetic, and economic 
values. Id. § 230.10(c)(4). The extent and duration of the impacts, as well as the habitats’ 
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uniqueness, are relevant considerations. See id. § 230.10(c); Bering Strait Citizens for 
Responsible Res. Dev. v. U.S. Army Corps of Eng’rs, 524 F.3d 938, 949 (9th Cir. 2008).  

 
As an initial matter, neither the 404 application materials that the Corps provided as part 

of its Public Notice nor the SPOT Project DEIS address the “significant degradation” finding that 
the Corps must make under the 404(b)(1) guidelines. That omission is significant because a 
positive finding would elevate the importance of SPOT’s proposed mitigation measures. Indeed, 
where the Corps’ decision to issue a permit relies on a National Environmental Policy Act 
(“NEPA”) document, flaws in the underlying analysis may call into question the Corps’ finding 
that the project would not result in significant degradation of wetlands. See Friends of the Earth 
v. Hall, 693 F. Supp. 904, 945–46 (W.D. Wash. 1988). The Corps should explain how the 
proposed mitigation would avoid significant degradation of aquatic ecosystems. Cf. Sierra Club 
v. U.S. Army Corps of Eng’rs, 614 F. Supp. 1475, 1495–96, 1517 (S.D.N.Y. 1985) (holding 
arbitrary the Corps’ decision to issue a landfill permit where its conclusions about impacts on a 
fishery differed dramatically from those in a draft EIS), aff’d in part, rev’d in part on other 
grounds, 772 F.2d 1043 (2d Cir. 1985).  

 
Moreover, the DEIS indicates that the project would in fact cause significant degradation 

of aquatic ecosystems. In comments on the project, the Environmental Protection Agency 
(“EPA”) stated that the project components “taken individually and considered cumulatively, 
could have significant impacts to vital coastal and wetland resources.”37 The EPA also expressed 
concern that the project would negatively impact restoration efforts in the proposed project area. 
Id. at 5. The EPA encouraged the agencies to thoroughly analyze direct, indirect, and cumulative 
impacts to wetlands and special aquatic sites, including seagrass beds, and any efforts to 
minimize or compensate for impacts. The EPA also highlighted that the EIS should also address 
the same impacts to resident and migratory shorebirds and sea turtles as well as the introduction 
of invasive species. Id. 

 
The DEIS does not contain sufficient information about the direct, indirect, and 

cumulative impacts of the project on aquatic resources. Further, the minimal information and 
analysis contained in the DEIS indicate that significant degradation is likely. As described in 
more detail below, the Project will likely result in significant degradation. The Corps must 
thoroughly evaluate the risk of degradation and ensure that adequate mitigation is in place to 
minimize the damage. The DEIS states generally that sedimentation will occur which will 
displace or kill fish and other aquatic wildlife. DEIS at 3-27. However, the DEIS does not 
include a thorough examination of these potential impacts. The project also occurs in an 
extremely risky area for hurricanes and floods.  

 
1. The Project would both cross and be located near extremely sensitive 

habitat. 

The SPOT Project will cross over or be located adjacent to several sensitive habitats. As 
described more fully above, the Project will permanently destroy or convert at least 15 acres of 
wetlands and has the potential to significantly degrade much more wetland acreage. The Project 
will also affect a number of other important habitats. 
                                                 
37 Letter from EPA to U.S. Coast Guard, dated Feb. 21, 2019, at p. 4 in Appendix D of the DEIS. 
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The onshore portion of the SPOT Project would occur within 150 feet of 25 different 

public and private drinking water supplies. DEIS at 3-8. Construction of the onshore pipelines 
could affect well yields and water quality near the work zones. The DEIS also acknowledges that 
an oil spill could contaminate drinking water and cause major impacts or significant degradation. 
DEIS at 3-13–14. As described more fully in comments on the DEIS, SPOT did not provide 
critical information about its response plans or resources to respond to an oil spill. There is a 
high risk that groundwater near the SPOT Project will be significantly degraded from 
construction or from an oil spill that will inevitably occur over the life of the Project.  

 
Onshore pipelines would pass under the “Bluewater Highway,” an access point for 40 

miles of public beach, from Surfside Beach to Galveston, and they would extend beneath a 
public beach in Surfside Beach, a village with a high number of recreational tourists. DEIS at 3-
356. Spills and leaks would directly impact these beautiful beaches and harm the recreational 
tourist industry in the area. The DEIS fails to even consider impacts to recreational tourism from 
the Project. See DEIS at 3-358 (only considering impacts from construction and operation). The 
Corps needs to take a close look at the potential of harm to recreational tourism in the area. 

 
The Project also crosses 129 waterbodies, including 48 perennial waterbodies, 21 

intermittent waterbodies, 50 ephemeral waterbodies, and 10 ponds. The construction activities 
will affect surface waters through modification, sediment loading, an increase in turbidity, the 
release of chemicals and nutrients, and decreased dissolved oxygen concentrations. DEIS at 3-
27. SPOT plans to use open-cut stream construction to cross 69 of the 129 waterbodies. This 
method of trenching involves the clearing of entire stream banks and would cause increased 
turbidity and impacts to the aquatic creatures. It is not adequately environmentally protective.38 
Even if SPOT successfully implements its proposed mitigation measures, the DEIS still 
concludes that the impacts from open-cut trenching will be moderate. DEIS at 3-28 to 3-29. The 
DEIS defines moderate impacts to be those that degrade water quality and increase contaminant 
levels, sediment, or biota to levels shown to have the potential to harm organisms. DEIS at 3-3. 
Such impacts are significant. Both small and large oil spills are expected to occur over the life of 
the SPOT Project which will also cause significant impacts to these waterbodies.39 

 
The SPOT Project is located within sensitive flood zones. The new Oyster Creek terminal 

and about 7 miles of onshore pipeline is located in a 500-year flood zone and 25 miles of onshore 
pipeline will be located in a 100-year flood zone. DEIS at 3-30. The Project could be damaged 
from flooding impacts, which would result in leaks to transmission lines and potential releases of 
hazardous chemicals or sediment. These risks create the potential for significant degradation.  

 
The Project will also affect important onshore habitats that are needed to support 

ecosystems in the region. The Project will cross two priority protection habitats, Oyster Creek 
and Swan Lake. These are coastal habitat areas that must be protected from the spill of oil or 
other hazardous materials, based on state protections. DEIS at 3-75. They provide critical habitat 
to fish, oysters, codgrass, marsh, and shorebirds and wading birds. Id. The DEIS does not 

                                                 
38 See Grobbel Report at 14–15. 
39 See Susan C. Lubetkin analysis attached to DEIS comment letter. 
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provide any estimates of the amount of damage that SPOT’s construction may bring to these 
important habitats but acknowledges that oil spills will cause moderate to major harm. Id. at 3-
86. The DEIS also explains that SPOT plans to remove important forested areas that could take 
decades to regrow and resemble pre-impact forest conditions. The DEIS estimates that the SPOT 
Project would clear about 105 acres of forest, significantly degrading that habitat, and that 
operations would result in the permanent conversion of an additional 6 acres of forested land. 
DEIS at 3-82–83. The DEIS also states that construction risks the spread of several noxious and 
invasive species, but does not estimate the extent of impacts that could result. DEIS at 3-83. The 
Corps must take a close look at the risk of spreading invasive species and whether that will cause 
significant degradation to ecosystems in the region. 

 
The project will also occur adjacent to the Brazoria National Wildlife Refuge. DEIS at 2-

69. The Refuge contains valuable salt and fresh water marshes as well as important wintering 
habitat for migratory birds. Id. It is a popular destination for recreation, hunting, and fishing. Id. 
Onshore pipelines will be located next door to the refuge. DEIS 3-101. One of the construction 
workspaces will be only 0.1 miles away from the refuge. DEIS at 3-248. Depending on the time 
of year, a spill or leak in coastal waters could impact much of the refuge in a short amount of 
time. The onshore pipeline route also crosses many freshwater streams that empty into the 
refuge. Oil and other hazardous chemicals from spills and sediment would thus travel into the 
refuge, impacting wildlife and ecosystems. The Project is north of two other important wildlife 
preserves: the San Bernard National Wildlife Refuge, and the Justin Hearst Wildlife 
Management Area—both of which provide important habitat for birds and other wildlife. DEIS 
at 3-355. Spills and other discharges could potentially impact these important areas. The Corps 
must thoroughly analyze all potential impacts to these valuable wildlife areas. 

 
Offshore, the SPOT Project will negatively affect a number of important marine habitats. 

About a half-acre of oyster reefs occur within the construction workspace of the SPOT Project. 
DEIS at 3-88. Oyster reefs are sensitive habitats within the subtidal and intertidal zones of 
coastal waters. State managers consider them to be essential fish habitat and coastal natural 
resources. Id. Neither the Corps nor SPOT identified the amount of oyster reef outside the 
construction zone that is also likely to be indirectly impacted by sediment or changes to the 
marine waters from construction. And, although the DEIS recognizes that oil spills would cause 
major impacts to these habitat areas, the DEIS did not estimate the acreage of oyster reef 
communities that could potentially be affected. See DEIS at 3-90–94. The Corps must 
thoroughly analyze and report the amount of oyster reef habitat that may be affected directly and 
indirectly by construction and operation of the Project. The SPOT Project is likely to cause 
significant degradation to these sensitive areas. 

 
The SPOT Project will cross three marine protected areas: the Reef Fish Stressed Area, 

the Reef Fish Longline and Buoy Gear Restricted Area, and the Texas Shrimp Closure Area. 
DEIS at 3-95. Federal managers established these marine protected areas to protect adult and 
spawning reef fish and shrimp populations. Id. The DEIS concludes that construction will not 
affect fishing restrictions that are associated with these areas but ignores impacts that will occur 
to fish resources that these areas protect. DEIS at 3-97. Construction and operation as well as 
spills can harm and kill fish species near the SPOT Project. There is a high likelihood that the 
SPOT Project will significantly degrade the value of these areas to fishing communities. 
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The SPOT Project will occur about 40 miles away from the Flower Gardens Bank 

National Marine Sanctuary. The Flower Garden Banks National Marine Sanctuary (“FGBNMS”) 
is one of 14 national marine sanctuaries and 2 marine national monuments in the United States.40 
FGBNMS is the only sanctuary site located in the Gulf of Mexico and encompasses three salt 
dome formations that are home to dense, colorful coral reef and coral-sponge communities with 
more than twenty species of hard corals (including massive star and brain corals) that attract 
species such as manta rays, spotted eagle rays, sea turtles, hammerheads, whale sharks, and 
endemic species such as the Mardi Gras wrasse and golden smooth trunkfish.41 Four hundred 
miles away from the nearest tropical reefs, the FGBNMS serves an important and unique role in 
providing rich coral reef habitat in the northernmost reaches of the continental United States.42 
Although the DEIS claims that construction and operation of the SPOT Project will not affect the 
sanctuary, the spill models predict that the most likely spill size would spread over 40 miles from 
the site and a worst credible spill would spread 93 miles, an area that would reach the sanctuary 
area. E.g., DEIS at 3-113. The Corps must thoroughly analyze whether a spill from the SPOT 
Project would significantly degrade this valuable sanctuary area. 

 
Finally, seagrass communities are critically important to the marine environment in the 

Gulf. As the DEIS acknowledges, they provide critical shelter to a diverse number of aquatic 
species, including endangered species, like the loggerhead sea turtle, and they are critical to 
protect against environmental disturbances like hurricanes. DEIS at 3-77. There are six species 
of seagrass communities in the Gulf. Id. The offshore pipelines for the SPOT Project would be 
located close to these important communities, and an oil spill would directly expose those areas 
to oil and other hazardous chemicals. DEIS at 3-86. The DEIS ignores all impacts to seagrass 
from construction and operation of the SPOT Project. Seagrass communities can be significantly 
degraded by sediment and damaged by the release of oil or other chemicals. These communities 
provide vital foraging habitat for endangered sea turtle species, like the loggerhead sea turtle. 
The construction and risk of spills both present risks of significant degradation. 

 
2. The Project’s proposed crossing methods would damage wildlife. 

The proposed SPOT Project will cross habitat that supports a number of valuable wildlife 
species and cause impacts to that wildlife. Affected wildlife include marine, freshwater, and 
estuarine fish species; prey species; coastal, shoreline, and migratory birds; marine mammals; 
and sea turtles. The Project will also affect a number of threatened and endangered species, 
including threatened coral species and the Texas prairie dawn flower. The SPOT Project will 
cause ground disturbance that could kill these flowers and lead to long-term habitat degradation 
from run-off. DEIS, App. E at 69. The DEIS did not survey the extent of listed flower habitat 
                                                 
40 NOAA, Management Plan Review: Flower Garden Banks National Marine Sanctuary, 
https://nmsflowergarden.blob.core.windows.net/flowergarden-
prod/media/archive/document_library/mgmtdocs/mprfactsheet.pdf. 
41 National Marine Sanctuary, Flower Garden Banks, Natural Setting 
https://flowergarden.noaa.gov/about/naturalsetting.html; National Marine Sanctuary, Flower 
Garden Banks, Celebrating 20 Years, https://flowergarden.noaa.gov/about/20things.html. 
42 National Ocean Service, Flower Garden Banks National Marine Sanctuary, 
https://oceanservice.noaa.gov/news/oct15/flower-garden.html. 

https://flowergarden.noaa.gov/about/20things.html
https://oceanservice.noaa.gov/news/oct15/flower-garden.html
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that could be affected because SPOT’s field surveys “were not conducted during the bloom 
period when they would be identifiable.” DEIS, App. E at 67. 

 
The SPOT project will cause significant impacts to coastal, marine, and migratory birds. 

Both onshore and offshore portions of the Project are located within the Central Flyway, one of 
only four major migratory routes for birds in North America. DEIS 3-100. It also occurs within a 
bird conservation region that protects 42 different birds of conservation concern, including the 
Red Knot, a species listed as threatened under the Endangered Species Act. Id. at 3-102–5. The 
SPOT Project will also affect three other listed bird species: the eastern black rail, piping plover, 
and whooping crane. DEIS, App. E at 53–61. The DEIS acknowledges that the Project could 
cause displacement, stress, and direct mortality to birds. DEIS at 3-106. The Project will also 
cause disturbance from noise and lighting along with habitat fragmentation and degradation. 
DEIS at 3-108. Some of these impacts, like noise and lighting would be long-term and moderate. 
DEIS at 3-109, 3-111. Spills will also cause moderate to major impacts to these animals. DEIS at 
3-115. The DEIS acknowledges that the Project will negatively affect nesting habitat for the 
eastern black rail, wintering habitat for the piping plover, red knot, and whooping crane, and 
migration habitat for the whooping crane. DEIS, App. E, at 52, 55, 57, 60. 

 
The 129 waterbodies that the SPOT Project crosses provide habitat for several 

populations of adult and spawning freshwater fish. As described above, the open cut construction 
that SPOT intends to use to cross the majority of these waterbodies could cause substantial 
impacts to those fish. 

 
The offshore portion of the Project will also impact benthic organisms and plankton and 

reduce prey availability for many fish species. DEIS at 3-124; 3-133–34. Pipeline installation 
would disturb about 1,212 acres of benthic habitat and 3,075 acres of seafloor. DEIS at 3-124. 
Although the impacts may only be short-term, the Project would reduce prey temporarily for a 
number of different fish and could significantly affect fish populations in the area. Moreover, 
persistent discharges could cause more long-term impacts to prey communities. DEIS at 3-138. 

 
The Project also occurs in an area that is vital for commercial and recreational fisheries. 

DEIS at 3-158–59. The Project would have localized impacts on fish larvae, fish prey, and 
habitat, reducing the available fish and shrimp. DEIS at 3-160. It would also convert natural open 
water habitat to artificial reef-like habitat, a change that can have long-term impacts on the 
availability of fish species. DEIS at 3-160. Small and large spills will also negatively affect these 
estuarine and marine fish communities. 

 
Sixteen species of marine mammals occur within or near the Project Area, five of which 

are listed as endangered or threatened. DEIS at 3-139. The Project will increase vessel traffic 
considerably, putting these animals in danger of vessel strike. See, e.g., DEIS at 3-149–51. And, 
as described more fully in DEIS comments, the DEIS does not consider the increase vessel 
traffic from a higher number of massive VLCCs that will be moving through the Project area. Of 
particular concern, critically endangered Northern right whale migratory corridors occur in areas 
that would be frequented by these vessels and endangered sperm whales occur in deep waters 
south of the SPOT Project. DEIS, App. E at 78, 84. These animals would be vulnerable to vessel 
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strikes. The Project will also cause impacts from noise and spills of oil and other hazardous 
chemicals.43 

 
Finally, the Project will occur in habitat that supports five listed sea turtle species: the 

green sea turtle, hawksbill sea turtle, Kemp’s ridley sea turtle, leatherback sea turtle, and 
loggerhead sea turtle. DEIS, App. E at 61–67. The DEIS acknowledges that the SPOT Project 
occurs in the vicinity of important nesting beach habitat for these species. DEIS, App. E at 63. 
Of most concern, construction activities would occur during the Kemp’s ridley and loggerhead 
sea turtle nesting season and would include up to five months of 24-hour construction and 
nighttime work lights. DEIS, App. E at 65–66. Yet, the DEIS does not provide enough 
information to determine the full extent of impacts to this habitat. The loss of even one nesting 
season or a significant number of hatchlings could significantly degrade sea turtle populations. 
The Corps must thoroughly evaluate the extent of beach habitat and number of hatchlings that 
could be directly or indirectly impacted and whether there will be significant degradation of this 
habitat or population. 

 
3. SPOT Terminal has ignored substantial risks of oil spills posed by the 

Project to waterways and wetlands. 

One of the greatest risks the Project poses to water quality is an oil spill. There have been 
numerous disasters involving spills of the kind of petroleum product SPOT Terminal wishes to 
transport in the Project, many of which have caused billions of dollars in damage and unknown 
degradation to water quality and the environment. The analysis of spill risks in the DEIS contain 
numerous flaws and inconsistencies that seriously undermine the integrity of the analysis. Much 
information is missing about these risks and evidence that SPOT Terminal has measures in place 
to adequately guard against such a spill is lacking A full description of the problems is detailed 
in comments on the DEIS and in the comments provided by Susan C. Lebetkin, attached to the 
DEIS comments. The Corps must fully analyze the risk of oil spills from the Project. 
 

F. SPOT Terminal’s Compensatory Mitigation is Inadequate. 

If the Corps finds that the SPOT Project would significantly degrade wetlands, it may 
issue a permit conditioned on minimization of, or compensation for, impacts. See City of 
Olmsted Falls, Ohio v. EPA, 435 F.3d 632, 637–38 (6th Cir. 2006); Ohio Valley Envtl. Coal. v. 
U.S. Army Corps of Eng’rs, 674 F. Supp. 2d 783, 790 (S.D. W. Va. 2009). However, 
inadequacies in plans for minimization or compensation may invalidate the decision to allow 
discharge. See All. to Save the Mattaponi v. U.S. Army Corps of Eng’rs, 606 F. Supp. 2d 121, 
133–34 (D.D.C. 2009). According to the Section 404(b)(1) guidelines, “[t]he fundamental 
objective of compensatory mitigation is to offset environmental losses resulting from 
unavoidable impacts to waters of the United States authorized by . . . permits.” 40 C.F.R. § 
230.92(a)(1). Thus, the Corps “must determine the compensatory mitigation to be required in a . . 
. permit, based on what is practicable and capable of compensating for the aquatic resource 
functions that will be lost as a result of the permitted activity.” Id. (emphasis added). 
Compensatory mitigation may include restoration, enhancement, establishment, and preservation 
                                                 
43 See Comments of Susan C. Lubetkin, attached to DEIS comment letter. 
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of aquatic ecosystems. Id. § 230.93(a)(2). In general, it should take place within the same 
watershed where unavoidable impacts occur. See id. § 230.93(c)(1). 

 
The DEIS does not include a Compensatory Mitigation Plan. There is a placeholder and 

general outline of the plan (see Appendix P and Section 3.3.5.4), but that does not provide 
analysis to demonstrate how the compensation and mitigation will alleviate the significant 
degradation. The Corps’ Notice for Public Comment identifies the possibility of a mitigation 
bank to offset the wetland impact. However, the Corps’ Notice leaves open the possibility that a 
wetland bank may not be available, in which case the applicant would be required to develop a 
permittee-responsible mitigation plan to be approved by the Corps prior to issuance of the permit 
decision. Indeed, the Corps cannot issue this permit with such significant information lacking 
from the application and without any opportunity for the public to comment on it. As such, the 
Corps and applicant must fully develop the plan and provide an opportunity for public to 
comment prior to issuing a 404 permit. 

 
G. The Proposed Project Must Not Cause or Contribute to Water Quality 

Degradations. 

The Corp’s own guidelines state that “[n]o discharge of dredged or fill material shall be 
permitted if it: (1) Causes or contributes … to violations of any applicable State water quality 
standard.” 40 C.F.R. § 230.10(b)(1). The proposed project will affect biologically significant 
streams, and other waterbodies and tributaries. The Project will cross 48 perennial waterbodies, 
21 intermittent waterbodies, 50 ephemeral waterbodies, and 10 ponds (129 crossings in total). 
Construction and operation of the project will increase pollutant loads to these waterbodies. 
Accordingly, the Corps must evaluate whether discharges from the proposed project will violate 
state water quality standards and lead to degradation of these waterbodies. 

 
SPOT Terminal’s application does not demonstrate that discharges from its project will 

comply with water quality standards. On the contrary, there is substantial cause for concern that 
the Project will have unacceptably adverse impacts to ecosystems of concern. As described 
above, the project will discharge in over a hundred waterbodies. Further the Project will cross at 
least five waters that are already impaired, i.e. do not currently meet applicable water quality 
standards. DEIS at 3-18. Failure to show that the Project actually will comply with water quality 
standards and be sufficiently protective of waterways to comply with the CWA’s requirements 
makes the Project ineligible for a permit under Section 404. See 40 C.F.R. § 230.10(c).  

 
H. The Corps Must Take All Appropriate Steps to Minimize Potential Adverse 

Impacts of the Proposed Project. 

In addition to determining whether there are less damaging alternatives routes or activities 
to the proposed pipeline project, the Corps also must take all appropriate steps to minimize the 
project’s adverse impacts. 40 C.F.R. § 230.10. The Section 404(b)(1) guidelines prohibit 
issuance of a permit “unless appropriate and practicable steps have been taken which will 
minimize potential adverse impacts of the discharge on the aquatic ecosystem.” 40 C.F.R. § 
230.10(d). Subpart H of the guidelines provides examples of actions the Corps might take to 
minimize adverse effects, see id., which courts have viewed as the “correct factors” for the Corps 
to consider when making its determination as to whether these steps have been taken. Sierra 
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Club v. U.S. Army Corps of Eng’rs, No. Civ.A. 05-1724JAP, 2005 WL 2090028, at *17 (D.N.J. 
Aug. 29, 2005). These measures include: locating and confining the discharge to minimize 
smothering of organisms, 40 C.F.R. § 230.70(a); selecting the disposal site, the discharge point, 
and the method of discharge to minimize the extent of any plume, id. § 230.70(e); timing the 
discharge to minimize impact, id. § 230.72(d); selecting sites or managing discharges to confine 
and minimize the release of suspended particulates to give decreased turbidity levels and to 
maintain light penetration for organisms, id. § 230.73(g); setting limitations on the amount of 
material to be discharged per unit of time, id. § 230.73(g); avoiding changes in water current and 
circulation patterns which would interfere with the movement of animals, id. § 230.75(a); and 
avoiding sites having unique habitat or other value, Id. § 230.75(c).  

 
SPOT Terminal’s application lists a number of measures that may fit within these 

guidelines. Yet the application does not propose any steps to confine discharges or to spread 
impacts over time, possibly by adopting a more extended construction schedule—measures that 
in some circumstances will lessen impacts, according to the Section 404(b)(1) guidelines. See id. 
The Corps must consider these and any other appropriate and practicable measures that could 
minimize impacts before issuing a permit. 
 

Based on the Corp’s notice, SPOT Terminal intends to purchase mitigation credits 
elsewhere from two mitigation banks. However, SPOT Terminal did not include compensation 
for the conversion of 1.5 acres of ESS to EEM wetlands. The Corps must explain why the 
purchase of credits is not also required for these conversions. SPOT Terminal also must discuss 
mitigation and/or avoidance of other environmental impacts of the project throughout the 
Project’s full acreage. Neither the Public Notice nor the DEIS provides this detail. The Corps 
must first evaluate the comprehensive environmental impacts of the proposed project and require 
avoidance and mitigation measures for all potential impacts, and allow for public participation on 
the impacts and proposed avoidance and mitigation plans.  

 
I. There Is No Showing that the SPOT Project Is in the Public Interest.  

The Corps must deny the Section 404 permit and the Rivers and Harbors Act Section 10 
permit because the SPOT Project is not in the public interest. Pursuant to the Corps’ regulations 
implementing the Clean Water Act and Section 10 of the Rivers and Harbors Act, the “decision 
whether to issue a permit will be based upon an evaluation of the probable impacts, including 
cumulative impacts, of the proposed activity and its intended use on the public interest.” 33 
C.F.R. § 320.4(a)(1). Determining that the Project is in the public interest requires weighing its 
benefits against its costs. Nat’l Parks Conservation Ass’n v. Semonite, 311 F. Supp. 3d 350, 377 
(D.D.C. 2018). Here, SPOT Terminal has failed to provide the Corps with the information it 
needs to make that determination. Indeed, as is discussed above there is evidence that there are 
numerous significant impacts that will result from the Project. Based on this record, the Corps 
cannot find that the Project is in the public interest, particularly given that the Project is not 
needed, is not responding to actual demand for oil, would have extremely significant climate 
change impacts, and puts Texas’ waterways at risk from oil spills. 

The public interest review is intentionally broad and should include all relevant issues 
that could impact the environment, human health, and natural resources. The Corps’ regulation 
instructs: 
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Evaluation of the probable impact which the proposed activity may have 
on the public interest requires a careful weighing of all those factors which 
become relevant in each particular case. The benefits which reasonably may be 
expected to accrue from the proposal must be balanced against its reasonably 
foreseeable detriments. The decision whether to authorize a proposal, and if so, 
the conditions under which it will be allowed to occur, are therefore determined 
by the outcome of this general balancing process. That decision should reflect the 
national concern for both protection and utilization of important resources. 

33 C.F.R. § 320.4(a)(1). The Corps’ regulations include a non-exhaustive list of factors 
that may be relevant for each individual project. 33 C.F.R. § 320.4(a)(1) states in part: 

All factors which may be relevant to the proposal must be considered 
including the cumulative effects thereof: among those are conservation, 
economics, aesthetics, general environmental concerns, wetlands, historic 
properties, fish and wildlife values, flood hazards, floodplain values, land use, 
navigation, shore erosion and accretion, recreation, water supply and 
conservation, water quality, energy needs, safety, food and fiber production, 
mineral needs, considerations of property ownership and, in general, the needs 
and welfare of the people. 

Consistent with the mandate that the Corps consider “all those factors that become 
relevant,” this non-exhaustive list of factors includes issues beyond those directly related to the 
impacts of in-water work. Id. In other words, by requiring an analysis of “cumulative impacts” 
and by including a non-exhaustive, far-reaching list of factors, the Corps is clearly required to 
conduct a broad analysis of the public interest that captures all relevant impacts associated with 
the project and not just those that result directly from the permitted activities. 
 

1. The project is not in the public interest because it will exacerbate the 
effects of climate change. 

The Corps’ public interest determination must consider the SPOT Project in the context 
of climate change. The SPOT DWP would have the capability of loading VLCCs and other crude 
oil carriers at a rate of 85,000 barrels per hour, 2 million barrels per day, 365 days a year. DEIS 
at 4-26. The SPOT Project is one of several proposed projects in the Gulf of Mexico designed for 
crude oil export that would lock in fossil fuel development for decades to come, thereby 
exacerbating the impacts of climate change. These impacts would be felt globally as well as 
locally. The coastal communities impacted by this project are at ground zero for the impacts of 
climate change, including sea level rise and loss of critically protective wetlands. The Texas 
coastline is eroding at an average rate of 2 to 10 feet per year, and Freeport is experiencing sea 
level rise at a rate of 17 inches per 100 years. Hurricanes in the Gulf of Mexico are expected to 
increase in severity, with an increase proportion of category 3, 4, and 5 storms, a ten percent 
increase in cyclone damage for the most intense hurricanes, and a 30–40 percent increase in 
precipitation, which would exacerbate flooding in these regions.44 Sea level rise has already cost 

                                                 
44 Bruyère, C. L., and Coauthors, 2017: Impact of Climate Change on Gulf of Mexico 
Hurricanes. NCAR Technical Note NCAR/TN-535+STR, 165 pp, doi:10.5065/D6RN36J3 



27 
 

Texas homeowners over $76 million in potential property value.45 A project that would cause or 
worsen these impacts undermines the public interest. The Corps must therefore make a 
determination that the SPOT Project is not in the public interest. At the very least, the Corps’ 
public interest determination must consider “[t]he relative extent of the public and private need” 
for the project, 33 C.F.R. 320.4(a)(2)(i), in light of climate change and the urgent need to rapidly 
transition to clean, sustainable energy sources.  

 
Courts routinely require the Corps to consider the direct, indirect, and cumulative 

effects—including non-aquatic effects—of the installations the Corps’ dredge and fill permits 
authorize. For example, in Hillsdale Environmental Loss Prevention, Inc. v. U.S. Army Corps of 
Engineers, the court considered the validity of the Corps’ NEPA analysis when issuing a § 404 
dredge and fill permit for the construction of an intermodal rail/truck terminal. 702 F.3d 1156, 
1162–63 (10th Cir. 2012). In its NEPA analysis, the Corps “considered both [the] direct and 
reasonably foreseeable indirect impacts to land use, air quality, noise, traffic, water quality, 
threatened and endangered species, and cultural resources” from the operation of the intermodal 
terminal. Id. at 1164. The court made clear that the Corps must look beyond the effects occurring 
directly within its jurisdictional waters.  
 

Climate change, driven primarily by the combustion of fossil fuels, poses a severe and 
immediate threat to the health, welfare, ecosystems, and economy of the United States and the 
world. In recognition of these threats, the Paris Agreement, adopted on December 12, 2015, 
codifies the international, scientific consensus that climate change is an “urgent and potentially 
irreversible threat to human societies and the planet and thus requires the widest possible 
cooperation by all countries.”46Accordingly, the Paris Agreement commits all signatories to hold 
the long-term global average temperature “to well below 2°C above pre-industrial levels and to 
pursue efforts to limit the temperature increase to 1.5°C above pre-industrial levels.”47 
Immediate and aggressive greenhouse gas emissions reductions are necessary to avoid the worst 
effects of climate change.48 

                                                 
45 Trevino, Perla, Study: Sea Level Rise Causes Texas Coastal Homeowners To Lose Millions 
In Potential Property Value, HOUSTON CHRONICLE (Apr. 23, 2019), 
https://www.houstonchronicle.com/news/houston-texas/texas/article/Study-Sea-level-rise-
causes-Texas-coastal-13786803.php.  
46 Paris Agreement, Draft Decision -/CP.21, Proposal by the President Re: Adoption of the Paris 
Agreement, Preamble (emphasis added). Although President Trump has announced his intent to 
withdraw the United States from the Paris Agreement, that process will take four years and could 
be overridden in the next presidential election. Moreover, the Paris Agreement represents the 
international consensus to address greenhouse gas emissions, and therefore remains a relevant 
consideration in determining our nation’s energy needs. The United States remains an obligated 
party to the Paris Agreement until November 4, 2020.  
47 Id. Art. 2(1)(a).  
48 See, e.g., EPA, Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 
Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, (Dec. 15, 2009) (detailing the 
detrimental effects of climate change); J. M. Melillo et al., Eds., Climate Change Impacts in the 
United States: The Third National Climate Assessment, U.S. Global Change Research Program 
(2014) (same).  
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For example, a 2016 analysis found that carbon emissions from developed reserves in 

currently operating oil and gas fields and mines would lead to global temperature rise beyond 
2°C.49 Excluding coal, currently operating oil and gas fields alone would take the world beyond  
1.5°C.50 To stay well below 2°C, the study recommends that “[n]o new fossil fuel extraction or 
transportation infrastructure should be built, and governments should grant no new permits for 
them” and that some fossil fuel fields “—primarily in rich countries—should be closed before 
fully exploiting their resources.”51 Based on these projections and recommendations, the Corps 
must not permit the SPOT fossil fuel infrastructure project that would lock in massive oil and gas 
extraction for decades to come. 

 
More recent studies corroborate these findings. For example, on November 3, 2017, the 

U.S. Global Change Research Program—comprised of the nation’s top climate scientists—
published a final report “designed to be an authoritative assessment of the science of climate 
change, with a focus on the United States, to serve as the foundation for efforts to assess climate-
related risks and inform decision-making about responses.”52 Human-caused climate change has 
made a substantial contribution to the global average sea level rise of seven to eight inches since 
1900.53 Global average sea levels are expected to continue to rise—by at least several inches in 
the next 15 years and by 1–4 feet by 2100.54 Sea level rise will be higher than the global average 
on the United States’ Gulf coast, exacerbating coastal flooding in these regions.55 Tidal flooding 
will continue increasing in depth, frequency, and extent this century.56 The western Gulf of 
Mexico is already experiencing significant relative sea level (RSL) rise caused by the withdrawal 
of fossil fuels and groundwater.57 Additionally, there is a projected increase in flooding along 
Gulf coast states like Texas due to the increased intensity of hurricanes caused by climate 
change.58 

 
The report highlights the urgent need to act if we are to address climate change 

successfully. It finds that “[carbon dioxide (“CO2”)] emissions are required to stay below about 
800 [gigatons of carbon (GtC)] in order to provide a two-thirds likelihood of preventing 3.6 
[degrees Fahrenheit (°F)] (2°C) of warming.”59 It tells us how much more can be emitted until 
that limit is reached—approximately 230 GtC.60 Therefore, according to the report, “[s]tabilizing 
global mean temperature to less than 3.6 [°F (2°C)] above preindustrial levels requires 

                                                 
49 Oil Change International, The Sky’s Limit: Why the Paris Climate Goals Require a Managed 
Decline of Fossil Fuel Production at 5 (Sept. 2016).  
50 Id. 
51 Id.  
52 U.S. Global Change Research Program, Climate Science Special Report, at 1 (Nov. 4, 2017).  
53 Id. at 10.  
54 Id.  
55 Id. 
56 Id. at 27.  
57 Id. at 346. 
58 Id. at 349. 
59 Id. at 31–32.  
60 Id. at 32.  
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substantial reductions in net global CO2 emissions prior to 2040 relative to present-day values 
and likely requires net emissions to become zero or possibly negative later in the century.”61 

 
Increasing the odds of meeting these targets requires meeting even stricter carbon 

budgets.62 Given that global emissions in 2014 alone totaled 10 GtC,63 humanity is rapidly 
consuming the remaining burnable carbon budget needed to have even a 66 percent chance of 
meeting the 2.0°C, let alone the 1.5°C, temperature increase limit. Development, like the SPOT 
Project, that would directly cause increased fossil fuel development and consumption will 
seriously hinder our ability to avoid the worst effects of climate change and is therefore not in 
the public interest. 

 
2. The project risks dangerous oil spills that demonstrate the project is 

not in the public interest. 

Offshore oil and gas development has frequently led to both chronic and disaster-level 
spills, and climate change is exacerbating conditions that can cause spills. The Corps’ obligation 
under NEPA to analyze oil spills in conjunction with its issuance of § 404 permits is well-
recognized. In Stop the Pipeline v. White, 233 F. Supp. 2d 957, 967 (S.D. Ohio 2002), the Corps 
was required to analyze oil spills in issuing a § 404 permit for an oil pipeline. 233 F. Supp. 2d 
957, 967 (S.D. Ohio 2002). Similarly, Ocean Advocates held that the Corps was required to 
analyze risks of tanker oil spills before issuing a § 404 permit for a dock extension, because “a 
‘reasonably close causal relationship’ exists between the Corps’ issuance of the permit, the 
environmental effect of increased vessel traffic, and the attendant increased risk of oil spills.” 
Ocean Advocates v. U.S. Army Corps of Eng’rs, 402 F.3d 846, 868 (9th Cir. 2005) (quoting 
Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 767 (Jun. 7, 2004)).  

 
Accordingly, the Corps must evaluate an oil spill that could result from the project, 

including a very realistic spill scenario on a scale commensurate with the crude capacity of the 
pipeline and that associated with increased VLCC traffic under the project. The proposed Project 
will result in the construction and operation of new pipeline transporting up to 2 million barrels 
per day of oil through Gulf waters, as well as the increased use of very large crude carriers. 
These VLCCs are of unprecedented size, carrying significantly more crude than the existing 
smaller capacity vessels. Given the loading capacity of the DWP and associated infrastructure, it 
can be reasonably foreseen that multiple VLCCs will be loading each day. As such, the risk of a 
medium, large, or even catastrophic spill will increase under the proposed project. A reasonably 
close causal relationship exists between the Corps’ issuance of the Section 404 permit and the 
environmental effects of increasing high-volume pipelines and maximum capacity vessel traffic, 
including the attendant increased risk of large oil spills. Thus, as the case law suggests, the Corps 
must do a spill impact analysis commensurate with the scale of the project. As described more 
fully in comments on the DEIS, the Corps has failed to do an adequate analysis in this instance. 
                                                 
61 Id. at 31, 393.  
62 See M. Meinshausen et al., Greenhouse gas emission targets for limiting global warming to 2 
degrees Celsius, 458 Nature 1158–1162, 1159 (2009); Carbon Tracker Initiative, Unburnable 
Carbon 2013: Wasted capital and stranded assets.  
63 See CO2-Earth, Global Carbon Emissions, http://co2now.org/Current-CO2/CO2-Now/global-
carbon-emissions.html.  
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Further, the inherent risk of oil spills from projects like SPOT is heightened by climate 

change. In addition to rising sea level, increased flooding, and increased intensity of hurricanes 
all of which could increase the likelihood of damaging the project infrastructure and result in 
spills—climate change will likely make recovery from oil spills significantly harder. With ocean 
warming and acidification caused by climate change, the use of biomarkers to monitor 
environmental responses to pollutants, like those coming from oil spills, will be less accurate as 
many commonly used organisms used to monitor oil spill impacts may no longer be available 
due to species loss or migration, or change in species behavior.64 This risk is not adequately 
addressed by the company’s development plan. The irreparable effects a spill could have on the 
Gulf of Mexico aquatic and coastal environment, a region already impacted by past spills like the 
2010 Deepwater Horizon disaster, underscore the inadvisability of both onshore and offshore oil 
export development. Issuing a permit for the SPOT Project is therefore not in the public interest. 
 

3. Construction of the SPOT DWP and associated onshore components 
would have substantial negative impacts on wetlands and wildlife. 

The SPOT Project is also not in the public interest because the pipelines and new 
terminal would destroy sensitive wetlands and harm wildlife, including critically endangered and 
threatened species. Specifically, Corps regulations recognize that most wetlands constitute 
productive, valuable public resources, and perform critical functions that are important to the 
public. 33 C.F.R. § 320.4(b)(1), (2). The regulations enumerate these important wetland services, 
including contributing to food chain production, providing general habitat and nesting, spawning, 
rearing, and resting sites for aquatic and land species; serving as prime natural recharge areas; 
and acknowledging their unique character. Id. § 320.4(b)(2)(i)–(viii). 

The proposed Project would have impacts on at least 20 federally listed species and 2 
candidate species. DEIS at 3-174. For example, critically endangered Kemp’s Ridley sea turtle 
nesting sites have been observed by local citizens near the site at which the project’s offshore 
pipeline would enter the Gulf of Mexico. The SPOT Project construction activities also would 
occur within designated critical habitat for the loggerhead sea turtle. DEIS, App. E at 90–91. The 
Corps’ permit would therefore directly and indirectly impact turtles inhabiting adjacent Gulf 
waters and nearby beaches by disturbing nesting sites and disrupting their behavior during 
construction activities both onshore and offshore and in the event of an operational discharge or 
spill event. Further, the Eastern Black Rail, a candidate species for listing as threatened, is 
known to be present along the pipeline route. Id. at 53. Eastern Black Rails are found in coastal 
marshes and freshwater wetlands and build their nests in dense vegetation near the ground, 
making the wetlands that will be disturbed during pipeline construction and maintenance ideal 
habitat. Threats to the species and its continued existence are compounded by other actions 
causing habitat loss, such as alteration of wetlands, land management practices, grazing, 
impoundments and climate change-induced sea level rise, severe weather events, and changes in 
wildlife frequency and intensity. Id.  

                                                 
64 Hartl, Mark, Why Climate Change is Making it Harder to Monitor Marine Pollution, The 
Conversation (Sept. 25, 2018), http://theconversation.com/why-climate-change-is-making-it-
harder-to-monitor-marine-pollution-102672. 
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Project construction would affect approximately 101 acres, including 39.9 acres of 

palustrine emergent (PEM) wetlands, 2.8 acres of palustrine scrub-shrub (PSS) wetlands, 6.7 
acres of palustrine forested (PFO) wetlands, 45.1 acres of estuarine emergent (EEM) wetlands, 
and 6.6 acres of estuarine scrub-shrub (ESS) wetlands. Construction of the Oyster Creek 
Terminal site would result in permanent impacts to approximately 6.1 acres of PEM wetland and 
0.2 acre of PFO wetland. The proposed project would also result in the conversion of 
approximately 6.6 acres of PFO wetlands to PEM wetlands, 0.4 acre of PSS wetland to PEM 
wetland, and 1.5 acres of ESS wetlands to EEM wetlands within workspace and access road 
areas, including the permanent pipeline easement. In total, approximately 14.8 acres of wetlands 
would be permanently filled or converted as a result of the proposed project. Removal of wetland 
vegetation during construction could alter the ability of wetlands to function as flood and erosion 
control buffers. Due to this, conversion of wetlands could have significant impacts on the 
environment, including increased flooding and loss of habitat for species.  
 

Finally, the project’s significant potential climate change impacts puts Texas’s waterways 
and other sensitive ecosystems and habitat at risk from oil spills, and would negatively affect 
local environmental justice communities. 

 
In sum, the Corps cannot find that the Project is in the public interest given the project’s 

clear localized impacts on wetlands, species, and nearby impacted communities. This is 
particularly true given that the Project is not responding to local or even national demand for 
oil.65 
 

4. The SPOT Project would solely benefit the oil and gas industry while 
placing significant burdens on the environment, local communities 
and the public at-large. 

The Corps’ regulations require it to consider a number of factors in issuing Section 404 
permits, including but not limited to, economics, energy needs, consideration of property 
ownership, and the needs and welfare of the people. 33 C.F.R. § 320.4(a)(1). Significant 
quantities of crude oil will be produced as a result of the proposed project, but not for domestic 
use. As the project purpose states, the oil will be exported to the global market, with profits 
directly benefiting the fossil fuel industry all while placing massive burdens on the environment 
and coastal communities, many of which are environmental justice communities. The project and 
connected infrastructure impose a higher risk of oil spill impacts on surrounding communities, 
which would result in ecological harm and financial strain. Oil spill impacts lead to decreased 
tourism and adverse impacts to industries, like commercial fishing, that rely on a healthy Gulf 
                                                 
65 Market saturation of crude oil at low prices from both Russia and Saudi Arabia, as well as 
decreased demand for oil due to COVID-19, has caused massive losses for the United States oil 
industry. Demand for U.S. oil will likely shrink in 2020 due to this virus and market prices. 
Proposed oil infrastructure projects like the SPOT Project are not needed, as export of U.S. crude 
oil will result in financial loss in an oversaturated global market while still significantly 
impacting local communities. Horowitz, OPEC Unveils Plan To Slash Production After 
Coronavirus Slams Oil Prices, CNN (Mar. 6, 2020) 
https://www.cnn.com/2020/03/05/investing/opec-oil-prices-coronavirus/index.html. 
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coast. These impacts will be further compounded by the ongoing impacts of climate change, such 
as sea level rise, already affecting these communities. Moreover, the project would lock in 
massive quantities of dirty, climate change-inducing fossil fuel development for decades to 
come. 

 
In sum, the public burden would be significant given the project’s sole purpose of 

allowing private oil and gas industry interests to profit. As such, issuing a permit for the SPOT 
Project is not in the public interest. 
 

J. The Corps Must Independently Verify All Information Provided by SPOT 
Terminal. 

The CWA requires that the Corps independently evaluate and verify the information 
supplied by the applicant in determining whether to issue a Section 404 permit. 40 C.F.R. § 
1506.5(b). When information for an EIS is prepared by the applicant, ‘the district engineer is 
responsible for independent verification and use of the data, evaluation of the environmental 
issues, and for the scope and content.” Friends of the Earth v. Hintz, 800 F.2d 822, 835 (9th Cir. 
1986).66 Thus, “while the Corps could, and did, base its permit decision exclusively on the 
information provided by [the applicant], the Corps nonetheless has an obligation to 
independently verify the information supplied to it.” Id.; see also Sierra Club v. Van Antwerp, 
526 F.3d 1353, 1368 (11th Cir. 2009) (Kravitch, J, concurring part and dissenting in part) (“when 
information submitted by an interested party is ‘specifically and credibly challenged as 
inaccurate, the Corps has an independent duty to investigate.’”) (citing Van Abbema v. Fornell, 
807 F.2d 633, 642 (7th Cir. 1986)); Greater Yellowstone Coalition, 359 F.3d 1257, 1269 (10th 
Cir. 2004). 

 
As such, the Corps must not take SPOT Terminal’s analysis of impacts and possible 

alternatives at face value. The Corps must independently determine the scope and extent of 
impacts to aquatic ecosystems and the environment, and determine whether there are any other 
less damaging alternatives to the proposed pipeline. The Corps’ failure to do so violates its own 
regulations. 40 C.F.R. § 1506.5(a). 

 
 For example, the Corps should verify all information supplied by SPOT Terminal 
concerning the risks of oil spills and SPOT Terminal’s ability to respond to a worst credible 
discharge of oil. The information that SPOT Terminal provided regarding the probabilities, 
frequencies, and size of a spill varies widely from a third-party report that the Coast Guard 
commissioned in connection with the DEIS. The Corps should commission an independent 
engineering analysis to verify SPOT Terminal’s information about the risks of oil spills and its 
ability to respond to a worst credible discharge into waterways. It must also demonstrate to the 
public that it has completed this independent analysis to ensure meaningful public participation. 
33 U.S.C. § 1344(a). 
 

                                                 
66 Hintz, 800 F.2d at 831, cited 33 C.F.R. Part 230 as the source of the independent verification 
requirement; however, the correct current cite for that requirement is 33 C.F.R. Part 325. 

http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=40+CFR+s+1506.5%28b%29
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=40+CFR+s+1506.5%28b%29
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=800+F.2d+822
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=800+F.2d+822
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=526+F.3d+1368
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=526+F.3d+1368
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=807+F.2d+633
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=807+F.2d+633
http://www.westlaw.com/find/default.wl?rs=CLWD3.0&vr=2.0&cite=359+F.3d+1269
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IV. CONCLUSION

For the foregoing reasons, the Corps should deny SPOT Terminal’s CWA, Section 404
and Rivers and Harbors Act, Section 10 permit applications. Should the Corps decide to approve 
the permits, it must first provide substantial additional analyses, including detailed factual 
determinations about the full extent of direct, indirect, cumulative, and secondary impacts from 
the SPOT Project. Because critical pieces of this analysis are missing from the Public Notice, as 
described above, the Corps should allow additional public comment on that supplementary 
material once it is provided to the public, as required under its regulations. 

Sincerely, 

Devorah Ancel, Attorney 
Sierra Club 
devorah.ancel@sierraclub.org 

Robin Schnieder, Executive Director  
Texas Campaign for the Environment 
robin@texasenvironment.org 

Bill Berg 
Save RGV 
billberg42@gmail.com 

Kaiba White 
Public Citizen 
kwhite@citizen.org 

Ernest Lykissa, Ph.D. 
Clinical and Forensic Toxicologist 
sailon@msn.com 

Kristen Monsell, Oceans Program 
Litigation Director, Senior Attorney 
Center for Biological Diversity 
kmonsell@biologicaldiversity.org 

Brettny Hardy, Attorney 
Earthjustice 
bhardy@earthjustice.org 

Annalisa Tuel, Policy & Advocacy Manager 
Turtle Island Restoration Network 
atuel@seaturtles.org 

Ethan Buckner, Energy Campaigner 
Earthworks 
ebuckner@earthworksaction.org 

Renate Heurich, Board Vice President 
350 New Orleans 
renate@350neworleans.org 

Raleigh Hoke 
Healthy Gulf 
Raleigh@healthygulf.org 

Michael Lange, Principal  
Texas Conservation Partners LLC 
txpartners@gmail.com 

Gregg Bisso, President 
Save Our Beach Association 
gbisso@aol.com 

Patti Chemali  
pcsurfside@outlook.com 
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From: Brink, Kristie A CIV USARMY CESWG (USA)
To: Mary O"Hara
Subject: Request for Extension of Comment Period - SWG-2018-00751
Date: Wednesday, March 11, 2020 8:53:20 AM
Attachments: Ltr re Extension Request 3.6.20 Final.pdf

  i - This is their first email to your company.

Report this Email | Mark as Safe | Powered by MessageControl
Ms. O'Hara,

Thank you for your participation in the Corps' Public Notice process for the proposed SPOT
Project (SWG-2018-00751). 

The Corps' regulations at 33 CFR 325.2(d)(2) specifically state that "the comment period
should not be more than 30 days nor less than 15 days from the date of the notice." The
regulation goes on to state that "before designating comment periods less than 30 days, the
district engineer will consider: i) whether the proposal is routine or noncontroversial, ii) mail
time and need for comments from remote areas, iii) comments from similar proposals, and iv)
the need for a site visit." The Corps determined that a full 30-day public notice was warranted
for the proposed project; therefore, the considerations at i-iv for comment periods less than 30
days are irrelevant.

As the Corps' Public Notice stated, we are a cooperating agency in the development of the
draft EIS and are required to submit our comments to the USCG/MARAD by the end of the
draft EIS comment period on March 23, 2020. As such, the Corps' Public Notice period was
timed to ensure our comments on the draft EIS are submitted to the USCG/MARAD in a
timely manner, and that our comments incorporate input we receive during our Public Notice
process. 

However, 33 CFR 325.2(d)(2) does state that the district engineer may extend the comment
period up to an additional 30 days, if warranted, when taking into consideration other pertinent
factors. It is understandable that the groups listed in your letter might need additional time to
consolidate input from members within the group to form a comprehensive comment
submission, and that the Surfside community members/landowners did not receive sufficient
time to provide comments. Therefore, in consideration of these factors and the Corps'
responsibilities as a cooperating agency, the Corps will extend the public comment period for
the groups and individuals listed in your letter (attached) to March 20, 2020. 

Please note, all comments received by the Corps, even those received after the Public Notice
comment period ends, will be recorded in the administrative record and will be taken into
consideration in our evaluation of the permit application.

I am the Project Manager for the SPOT Project, so all Public Notice comments may be
submitted directly to me. If you have any questions, please don't hesitate to contact me.

Sincerely,

Kristie Brink
Regulatory Project Manager, Policy Analysis Branch

mailto:kristie.a.brink@usace.army.mil
mailto:mohara@earthjustice.org
https://report.messagecontrol.com/alert-details/?cid=1098&action=report&ep=
https://report.messagecontrol.com/alert-details/?cid=1098&action=safe&ep=
https://messagecontrol.com/
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March 6, 2020 
 
VIA ELECTRONIC MAIL 
 
Policy Analysis Branch  
Regulatory Division, CESWG-RDP  
U.S. Army Corps of Engineers 
P.O. Box 1229  
Galveston, Texas 77553-1229  
409-766-3869 Phone 409-766-6301 Fax  
swg_public_notice@usace.army.mil 
 
Re: Request for Extension of Comment Period on SPOT Terminal, LLC Clean Water Act 
Section 404 and Rivers and Harbors Act Section 10 Permit Application, # SWG-2018-00751 
 
To Whom It May Concern, 
 


The undersigned groups respectfully request that the district engineer for the U.S. Corps 
of Engineers, Galveston District, extend the public comment period on the above referenced 
permit application by thirty (30) days, or by no less than ten (10) days beyond the currently 
scheduled public comment deadline of March 13, 2020. 


On February 11, 2020, the Corps released public notice of SPOT Terminal, LLC’s permit 
application to construct and operate a massive deepwater offshore port, which would allow the 
transportation of crude oil for export to the global market. The deepwater port connection 
would be located about 30 nautical miles off the coast of Brazoria County, Texas and would 
allow two very large crude carriers (VLCC’s) to moor and load crude oil simultaneously. The 
proposed terminal has the capacity to load 2 million barrels per day, 365 days per year. The 
project includes several major construction components, including modifications to the existing 
ECHO Terminal near Houston, Texas; construction of a new terminal on the shore near 
Freeport, Texas that covers over 140 acres and includes seven aboveground storage tanks; 
construction of multiple pipelines both offshore and onshore, connecting all the terminal points 
and totaling over 140 miles; and the installation of two single point mooring buoys about 30 
nautical miles offshore.  


This project is precedential—it will be the first terminal of its kind that would allow the 
capacity to fully load multiple VLCC’s. Only one other U.S. port in Louisiana has the ability to 
fully load a VLCC and only at a rate of about one VLCC per month. The notice provides a 30-
day public comment period, which currently closes on March 13, 2020. 
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The Corps’ regulations state that the comment period for these kind of permit 
applications “should be for a reasonable period of time.” 33 C.F.R. § 325.2(d)(2). The district 
engineer may “extend the comment period up to an additional 30 days if warranted,” 
considering a number of factors, including whether the proposal is routine and the need for 
comments on other similar proposals. Id. The proposed permit for the SPOT terminal is not 
routine. It evaluates and solicits comments on a variety of complex and precedential 
technological, scientific, and commercial issues relating to the construction of pipelines, oil 
terminals, and the operation of a buoy system capable of loading unprecedented amounts of oil 
onto giant VLCC’s on a daily basis. Development of thoughtful comments in the time provided 
is clearly unachievable and inconsistent with providing adequate lawful public participation.  


Moreover, several local Surfside community members and landowners located adjacent 
to or on property through which pipeline infrastructure for this project would run just learned 
of the project at the recent February 26 public hearing. A March 13 public comment deadline 
therefore provides insufficient time for individuals to evaluate and comment on the project’s 
potential direct impacts to their property and livelihoods. 


In addition, the Corps states that it intends to incorporate the environmental impact 
statement (EIS) that Federal agencies are preparing in accordance with SPOT Terminal’s 
Deepwater Port Act permit application into the permit decision process for the currently 
proposed permit in order to comply with its National Environmental Policy Act obligations. 
The relevant Draft EIS is currently open to public comment through March 23, 2020. 
Considering the need to incorporate comments on the draft EIS into this permitting process, the 
deadline for comments on this permit should be at least co-extensive with the timing for 
comments on the Draft EIS, and should be extended until at least March 23, 2020. 


We respectfully request that the Corps extend the public comment period for 30 days 
(until April 13, 2020), or until no earlier than March 23, 2020. Thank you for considering this 
request. 


 
Sincerely, 
 
Brettny Hardy, Attorney 
Earthjustice 
bhardy@earthjustice.org 
 


Winona LaDuke, Executive Director 
Honor the Earth 
WinonaLaDuke@honorearth.org  
 


Devorah Ancel, Attorney 
Sierra Club 
devorah.ancel@sierraclub.org 


Ethan Buckner 
Earthworks  
ebuckner@earthworksaction.org    
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Robin Schneider, Executive Director 
Texas Campaign for the Environment & TCE 
Fund 
105 W. Riverside Drive Suite 120 
Austin TX 78704 
robin@texasenvironment.org 


Stephanie Thomas, Ph.D.  
Public Citizen  
720 Rusk Street 
Houston, TX 77003 
www.healthyportcommunities.org 
sthomas@citizen.org 


 
Jordan Macha 
Executive Director 
Bayou City Waterkeeper 
2010 N Loop West, Suite 103 
Houston, TX 77018 
jordan@bayoucitywaterkeeper.org 
 


 
Lori Simmons  
BSW Citizen 
1250 Roemer Ln  
Floresville, TX 78114 
 
 


Juan Mancias Carrizo Comecrudo  
Tribe of Texas 
1250 Roemer  
Floresville, TX 78114  


Gregg Bisso, President  
Save Our Beach Association 
306 Beach Drive  
Surfside Beach, TX 77541 
 
Alderman Village of Surfside Beach 
1304 Monument Drive  
Surfside Beach, TX 77541 


 
Melinda Wilhelm  
Surfside Beach, TX 77541  
melinda@trustedseniorspecialists.com 
 







U.S. Army Corps of Engineers
Galveston District - Regulatory Division
5151 Flynn Parkway, Suite 306
Corpus Christi, Texas 78411-4318
Office: 361-814-5847 x.1005
Kristie.A.Brink@usace.army.mil

-----Original Message-----
From: Mary O'Hara [mailto:mohara@earthjustice.org] 
Sent: Friday, March 6, 2020 6:39 PM
To: swg_public_notice 
Cc: bhardy@earthjustice.org
Subject: [Non-DoD Source] Request for Extension of Comment Period - SWG-2018-00751

Please see attached letter requesting an extension of the comment period on SPOT Terminal,
LLC Clean Water Act Section 404 and Rivers and Harbors Act Section 10 Permit Application,
# SWG-2018-00751.

Thank you,

Mary O’Hara

Litigation Assistant II | Oceans Program

(Pronouns: She/Her/Hers)

810 Third Ave., Suite 610

Seattle, WA 98104

T: 206.343.7340, ext. 1031

F: 206.343.1526

earthjustice.org 

Because the earth needs a good lawyer

*please consider the environment before printing

The information contained in this email message may be privileged, confidential and protected
from disclosure. 



If you are not the intended recipient, any dissemination, distribution or copying is strictly
prohibited. 

If you think that you have received this email message in error, please notify the sender by
reply email and 

delete the message and any attachments.
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February 21, 2019 

Submitted via electronic mail to CEMVP-L3R-PN-Comments@usace.army.mil 

Thomas Hingsberger 
St. Paul District, Corps of Engineers 
Regulatory Branch, CEMVP OP-R 
180 Fifth St. E., Suite 700 
St. Paul, Minnesota  55101-1678 

Re:  Comments on Application No. 2014-01071-TJH 

Dear Mr. Hingsberger, 

I. Introduction 

At the request of the Sierra Club and Earthjustice, Grobbel Environmental & Planning Associates has provided 
these comments relative to the proposed replacement and partial re-routing of Enbridge Inc.’s Line 3. 
Enbridge’s Line 3 is a fifty-seven (57) year old, 34-inch diameter steel pipeline which runs for 1,097 miles 
extending from Alberta, Canada to Superior, Wisconsin. The replacement of approximately 282 miles of the 
existing Line 3 in Minnesota with 330 miles of new 36-inch diameter, 0.515 inch thick pipeline  and its 1

associated facilities is proposed from the Red River valve in North Dakota to the Minnesota/Wisconsin border. 
The pipeline project is subject to U.S. Army Corps of Engineers’ (U.S. ACE) jurisdiction and review pursuant to 
Sections 10/404 of the federal Clean Water Act.  Known pipeline integrity issues exist within the existing 2

Enbridge Line 3 including external corrosion, stress corrosion cracking, long seam cracking. The proposed 
replaced Line 3 may convey up to 760 thousand barrels of heavy, light and mixed crude oil per day.  3

 The new Line 3 Pipeline is proposed within a 50 foot wide permanent right-of-way and 95 and 120-foot wide construction corridors.1

 Federal Clean Water Act, as amended, 33 U.S.C. §1251 et seq. (1972) and its administrative rules.2

 It is acknowledged that a replaced Line 3 may convey up to 915,000 barrels per day if optimized.3

            Grobbel Environmental & Planning Associates  
P O  B o x  5 8        L a k e  L e e l a n a u        M i c h i g a n   4 9 6 5 3  



 
II. Background 

 A. Proposed Line 3 Pipeline Route 

Enbridge’s proposed replaced and relocated Line 3 route crosses agricultural land, forestland and fallow 
agricultural land and in part follows existing utility corridors across thirteen (13) counties in Minnesota and a 
short portion within Pembina County, North Dakota. From the North Dakota border a replaced Line 3 would 
follow the existing Line 3 route to the Clearbrook Terminal in in Clearwater County, Minnesota (MN). Then the 
route would turn south to generally follow an existing third party crude oil pipeline right-of-way to Hubbard 
County, MN. Line 3 would then run easterly generally following existing electric transmission lines until it joins 
the Enbridge right-of-way in St. Louis County, MN. This section of the pipeline route would pass through the 
Fond du lac Reservation to Enbridge’s Superior Terminal which is adjacent to Lake Superior at the MN/
Wisconsin border in Carlton County, MN. 
 
Based on information and belief, Enbridge’s Line 3 currently conveys a form of crude oil mix developed in the 
Athabasca oil sand fields in northeastern Alberta, Canada consisting of a mixture of crude “bitumen,” silica 
sand, clay and water referred to as diluted bitumen or “dilbit.” Dilbit is a bitumen  diluted with one or more 4

 Bitumen a viscous, black, sticky tar-like substance refined from crude oil by fractional distillation.4

!2

https://en.wikipedia.org/wiki/Oil_sands


lighter petroleum products, typically 
natural gas condensate such as naphtha.  5

 B. Northern and Central  
  Minnesota 

The portion of Minnesota through which a 
replaced Line 3 pipeline is proposed owes 
its land forms, wetlands and freshwater 
bodies and waterways to historic 
continental glaciation. The most recent of 
which covered this area with glacial ice 
during the Pleistocene epoch of the 
Quaternary glacial period approximately 
10,000 years before present. 

The proposed Enbridge Line 3 pipeline 
route in northwest Minnesota would cut 
through the Lake Agassiz Plain ecoregion 
which possesses important unbroken 
native prairies and grasslands. Northwest 
Minnesota also possesses numerous 
pothole wetlands within the Northern 
Minnesota Wetlands ecoregion.  6

The proposed pipeline route would also 
cross the nationally important Mississippi 
Headwaters region within Northern Lakes 
and Forest ecoregion in central Minnesota. 
Due to its relatively little historic 
development when compared to other 

 “Dilbit Bitumen” is reduced in viscosity through addition of a diluent (or solvent) such as condensate or naphtha. A “diluent" is any 5

lighter hydrocarbon, usually pentanes plus, added to heavy crude oil or bitumen in order to facilitate its transport on crude oil 
pipelines. “Condensate” is a mixture comprised mainly of pentanes and heavier hydrocarbons recovered as a liquid from field 
separators, scrubbers or other gathering facilities or at the inlet of a natural gas processing plant before the gas is processed. "Dilbit 
Blends" are made from heavy crude oils and/or bitumens and a diluent, usually natural-gas condensate for the purpose of meeting 
pipeline viscosity and density specifications, where the density of the diluent included in the blend is less than 800 kg/m3. If the 
diluent density is greater than or equal to 800 kg/m3, the diluent is typically synthetic crude and accordingly the blend is called synbit. 
“Synbit" is a blend of bitumen and synthetic crude oil that has similar properties to medium sour crude. Source: Alberta Oil Sands 
Bitumen Valuation Methodology, 2008-9995, Calgary, Alberta: Canadian Association of Petroleum Producers, Dec 2008. Canada's Oil 
Sands: Opportunities and Challenges to 2015 (PDF) (Energy Market Assessment). Calgary, Alberta: National Energy Board. May 
2004. pp. 115–118. ISBN 0-662-36880-0. Retrieved 14 Mar 2012.

 A “pothole” wetland is a shallow pond and wetland feature dominated by grasslike “hydrophytic” or water-loving vegetation.6
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affected ecoregions, these areas possess the highest surface water quality in Minnesota.  The  7

Mississippi Headwater area encompasses about one-quarter of the state, and contains the headwater source of 
the Mississippi River. The Crow Wing, Pine, Sauk, Rum and other small rivers join with a small stream 
emanating from Itasca State Park, and is widely thought of as the source of the Mississippi River. These waters 
provide drinking water for more than 1 million downstream residents. Sandy soils in this region are overlain 
with deep forests interspersed with wetlands. These important freshwaters replenish groundwater which 
provides drinking water to local communities and are intimately connected to the area’s high quality lakes and 
rivers and the aquatic life they support. North-central Minnesota is the State’s land of lakes region, typified by 
numerous high quality inland lakes left behind following the last ice age. This region is characterized by broad, 
sandy jack pine barrens and pine plains - which are highly vulnerable to contamination from releases of 
hazardous substances.  The proposed Line 3 pipeline route in the central portion of Minnesota traverses the 8

Glacial Lakes Upham & Aitken, Itasca and St. Louis Moraine, Chippewa Plains, and Minnesota/Wisconsin Till 
Plains ecoregions. 

The northeastern region of Minnesota within which a replaced Line 3 is proposed is the Big Woods ecoregion, 
adorned with high quality muskeg wetlands within sandy pine plains - also sensitive and highly vulnerable 
natural resources.   9

 C. Proposed Waterway Crossings 

Enbridge’s Line 3 replacement project as proposed would also cross two-hundred and eleven (211) waterbodies 
and sixteen (16) major watersheds within Minnesota.  Watersheds proposed to be crossed in Minnesota include 10

the Red River of the North-Tamarac River, Snake Rivers, Red River of the North-Grand Marais Creek, Red 
Lake River, Clearwater River, Mississippi Rivers-Headwaters, Crow Wing/Straight River subwatershed, Pine 
River, Leech Lake River, Mississippi River-Grand Rapids, Kettle River, Nemadji River and St. Louis River. 
Enbridge’s Line 3 replacement project proposes to cross eighty-five (85) perennial streams, one-hundred and six 
(106) intermittent streams, and twenty (20) ephemeral streams. Fifty-six (56) of these watercourses are 
designated public waters by the State of Minnesota, and three (3) are considered navigable and thereby 
federally-regulated pursuant the CWA.  Importantly, five (5) Minnesota-designated trout streams (i.e., 2 in 11

Hubbard County, and one each in Cass, Atkin and Carlton Counties), and three (3) wild rice waters (i.e., one 

 Review of Line 3 Draft Environmental Impact Statement, R. Merritt, P.G., Merritt Hydrologic and Environmental Consulting, LLC, 7

undated, p. 11 quoting the Line 3 Project Draft Environmental Impact Statement (DEIS), p. 5-61.

 Ibid., pp. 16-20.8

 A “muskeg” wetland is a large, peat-accumulating acidic bog wetland.9

 Project Summary: U.S. Army Corps of Engineers, St. Paul District, Regulatory Branch, 180 5th Street E, Suite 700, Saint Paul, MN 10

55101, https://www.mvp.usace.army.mil/Enbridge_Line3/, and U.S. Army Corps of Engineers - St. Paul District Supplementary 
Information for Application, Enbridge Energy, Limited Partnership - Line 3 Replacement, September 2018., p. 23.

 U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited Partnership 11

- Line 3 Replacement, September 2018., p. 25.
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each in Red Lake, Hubbard and Wadena Counties) are proposed to crossed by the new Line 3.  Merritt 12

(undated) reports that the proposed replacement Line 3 would or could potentially impact twenty-six (26) wild 
rice areas within 1/2 mile of the pipeline, and that potential impacts to wild rice areas area not adequately 
assessed.  Emergent wetlands yielding wild rice are sensitive to water quality changes, such as increased 13

sediment loading from construction activities causing erosion and deposition.  Discrepancies in the number of 14

wild rice areas proposed for impact or potentially impacted by the project, and the methods for their 
identification should be adequately assessed and disclosed to the public prior to any final agency action in this 
matter. 

Enbridge has also proposed to cross twenty-one (21) waterbodies with pipeline construction access roads, and 
two (2) permanent bridges crossing waterways to access pipeline valve sites. Of these proposed waterway 
crossings, four (4) are proposed to be built with unspecified in-stream support technologies.  These in-stream 15

crossing plans should be disclosed and adequately prior to any final agency action in this matter. 

III. Environmental Impact Analysis  

 A. Bedrock Geology 

The potential for damage to Enbridge’s proposed Line 3 replacement from seismic activity is given no 
description or assessment in project scoping studies and documents. Enbridge’s proposed route traverses four 
(4) geologic sub-provinces, including the Wabigoon, Quetico, Wawa and Penoken Orogen bedrock sub-
provinces. Importantly, this proposed pipeline route also crosses four (4) major thrust faults, i.e., the Florain 
Batholith, Fourtown, Leech Structural Discontinuity and an unnamed thrust fault, and seven (7) other mapped 
geologic faults.  The structural integrity of the proposed replaced Enbridge Line 3 pipeline should be 16

evaluated in association with these inherently unstable bedrock fault lines, and the likelihood of pipeline 
damage or integrity failure from seismic events should be evaluated and made available for public review prior 
to any final agency decision-making. 

 Ibid., p. 25.12

 Review of Line 3 Draft Environmental Impact Statement, R. Merritt, P.G., Merritt Hydrologic and Environmental Consulting, LLC, 13

undated, pp. 15-16.

 Final Environmental Impact Statement, Exxon Coal and Minerals Co., Public Service Commission of Wisconsin, Wisconsin. Dept. 14

of Natural Resources, University of Wisconsin, Madison, 1986, 446 pages.

 Ibid., p. 26.15

 Geologic Map of Minnesota, Bedrock Geology, University of Minnesota, M. Jirsa, et al., 2011.16
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 B. Groundwater Resources 

The potential impact to groundwater resources, and groundwater connectivity to surface water and wetland 
resources is given little description or assessment in Line 3 replacement project scoping studies and impact 
assessment documents. North and central portions of the proposed replaced Line 3 pipeline route possess 
extensive, high quality groundwater resources and areas of sandy surficial soils, resulting in the high 
vulnerability of groundwater to contamination from surface spills of hazardous materials such as petroleum.  
The Minnesota Department of Natural Resources in March 2017 designated the Straight River Basin in Becker 
and Hubbard Counties as a Groundwater Management Area as “an area of specific concern where groundwater 
resources are at risk of…degraded (water) quality.”   17

We concur with other’s findings that “(t)hough the (Minnesota DNR) identifies the Straight River Basin as one 
of the important Minnesota aquifers and significant scientific studies have been completed for the area, the 
DEIS ignores its importance. The (proposed) pipeline route is designed to travel through the heart of this highly 
sensitive…basin…The (Minnesota) DEIS must conduct a complete groundwater analysis of the potential impact 
from a spill within this…Pineland Sands outwash aquifer.”  We highly recommend that the U.S. ACE 18

adequately complete its own Environmental Impact Assessment (EIS) and undertake a meaningful analysis of 
the potential for groundwater and groundwater/drinking water impact from the proposed project, including the 
potential for catastrophic and smaller pipeline releases and other spills during construction.  

 Review of Line 3 Draft Environmental Impact Statement, R. Merritt, P.G., Merritt Hydrologic and Environmental Consulting, LLC, 17

undated, pp. 22-25.

 Ibid., p. 25.18
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 C. Known Impacts to Wetlands and Aquatic Resources 

The Enbridge Line 3 replacement project would directly impact 1,046.5 acres of wetlands, with approximately 
one-mile of wetlands impacted adjacent to the Red River in North Dakota, and 10.8 acres of wetlands 
permanently impacted through the proposed construction of above-ground pump stations and valve sites. The 
replaced Line 3 will generally be buried to a depth of 4 feet within wetland and waterway crossings.  

Generally-accepted engineering practices and common wetland policy and regulations require: a) the maximal 
avoidance of wetland impact, b) the minimization of unavoidable wetland impact (i.e., based upon a robust 
wetland crossing or fill site by site alternatives analysis), and c) the mitigation of significant wetland and/or 
aquatic resource impacts, such as near-site replacement wetland construction and/or wetland preservation at 
compensation ratios resulting in a net increase in wetland acreage. Enbridge proposes to construct a replaced 
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Line 3 pipeline impacting 1,400 distinct wetland areas.  Referencing the U.S. Fish and Wildlife Cowardin 19

Wetland Classification System, 58.2% of proposed wetland crossings are within palustrine  emergent (PEM), 20

23.7% are forested (PFO), 15.7% are shrub-scrub (PSS), and 2.6% are aquatic bed (PUB) wetland types. We 
find that large, high quality wetlands with significant vegetative species diversity, high aquatic organism habitat 
value, and/or stream crossings are proposed to be impacted by Line 3 replacement within fifty-four (54) 
sensitive areas.  

These ecologically sensitive areas include but are not limited to wetlands at or near project markers #835-836, 
#842 (with a small stream), #843-843.5, #857.5, #859.5-860.5, #864.5, #876.5, #875.5 (at the Clearwater 
River), #884, #892, #895-895.5, #905.5, #909.5-910, #911-912, #914, #917, #919, #921.5, #922-922.5 (with a 
small stream), #924-924.5, #925, #931.5, #933, #937.5-938, #939, #940-941, #945.5-946.5 (with a small 
stream), #953-960.5 (within extensive glacial pothole area), #961-962, #963.5 (at Hay Creek), #966.5 (running 
adjacent to Long Lake), #974 (at the Straight River), #976 (at the Shell River), #981-981.5 (at the Shell River), 
#982.5, #983-983.5 (at the Shell River), #996.5, #998-999.5, #1000.5-1001.5 (at Big Swamp Creek), #1009, 
#1012.5-1060, #1020-1020.5, #1022.5 (with a small stream), #1022.5 (with a small stream), #1025.5-1026.5 (at 
Ada Brook/Blind Lake Creek), #1027-1037, #1041 (at Spring Brook), #1043, #1046-1048 (at Moose River), 
#1049-1051.5, proposed access roads in an extensive wetland area at #1054.5-1077, #1096 (at the Mississippi 
River), an extensive wetland area #1078-1129, and another extensive wetland area at #1110.5-1115.  

Due to wetland diversity, size and/or riparian location/hydrologic connection to waterways, the following 
proposed wetland crossings are considered particularly damaging, impacting and impairing to aquatic resources: 

Marker #845.5; 
Markers #854.0-854.5; 
Markers 850.6-851.0; 
Markers #856.1-856.5; 
Markers 875.9-876.9; 
Markers #893.3-985.5; 
Marker #905.5; 
Marker #906.0-906.7; 
Marker #907.5; 
Markers #928.0-928.7; 
Markers #945.5-946.5; 
Markers #961-962;  
Marker #963.5 at Hay Creek; 
Marker #966.5 adjacent to Long Lake; 
Markers #1000.5-1001.5 at Big Swamp Creek; 

 It is noted that wetland delineation reports though alluded to by Enbridge’s Line 3 replacement project application documents, based 19

on information and belief were not publicly available. The disclosure of wetland delineation reports are required to verify wetland 
boundaries and types as characterized and presented by the Applicant.

 “Palustrine” wetlands are inland wetlands that lack flowing water.20
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Markers #1012.5-1060;  
Markers #1027-1037 within a critical pothole and headwater area; 
Markers 1034.2-1035.9; 
Marker #1043 within a critical pothole headwater area; 
Markers #1051.2-1051.5;  
Proposed access roads in an extensive wetland area/Mississippi River at #1055.4-1069.6 ; 
Markers #1074.6-1092.3 within Atkins and Carlton Counties; 
Markers #1110.2-1113.7 within extensive wetland areas;  
Markers #1114.6-1115.3;  
Markers #1116.1-1118.5; and  
Marker #1123.5. 

It is highly recommended that pipeline route planning be improved to maximally avoid impact to the above 
wetland complexes.  Others have also has noted that the proposed Line 3 pipeline route would cross or pass 21

within 1,000 feet from four (4) ecologically sensitive, unique and high quality calcareous fen wetlands west of 
Clearbrook within post-glacial beach ridges formed by glacial Lake Agassiz.  We concur that project scoping 22

studies and impact assessment documents do not adequately identify, analyze or assess potential or known 
impacts to these important wetland resources. 

Further, significant wetland impact is proposed through pipeline access road construction at Enbridge Detailed 
Route Maps pp. 367-369 (Atkin County), pp. 370-376 (Atkin County), pp. 380-393 (Atkin County), pp. 
422-429 (Atkin County), pp. 437-442 (Atkin County), pp. 449-457 (Atkin County), pp. 470-472 (St. Louis 
County), pp. 478-480 (Atkin County), and pp. 488-494 (Atkins & St. Louis Counties).  

It is strongly recommended that Enbridge further assess proposed pipeline access road crossings at these 
wetlands, maximally avoid these wetland areas, and fully minimize wetland impacts when unavoidable. 

 D. Proposed Enbridge Line 3 Waterway Crossings 

Twelve (12) significant waterway crossings are proposed at project mile markers #863 (at the Red Lake River), 
#875.4 (at the Clearwater River), #941 (at a headwater of the Mississippi River), #963.7 at Hay Creek, #974.2 at 
the Straight River, #976.6 at the Shell River, #981.4 at the Shell River, #983.7 at the Shell River, #985.4 (at the 
Oxbox Pond/Shell River), #991.2 at the Shell River, #993.3 at the Crow Wind River, #1017.3 at the Pine River, 
and #1047.9 at the Moose River and its tributaries. Of these twelve (12) proposed river crossings, Enbridge 
proposes horizontal directional drilling (HDD) beneath stream/river beds at 9 of 12 or 75% of these locations. 

 Examples of appropriate, exemplary wetland avoidance and/or impact minimization are evidenced at pipeline routing plans at 21

Marker #s 804; 829; 832.4-832.5, 839.5-840.4, 846.8, 852.0, 855.7-856.0, 858.1-858.5, 870.7-871.2, 877.1-877.5, 892.6-893.0, 
971.9-972.0, 978.5-978.9, 1004.7-1004.8, 1006.2-1006.3, 1009.5-1010.0, 1021.5-1022, 1039.8-1040.7, 1078.0-1078.4,  
1096.5-1097.0, and at pipeline access road maps p. 466.

 Review of Line 3 Draft Environmental Impact Statement, R. Merritt, P.G., Merritt Hydrologic and Environmental Consulting, LLC, 22

undated, p. 14.
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Importantly, dry crossing pipeline installation is proposed at marker #976.6 at the Shell River, #981.4 at the 
Shell River, and #1017.5 at the Pine River. Also, wet open cut pipeline installation is proposed at #1047.9 at the 
Moose River and its tributaries.  

It is noted that the proposed pipeline crossings at Marker #864.3 at the Red Lake River and #991.2 at the Shell 
River are poorly planned and if built should be modified to cross at a straight river segment, with a minimum 
crossing distance, and perpendicular to water flow. It is highly recommended that the HDD method be utilized 
at each of the above significant river crossings identified in this report to minimize the potential for 
unacceptable water quality and aquatic resources impact from pipeline stream/river crossings at these 
locations. 

 E. Forested Wetland Conversion 

The proposed Enbridge pipeline would directly impact 1,046.5 acres of wetlands, 10.8 acres of wetlands are 
proposed to be impacted for the construction of above-ground pump stations and valve sites, and 82.0 acres 
from the construction of access roads. Of these proposed wetland impacts, 380.35 acres, or thirty-three percent 
(33%), are reportedly planned within forested wetlands.  The cutting of forested wetlands for pipeline and 23

access road construction have been empirically documented to result in the permanent conversion of forested 
wetland types through the conversion to emergent and/or shrub-scrub wetland types.  Such forested wetland 24

loss results in the loss of wetland functions including but not limited to: a) a decrease in above ground biomass; 
b) the loss of forest interior habitat; c) a decrease in structural diversity; d) the loss if visual and aural screening 
from human activity; e) a decrease in local climate amelioration; f) the loss of evergreen winter cover for 
wildlife; g) the loss of habitat for shade-tolerant or shade-loving plant species; h) the loss of mast production 
(e.g., acorns, etc.) for wildlife food; i) and increase in and replacement of native plant species with invasive and 
exotic plant species, etc. Deer and rabbit browse also inhibit forested wetland regeneration, and the regeneration 
of impacted forested wetlands takes decades - when successful. 

It is highly recommended that the cutting or disturbance of forested wetlands be maximally avoided in this 
proposed pipeline project. Finally, it is highly recommended that site by site HDD alternative analyses be 
adequately performed prior to the permitting of proposed crossings of all waterways and important wetlands 
areas. 

 U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited Partnership 23

- Line 3 Replacement, September 2018, p. 30-34. 

 The Effects of Converting Forest or Scrub Wetlands into Herbaceous Wetlands in Pennsylvania, Schmid & Company, Inc. 24

Consulting Ecologists, Media, PA, June 2014.
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 F. Pipeline Access Roads 

Enbridge has not fully assessed the number and location of pipeline access roads. Specifically, Enbridge states,  

“If public or privately-owned roads are not available, Enbridge may need to construct new roads. Prior to 
the use of private access roads, modifications to existing non-private roads, and construction of new access 
roads, Enbridge will obtain landowner permission, conduct environmental surveys and obtain applicable 
environmental permits and clearances.”  25

  
It is imperative that Enbridge fully assess the impacts of and disclose all proposed access roads for a proposed 
Line 3 replacement project so as not to “segment” the regulatory/permit review process, and to fully inform the 
public prior to final agency decision-making. 

 G. Minnesota Designated Trout Streams 

Proposed Line 3 replacement route will reportedly cross four (4) designated trout streams.  A review of 26

Minnesota Department of Natural Resources (MDNR) designated trout streams indicates that proposed pipeline 
crossings state designated trout streams at the Moosehorn River, Big Otter Creek, Little Otter Creek, and Silver 
Creek in Carlton County, MN.  High quality, cold and fast flowing trout streams, though not State-designated, 27

undoubtedly also exist but are listed in Minnesota Lakes and Mississippi Headwater ecoregions proposed for 
Line 3 replacement. Importantly, the release of sediments and/or petroleum can be and would likely be 
catastrophic to naturally reproducing trout populations and the high quality waters they depend upon for their 
aquatic habitat.

 H. Threatened and Endangered (T&E) Species 
  
Enbridge has disclosed potential impacts to ten (10) federally-threatened and endangered species and critical 
habitat for four (4) species listed in Minnesota. These T& E species could be directly or indirectly impacted by 
wetland filling, habitat fragmentation, changes in plant communities and/or hydrology from the proposed 
project. Species evaluated by include the northern long-eared bat (Myotis septentrionals, a federally-threatened 
mammal); Canada lynx (Lynx canadensis, a federally-threatened mammal); gray wolf (Canis lupus, a federally-
threatened mammal); whopping crane (Grus americana, a federally-endangered bird); rufa red knot (Calidris 
cantus rufa, a federally-threatened plant); piping plover-Great Lakes district species (Charadrius melodus, a 
federally-endangered bird); rusty patched bumble bee (Bombus affinis, a federally-endangered insect); Dakota 

 U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited Partnership 25

- Line 3 Replacement, September 2018, p. 9.

 Review of Line 3 Draft Environmental Impact Statement, R. Merritt, P.G., Merritt Hydrologic and Environmental Consulting, LLC, 26

undated, p. 13.

 Minnesota Department of Natural Resources website, https://www.dnr.state.mn.us/fishing/trout_streams/northeast.html.27

!11



skipper (Hesperia dacotae, a federally-threatened plant); and Western prairie fringed orchid (Platanthera 
praeclara, a federally-threatened plant. Enbridge has also assessed federally-listed critical habitat for Poweshiek 
skipperling (Oarisma poweshiek); gray wolf (Canis lupus); Dakota skipper (Hesperia dacotae); and the piping 
plover - Great Lakes distinct species (Charadrius melodies).  28

Specifically, the gray wolf (Great Lakes distinct population) relies upon habitats in the project region which 
include hardwood forests, mixed forests, and grasslands. The gray wolf excavates dens or uses the dens of other 
animals, and breeds February to late June. The Northern long-eared bat relies upon summer habitat in the 
project region, roosting underneath tree bark, in tree cavities, or in crevices of both live and dead trees. The 
Northern long-eared bat breeds in fall near their hibernacula (i.e., in August and September) and give birth in 
summer (i.e., May to July). The Northern-long eared bat spends winters in caves and mines (October to April). 
The Dakota skipper prefers native prairies (lowland and upland) with a high diversity of wildflowers and 
grasses. The Dakota skipper lays is eggs in June and July, and hatches in ten (10) days. Dakota skipper larvae 
are dormant in fall, and pupation usually occurs in the month of June. The Poweshiek skipperling prefers native 
prairies and fen wetlands containing a high diversity of wildflowers and grasses. It’s eggs are laid mid-June to 
mid-July, and they hatch in nine (9) days. The rusty patched bumble bee relies upon grasslands and tall grass 
prairies with areas that provide flowers, nesting sites such as abandoned rodent cavities or grass clumps, and 
over-wintering sites in undisturbed soil for hibernating queens. The rusty patched bumble bee’s eggs are laid in 
spring. The Western prairie fringed orchid occurs in mesic-wet tall grass native prairie, herbaceous wetlands, 
and dune complexes. The plant emerges in May, and flowers in early to mid-July. 

Importantly, Enbridge has primarily relied upon internet searches and the application of models and algorithms 
to assess the potential impact to these state and/or federally-protected species. Moreover, Enbridge states that 
they “will submit an Applicant-Prepared Biological Assessment to the U.S. ACE to support its (Endangered 
Species Act) Section 7 consultation with the U.S. Fish & Wildlife Services (U.S. FWS) in fall 2018.”  Based 29

on publicly available information and belief, such threatened and endangered species in-field inventories and 
biological assessments have generally not been performed and/or not disclosed to the U.S. ACE and so 
unavailable for public review and comment. 

See U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited 28

Partnership - Line 3 Replacement, September 2018, Table 12.1-1, pp. 39-40.

 Ibid., p. 39.29
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To evaluate potential T&E species impacts, Enbridge performed a desktop assessment relying upon querying 
five (5) publicly-available databases of protected species past occurrence within or near the project area and the 
likelihood for species “takes” and/or impact to critical T&E species habitat.  These databases included the U.S. 30

FWS’ Information for the Planning and Consultation (IPaC) system; Minnesota Natural Heritage Information 
System (NHIS) elemental occurrence locations and species-specific survey data; the Wildlife Action Network 
(WAN); Minnesota Biological Survey Sites of Biodiversity Significance (MBS), and Minnesota Scientific & 
Natural Areas databases. These databases were then evaluated for the likelihood of T&E species occurrence 
using the U.S.G.S. Gap Analysis Program (GAP) - a computer model. Importantly, the project Final 
Environmental Impact Statement concludes that 13 of 21 of the protected T&E species assessed occur within the 
Line 3 pipeline region.  However based on information and belief, only limited in-field T&E species surveys 31

have been completed to date by agents for Enbridge. For example, agents for Enbridge in 2014 found that 
thirty-three (33) waterbody crossings have potentially suitable habitat for protected mussels, and then they 
recommended subsequent in-field surveys. Enbridge reportedly completed mussel field surveys at sixteen (16) 
sites along the proposed replacement Line 3 route.  32

According to the federal ESA, it is illegal to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, 
collect, or attempt to engage in any such conduct” with regard to an endangered or threatened species.  In 33

addition, the body parts and products of endangered or threatened species cannot be imported, exported, or sold. 
Under Section 7 of the ESA, the federal lead agency must consult with the U.S. FWS when any action may 
affect a federally listed species. If the agencies determine that the action may affect a federally listed species, a 
Biological Assessment would be prepared to assist the agencies in making a formal determination on whether 
the action is likely to jeopardize the continued existence of listed species or result in destruction or adverse 
modification of their critical habitat. U.S. ACE is currently preparing a Biological Assessment for the Line 3 
Project in response to Enbridge’s application for a CWA 404 Individual Permit (i.e., the federal action). Thus, 

 The method used to evaluate direct and indirect impacts from pipeline construction on federally-listed species, the region of interest 30

(ROI) was the area within 1 mile from the centerlines of the pipeline routes. For the state-listed species the ROI was the area within 
0.5 mile from the pipeline centerlines. Impacts were evaluated by considering the area directly and indirectly affected by the 
Applicant’s preferred route and the route alternatives between Clearbrook and Carlton, Minnesota. Direct impacts for Enbridge’s 
preferred route was evaluated based on construction footprints consisting of the construction work area, ATWS, access roads, pipe 
yards, pipeline permanent right-of-way, valve pads and driveways, and pump stations within Minnesota. Animals were considered 
affected when they occurred within 0.5 mile of the route centerlines; plants were considered affected when they occurred within 
construction work areas and permanent rights-of-way.

 Line 3 Project Final Environmental Impact Statement (FEIS), Chapter 5, Introduction Existing Conditions, Impacts, and Mitigation 31

– Certificate of Need & Natural Environment Existing Conditions, Impacts, and Mitigation – Certificate of Need, pp. 5-358.

 Ibid., p. 5-320.32

 Ibid., pp. 5-310 through 5-426.33
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the U.S. FWS’ formal determination on whether the project would jeopardize the continued existence of any 
federally-listed species or would result in destruction or adverse impact to critical habitat has yet to be made. 

If any federally-listed species is likely to be adversely affected, but the project does not jeopardize the existence 
of a species or adversely modify critical habitat, U.S. FWS will develop a Biological Opinion identifying the 
proposed project activities, action area, anticipated impacts, and Reasonable and Prudent Measures. Reasonable 
and Prudent Measures are the actions U.S. FWS believes are necessary to minimize the proposed project’s 
effect on federally listed species. The Applicant would comply with RPMs identified by U.S. FWS to protect 
federally-listed species. 

We find that the Applicant has failed to perform an adequate in-field inventory or assessment of the presence of 
and potential impact to threatened and endangered (T&E) species within the project footprint. It is 
recommended that additional valid and reliable in-field surveys of T&E species be completed by the Applicant 
during the spring, summer and fall of 2019 to more fully assess and characterize the potential impact on these 
protected species. The results of this survey should be disclosed to federal and state regulatory agencies prior to 
final agency decision-making regarding project permitting. 

IV. Recommendations  

 A. Proposed Pipeline Installation Methods 

An independent review of Enbridge's proposed pipeline maps documents a total of two hundred and eighteen 
(218) river/stream crossings. Of the proposed river/stream crossings, #151 or 69.2% are proposed as using the 
dry crossing installation method; #25 or 11.5% are proposed using the wet open cut method, #19 or 8.7% are 
proposed using the horizontal bore method; #3 or 1.4% are proposed using the well push pull method; and #20 
or 9.2% are proposed using the horizontal directional drilling method (HDD). Enbridge reports that their 
method of pipeline installation for specific proposed river/stream crossings are based upon an assessment of the 
planned construction season, soil saturation level, and the stability of soils at the time of construction.  We 34

highly recommend that Enbridge adequately assess and further justify the use of any pipeline installation 
method other than HDD for all water and wetland crossings. 

These pipeline river/stream crossing methods can be summarized as follows:  35

•Wet trench/open cut - trenching through a wetland/waterway/waterbody while water continues to 
flow in the work area. This method is considered suitable only for small, non-fishery streams or 

 Summary of Construction Methods and Procedures for Wetland & Waterbody Crossings, Enbridge Energy, Limited Partnership, 34

Line 3 Replacement, September 2018, page 1.

Adapted from Enbridge Energy LLP, Line 3 Replacement Project, Summary of Construction Methods and Procedures for Wetland 35

and Waterbody Crossings, 2018, pp. 1-8.
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waterbodies with beaver dams. This method generally requires the use of concrete weights or coatings 
to counter pipeline buoyancy in saturated soils (due to density differences) and to attempt to secure the 
pipe will not float and/or rupture. We do not consider this method to be adequately environmentally 
protective as it interrupts stream flow and results in erosion/sedimentation from trench spoil 
placement, water quality degradation and aquatic habitat impact. 

•Dry crossing - a stream/river is dammed and up-stream flow is diverted around a work area and 
discharged downstream during pipeline crossing installation. This method is generally suitable for low 
flow streams with definite banks and fish passage is not a concern and is preferred in non-permeable 
or clay-rich soil areas and for crossing meandering streams. We do not consider this method to be  
adequately protective of water quality or aquatic habitat as it releases sediment, inhibits fish and other 
animal passage, results in fish and other aquatic organism fatalities, and is susceptible to mechanical 
and pump failures. Importantly, stream bed scour must also be adequately prevented at diverted 
stream flow discharge points during the period of stream diversion. We also find that adequate detail 
is not provided in this proposal application to assess the adequacy of proposed discharge point energy 
dissipation method(s). 

•Wet push pull method - a trench is excavated from timber mats or on tracked pontoons advancing 
along a pipeline route, pre-assembled pipe is floated and sunk into the trench and then backfilled. 
Generally suitable for pipeline installation is within saturated wetland soils with low to moderate-
bearing strength. We do not consider this method to be  adequately protective of water quality or 
aquatic habitat as it can result in dredge spoils spreading and sediment discharge into wetlands/
waterways, and spoil/pipeline settling. 

•Conventional ager bore method - entails drilling bore holes from north sides toward a common 
center with or without a borehole casing. Best suited for pipe crossings of narrow wetlands or ditches 
adjacent to roads or railroads. This method is considered unsuitable for high water table areas (i.e., 
wetlands), loose sands/gravels, or adjacent to steep slopes. 

•Horizontal directional drilling (HDD) - This method avoids trench excavation across the bottom of a 
waterway or wetland, and significantly reduces soil and waterway disturbance and the need extensive 
tree cutting typical of open trench wet push pull methods. Although stressed by Enbridge, in our 
opinion the use of the HDD method would not be significantly inhibited in this project by the presence 
of unsuitable substrate, artesian groundwater flow, steep slopes, or steep banks along water ways.  36

The HDD method is suitable and recommended for all proposed high quality/high diversity wetland 
crossings, shrub-scrub and forested wetland crossings, and all major river/stream crossings. This 
methods involves drilling a small diameter pilot bore hole beneath a wetland/waterway along a 
proscribed arch; cutting/reaming the pilot hole with circulated drilling clay-based drilling mud to 
accommodate the planned pipe diameter; pipeline welding, X-ray analysis, coating and hydrostatic 
testing; and pulling the welded pipeline through the bore hole from an entry point to an exit point. We 

 Ibid., p. 5.36
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highly recommend the use of this method as it maximally avoids wetland/waterway/waterbody 
disturbance/impact and limited vegetation disturbance within maintenance easement corridor. As 
public and private groundwater wells, water in-takes and springs are interpreted to be largely absent 
from proposed Line 3 waterway crossings, HDD is the preferred and recommended pipeline crossing 
method for this project, if permitted. 

 B. Best Management Practices (BMPs) 

BMPs require the preparation and submittal of wetland delineation reports for all wetlands proposed for impact, 
including in-field alpha-numerical flagging.  Based on publicly-available information and belief, such wetland 37

delineation reports have not been submitted to regulatory agencies for this project.  

Empirical study of wetland crossings for construction projects in Minnesota document the impact to wetlands, 
including soil subsidence and soil rutting and ponding, from the use of heavy equipment. BMPs such as the use 
of wood mats with geotextile fabric, expanded metal and deck-spans with safety grating, and PVC pipe mats 
significantly reduced wetland impacts.  Enbridge proposes pipeline installation year-round through wetlands 38

with moderate- to high-bearing strength soils using timber mats or the equivalent.  39

  1)  Wetland Restoration 

Recommended additional BMPs include requiring the de-compacting of soils in all construction areas, 
replacing hydric/topsoils, removal of large rocks and boulders, repairs to any agricultural drain tiles systems, 
application of soil amendments (if any), fencing and other structural repairs, and the restoration and/or 
replacement of impacted plants with native wetland vegetation. 

  2) Wetland Mitigation 

Enbridge proposes compensatory wetland impact mitigation for this Line 3 project at 255.79 acres, while 
impacting a total of 1,139.3 acres or an overall ratio of 0.23:1. Specifically, Enbridge proposes mitigation 
ratios for wetland types as forested wetlands (PFO) at 0.5:1 acres; shrub-scrub wetland (PSS) at 0.5:1 acres; 
emergent wetlands (PEM) at 0.03:1 acres; and unconsolidated bottom (PUB) at 0.3:1 cares.  

 Wetland & Waterbody Construction & Mitigation Procedures, Federal Energy Regulatory Commission, Office of Energy Projects, 37

Washington, DC, May 2013, www.ferc.gov, p. 4, and Environmental Protection Plan, Enbridge Energy LLP, Line 3 Replacement,  
September 2018.

 See FOCUS: Options for Temporary Wetland and Stream Crossings (GTR-202) Journal of Forestry, USDA Forest Service, 38

Madison, WI, August 1999; Mason, L.E. and P.H. Greenfield, Portable Crossings for Weak Soil Areas and Streams, Transportation 
Research Record 1504, Washington, DC: National Research Council, pp. 118-124, 1995; and Hislop, L.E., Portable Surfaces for 
Crossing Unstable Aggregate and Native Soil Roadbeds, Masters Thesis, Oregons State University, 1996.

 Enbridge Energy LLP, Line 3 Replacement Project, Summary of Construction Methods and Procedures for Wetland and Waterbody 39

Crossings, 2018, pp. 1-3.
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These proposed wetland mitigation ratios are unacceptable resulting in a net loss of 883.51 acres of wetland 
from the proposed project. Federal ratios for wetland compensatory mitigation are intended to ensure “no 
net loss” of wetland acreage, and are site-specific determinations to ensure that proposed wetland impact 
compensation is proportionate to proposed aquatic resource losses or degradation. U.S. ACE compensatory 
mitigation ratio guidelines are as follows: 

Source: https://www.poa.usace.army.mil/Portals/34/docs/regulatory/HOWWetlandCategoriesRatios.pdf. 

Consistent with other Great Lakes states regulations,  the following wetland compensation mitigation 40

ratios are highly recommended be required for this project: 

 Cowards Wetland Classification  41

 PFO - 2:1 replacement ratio; 
 PSS - 1.5:1 replacement ratio; 
 PEM - 1.5:1 replacement ratio; 
 PUB - 1.5:1 replacement ratio; and 

 2:1 replacement ratio for wetlands that border inland lakes and waterways; 
 5:1 replacement for wetlands that are rare or imperiled on a statewide basis; 
 5:1 replacement ratio for wetland impacts of 5 acres or more within a contiguous wetland;  
 10:1 mitigation ratio for mitigation in the form of the preservation of an existing wetland 
 The U.S. ACE may increase the ratio if the replacement wetland is of a different ecological type   

than the impacted wetland. 
  
 If the U.S. ACE determines that an adjustment would be beneficial to the wetland resources,   

they may increase or decrease the number of acres of wetland mitigation by 20 percent; and    
 The U.S. ACE should double the required ratios if an after-the-fact permit is issued.  

Impacted Wetland or Other 
Waters of the U.S. 

Restoration and/or 
Enhancement

Preservation

Common, pristine, non-
fragmented

1:1 2:1

Plentiful within its watershed, 
least biodiversity, relatively low 
biodiversity and productivity 

1:1 1.5:1

Rare, high quality, very sensitive, 
special plant populations, and/or 
T&E species habitat

2:1 3:1

 See Michigan administrative rules - Wetland Mitigation Banking, R 281.951 - 281.961 pursuant to Pat 303: Wetland Protection Act, 40

P.A. 451 of 1994, as amended.

 Cowardin, L.M., et al., (1979) “Classification of Wetlands and Deepwater Habitat of the United States,” U.S. Department of Fish 41

and Wildlife Service, (1995-06-01).
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Enbridge does not specify proposed compensatory wetland mitigation ratios for wetlands it plans to 
permanently fill for proposed pipeline access roads.  It is highly recommended that such compensation ratios 42

be disclosed as part of this permit review process, and be subject to public review and comment prior to any 
final U.S. ACE decision in this matter. 

Finally and based on information and belief, Enbridge has not fully assessed the extent and location of wetland 
impacts from this project. Specifically, Enbridge states,  

  “Enbridge conducted wetland delineation surveys along the Designated Route between 2013 and  
  2018 to identify the wetlands that will be affected during Project construction…Enbridge will 
  conduct remaining wetland delineations along the Designated Route in 2018, or prior to   
  construction.”  43

  
It is imperative that Enbridge fully disclose all wetland impacts for a proposed Line 3 replacement project so as 
not to “segment” the regulatory/permit review process, and to fully inform the public prior to final agency 
decision-making. 

Exemplary of the practical and scientific difficulty in creating “new” wetlands when wetland loss through 
development and construction is permitted, the U.S. EPA audited the State of Michigan’s wetland mitigation 
program finding that the program is “not successful in producing adequate replacement wetlands…” with a 
measured success rate of thirteen (13%) percent.  44

 C. Waterway Crossing BMPs 

Empirical studies in Pennsylvania and Michigan document the impact to surface water quality and aquatic 
habitat from sedimentation during access road stream crossing construction.  Specifically, increased levels of 45

fine sediment loading, reduced stream basal area, nutrient contamination, soil and bank disturbance, and 
increased herbaceous vegetation succession/conversion were documented as being statistically significant in 
814 stream crossings studied. Impacts were significant up to 331 feet downstream of crossings, and especially 

 U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited Partnership 42

- Line 3 Replacement, September 2018., pp 34-35.

 U.S. Army Corps of Engineers - St. Paul District Supplementary Information for Application, Enbridge Energy, Limited Partnership 43

- Line 3 Replacement, September 2018, p. 29.

 Michigan Department of Environmental Quality, Michigan Wetland Mitigation and Permit Compliance Study - Final Report (Feb. 44

2001), available at http://www.deq.state.mi.us/documents/deq-lwm-wetlands-MITIGATIONREPORTFINAL09-14-01.pdf; and 
Environmental Law Center, Environmental Law Institute, State Wetland Program Evaluation: Phase 1, January 2005, pp. 67-79.

 Hassler, C.C., Modular Timber Bridge for Temporary Stream Crossings, Technical Release 90-R-61, Washington DC: American 45

Pulpwood Associations, 1990; Mason, L.E. and P.H. Greenfield, Portable Crossings for Weak Soil Areas and Streams, Transportation 
Research Record 1504, Washington, DC: National Research Council, pp. 118-124, 1995; and White Water Associates, Inc., Total 
Ecosystem Management Strategies (TEMS), 1995 Annual Report, Amasa, Michigan, 1996.
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acute in small, shallow and relatively low flow headwater streams.  46

We find that Enbridge has not adequately assessed likely impacts from the proposed use of wet cut and push pull 
pipeline installation methods at specified crossing locations, and the potential impacts especially in small 
tributaries/headwaters and during low flow and drought periods. 

To be sufficiently protective of waterway and wetland crossings, it is highly recommended that regulators 
require: 1) geotechnical analyses at all proposed wetland crossings to assess the ability of hydric soils to 
support proposed pipeline for the entire period of its use (interpreted to be 50-60 years based on Enbridge’s 
record); 2) the required use of permanent bank to bank free span bridges/structures (i.e, without in-stream 
supports of any kind) across all river/stream crossings to minimize water quality and aquatic resource impact 
during pipeline installation; and 3) the maximal requirement of both technologies be fully utilized to enable 
pipeline integrity inspection and maintenance over the lifetime of the proposed pipeline. 

V. Enbridge’s Compliance Record 

Between 1999 and 2008 Enbridge reported more than 600 releases from its pipeline network, resulting in 
spilling of 5,544,000 gallons (132,000 barrels) of hydrocarbons into agricultural lands, wetlands and waterways 
in the U.S. and Canada.  The U.S. Pipeline and Hazardous Materials Safety Administration cited Enbridge 47

thirty-one (31) times, including two (2) corrective action orders from 2002 to 2010 for failure to properly 
inspect equipment or train its employees.  48

Data from the U. S. Pipeline and Hazardous Material Safety Administration (U.S. PHMSA) shows that the U S  
portion of the pipeline network owned by Enbridge and its joint ventures and subsidiaries suffered 307 
hazardous liquids incidents from 2002 to August 2018 – around one spill every twenty (20) days on average.  49

There is no comparable national data set in Canada or a consistent format for data collection or release.  

Importantly, Enbridge is responsible for the largest terrestrial spill of crude oil in U.S. history. At 5:58 p.m. on 
July 25, 2010 Enbridge's Line 6B ruptured 0.6 miles downstream of the City of Marshall, Michigan along 
Talmadge Creek in Kalamazoo County, a tributary to the Kalamazoo River. This pipeline rupture released more 
than 1 million gallons of tar sands bitumen to the environment, and was exacerbated by Enbridge’s failure to 
halt the release for 18 hours after its occurred, even increasing Line 3 pressure after the release - assessing 

 See FOCUS: Options for Temporary Wetland and Stream Crossings (GTR-202) Journal of Forestry, USDA Forest Service, 46

Madison, WI, August 1999.

 News: The Enbridge Dirty Dozen, by A. Nikiforuk, TheTycee.ca, July 31, 2010.47

 Ibid.48

 See also Donaghy, T  & K  Stewart  2017  Four Proposed Tar Sands Oil Pipelines Pose A Threat To Water Resources. Greenpeace, 49

August  www.greenpeace org/usa/wp-content/ uploads/2017/08/TarSandsPipelineSpillReport pdf. This report updates Enbridge spill 
information previously shared in the 2017 report. The latest PHMSA data also includes a total of 15 incidents from TransCanada and 
472 from Kinder Morgan, from 2002 to present.
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wrongly that a “bubble” had developed within the ruptured pipeline. This malfeasance along resulted in the 
release of approximately 1 million gallons of tar sands crude oil in Michigan waterways and wetlands.  
This oil spill results in coating of wildlife with oil, contaminating the drinking water source of 100 
homeowners, and the closure of thirty-five (35) miles of the Kalamazoo River to the public , and contaminated  50

up to twenty-five (25) river miles. Enbridge managing the pipeline flow in Edmonton, Canada reported 
discounted residents reports to 911 and emergency responders reportedly did not find the release. The release 
was not slowed/halted for 18 hours, i.e., at 11:17 a.m. on July 26, 2010 after the pipeline rupture upon the report 
of the release by Michigan utility workers. The U.S. National Transit Safety Board (NTSB) investigated and 
reported that Line 6B rupture was due to pipeline corrosion fatigue, and that the 40-year old pipeline had 15,000 
known defects since 2005. Environmental cleanup of the Kalamazoo River spill reportedly has cost upwards of 
$1.2 billion. 

 Kalamazoo River was closed from Saylor’s Landing Public Access to Ceresco Public Access from from July 2010 to June 2012.50
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Other Enbridge spill and other notable events include but are not limited to:  51

• January 2001 - Enbridge’s Energy Transportation North Pipeline in Canada leaked 23,900 barrels of crude 
oil into wetlands near Hardisty, Alberta. An aging pipeline was identified by regulators as a “high priority 
location” four (4) months prior to the release. 

• July 2002 - A 34-inch diameter Enbridge pipeline ruptured in wetlands west of Cohasset, Minnesota. To 
prevent 252,000 gallons (6,000 barrels) of crude oil from reaching the Mississippi River, Enbridge set the oil 
on fire. The plume of smoke reportedly extended one (1) mile high. The U.S. NTSB found that the pipeline  
rupture was caused by “inadequate loading of the pipe for (crude oil) transportation.” 

• January 2003 - A pipeline failure resulted in a spill of 189,000 gallons (4,500 barrels) of oil at Enbridge’s 
terminal near Superior, Wisconsin. Approximately 21,000 gallons (500 barrels) of oil reportedly flowed into 
the Nemadji River, a tributary of Lake Superior. 

• April 2003 - A gas explosion leveled an Etobicoke strip mall near Toronto and killed seven (7) people. This 
Enbridge mishap represents the the largest number of human fatalities ever recorded in a single pipeline 
incident in Canadian history. Ontario’s Technical Standards and Safety Authority charged Enbridge with 
failure to provide accurate information, and failure to ensure their contractors compliance with the law. 

• February 2004 - Maintenance workers found a slow leak of crude oil from the Line 2 pipeline near Grand 
Rapids, Minnesota resulting in the release of 42,000 gallons (1,003 barrels) of crude oil and groundwater 
contamination. 

• April/May 2004 - U.S. pipeline regulators fined Enbridge for improperly inspecting oil and gas pipelines in 
Michigan, Indiana and Illinois, Minnesota and Wisconsin. 

• January 2007 - 63,000 gallons (1,500 barrels) of crude oil spilled from Line 14 near Atwood, Wisconsin due 
to pipe seam failures dating from the line’s 1998 construction, a problem that had previous been identified by 
inspectors during the construction phase. 

• January 2007 - A pipeline near Stanley, North Dakota ruptured releasing 9,030 gallons (215 barrels) of oil. 
Regulators cited and fined Enbridge for exceeding the pipeline’s pressure limits/standards. 

• February 2007- Enbridge spilled approximately 176,000 gallons (4,190 barrels) of oil in separate incidents 
in Clark and Rusk County, Wisconsin. As in Enbridge’s Talmadge Creek/Kalamazoo River spill, one of the 
releases couldn’t be halted until an operator in Canada shut down the pipeline. Workers reported damaged 
the same pipeline in the second incident, filling 20 feet deep hole with oil and contaminating groundwater. 
The company was reportedly fined $100,000 for failure to comply with safety standards. 

 Adapted from News: The Enbridge Dirty Dozen, by A. Nikiforuk, TheTycee.ca, July 31, 2010; and Dangerous Pipelines: Enbridge’s 51

History of Spills Threatens Minnesota Waters, Greenpeace Reports, November 2018.
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• November 2007 - Line 3 exploded killing two (2) workers near Clearbrook, Minnesota. Line 3 had reportedly 
leaked two (2) weeks prior to and was being repaired at the time of this explosion. The explosion resulted in 
the release of 13,650 gallons (325 barrels) of crude oil and a hike in crude oil prices nationally, and shut-
down four (4) other pipelines delivering 1.5 million barrels of crude oil/day. The U.S. PHMSA reportedly 
fined Enbridge $2.4 million for exceeding pipeline pressure standards and violating safety procedures. 

• May 2008 - Alberta undertook a “high risk enforcement action” against Enbridge for utilizing “valves, 
flanges and fittings” on its Midstream pipeline that were unsuitable for this pipeline’s maximum operating 
pressure. 

• January 2009 - Enbridge agreed to pay a fine of $1 million to Wisconsin for more than 500 violations of 
wetland and waterway regulations during the construction of its $2 billion Southern Access pipeline. This 
Enbridge pipeline delivers 16,800,000 gallons (400,000 barrels) of tar sands bitumen from Alberta to 
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Chicago for export. Wisconsin’s attorney general was quoted as saying “the incidents of violation were 
numerous and widespread and resulted in impacts to the streams and wetlands throughout the various 
watersheds.” Enbridge reportedly attributed these problems on “bad weather.” 

• January 2009 - A valve ruptured on a pipe at the Enbridge Cheecham Terminal tank farm, releasing 168,000 
gallons (4,000 barrels) of oil near Anzac, Alberta. The leak reportedly went undetected for three (3) hours. 

• January 2010 - A 54 year-old Enbridge pipeline delivering crude oil from western Canada to Cushing, 
Oklahoma and Chicago leaked 3,000 barrels (126,000 gallons) near Neche, North Dakota. The U.S. PHMSA 
reported had warned Enbridge that older pipelines were susceptible to failure. U.S. PHMSA has reportedly 
cited Enbridge 58 times for poor performance. 

• January 2010 - 3,748 barrels (157,000 gallons) spilled near Neche, North Dakota. 

• September 2010 - A pipeline near Romeoville, Illinois, a suburb of Chicago, leaked for four (4) days 
releasing 7,538 barrels (317,000 gallons). According to the accident report, the spilled oil “migrated into 
nearby storm water and septic sewer systems, and reached both a local stormwater retention pond and water 
treatment plant.” 

• May 2012 - Two (2) people were killed and three (3) people were injured in a two vehicle collision with an 
Enbridge pipeline resulted in the release of 63,000 gallons (1,500 barrel) oil and a fire in New Lenox, 
Illinois. 

• July 2012 - 73,000 gallons (1,729 barrels) of crude oil spilled from Line 14 near Grand Marsh, Wisconsin. 
The pipeline reportedly “blew like an oil well” and sprayed oil a distance of 1,000 feet across livestock 
pasture. The incident was deemed to be due to pipeline seam failures. 

• April 1, 2018 - Enbridge’s Line 5 along the bottomlands of the Straits of Mackinaw in Michigan was struck 
by a tug boat dragging its anchor, and the continued operation of this pipeline is the currently subject of bitter 
debate and litigation over pipeline removal or spill risk mitigation measures. 

Clearly and as evidenced above, the Applicant has a long history of pipeline ruptures, system and operator 
failures, poor inspection practices and inadequate staff training resulting in environmental contamination, 
ecological and wildlife impairment, inadequate demonstration of insurance coverage for environmental 
remediation and ecological restoration form pipeline releases, and the loss of human life. For these and other 
reasons documented in this report, we strongly urge that the U.S. ACE deny this Line 3 replacement application 
as proposed. At the very least, the U.S. ACE must evaluate the potential for crude oil spills to impact various 
water resources along the proposed pipeline route. 
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VI. Pipeline Alternative Analyses 

The State of Minnesota Commerce Department’s DEIS alternatives analysis included the: 1) continued use, 
repair and maintenance of the existing Line 3; 2) use of other existing pipelines to convey Line 3’s product 
volume; 3) use of the alternative pipeline system route SA-04; 4) crude oil transport by rail; 5) crude oil 
transport by truck; 6) use of existing Line 3 as supplemented by rail transport; 7) use of existing Line 3 as 
supplemented by truck transport; and 8) no action alternatives. Enbridge’s alternative pipeline route review, 
including pump stations and mailing value locations, focused on four (4) primary routes referred to as 
RA-03AM; RA-06; RA-07; and RA-08.  Section 404 of the federal Clean Water Act requires that wetland 52

impact be avoided to the extent practicable, and that the least impacting practicable alternative be implemented 
for unavoidable wetland impacts.  Importantly, based on information and belief, the Applicant has not 53

provided sufficient data to compare direct, indirect or cumulative wetland, protected plant and animal species, 
and aquatic ecosystem impacts from the preferred and other routes and system alternatives. The U.S. ACE 
should independently complete a detailed EIS study to assess the direct, indirect, and cumulative environmental 
impacts from the potential and additional practicable project alternatives before making an independent 
determination as which alternative would result in the least amount of environmental impact to aquatic 
ecosystems. Based on our review of the FEIS document’s alternatives and cumulative environmental impact 
analyses, Enbridge’s application, and other project documents, there are several alternatives to Enbridge’s 
proposed Line 3 project that would have fewer environmental impacts that Enbridge’s preferred alternative.  

 A. Route Alternatives 

Route RA-07 alternative would primarily replace the existing Line 3 within its current trench from Clearbrook 
Terminal to Carlton, MN. This “in trench replacement” alternative would avoid impacting new areas within a 
relocated pipeline route, while increasing overall pipeline capacity as sought by Enbridge.  The RA-07 54

alternative would have far less direct and less indirect impact to aquatic ecosystems than Enbridge’s preferred 
alternative as it would not require the creation of a new pipeline right-of-way and new route for any significant 
portion of the pipeline, thereby eliminating many of the environmental impacts described in this report. This 
alternative is also preferred by the Minnesota Department of Natural Resources, Minnesota Pollution Control 
Agency and others as it would provide an opportunity for other new or replaced pipelines within the existing 
trench for other companies’ use. The RA-07 route alternative from Clearbrook to Carlton would cross fourteen 

 See Line 3 Project Final Environmental Impact Statement, Chapter 4: Alternatives to the Proposed Project, pp. 4-1 through 4-42; 52

and Chapter 7: Route Alternatives, pp. 7-1 through 7-94; and Appendices.

 33 C.F.R. § 320.4(r), and 40 C.F.R. §§ 230.5(c) and 230.10(a).53

 Line 3 Project Final Environmental Impact Statement, Chapter 4: Alternatives to the Proposed Project, p. 4-25.54
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(14) trout streams as compared to the Applicant’s preferred route which would cross twelve (12) trout streams, 
and within 0.5 mile of 2,372.5 acres of lakes of biological significance as compared to 452.6 acres along the 
Applicant’s preferred route.  However, the existing pipeline right-of-way that RA-07 would follow currently 55

has seven (7) other pipelines in it, which will remain regardless of the U.S. ACE’s decision on Line 3. In other 
words, Enbridge’s preferred route would create a new pipeline right-of-way impacting an additional 12 trout 
streams and 2,372.5 acres of lakes of biological significance, whereas RA-07 would not impact any additional 
areas. This alternative would however remain within the existing right-of-way through the Leech Lake Band of 
Ojibwe Indians, regarding which the Leech Lake Band is on-record as opposing. RA-07 would also require 
three (3) new pump stations west of Carlton, upgrades to four (4) pump stations from Clearbrook to Carlton, 
and according to Enbridge would require the placing of twenty-two (22) new main line valves “near water 
crossings, significant environmental resources and populated areas.” 

RA-03AM would place a new Line 3 south of the proposed pipeline route from the Clearbrook Terminal to 
Carlton just southwest of the Superior Terminal at Duluth. The RA-03AM route alternative from Clearbrook to 
Carlton would cross sixteen (16) trout streams as compared to the Applicant’s preferred route which would 
cross twelve (12) trout streams, and within 0.5 mile of 264.4 acres of lakes of biological significance as 
compared to 452.6 acres along the Applicant’s preferred route.  Importantly, this alternative route would 56

parallel an existing pipeline right-of-way from Clearbrook to Park Raids, thereby focusing pipeline construction 
and operation impacts in areas already impacted by a crude oil pipeline and avoiding and minimizing new direct 
and indirect environmental impacts.  This route would also have less cumulative environmental impact as it 57

would avoid the Mississippi Headwater and Minnesota Lakes regions, and reroute the pipeline around fens, fish 
hatcheries, Wildlife Management Areas, and some communities. 

Route RA-06 would place a new Line 3 north of the proposed pipeline route between Clearbrook Terminal to 
Carlton. This route would have significantly less environmental impact than Enbridge’s preferred alternative as 
it would avoid the wetland, waterway and water body rich Mississippi Headwater and Minnesota Lakes 
regions.  The RA-06 route alternative from Clearbrook to Carlton would cross thirteen (13) trout streams as 58

 Appendix L: Table L-1. Trout Streams Potentially Affected by the Applicant’s Preferred Route and Route Alternatives between 55

Clearbrook and Carlton, Minnesota (number), Line 3 Project Final Environmental impact Statement, p. L-7, and Table L-2. Lakes of 
Biological Significance within 0.5 mile of the Applicant’s Preferred Route in Minnesota and Route Alternatives between Clearbrook 
and Carlton, Minnesota (acres), Line 3 Project Final Environmental impact Statement, p. L-9.

 Appendix L: Table L-1. Trout Streams Potentially Affected by the Applicant’s Preferred Route and Route Alternatives between 56

Clearbrook and Carlton, Minnesota (number), Line 3 Project Final Environmental impact Statement, p. L-7, and Table L-2. Lakes of 
Biological Significance within 0.5 mile of the Applicant’s Preferred Route in Minnesota and Route Alternatives between Clearbrook 
and Carlton, Minnesota (acres), Line 3 Project Final Environmental impact Statement, p. L-9.

 Line 3 Project Final Environmental Impact Statement, Chapter 4: Alternatives to the Proposed Project, p. 4-20.57

 Ibid., p. 4-24.58
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compared to the Applicant’s preferred route which would cross twelve (12) trout streams, and within 0.5 mile of 
112.9 acres of lakes of biological significance as compared to 452.6 acres along the Applicant’s preferred 
route.  This route alternative, however, would transect the Fond du Lac Indian Reservation, Chippewa National 59

Forest, and George Washington State Forest.  

Route RA-08 would place a new Line 3 south of U.S. Highway 2 in Beltrami, Cass, Itasca and St. Louis 
Counties, MN. The RA-08 route alternative from Clearbrook to Carlton would cross eleven (11) trout streams as 
compared to the Applicant’s preferred route which would cross twelve (12) trout streams, and within 0.5 mile of 
1,428.5 acres of lakes of biological significance as compared to 452.6 acres along the Applicant’s preferred 
route.  Route RA-08 would likely have less overall environmental impact than Enbridge’s preferred alternative 60

as it would not require an entirely new pipeline corridor between Clearbrook and Superior, MN. Specifically, 
the Route RA-08 alternative would place a new pipeline along an existing natural gas pipeline near the RA-07 
alternative, and would reduce the length of pipeline crossings through the Chippewa National Forest and the 
Leech Lake Band of Ojibwe Indian Reservation.  This route alternative, however, would cross through the 61

Leech Lake Band of Ojibwe and Fond du Lac Indian Reservations and the Chippewa National Forest. Finally, 
we find that project proponents have not adequately assessed the likely social and cultural impacts resulting 
from the RA-08 route alternative.  

 B. System Alternatives 

Based on the FEIS and other project documents, Enbridge has acknowledged the existence of project 
alternatives that could allow Enbridge to ensure pipeline safety and meet crude oil demand without constructing 
an entirely new and costly Line 3 pipeline. For example, Enbridge could continue to repair damaged or 
compromised sections of Line 3, which the company has stated would allow it to safely operate the existing 
Line 3 at its current operating capacity going forward. In addition, Enbridge has announced several proposed 
modifications to other pipelines in the Enbridge system (located in the same right-of-way as Line 3) that could 
allow it achieve significant increases in capacity sufficient to meet increased crude oil demand. Each of these 
alternatives, or some combination thereof, could allow Enbridge to achieve the goals of the project without 
engaging in the construction of a major new pipeline through much of the state of Minnesota. As such, these 
alternatives would appear to result in fewer environmental impacts than Enbridge’s preferred route if 

 Appendix L: Table L-1. Trout Streams Potentially Affected by the Applicant’s Preferred Route and Route Alternatives between 59

Clearbrook and Carlton, Minnesota (number), Line 3 Project Final Environmental impact Statement, p. L-7, and Table L-2. Lakes of 
Biological Significance within 0.5 mile of the Applicant’s Preferred Route in Minnesota and Route Alternatives between Clearbrook 
and Carlton, Minnesota (acres), Line 3 Project Final Environmental impact Statement, p. L-9.

 Ibid.60

 Ibid., p. 4-24.61
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implemented.   

In addition, the FEIS evaluated a system alternative that would allow oil shippers to bypass Enbridge’s 
Clearbrook and Superior Terminals altogether; and instead ship oil via a more southerly route directly to 
downstream oil markets.  

 1. System Alternative SA-04 

System Alternative SA-04 would by-pass Minnesota and Wisconsin refineries and intersect with with Alliance 
pipeline corridor in northeast North Dakota until crossing into Minnesota near Wheaton in Traverse County. 
SA-04 would locate sixty-eight percent (68%) of pipeline through North Dakota, Iowa and Illinois, avoiding the 
Mississippi Headwaters and Minnesota Lakes regions. In Minnesota SA-04 would parallel the Alliance pipeline 
right-of-way and the Minnesota River to near Mankato, and connect with the regional pipeline system closer to 
major refineries in central Illinois. The System SA-04 Alternative would operate in and impact sixteen (16) 
areas of known occurrences of rare and T& E plant species, as opposed to ninety-one (91) protected plant 
species occurrences within the Applicant’s preferred route.  SA-04 would however operate in and impact 62

thirty-four (34) areas of known occurrences of rare and T& E animal species, as opposed to fifteen (15) 
protected animal species occurrences within the Applicant’s preferred route. As other environmental impacts of 63

the SA-04 alternative are not detailed in documents reviewed herein, it is not possible to make a meaningful 
comparison of potential environmental impacts relative to Enbridge’s preferred alternative. 

C.  Summary of Alternatives Analysis 

In summary, the following Line 3 alternatives, if implemented, would each result in less environmental impact 
to aquatic ecosystems than would Enbridge’s proposal: 

• implementing modifications to the product conveyance within Enbridge’s existing pipeline network to 
achieve capacity goals while building no new pipelines; 

• upgrades and repairs to the existing Line 3 pipeline within the existing route;  

• replacing the existing Line 3 pipeline within the “same-trench”;  

• more fully developing and maximally utilizing the RA-03AM route; 

• twinning an adequately repaired existing Line 3 with a new pipeline within the same right-of-way;  

 Appendix M: Number of Occurrences of Rare Plants for the the Applicant’s Preferred Route and System Alternative SA-04. 62

 Appendix M: Number of Occurrences of Rare Animals for the the Applicant’s Preferred Route, Existing Line 3 and System 63

Alternative SA-04. 
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• the adequate exploration of the feasibility and prudence of utilizing pipeline route alternative SA-04, 
running through North Dakota, Iowa and Illinois - the only route alternative that significantly reduces 
environmental justice impacts  and also avoids northern and central Minnesota and its sensitive 64

Mississippi Headwaters and Minnesota Lakes regions; 

• and/or a combination of crude by rail and pipeline transport to best respond to changing markets 
conditions.  65

Notably, given the importance of groundwater to supply surface and drinking water resources in the project 
area(s), the presence of numerous hazardous and toxic substances within crude oil, and the substantial time 
requirements for and economic costs of groundwater remediation, it is highly recommended that the 
potential for groundwater impact from an accidental release be more fully assessed and meaningfully 
considered within the assessment of any project alternative. Lastly, we concur with the MPCA comment that 
the environmental impacts from pipeline decommissioning/abandonment/removal also be meaningfully 
assessed and considered with the review of all pipeline project alternatives.  66

VII. Additional Recommendations 

•Additional analysis is required by the Applicant and its agents to fully evaluate conveyance alternatives and 
pipeline routes to identify the alternative with the least environmental, cumulative environmental and 
environmental justice impacts. Specifically, high quality wetland areas, T&E species and habitat, first-order 
tributaries/headwaters, and culturally important lands and federal trust land should be maximally avoided. 
Only then, unavoidable impacts to these sensitive environmental and important cultural resources should be 
maximally mitigated.  

• Additional analysis is required by the Applicant and its agents to fully and meaningfully assess the greenhouse 
gas impacts, i.e., to be consistent with Minnesota goals, in route alternatives analyses and implementing 
enhanced project greenhouse gas emissions (GHG) conditions, if a project alternative is permitted.  We 67

strongly recommend the implementation of following GHG conditions, if a project is permitted: a) conserving 
one and one-half (1.5) acres for every acre of natural habitat impacted; b) planting and maintaining two (2) 

 Seirks, Bill, Minnesota Pollution Control Agency (MPCA) comments on behalf of MPCA to S. Ek, Minnesota Public Utilities 64

Commission (MPUC), dated May 9, 2018, pp. 1-2. See also Seirks, Bill, MPCA to S. Ek, MPUC, dated November 22, 2017, pp. 1-8. 

 See “Crude by Rail, Option Value, and Pipeline Investment,” Thomas R. Covert Ryan Kellogg, Working Paper 23855, National 65

Bureau of Economic Research,1050 Massachusetts Avenue, Cambridge, MA 02138, September 2017, http://www.nber.org/papers/
w23855.

 Seirks, Bill, Minnesota Pollution Control Agency (MPCA) comment on behalf of MPCA to S. Ek, Minnesota Public Utilities 66

Commission, dated May 9, 2018, p. 3. 

 Ibid., p. 2. We agree with the MPCA comment that a carbon neutral footprint strategy should be implemented in the permitting any 67

pipeline alternative, but urge that these conditions be enhanced. For example, conditions of approval for the 2nd upgrade of Line 67 
included conserving an acre for every acre of natural habitat impacted, planing a tree for every tree removed, and funding the 
generation of a kilowatt-hour of renewable energy for every kWh the project consumes.
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native tree species representative of the habitat impacted for every one (1) tree removed; and c) the 
generation of one and one-half (1.5) kilowatt-hours of renewable energy for every kWh the project consumes. 

• Additional analysis is required by the Applicant and its agents to fully and meaningfully assess the cumulative 
environmental impacts from a catastrophic pipeline release - as occurred in Enbridge’s Line 6B in Kalamazoo 
County, Michigan. This assessment should detail the likely environmental impacts and cumulative 
environmental impacts from the large-scale release of dilbit and any other crude oil type and/or petroleum 
products the pipeline may convey over its life time. 

• If permitted in whole or in part, this project must not result in the discharge of sediments and associated 
nutrients to waterways. Best practices should be utilized and alternatives adequately assessed to maximally 
avoid water quality degradation, wetland impact, fish and wildlife habitat impairment, and T&E species and 
habitat degradation. 

•Enbridge has not completed or not adequately completed wetland delineation surveys along the proposed 
pipeline route, and thereby has not fully assessed the wetland impact for the project. It is imperative that 
Enbridge fully disclose all proposed wetland impact so as not to “segment” the regulatory/permit review 
process, and to fully inform the public prior to final agency decision-making. 

•Enbridge has not fully assessed the number and location of pipeline access roads. It is imperative that 
Enbridge fully disclose all proposed access roads for the project so as not to “segment” the regulatory/permit 
review process, and to fully inform the public prior to final agency decision-making. 

•Proposed pipeline routes should be further and more carefully analyzed to maximally avoid wetlands, stream 
crossings, important cultural lands, and sensitive natural resources. Unavoidable wetland impacts should be 
adequately mitigated, and BMPs such as horizontal directional drilling (HDD) should be maximally utilized 
to avoid fish passage impacts and wildlife habitat fragmentation at unavoidable wetland and waterway 
crossings. 

• Additional detailed alternatives analyses should be provided for proposed pipeline installation methods and 
the locations of all proposed significant wetland crossings. Such alternative analysis must be predicated upon 
a robust assessment of wetland avoidance, the minimization of unavoidable wetland impacts, and adequate 
wetland mitigation impact measures for permitted impacts.   68

•Hazardous materials/fuels/lubricants, concrete coating operations, and stream flow diversion pumps should 
be secondarily-contained, and should not be stored or placed during pipe line construction within 100 feet of 
wetlands, waterways, waterbodies or groundwater wells.  69

 Ibid, pp. 21-22, and Wetland Ways: Interim Guidelines or Wetland Protection and Conservation in British Columbia, Wetland 68

Stewardship Partnership, March 2009, p. 7-7.

 Wetland & Waterbody Construction & Mitigation Procedures, Federal Energy Regulatory Commission, Office of Energy Projects, 69

Washington, DC, May 2013, www.ferc.gov, p. 6.
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•Where meandering or multiple stream channels and headwaters exist, a pipeline should be rerouted or more 
carefully routed to minimize the number of water crossings.  70

•Access road locations should be further and more carefully analyzed to maximally avoid wetlands, stream 
crossing and other sensitive natural resources, and unavoidable wetland impacts should be adequately 
mitigated, and BMPs such as free-span bridges without in-stream supports should be maximally utilized to 
avoid fish and other aquatic organism passage impacts and wildlife habitat fragmentation at unavoidable 
stream, creek and other waterway crossings. 

•Maximally utilize free-span bridge structures without in-stream supports for equipment and pipeline crossings 
of large wetland areas, waterways and T&E species habitat.  71

•Detailed, site-specific construction plans with proposed project timelines and scaled drawings should be 
provided identifying all major water crossings.  72

•To minimize environmental and ecological impacts, proposed access road width should be maximally reduced 
to single-tracks and incorporate periodic small turn-out/pass-by locations to allow two-way traffic on single 
lane access roads. 

•To further minimize environmental and ecological impacts, the proposed pipeline construction right-of-way 
width should be reduced to less than 75 feet.  73

•Construction activities, if permitted, should be carefully timed at sensitive areas to minimize impacts on fish 
and wildlife, i.e., migration, breeding periods, etc. 

•To minimize stream and wetland sedimentation construction activities near sensitive natural resources, 
especially first-order streams, headwater areas and near tributaries, should be suspending during periods of 
significant precipitation, i.e., more than a 25-year storm event. 

•To minimize the introduction of invasive and exotic plant species, all construction equipment should be 
thoroughly cleaned prior to an after work in wetlands, near streams/creeks, and in any sensitive natural 
resource areas. 

•All disturbed soil areas should be immediately stabilized following construction activities, using erosion 

 Ibid, p. 10.70

 Ibid, p. 12.71

Ibid, p. 16.72

 Ibid, p. 22.73
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matting/fibre mats (as appropriate), an annual rye cover crop, and native plant species. Pre-construction 
native plant diversity, community, and structure, i.e., forb, shrub and tree layers, should be re-established 
following construction activities. 

•Finally, surface water quality and flow, and high quality diverse wetlands should be maintained, and siltation/
sedimentation maximally avoided at all proposed waterway and large wetland crossings through the maximal 
use the horizontal directional drilling method (HDD) for pipeline installation.  74

Thank you for the opportunity to provide these comments. If you have any questions please contact me at 
231-499-7165 or cgrobbel@grobbelenvironmental.com.  

Sincerely, 
Grobbel Environmental & Planning Associates 

!  
Christopher P. Grobbel, Ph.D.      
Senior Project Manager/Environmental Scientist    

cc Doug Hayes, Sierra Club 
 Moneen Nasmith, Earthjustice  

Access Pipeline Fact Sheet #9 - Water Crossings, Access Pipeline, Northeast Expansion, www.accessexpansion.com, p. 1.74
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Seminar - Leak Detection and Corrective Action for Underground Storage Tanks, Department of Engineering 
Professional Development, University of Wisconsin, 1990. 
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of Wisconsin, 1991. 
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1994. 
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Michigan Departments of Commerce and Natural Resources and the U.S. EPA, Detroit, Michigan, December 1994. 

Seminar - Clean Air Act Amendments, Sec. 112(R) - Process Safety Management and Risk Management 
Compliance, Michigan Association of Environmental Professionals Howell, Michigan, December 1994. 

Workshop - Waste Minimization and Energy Efficiency Workshop - Michigan Departments of Commerce and Natural 
Resources, Traverse City, Michigan, May 1995. 

Training - Risk-Based Corrective Action (RBCA) Applied at Petroleum Sites (ASTM E38-94), ASTM by Foster 
Wheeler Environmental Corporation, Bellevue, Washington, July 14-15, 1995. 

Conference – Restructuring Rural Society and Rural Sociology, Environmental Justice, 58th Annual Meeting, Rural 
Sociological Society, Ritz-Carlton Hotel, Pentagon City, Virginia, August 17-20, 1995. 

Conference – Michigan Chapter of the American Planning Association and the Michigan Society of Planning 
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August 25, 2000. 
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Executive Summary 

1. The SPOT Draft Environmental Impact Statement (“DEIS”) does not show spill risk in a way 
that is meaningful for estimating environmental impact.  

2. The SPOT DEIS relies on two different oil spill size, frequency, and fate models. The results 
from and inputs into the two models do not match one another and are both used in different 
contexts in the DEIS with no explanation for the disparate treatment. 

a. The Environmental Resources Modeling (“ERM”) (2020) and Risknology (2019) 
analyses had different assumptions, data sources, and results.  

b. The ERM (2020) and Risknology (2019) analyses were cited in different sections of 
the SPOT DEIS. 

c. The ERM (2020) report has technical flaws. 
d. The Risknology (2020) report has technical flaws.  

 
3. The SPOT DEIS contains fate modeling exercises, but the Maritime Administration 
(“MARAD”) and the U.S. Coast Guard (“USCG”) do not clearly explain for what analysis they 
used the exercises. The exercises use an offshore spill volume based on a Bureau of Ocean 
Energy Management (“BOEM”) (2012) estimate of 2,200 bbl as a median large offshore spill 
volume. This value is unjustified because it only used data from 1996-2010, which is both too 
short a time frame for characterizing the size and frequency of large spills and does not use 
current spill data. This report section shows the consequences of using longer data sets, 
aggregating volumes from spills attributed to hurricanes, and adding the most recent data 
available. When data from 1972-2017 are used and volumes from spills caused by the same 
hurricane are aggregated, the median spill size (n = 31 spills >1,000 bbl) is 3,489 bbl. 

4. Current data from the Pipeline Hazardous Materials and Safety Administration (“PHMSA”) 
show that offshore and onshore pipeline spills of many sizes and substances are common but 
discrepancies between federal agency records are common. 

5. Comparing risk estimates across settings and agencies is difficult because BOEM, the Bureau 
of Land Management (“BLM”), and the USCG all use different spill size class definitions. The 
USCG has different size classes for inshore and coastal spills. 

6. Based on the amount of oil that SPOT expects to handle at its DWP per year, recent estimates 
of spill risk rates (ABS 2016), and the most recent spill data summary (BOEM 2018), the 
number of offshore pipeline spills in several different spill size categories can be calculated for 
different percent capacities and years of operation. Given the number of spills that may be 
expected and noting that the calculated offshore pipeline spills only account for one potential 
spill source, the potential environmental impacts need to be re-evaluated.   

7. Although the expected number of spills in different size classes were not included in the DEIS, 
some worst credible scenario calculations and general impact analyses were included. I checked 
the calculations of worst credible discharges for subsea and onshore pipelines and found that the 
onshore pipeline volume did not account for flow rates when drag reducing agents are present. 
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1. The SPOT DEIS does not show spill risk in a way that is meaningful for estimating 
environmental impact. 

In the DEIS, MARAD and the USCG cite to and rely on two different oil spill risk analyses in 
different parts of the DEIS: an analysis that the applicant, SPOT Terminal Services, LLC, 
completed and submitted with its application (Risknology) (2019) and an analysis that an 
independent consultant, Environmental Resources Management (“ERM”), completed for the 
agencies (ERM (2020)). The Risknology (2019) and ERM (2020) reports answered questions 
which are only part of the relevant information that would be needed in this DEIS. The two 
reports tried to answer the question: “What are the biggest spills we need to have engineering, 
response, safety, and protocols for?” They defined those by making the spill exceedance curves 
to find the estimates of 100-year and 500-year spill volumes and then the lower 
flammability limits and 12.5 kW/m2 thresholds. ERM (2020) and Risknology (2019) also 
calculated worst credible discharges and modeled where those oil spills would go.  

Spill frequency per isolatable section and the magnitudes of the 100- and 500-yr spills may have 
purpose as engineering tools for determining safety protocols, but they do not answer the 
fundamental question: “How many spills are expected?”  

The DEIS should not include just the 100-year spill or the 500-year spill sizes, but also the spill 
frequencies of spills in different size classes and the numbers of spills in each size class that 
would occur over the life of the project. The DEIS does not include this vital information. In 
Section 6, I used data from the DEIS along with information available from relevant agencies to 
calculate the expected number of spills in various sizes over the life of the SPOT Project. 

The objectives from ERM (2020) included “calculat[ing] oil spill risks for SPOT DWP onshore 
sections” and “calculat[ing] oil spill risks for SPOT DWP offshore sections” (DEIS, Appendix 
H, p. 2). Similarly, Risknology (2019) “assembled a data dossier containing oil spill probability 
failure rate data and estimates to be used as basic event data for qualifying oil spill release 
probabilities” (DEIS, Appendix H, p. 2) for isolatable onshore and offshore sections of the SPOT 
DWP. Both ERM (2020) and Risknology (2019) presented calculated spill frequencies and 
volumes for isolatable sections of the project, but neither attempted to characterize the overall 
probability of a spill. This is not a useful way to present the probability of an oil spill, as a failure 
by any section of the entire oil export system of the SPOT Project will result in a spill. Therefore, 
a more appropriate model would address the overall spill probability, not just the individual spill 
probabilities from each isolatable section. 

As an example, consider a simplified system that has 3 components that might fail. Let  

p1 = probability that component 1 fails,  

p2 = probability that component 2 fails, and  

p3 = probability that component 3 fails.  

Similarly,  

1 - p1 = probability that component 1 doesn’t fail,  
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1 – p2 = probability that component 2 doesn’t fail, and  

1 – p3 = probability that component 3 doesn’t fail. 

We are interested in P, which is the probability that at least one component in the system fails. 
There are lots of ways P occurs and at least one component in the system fails: 

Component 1 fails alone;  
Component 2 fails alone;  
Component 3 fails alone;  
Components 1 and 2 fail;  
Components 1 and 3 fail;  
Components 2 and 3 fail; and 
Components 1, 2 and 3 all fail. 
 

If the failure probabilities (pi’s for each event) are independent, we can calculate this in two 
ways, which yield the same result. 

Method 1: Adding up all the ways that there can be at least one failure: 

Probability(Scenario) = Mathematical expression  

P(Component 1 fails alone) = p1(1 – p2)( 1 – p3) 

P(Component 2 fails alone) = p2(1 – p1)( 1 – p3) 

P(Component 3 fails alone) = p3(1 – p1)( 1 – p2) 

P(Components 1 and 2 fail) = p1p2(1 – p3) 

P(Components 1 and 3 fail) = p1p3(1 – p2) 

P(Components 2 and 3 fail) = p2p3(1 – p1) 

P(Components 1, 2, and 3 all fail) = p1p2p3 

P(At least one component fails) = p1(1 – p2)(1 – p3) + p2(1 – p1)(1 – p3) + p3(1 – p1)(1 – p2) 
+ p1p2(1 – p3) + p1p3(1 – p2) + p2p3(1 – p1) + p1p2p3 
 

P = p1 + p2 + p3 – p1p2 – p1p3 – p2p3 + p1p2p3 

 

Method 2: Finding the probability that no component fails = 1 – P: 

1 – P = (1 – p1)( 1 – p2)( 1 – p3)  

          = 1 – p1 – p2 – p3 +p1p2 + p1p3 + p2p3 – p1p2p3,  

so we see again that the probability that at least one component fails is: 

P = p1 + p2 + p3 – p1p2 – p1p3 – p2p3 + p1p2p3 

which matches the result in Method 1. 
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This is the simplest mathematical case where the three component failure probabilities are 
independent of one another.  

The calculations get more complex, however, when more components are added and there are 
correlations in the failure probabilities. Risknology (2019) estimated failure probabilities of 12 
onshore and 5 offshore isolatable sections. ERM (2020) estimated failure probabilities of 29 
onshore and 6 onshore isolatable sections. Both Risknology (2019) and ERM (2020) also 
considered several hole diameters for each isolatable section, which increased the number of pi’s 
they estimated. In total Risknology (2019) showed 61 pi’s and ERM (2020) showed 302 different 
pi’s.  

Neither model, however, calculated the overall probability of a spill occurring anywhere along 
the Project. ERM (2020) and Risknology (2019) only estimated per component failure 
frequencies (pi’s), which does not lead to an estimate of P per year nor to an overall number of 
spills for the life of the Project. ERM (2020) and Risknology (2019), therefore, are not reliable 
models to understand the frequency of spills that would result from the operation of the SPOT 
Project. Furthermore, if Risknology or ERM had attempted to calculate P, it would only have 
been as accurate as the pi’s contributing to it and how well the relationships (variance and 
covariance) of those discrete probabilities were known. This is a separate concern that MARAD 
and the USCG must address. 
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2. The SPOT DEIS relies on two different spill size, frequency, and fate models. The 
results from and inputs into the two models do not match one another and are both 
used in different contexts in the DEIS with no explanation for the disparate treatment. 

 
a. The ERM and Risknology analyses had different assumptions, data sources, and 

results.  

In the DEIS, MARAD and the USCG cited to both the Risknology (2019) and the ERM (2020) 
spill analysis in different sections and contexts. However, the DEIS did not reconcile the 
different outcomes of the two analyses or explain its choice of which oil spill risk analysis to cite 
in the different portions of the DEIS. In Table 1, I include a detailed chart comparing and 
contrasting the components of the two spill risk analyses. The chart demonstrates how different 
the inputs and results are for the two analyses. 

Table 1. ERM (2020) and Risknology (2019) spill risk analyses. 

Aspect ERM (2020) 
(DEIS Appendix H) 

Risknology (2019) 
(Application Appendix M) 

100- and 500-year spill volumes 
Condensate - 100 year volume 15,936 bbl 194,700 bbl 
Condensate - 500 year volume 434,612 bbl 194,700 bbl 
West Texas Intermediate 
Crude oil - 100 year volume 

16,271 bbl 15,500 bbl (for crude oil) 

West Texas Intermediate 
Crude - 500 year volume 

434,612 bbl 48,500 bbl (for crude oil) 

Western Canadian Select 
Crude – 100 year volume 

17,174 bbl 15,500 bbl (for crude oil) 

Western Canadian Select 
Crude – 500 year volume 

547,278 bbl 48,500 bbl (for crude oil) 

   
Distance to lower flammability limit (LFL) for 100- and 500- year spill volumes 

Condensate - 100 year volume 
distance to LFL  

1.442 km 0.13 km 

Condensate - 500 year volume 
distance to LFL  

7.912 km 0.13 km 

West Texas Intermediate 
Crude oil - 100 year volume 
distance to LFL  

1.964 km 0.78 km (for crude oil) 

West Texas Intermediate 
Crude - 500 year volume 
distance to LFL 

9.753 km 3.16 km (for crude oil) 

Western Canadian Select 
Crude – 100 year volume 
distance to LFL  

2.007 km 0.78 km (for crude oil) 

Western Canadian Select 
Crude – 500 year volume 
distance to LFL  
 

10.863 km 3.16 km (for crude oil) 
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Aspect ERM (2020) 
(DEIS Appendix H) 

Risknology (2019) 
(Application Appendix M) 

Distance to 12.5kW/m2 for 100- and 500- year spill volumes 
Condensate - 100 year volume 
distance to 12.5kW/m2  

0.284 km 0.25 km 

Condensate - 500 year volume 
distance to 12.5kW/m2  

1.195 km 0.25 km 

West Texas Intermediate 
Crude oil - 100 year volume 
distance to 12.5kW/m2  

0.291 km 0.78 km (for crude oil) 

West Texas Intermediate 
Crude - 500 year volume 
distance to 12.5kW/m2  

1.178 km 3.16 km (for crude oil) 

Western Canadian Select 
Crude – 100 year volume 
distance to 12.5kW/m2  

0.398 km 0.78 km (for crude oil) 

Western Canadian Select 
Crude – 500 year volume 
distance to 12.5kW/m2  

1.579 km 3.16 km (for crude oil) 

   
Offshore weather conditions 

Station used NOAA buoy Station 42019, 60 
nm south of Freeport, Texas 

Cited Fugro 2018 for wind 
speeds; generic Gulf of Mexico 
data for temperature and 
relative humidity 

Offshore wind speed  6.5 m/sec = 14.5 miles per 
hour (average) 

95% of wind speeds are > 1.3 
m/sec (2.9 miles per hour); 
 5% of wind speeds are > 5.0 
m/sec (11.2 miles per hour) 
 

Sea surface temperature 25.4 oC (78 oF) 65-95 oF 
Relative humidity 75% 75% 
Hurricane wind speed 60 m/sec = 134 miles per hour  
   
Onshore weather conditions 
Station used Angleton Lake Jackson 

Brazoria County Airport 
 

Offshore wind speed  7.6 m/sec = 17 miles per hour 
(average) 

 

Air temperature 21.3 oC (70 oF)  
Relative humidity 81% 
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Aspect ERM (2020) 
(DEIS Appendix H) 

Risknology (2019) 
(Application Appendix M) 

SPOT Project Isolatable Sections 
Onshore 29 identified, with volume 

(m3), pipeline length, pressure 
(psig), and temperature (oC) 
given  

12 identified, with volume 
(ft3), pressure (psi), and 
temperature (oF) given 

Offshore 6 identified, with volume (m3), 
pipeline length, pressure 
(psig), and temperature (oC) 
given 

5 identified, with volume (ft3), 
pressure (psi), and temperature 
(oF) given 

   
Release scenarios 

Onshore terminal equipment 
hole diameters 

5, 25, 90mm and full bore  
Spill freq’s: Table 3.8 (p. 25) 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Onshore storage tank failure 
hole diameters 

5, 10, 50, 150mm and full bore 
Spill freq’s: Table 3.7 (p. 24) 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Platform Equipment release 
hole diameters 

5, 25, 90mm and full bore 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Onshore pipeline release hole 
diameters 

5, 10, 50, 150mm and full bore 
Spill freq’s: Table 3.5 (p. 23) 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Offshore pipeline release hole 
diameters 

5, 10, 50, 150mm and full bore 
Spill freq’s: Table 3.9 (p. 26) 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Riser release hole diameters 5, 10, 50, 150mm and full bore 
Spill freq’s: Table 3.10 (p. 27) 
 

10, 50, 150mm and full bore  
Spill freq’s: Table 3-3 (page 
16) 

Data source(s) for spill 
frequency calculations 

PHMSA (2020) 
IOGP (2019) 
RIVM (2009) 

PHMSA (2008) 
Spouge (2006) (citing HCR 
database) 
OREDA (1984) 
Garber (2000) 
AME (1998) 

   
VLCC tank breach due to ship collision 

Data source(s) USCG (2019) Moffat and Nichol (2018) 
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Aspect ERM (2020) 
(DEIS Appendix H) 

Risknology (2019) 
(Application Appendix M) 

Marine traffic dead weight tonnage by vessel type (metric tons) 
Fishing 1000 322 
Passenger 240,000 1,401 
Pleasure craft 4 115 
Tanker 350,000 391,932 
Tug tow 500 2,116 
Cargo 80,000 49,062 
Other 5,000 7,494 
SPOT DWP supply vessel 500  
VLCC visiting SPOT DWP  320,000  
   

Marine traffic mean speed (knots) 
Fishing 5.4 8.0 
Passenger 14.7 16.9 
Pleasure craft 13.7 17.7 
Tanker 8.2 7.7 
Tug tow 5.0 10.5 
Cargo 10.2 12.2 
Other 5.6 8.6 
SPOT DWP supply vessel 5  
VLCC visiting SPOT DWP  8.2  
   

Marine traffic number of vessels per year 
Blocks considered 425, 426, 427, 462, 463, A56-

A59 
425, 426, 462, A56-A59;  
A59 designated as anchorage 

Fishing 120 in 2019 22 
Passenger 9 in 2019; 27 in 2050 25 
Pleasure craft 18 in 2019 15.5 
Tanker 25 in 2019; 27 in 2050 17 
Tug tow 2 in 2019 2.5 
Cargo 12 in 2019; 24 in 2050 11 
Other 22 in 2019 24 
SPOT DWP supply vessel 3 in 2019  
VLCC visiting SPOT DWP  156 in 2019  
   

Collision impact energy calculations 
Model cited CMPT (1999)  
Powered and drifting impact 
energies  

Table 3.15 on p. 32; 
calculations verified; ship 
types did not include VLCC 
visiting SPOT DWP 
 
 
 

Table 3.5 on p. 18; ship types 
included passenger, tanker, tug 
tow, other, and cargo 
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Aspect ERM (2020) 
(DEIS Appendix H) 

Risknology (2019) 
(Application Appendix M) 

Collision frequency calculations 
Model cited  CMPT (1999) Lewison (1980) 
Collision frequency  Table 3.16 on p. 34; ship types 

considered = passing tankers, 
cargo ships, and cruise ships 

Table 3.5 on p. 18; frequencies 
given for releasing 10% and 
20% of cargo 
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Risknology (2019) and ERM (2020) did not estimate the same numerical values for the same 
isolatable sections-hole size pi’s, so at least one of the estimates is incorrect (Figure 1). 

 

 

 

a. 

 

b. 

 

Figure 1. Graphical comparison of first and third party spill rate estimates for the same hole 
diameters for the same isolatable segments on a) a linear scale and b) a log-log scale to allow the 
individual estimates more visual separation at the smallest spill frequency estimates. If the ERM 
(2020) and Risknology (2019) estimates for the same isolatable section and hole diameter match, 
they would fall on the 1:1 line. The more they differ from that line, the less confidence we have 
in at least one of them. 
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As both Table 1 and Figure 1 demonstrate, the Risknology (2020) and ERM (2020) analyses are 
wildly divergent and unreliable. Yet, the DEIS relied on both models indiscriminately throughout 
the DEIS.  

b. MARAD and the USCG cited ERM (2020) and Risknology (2019) in different 
sections of the SPOT DEIS. 

The DEIS relies on two separate oil risk analyses in separate sections without explanation. And it 
is unclear, in some sections, which analysis the agencies used. Chapter 3 is an analysis of 
environmental impacts and seems to lean on Risknology (2019). Chapter 4 of the DEIS is an 
analysis of safety considerations and says it relies on ERM (2020) but refers to both analyses. 
Unless the DEIS makes it clear which source they are citing (and why the agencies favor one 
over the other), it seems like the decision was arbitrarily made. The DEIS should explicitly 
compare the methodologies and results of the two and explain why one was preferred over the 
other. 

c. ERM (2020) has technical flaws.  

ERM calculated spill volumes for a specific hole diameter in a range. While using a 5 mm hole 
size to model the volume possible for a leak from a hole ranging from 0-5 mm in size is 
conservative, the same cannot be said when using a 10 mm hole size as representative of hole 
diameters ranging from 5-20 mm, or 50 mm to capture the spill volume of hole diameters from 
20-80 mm (ERM 2020, Tables 3.5, 3.9, and 3.10 for onshore crude oil pipelines, offshore crude 
oil pipelines, and risers, respectively). ERM modeled onshore equipment leaks at 5, 25, and 90 
mm representative hole diameters, as well as full bore ruptures (ERM 2020, Table 3.8). 

ERM and Risknology also used a 0.5 hour shut down time to calculate worst credible spill sizes. 
The DEIS does not justify its use of a 0.5 hour shut down time, nor are there any considerations 
of variability around that value. My questions include: What is a reasonable range of values for 
emergency shut down times? Where did the 0.5 hour come from? I suggest that the PHMSA 
database, which includes incident times and shut down times, could be used to characterize the 
range of actual values and assess how realistic 0.5 hours is. If this value was given to ERM and 
Risknology by the Applicant, then the Applicant should explain how they arrived at it. 

ERM used hole size as a measure of observed spill size. I am not convinced that hole size and 
observed spill size are directly related or that it should be assumed that future spills would show 
a strong relationship between those two variables alone. Obviously, for spills that go unchecked 
for the same length of time under otherwise identical circumstances, a bigger hole means a 
greater loss of oil, but I do not think it can be assumed that all spills will get detected (or 
stopped) at the same speed. (Again, this calls for an evaluation of the assumption of a shut 
down time of exactly 30 minutes.)  

ERM (2020) explicitly ties hole diameter to spill size class (Table 3.7 on p. 24). As a 
counterexample, “[i]n March of 2006, approximately 201,000 gallons [4,786 bbl] of crude oil 
was spilled from the GC-2 Oil Transit Pipeline at the BP Exploration, Alaska (BPXA) Western 
Operating Area. The spill was a result of internal corrosion, which caused a 0.25-inch [6.35 mm] 
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hole in the pipeline” (BLM 2018, Vol. 1, p. 474). Thus, a large spill (greater than 1,000 bbl) can 
result from a small hole (between 5-20mm) in a pipeline. 

ERM (2020) showed three different exceedance curves and included the calculated spill 
frequencies and volumes for each fuel type separately in Attachment D. I confirmed that the spill 
frequency calculations remained consistent across Condensate, West Texas Intermediate, and 
Western Canadian Select crude, and that the differences in the exceedance curves are due only to 
the different spill volumes which result from the physical properties of the specific fuel types. 
ERM (2020) did not show how they calculated spill volumes to make the exceedance curves, but 
the volumes are included in its report.  

I am also uncomfortable with the way ship collision frequencies were modeled. The lack of 
consideration that the very large crude carriers (“VLCCs”) (and other carriers) using the DWP 
could also be collision risks to ships at the DWP may be an important omission.  

d. Risknology (2019) has technical flaws. 

Risknology (2019) just listed the spill rates per isolatable segment without the accompanying 
volumes and no formulae whatsoever, which makes it very hard to confirm either the spill 
frequency or size calculations are correct, although various data sources and modeling programs 
are cited. 

As shown in Table 1, the Risknology (2019) oil spill risk analysis suffers in comparison to the 
one by ERM (2020). For example, ERM (2020) included weather conditions on and offshore, but 
Risknology (2019) only gave offshore winds, and did not include hurricanes in its discussion of 
weather. Risknology (2019) used older data and models than ERM (2020) did in its spill 
frequency calculations. Risknology (2019) did not account for any increases in marine vessel 
traffic over the life of the Project. Like ERM (2020), Risknology (2019) calculated spill volumes 
for a specific value hole diameter in a range but used a more limited set of hole diameters (10, 
50, and 150 mm and full bore, p. 16, Table 3.3). The same concerns raised about how 
representative the hole diameters are and shut down times raised for ERM (2020) apply to 
Risknology (2019). 
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3. The fate modeling exercises use an offshore spill based on a BOEM (2012) estimate of 
2,200 bbl as a median large offshore spill volume. This value is unjustified.  

The median estimate of 2,200 bbl for an oil spill in the DEIS is unjustified. Below, I show the 
consequences of more properly using longer data sets, aggregating volumes from spills attributed 
to hurricanes, and adding the most recent data available. My analysis demonstrates that the DEIS 
should have considered a larger median spill volume as the most likely scenario spill. 

BOEM’s calculation of median offshore spill volume that the DEIS relies upon included large 
spills from 1996 to 2010 (BOEM 2012) (Table 2). “The median size of spills >1,000 bbl that 
occurred during 1996-2010 is 2,240 bbl. The size was calculated based on the nine spills (both 
platform/rigs and pipelines) that occurred during this timeframe and included the DWH oil spill” 
(BOEM 2012, p. 3-59). Oddly, BOEM (2017) cites Anderson et al. (2012) and separates offshore 
spills into pipeline and platform groups, which have median large spill volumes of 1,720 and 
5,066 bbl, respectively, using the same data as BOEM (2012). BOEM (2012) and BOEM (2017) 
use the same data to present an overall offshore median large spill volume in the first case and 
source-specific median large spill volumes in the latter. 

Table 2. Spills included by BOEM (2012) to define median offshore spill volume. 

Spill date Source type Volume (bbl) Rank by volume 
January 26, 1998 Pipeline 1,211 9 
September 29, 1998 Pipeline 8,212 2 
July 23, 1999 Pipeline 3,200 4 
January 21, 2000 Pipeline 2,240 5 = median 
September 15, 2004 Pipeline 1,720 6 
September 24, 2005 Platform/rig 5,066 3 
September 13, 2008 Pipeline 1,316 8 
July 25, 2009 Pipeline 1,500 7 
April 10, 2010 Platform/rig 4,900,000 1 
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ABS Consulting, Inc. (2016) pointed out that using 15 years of data is insufficient for calculating 
large spill occurrence rates. For offshore continental shelf (“OCS”) pipeline spills, there were 
“no major trends identified that would limit the applicable data” to a short (15 year) time period 
(ABS 2016). It would follow that 15 years of data is also insufficient to characterize the 
distribution of large spills volumes (central tendency using the mean or median, or dispersion 
characteristics) using a short time frame.  
 
If we extend available spill data to include information from 1974 to 2012 (a date range 
commonly used in BOEM reports and easily accessible from the BOEM and BSEE websites), 
there were 20 large spills. The spills volumes ranked tenth and eleventh were 4,000 and 3,500 
bbl, respectively, for a median spill volume of 3,750 bbl (Table 3). 
 
Table 3. Spills from 1974 to 2012 used to define median offshore spill volume. Spills in the 
shaded entries are also present in Table 2. Large hurricane spills are denoted with the storm 
name. 

Spill date Source type Volume (bbl) Rank by volume 
April 17, 1974 Pipeline 19,833 2 
September 11, 1974 (Carmen) Pipeline 3,500 11 
December 18, 1976 Pipeline 4,000 10 
November 23, 1979 Platform/rig 1,500 17 
November 14, 1980 (Jeanne) Platform/rig 1,456 18 
December 11, 1981 Pipeline 5,100 6 
February 7, 1988 Pipeline 15,576 3 
January 24, 1990 Pipeline 14,423 4 
May 6, 1990 Pipeline 4,569 8 
August 31, 1992 (Andrew) Pipeline 2,000 14 
November 16, 1994 Pipeline 4,533 9 
January 26, 1998 Pipeline 1,211 20 
September 29, 1998 (Georges) Pipeline 8,212 5 
July 23, 1999 Pipeline 3,200 12 
January 21, 2000 Pipeline 2,240 13 
September 15, 2004 (Ivan) Pipeline 1,720 15 
September 24, 2005 (Rita, 3 spills) Platform/rig 5,066 7 
September 13, 2008 (Ike) Pipeline 1,316 19 
July 25, 2009 Pipeline 1,500 16 
April 10, 2010 Platform/rig 4,900,000 1 

 

The volume for Hurricane Rita in Tables 2 and 3 is the total for three large spills, with individual 
volumes of 1,494 bbl, 1,572 bbl, and 2,000 bbl. Those spills cannot be considered independent 
events, so they are added together as a cumulative volume. However, if we do that for large spills 
for one hurricane, we should also do that for all spills caused by the same storm for all hurricanes 
(See Lubetkin (2020), Table 4). 
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If all composite hurricane-caused spill volumes from 1974 to 2012 were included, the list of 
spills in Table 3 would change to include more spills, and some of the hurricane-caused spills 
listed above would have more oil volume attributed to them. Of 26 spills, the 13th and 14th 
ranked spills had volumes of 3,445 and 3,200 bbl, respectively, which would result in a median 
spill size of approximately 3,320 bbl (Table 4). 

Table 4. Spills from 1974 to 2012 used to define median offshore spill volume. Spills in the 
shaded entries are also present in Table 2. Large hurricane spills are denoted with the storm 
name and total number of spills contributing to the total volume if the volume differs from Table 
3. New total spill volumes from aggregating hurricane spills are in bold. 

Spill date Source type Total Volume 
(bbl) 

Rank by 
volume 

April 17, 1974 Pipeline 19,833 2 
September 11, 1974 (Carmen) Pipeline 3,500 11 
December 18, 1976 Pipeline 4,000 10 
November 23, 1979 Platform/rig 1,500 20 
November 14, 1980 (Jeanne) Platform/rig 1,456 21 
December 11, 1981 Pipeline 5,100 7 
February 7, 1988 Pipeline 15,576 3 
January 24, 1990 Pipeline 14,423 4 
May 6, 1990 Pipeline 4,569 8 
August 31, 1992 (Andrew) Pipeline 2,000 18 
November 16, 1994 Pipeline 4,533 9 
January 26, 1998 Pipeline 1,211 25 
September 29, 1998 (Georges) Pipeline 8,212 5 
July 23, 1999 Pipeline 3,200 14 
January 21, 2000 Pipeline 2,240 16 
October 3, 2002 (Lili, 2 spills) Platform/rig 1,238 23 
September 15, 2004 (Ivan, 8 spills) Pipeline 3,445 13 
September 15, 2004 (Ivan, 7 spills) Platform/rig 1,125 26 
June 29, 2005 (Katrina, 5 spills) Pipeline 1,247 22 
June 29, 2005 (Katrina, 21 spills) Platform/rig 3,067 15 
September 24, 2005 (Rita, 5 spills) Pipeline 1,212 24 
September 24, 2005 (Rita, 17 spills) Platform/rig 7,997 6 
September 13, 2008 (Ike, 6 spills) Pipeline 2,025 17 
September 13, 2008 (Ike, 18 spills) Platform/rig 3,489 12 
July 25, 2009 Pipeline 1,500 19 
April 10, 2010 Platform/rig 4,900,000 1 

 

Still, Table 4 ignores any spills that occurred since 2012. While BOEM online spill statistics1 list 
Excel sheets for 2013-2018, those sheets do not include spills volumes. The 2013 BSEE 
metadata list includes 71 types of data that should be part of the sheet, but 11 columns are 
missing: Spill/Release, Spill Volume, Event Other Type, Event Other Type Description, Oil, 
                                                             
1 https://www.bsee.gov/stats-facts/offshore-incident-statistics 
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Diesel, Condensate, Hydraulic, Natural Gas, Other Type, and Other Type Description. Therefore, 
the most recent oil spill data with volumes listed is from BOEM’s 2018 Oil Spill Risk Study 
(BOEM 2018), which revisited OCS oil spill statistics using data from 1972-2017. I used that 
information to define median offshore spill volume from 1972 to 2017 in Table 5. Spills listed in 
Table 5 with only the year noted are from Appendices B and D (BOEM 2018). The spills >1,000 
bbl from pipelines and platforms (Table 5) can be used to find the most up-to-date and 
comprehensive version of the median offshore large spill volume. Using these 31 offshore spills, 
the median size for spills >1,000 bbl is 3,489 bbl (Table 5), much larger than the median spill 
size (2,200 bbl) MARAD and the USCG consistently rely upon in the DEIS. 

Table 5. Spills from 1972 to 2017 used to define median offshore spill volume. Spills in the 
shaded entries are also present in Table 2. 

Spill date Source type Total Volume 
(bbl) 

Rank by 
volume 

1973 Pipeline 5,000 11 
1973 Platform/rig 9,935 6 
1973 Platform/rig 7,000 9 
April 17, 1974 Pipeline 19,833 2 
September 11, 1974 (Carmen) Pipeline 3,500 15 
December 18, 1976 Pipeline 4,000 14 
November 23, 1979 Platform/rig 1,500 25 
November 14, 1980 (Jeanne) Platform/rig 1,456 26 
December 11, 1981 Pipeline 5,100 10 
February 7, 1988 Pipeline 15,576 4 
January 24, 1990 Pipeline 14,423 5 
May 6, 1990 Pipeline 4,569 12 
August 31, 1992 (Andrew) Pipeline 2,000 23 
November 16, 1994 Pipeline 4,533 13 
January 26, 1998 Pipeline 1,211 30 
September 29, 1998 (Georges) Pipeline 8,212 7 
July 23, 1999 Pipeline 3,200 18 
January 21, 2000 Pipeline 2,240 21 
October 3, 2002 (Lili, 2 spills) Platform/rig 1,238 28 
September 15, 2004 (Ivan, 8 spills) Pipeline 3,445 17 
September 15, 2004 (Ivan, 7 spills) Platform/rig 1,125 31 
September 24, 2005 (Rita, 5 spills) Pipeline 1,212 29 
September 24, 2005 (Rita, 17 spills) Platform/rig 7,997 8 
June 29, 2005 (Katrina, 5 spills) Pipeline 1,247 27 
June 29, 2005 (Katrina, 21 spills) Platform/rig 3,067 19 
September 13, 2008 (Ike, 6 spills) Pipeline 2,025 22 
September 13, 2008 (Ike, 18 spills) Platform/rig 3,489 16 
July 25, 2009 Pipeline 1,500 24 
April 10, 2010 Platform/rig 4,900,000 1 
2016 Pipeline 2,900 20 
2017 Pipeline 16,152 3 



Susan C. Lubetkin, Ph.D.  March 23, 2020 

18 
 

 

4. Current data from the Pipeline Hazardous Materials and Safety Administration 
(“PHMSA”) show that offshore and onshore pipeline spills of many sizes and 
substances are common but discrepancies between federal agency records make 
comparable analyses from different data sources difficult. 

The individual components of the expected number of spills associated with this project can be 
calculated from data available from several Federal agencies. For each type of potential spill 
source, the number of spills expected will be the product of the rate of spill occurrence and the 
exposure variable (e.g., number of years, length of pipeline, number of ships, etc.). That is 

N = RT 

where 

N = number of spills of a given size 

R = occurrence rate of spills of that size 

T = exposure variable. 

There are four system components in the DEIS that should have had estimated spill numbers: 
onshore pipelines, offshore pipelines, the DWP itself, and ship collisions with the DWP or ships 
moored there. Previous data about N and T should be used to estimate R for each infrastructure 
component. Those are all do-able (if only roughly) from publicly available data about number of 
incidents at each of those types of infrastructure or transportation and the number of BBO 
handled, pipeline miles, platform years, or ship years in the same time frame. Those data are how 
the occurrence rates (R for specific spill sources and size classes) can be calculated. Then the 
occurrence rates can be used with the project specific details (TSPOT) to find the number of spills 
(N) each source would be expected to have and the total number for the project over a given 
number of years. A detailed example for offshore pipeline spills is given below in Section 6.  
 
I complied the PHMSA data for spills from 2008-2018, using data available on the PHMSA 
database2 to compare against the data shown in DEIS Section 4.8.2. Offshore Pipeline Incident 
Data and Table 4.8-1. I sorted the data by spill substance, whether the spills were on- or offshore, 
and spill volume. 

Table 6. Offshore crude oil spill incidents by size class, 2008-2018. 

 Size class name and volume range  
 Very small Small Medium Large Total 
Substance <10 bbl >10-100 bbl >100-1000 bbl >1000 bbl  
Crude oil 33 2 1 1 37 

 

                                                             
2 accident_hardardous_liquid_jan2002_dec2009.zip and 
accident_hardardous_liquid_jan2010_present.zip 
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Table 6 matches the total spills shown in Chapter 4 of the SPOT DWP DEIS, Section 4.8.2, 
Table 4.8-1 on p. 4-65. 

Federal agencies do not consistently report oil spills, which makes the use of their data 
challenging. For example, while PHMSA data show 37 offshore crude oil spills between 2008 
and 2018 (DEIS, p. 4-65), that list does not match the spills shown by BOEM (2018). PHMSA’s 
public data included one large oil spill from 2008 and 2018, a spill of 1,500 bbl from Shell 
pipeline on July 25, 2009. BOEM (2018) also lists spills of 1,316 bbl on September 13, 2008 as 
part of the releases due to Hurricane Ike, the 2016 spill of 2,900 bbl, and the 2017 release of 
16,152 bbl. Section 4.8.2 Offshore Pipeline Incident Data  (p.4-65) of the DEIS cites the 
PHMSA data rather than the BOEM (2018) data. 

Three kinds of spills were listed for onshore pipeline spills: crude oil; refined and/or petroleum 
product (non-HVL) which is a liquid at ambient conditions (hereinafter “refined”); and HVL or 
other flammable or toxic fluid which is a gas at ambient conditions (hereinafter 
“HVL/flammable/toxic”) (Table 7). The PHMSA databases also had entries for incidents 
involving biofuel/alternative fuels and carbon dioxide, which I did not catalog. 

Table 7. Onshore spill incidents by substance and size class, 2008-2018. 

Substance 

Size class name and volume range 

Total Very small Small Medium Large 
<10 bbl >10-100 

bbl 
>100-1000 

bbl 
>1000 bbl 

Crude oil 1,362 426 241 63 2,092 
Refined 57 145 70 52 837 
HVL/flammable/toxic 902 210 114 40 1,266 
Total 2,834 781 425 155 4,195 

 

More than half of the total spill incidents onshore involved crude oil (2,092 of 4,195 listed 
spills). One difference between Tables 6 and 7 is the number of crude oil spills that occurred on 
land (2,092) as compared to offshore (37) between 2008 and 2018. The number of incidents 
needs to be placed in the context of the number of pipeline miles and/or volume of oil 
transported (available from the National Transportation Safety Board or the Energy Information 
Administration), but clearly there are non-zero risks for transporting oil by pipeline on land. It 
would be possible to calculate spill risk from these data by dividing these totals by an exposure 
variable such as total pipeline mile-years or billions of total billions of barrels transported. 
Similarly, Anderson et al. (2012), ABSG Consulting, Inc. (2016), and BOEM (2018) provide 
spill rates for spills >1,000 and >10,000 bbl for barges and tankers. However, MARAD and the 
USCG did not provide those calculations as part of the DEIS. 
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5. Comparing risk estimates across settings and agencies is difficult. 
 

a. BOEM, BLM, USCG all use different spill size class definitions. The USCG has 
different size classes for inshore and coastal spills.  

In Table 8, I show the spill size class names and volumes in the original units (barrels or gallons) 
used by the USCG and other agencies and then converted to the other using the relationship 1 bbl 
= 42 gallons. While this DEIS defines large spills as those over 1,000 bbl, that class size limit is 
dramatically larger than (and will thus undercount) the spills that qualify as major inland spill but 
is lower than the cut off for a major coastal spill (shaded cells). 

Table 8. A comparison of spill size categories by agency. 

Agency Very small Small Medium Large  Very large or 
huge 

BOEM <50 bbl 
 
 
<2,100 
gallons 

>50-100 bbl 
 
 
>2,100-4,200 
gallons 

>100-1,000 
bbl 
 
>4,200 to 
42,000 
gallons 

>1,000 -
10,000 bbl 
 
>42,000 to 
420,000 
gallons 
 

>10,000 bbl 
 
 
>420,000 
gallons 

BLM - 
Coastal Plain 
DEIS 2018 
(Solid and 
Hazardous 
Waste) 

<10 gallons 
 
 
 
<0.238 bbl 

>10 to 99.5 
gallons 
 
 
 
>0.238 to 2.38 
bbl 

>100 to 
999.5 
gallons 
 
 
>2.38 to 23.8 
bbl 

>1,000 to 
100,000 
gallons 
 
>23.8 to 
2,381 bbl 
 

>100,000 
gallons 
 
 
>2,381 bbl 

BLM – 
Coastal Plain 
DEIS 2018 
(Petroleum 
Resources) 
 

 <500 bbl 
 
<21,000 gallons 

 >500 bbl 
 
>21,000 gallons 

 Minor Medium Major 
USCG - 
inland 

  <1,000 gallons 
    <23.8 bbl 

  1,000-  10,000 gallons 
            23.8-238 bbl 

  >10,000 gallons 
        >238 bbl 
 

USCG – 
coastal 

<10,000 gallons 
      <238 bbl 

10,000-100,000 gallons 
          238-2,380 bbl 

>100,000 gallons 
     >2,380 bbl 

 

In DEIS Section 3.2.1.4 (p. 3-2) the terms negligible, minor, moderate, or major are defined 
relative to one another. The DEIS (p. 3.2) states that “Major impacts, based on their context and 
intensity (or severity), have the potential to meet the thresholds for significance set forth in CEQ 
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regulations (40 CFR § 1508.27). Major impacts warrant additional attention in a NEPA 
analysis.”  

The DEIS (p. 3-66) further states that “the Applicant provided modeling of a most likely scenario 
spill of 2,200 bbl of oil released over 1 hour for heavy crude (WCS), lighter crude (WTI), and 
condensate.” That oil spill scenario was listed again in reference to the minimum time for a spill 
to reach shore and maximum surface area of floating oil (DEIS, p. 3-67), potential impacts on 
oyster reefs (DEIS, p. 3-9), polycyclic aromatic hydrocarbons (DEIS, pp. 91-92), and effects on 
marine and coastal birds (DEIS, p. 3-113), among others. Not only are all of those stated impacts 
in Chapter 3 of the DEIS based on an estimated large spill median volume (2,200 bbl as reported 
in BOEM 2012) that is too small, the actual median volume of 3,489 bbl qualifies as a major 
coastal spill based on the USCG definition.  
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6. Based on the amount of oil that SPOT expects to handle at its DWP per year, recent 
estimates of spill risk rates (ABS 2016), and the most recent spill data summary (BOEM 
2018), the number of offshore pipeline spills in several different spill size categories can 
be calculated for different percent capacities and years of operation. 

The DEIS does not calculate the number of pipeline or other types of spills of different sizes that 
could occur over the life of the Project. This is a critical piece of information that is missing from 
the DEIS. While only spills >1,000 bbl are tracked in oil spill fate modeling exercises, spills less 
than 1,000 bbl will also have environmental impacts, and those impacts should be considered 
based not only on the median volume of a single spill from each category, but also based on the 
expected total number of spills in each size class. While one spill of 108 bbl (median spill size 
for the 50-999 bbl class shown in Table 25 on p.48 of ABSG Consulting, Inc. (2016)) could 
potentially be characterized as having a relatively small environmental impact, the evaluation of 
expecting 28-56 such events over a 30-year project lifespan is quite different. 

Below I calculated the number of differently sized spills that will occur using spill data and 
occurrence rates reflecting different time periods.  

First, I show the rates calculated using data from 2001-2015 (Anderson et al. 2012) (Table 9), 
which included an estimate that 0.38 spills >1,000 bbl would be expected per billion barrels of 
oil (“BBO”) produced. These are the rates used in BOEM (2012). “The most recent, published 
analysis of trends in OCS spills was used to project future spill risk for this EIS… This report 
presents an analysis of the most recent 15 years of data (1996-2010 data) as well as the previous 
15 years (1985-1999 data). Data for the most recent period reflect spill prevention and 
occurrence conditions. The 15-year record was chosen because it reflects how the spill rates have 
changed while still maintaining a significant portion of the record” (BOEM 2010, p. 3-57). 

Table 9. Calculating spill occurrence rate based on data from 2001-2015. Data in italics are from 
Table 27 of ABSG Consulting, Inc. (2016). 

Volume (bbl) Number of spills Percent of spills Occurrence rate 
per BBO 
handled 

1-9 bbl 77 56.6 9.77 
10-49 bbl 35 25.7 4.44 

50-999 bbl 21 15.4 2.66 
>1,000 bbl 3 2.2 0.38 

Total 136 100.0 17.27 
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Statistically speaking, it is best to use the longest time series possible to have the most robust 
data set. Since BOEM (2012 and 2017) rely on constant spill occurrence rates, it is important to 
test for the stability of the rate over varying time windows. Anderson et al. (2012) concluded that 
data from 1974 to 2010 had higher spill rates than rates that only used the spills using the last 15 
or 20 years of data. ABSG Consulting, Inc. (2016) re-evaluated the best time ranges for 
calculating spill rates for pipeline, platform, barge, and tanker spills. For pipeline spill data, 
ABSG Consulting, Inc. (2016) performed several tests of trends (Kendall’s test; runs-up, runs-
down; Spearman rank correlation) over different time periods and found that for pipeline spills 
“the number of spills per 0.5 [billion barrels] of oil produced has exhibited very little trend . . . 
Over the whole period, no statistical trend was discernible. . . . [T]he general conclusion of this 
analysis was that the pipeline data exhibited no compelling trends” (ABS 2016, pp 45-46). 

Based on Table 41, in ABSG Consulting, Inc.’s report (ABSG Consulting, Inc. (2016), p. 71), 
the best data period for estimating the rate of outer continental shelf oil spills is the full data 
record from 1974-2015, during which time the occurrence rate of large (>1,000 bbl) spills was 
0.89 per billion barrels of crude oil (“BBO”) (ABSG Consulting, Inc. (2016), Table 21, p. 46  
and Fig. 39, p. 72) handled through offshore pipelines (Table 10).  

Table 10. Calculating spill occurrence rate (from offshore pipelines) based on data from 1974-
2015. Data in italics are from Table 26 of ABSG Consulting, Inc. (2016). This assumes 17.9 
BBO were handled (ABSG Consulting, Inc. (2016) Table 21). 

Volume (bbl) Number of spills Percent of spills Occurrence rate 
per BBO 
handled 

1-9 bbl 307 67.9 17.27 
10-49 bbl 84 18.6 4.73 

50-999 bbl 45 10.0 2.54 
>1,000 bbl 16 3.5 0.89 

Total 462 100.0 25.43 
 

To update the oil spill occurrence rate to the years 1972-2017, I needed to update the spill record 
and the BBO handled to the same years. I did this by first confirming that the BBO reported in 
ABSG Consulting, Inc. (2016) was reproducible (within the limits of accessible oil production 
records) (Step 1) and then adding the BBO produced in 1972, 1973, 2016, and 2017 for the Gulf 
of Mexico, Alaska and Pacific regions, to the extent the data were available (Step 2). 

Step 1. ABSG Consulting, Inc. (2016) uses an estimate of 17.9 BBO handled from 1974-2015. I 
compiled data regarding the amount of oil handled in the Gulf of Mexico compiled from BSEE 
reports,3 which showed the data in year ranges 1971-1976, 1977-1982, 1983-1988, 1989-1994, 

                                                             
3 https://www.data.bsee.gov/Main/HtmlPage.aspx?page=annualRegion 
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1995-1999, 2000-2004, and 2005-present separately and from annual data for oil production in 
the Alaska and Pacific regions,4 which were only available for 2010-2019 (Table 11). 

Table 11. Oil production by year and region collated from BSEE reports. 

Year GoM Region Year GoM Region Alaska Pacific 
1971 375,808,909 1996 368,830,338   
1972 373,306,660 1997 411,594,479   
1973 365,976,015 1998 444,225,186   
1974 338,138,486 1999 495,127,788   
1975 309,839,434 2000 522,996,889   
1976 300,545,977 2001 558,113,553   
1977 283,671,320 2002 566,978,518   
1978 275,969,407 2003 560,991,048   
1979 263,264,455 2004 534,745,349   
1980 264,610,822 2005 466,925,700   
1981 263,280,715 2006 472,077,444   
1982 286,089,617 2007 468,008,677   
1983 320,227,013 2008 423,394,331   
1984 354,642,427 2009 570,309,328   
1985 350,338,291 2010 566,628,383 1,337,999 21,707,342 
1986 355,532,013 2011 481,697,356 1,057,866 19,820,270 
1987 327,549,054 2012 464,791,806 627,108 17,678,493 
1988 301,201,970 2013 458,988,197 669,148 18,565,833 
1989 280,625,084 2014 510,468,339 625,303 18,506,540 
1990 274,551,708 2015 553,006,948 609,912 11,451,040 
1991 294,675,668 2016 585,353,426 546,340 6,142,614 
1992 304,809,714 2017 613,315,401 517,002 5,713,059 
1993 308,579,344 2018 642,062,930 498,216 4,873,812 
1994 313,936,376 2019 686,452,909 479,711 4,389,575 
1995 345,038,860     

 

The total of 16.73 BBO I found using the annual production (Table 12) is not exactly 17.9 BBO. 
The difference of roughly 1.2 BBO may be due to not including data about the production in 
Alaska or the Pacific from 1974 to 2009. (If the combined production of the Alaska and Pacific 
regions was averaged approximately 33 million bbl per year for those intervening 36 years, the 
discrepancy would be fully explained.) Based on the general agreement between total BBO 
produced from the ABSG Consulting, Inc. (2016) and the volume shown in Table 12, I felt 
confident that I was using the correct data to supplement ABSG Consulting, Inc. (2016) to BBO 
handled from 1972-2017. 

 

                                                             
4 https://www.data.bsee.gov/Production/OCSProduction/Default.aspx 
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Table 12. The total barrels of oil from 1974-2015 (shaded values in Table 11) from each region 
individually and combined from Table 11 add to 16.73 BBO.  

Total oil 
production for 
1974-2015 

Regional production in barrels Total 
(bbl) 

Total 
(BBO) 

GoM  Alaska Pacific   

16,617,017,412 4,927,336 107,729,518 16,729,674,266 16.73 

 

Step 2. I added data from 1972, 1973, 2016, and 2017 to compute new spills occurrence rates per 
BBO produced (Table 13). Note that unlike Table 11, which showed volumes in bbl, this table 
uses BBO. 

Table 13. Estimating the total offshore oil production from 1972-2017 by supplementing an 
existing estimate. 

BBO Source 

17.9 
Total given in ABSG Consulting, INC. (2016) 
for 1974-2015 (in BBO) 

0.373 GoM 1972 
0.366 GoM 1973 
0.585 GoM 2016 
0.613 GoM 2017 
0.0005 Alaska 2016 
0.0005 Alaska 2017 
0.0061 Pacific 2016 
0.0057 Pacific 2017 
19.85 Total estimate for all regions, 1972-2017 

 

Once I found the total BBO produced, I used that with the updated spill record to find spill 
occurrence rates for different spill size classes (Table 14). The size classes do not match those in 
earlier tables because BOEM (2018) used different volume thresholds for grouping spills. No 
data were given for spills <50 bbl. The rates of pipeline spills 100-999 bbl can be compared 
across Tables 9, 10, and 14 directly. The rate of spills >1,000 bbl from 1972-2017 is 0.76 + 0.20 
= 0.96 per BBO produced. 
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Table 14. Data from Table 8 (p. 14) of BOEM (2018) using spills from 1972-2017; assume 19.85 
BBO handled. 

Volume (bbl) Number of 
spills 

Percent of 
spills 

Occurrence rate 
per BBO 
handled 

1-49 bbl No data   
50-99 bbl 16 22.9 0.81 

100-999 bbl 35 50.0 1.76 
1,000-10,000 bbl 15 21.4 0.76 

>10,000 bbl 4 5.7 0.20 
Total spills > 50 bbl 70 100.0 3.53 

 

According to the DEIS, the maximum flow rate will be 85,000 bbl/hr, which is the same as 
2,040,000 bbl/day, which is the same as 744,600,000 bbl/yr (0.7446 BBO/yr) if it were to run at 
100% capacity. That is more oil than has been produced in any year in the entire Gulf of Mexico 
region. 

It is possible that the SPOT DWP would not function at 100% capacity all the time, so this 
represents a maximum rate of oil handling per year. I calculated the expected number of spills in 
different size classes using the occurrence rates in Tables 9, 10, and 14 for 50%, 75%, and 100% 
oil capacity use for one year and for 30 years of operations (Tables 15-20). 

I used BBO as the exposure variable because, according to ABS (2016, p. 10): “Oil handled has 
long been used as an exposure variable for estimating spill rates. It is easily and intuitively 
defined, can be easily computed from historical production and commerce data, and can be 
estimated for future periods. Each of these factors makes it particularly applicable.” Both BOEM 
(2012) and BOEM (2017) also use BBO as the exposure variable to calculate the expected 
number of large oil spills. “The mean number of future spills … is calculated by multiplying the 
spill rate … by the volume of oil estimated to be [handled] as a result of a proposed action … 
Spill rates were calculated based on the assumption that spills occur in direct proportion to the 
volume of oil handled and are expressed as number of spills per billion barrels of oil handled 
(spills/BBO)” (BOEM 2012, p. 3-59). “The estimation process uses a spill rate constant, based 
on historical accidental spills… expressed as a mean number of spills per billion barrels of oil 
handled (BOEM 2017, p. 3-123). 

Just as with the calculations of the median volume of large offshore spills, the spills rates of 
occurrence are sensitive to the length of time oil spill data are included. For consistency, the 
same data should be used in both the calculation of the large spill median volume and any other 
analyses. 

To show the importance of selecting the appropriate data range, I have included three sets of spill 
size class occurrence rates in Tables 15-17. Table 15 uses occurrence rates based on data from 
2001-2015, shown in Table 9 of this report. Table 16 uses the longer “full record” cited in ABSG 
Consulting, Inc. (2016), and uses data from 1974-2015, as shown in Table 10 of this report. 
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Finally, Table 17 uses the same data range as I used to find the median volume of large spills, 
data from 1972-2017, as shown in Table 14. 

Using different data sets to calculate spill occurrence rates leads to significantly different 
numbers of expected spills, even in a single year (Tables 15-17). 

Table 15. Number of expected spills by size class spills using occurrence rates based on data 
from 2001-2015 from Table 9 and 1 year of operation (ABSG Consulting, Inc. 2016). 

  Percent capacity 
  50 75 100 
BBO handled in 1 year 0.3723 0.55845 0.7446 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

1-9 bbl 9.77 3.64 5.46 7.27 
10-49 bbl 4.44 1.65 2.48 3.31 
50-999 bbl 2.66 0.99 1.49 1.98 
>1,000 bbl 0.38 0.14 0.21 0.28 
Total 17.25 6.42 9.63 12.84 

 

Table 16. Number of expected spills by size class spills using occurrence rates based on data 
from 1974-2015 from Table 10 and 1 year of operation (ABSG Consulting, Inc. 2016). 

  Percent capacity 
  50 75 100 
BBO handled in 1 year 0.3723 0.55845 0.7446 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

1-9 bbl 17.27 6.43 964 12.86 
10-49 bbl 4.73 1.76 2.64 3.52 
50-999 bbl 2.54 0.95 1.42 1.89 
>1,000 bbl 0.89 0.33 0.50 0.66 
Total 25.43 9.47 14.20 18.94 
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Table 17. Number of expected spills by size class spills using occurrence rates based on data 
from 1972-2017 from Table 14 and 1 year of operation. Note the difference in size class volumes 
from Tables 15 and 16. 

  Percent capacity 
  50 75 100 
BBO handled in 1 year 0.3723 0.55845 0.7446 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

50-99 bbl 0.81 0.30 0.45 0.60 
100-999 bbl 1.76 0.66 0.98 1.31 
1,000-10,000 bbl 0.76 0.28 0.42 0.57 
>10,000 bbl 0.2 0.07 0.11 0.15 
Total  3.53 1.24 1.86 2.48 

Using the most comprehensive and up-to-date data with an estimate of the amount of oil to be 
handled at the SPOT DWP shows that there could be as many as 10 to 21 spills >1,000 bbl 
associated with the project over 30 years (Table 20). 

Table 18. Number of expected spills by size class spills using occurrence rates based on data 
from 2001-2015 (ABSG Consulting, Inc. 2016) from Table 9 and 30 years of operation. 

  Percent capacity 
  50 75 100 
BBO handled in 30 years 11.169 16.7535 22.338 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

1-9 bbl 9.77 109.12 163.68 218.24 
10-49 bbl 4.44 49.59 74.39 99.18 
50-999 bbl 2.66 29.71 44.56 59.42 
>1,000 bbl 0.38 4.24 6.37 8.49 
Total 17.25 192.67 289.00 385.33 

 

Table 19. Number of expected spills by size class spills using occurrence rates based on data 
from 1974-2015 (ABSG Consulting, Inc. 2016) from Table 10 and 30 years of operation. 

  Percent capacity 
  50 75 100 
BBO handled in 30 years 11.169 16.7535 22.338 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

1-9 bbl 17.27 192.89 289.33 385.78 
10-49 bbl 4.73 52.83 79.24 105.66 
50-999 bbl 2.54 28.37 42.55 56.74 
>1,000 bbl 0.89 9.94 14.91 19.88 
Total 25.43 284.03 426.04 568.06 
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Table 20. Number of expected spills by size class spills using occurrence rates based on data 
from 1972-2017 from Table 14 and 30 years of operation. 

  Percent capacity 
  50 75 100 
BBO handled in 30 years 11.169 16.7535 22.338 
Spill size range Spill rate per 

BBO handled 
Expected numbers of spills 

50-99 bbl 0.81 9.05 13.57 18.09 
100-999 bbl 1.76 19.66 29.49 39.31 
1,000-10,000 bbl 0.76 8.49 12.73 16.98 
>10,000 bbl 0.2 2.23 3.35 4.47 
Total  3.53 37.19 55.79 74.39 

 

Given the number of spills that may be expected (i.e., between 74 and 568 total spills can be 
expected at 100% capacity over 30 years) and noting that the calculated offshore pipeline spills 
only account for one potential spill source, the potential environmental impacts need to be re-
evaluated.  

The numbers of expected spills in Table 20 are based on the method that BOEM has used in 
other EISs. Still, it is important to know that the simplistic model of N = RT, where T = number 
of BBO handled and R is a constant, is not always the right one to use. I am showing what the 
conclusions would be if it were applied because BOEM typically wants to base spill 
occurrence on BBO handled. Since that is the method applied in BOEM (2012), which is cited in 
this DEIS for other reasons, it is logically consistent to apply it here. I am not saying that the 
numbers are any good, because as with all models, “Garbage in, garbage out.”  

An alternative method for calculating spill occurrence is to use the amount of physical 
infrastructure and time of use as the exposure variable. For example, spills risks could be 
measured against the number of pipeline miles in use each year (Table 21). For this project, “A 
total of two collocated 36-inch O.D. 46.4-mile long crude pipelines would be constructed” (ERM 
2020). This is a total of 92.8 mi, or 149.3 km of subsea pipeline. 
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Table 21. 90% Confidence intervals for GoM and Pacific OCS offshore pipeline, platform, and 
loss of well control (LOWC) hydrocarbon spills statistics (1972 to 2017). Data compiled from 
Tables 11, 12, and 13 (pp. 18-19 of BOEM 2018). 

Source Spill Size 
(bbl) 

Lower bound Mean 
Frequency 

Upper bound Unit 

Pipeline 50-1,000 8.77 11.46  14.61 per 105 km-yr 
 >1,000 2.70 4.27 6.29  
      
Platform 50-1,000 4.97 5.13 6.64 per 104 well-

yr 
 >1,000 0.12 0.29 0.61  
      
LOWC 50-100 0.04 0.18 0.40 per 104 well-

yr 
 100-1,000 0.07 0.22 0.44  
 1,000-1,0000 0.00 0.00 0.04  
 >10,000 0.00 0.04 0.20  
 LOWC Total 0.22 0.44 0.73  

 

Eschenbach and Harper (2006) computed the amount of oil produced and handled and the 
amount of infrastructure used to extract and transport it in the Gulf of Mexico and Pacific regions 
from 1972-2005 (Table 22, adapted from Table A12 in Lubetkin (2020)). 

 

Table 22. A comparison of the offshore pipeline length used and oil volume produced in the Gulf 
of Mexico and Pacific from 1972-2005 and the expected yearly production for the SPOT DWP. 

 Exposure variable:  Infrastructure required 
Source Pipeline BBO handled Pipeline/BBO 
Eschenbach 
and Harper 
(2006) 
 

2.603 x 105 km-yr 13.535 19,232 km-yr/BBO 

SPOT DEIS 149.3 km 0.7446 per year      200.5 km-yr/BBO 
 

Before just blindly applying these rates per 105 km-yr (Table 21) of offshore pipeline to the 
SPOT DWP offshore pipeline length, it is important to recognize that the amount of oil moving 
that would move through those pipeline would do so at nearly 96 times the load per km-yr than 
in other projects in the Gulf of Mexico (Table 22). 
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7. Although the expected number of spills in different size classes were not included in the 
DEIS, some worst credible scenario calculations and general impact analyses were 
included. I checked the calculations of worst credible discharges for subsea and onshore 
pipelines and found that the onshore pipeline volume did not account for flow rates 
when drag reducing agents are present. 

ERM (2020) (p. 38) uses a worst case discharge of 687,272 bbl for a subsea release. This is due 
to 30 minutes of release at 1.5 times the maximum flow rate and the volume in the pipeline that 
would drain after the pipeline is shut down: 

0.5 hr x 1.5 x 85,000 bbl/hr + 623,522 bbl in the line =  

63,750 bbl + 623,522 bbl =  

687,272 bbl. 

As I noted above, the DEIS’s choice to assume a shut down time of 0.5 hours was unjustified and 
problematic. In Table 23, I show spill discharge volumes that could occur if it takes longer than 
0.5 hours to shut down the offshore pipeline. 

Table 23. What if it takes longer to shut down the pipeline? 

Time to shut down 
pipeline (hrs) 

x 1.5 x 85,000 bbl per 
hour 

+ Volume in the 
pipeline (bbl) 

= Discharge (bbl) 

0.5 63,750 623,522 687,272 
1 127,500 623,522 751,022 
2 255,000 623,522 878,522 
4 510,000 623,522 1,133,522 
8 1,020,000 623,522 1,643,522 

16 2,040,000 623,522 2,663,522 
24 3,060,000 623,522 3,683,522 
48 6,120,000 623,522 6,743,522 

 

ERM (2020) (p. 41) uses a worst case discharge of 82,208 bbl on land from a pipeline or 
600,000 bbl from a storage tank based on its working capacity. 

The on-land pipeline is assumed to have 0.5 hours until shut down, a flowrate of 42,500 bbl/hr 
and a standing volume of 60,958 bbl: 

0.5 hr x 42,500 bbl/hr + 60,958 bbl =  

21,250 bbl + 60,958 bbl = 82,208 bbl. 
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Although I was able to reproduce the worst credible discharge calculations shown, I believe 
ERM (2020) missed an important detail. The flow rate for onshore pipelines could be up to 
63,025 barrels per hour (“bph”) when a drag reducing agent is used (DEIS p. 4-47), instead of 
the 42,500 bph used in the calculations shown thus far. If we account for that larger flow rate, the 
worst credible discharge from a pipeline on land is: 

0.5 hr x 63,025 bbl/hr + 60,958 bbl =  

31,512.5 bbl + 60,958 bbl = 92,470.5 bbl 

and thus the value used in the DEIS is more than 10,000 bbl too small. 
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Summary 

The SPOT DWP DEIS did not adequately model the risks of oil spills or consider its 
environmental impacts.  

The oil spill risk analyses by Risknology (2019) and ERM (2020) were necessary but not 
sufficient for examining potential oil spills. Further, the two analyses relied on in the DEIS had 
technical flaws and results that differed from one another substantially.  

The median volume for large spills used in the DEIS is based on data that are too limited in 
scope and not current, leading to an estimated median volume that is too small.  

It is possible to calculate expected numbers of spills in different size categories using 
methodology used in previous work (BOEM 2012 and BOEM 2017) and updated spill and 
exposure data. As an example, I showed calculations of the number of spills expected in several 
size classes from offshore pipelines. As many as 21 large offshore spills (of greater than 1,000 
bbl of oil) could be expected if the model applied in other settings (BOEM 2012 and BOEM 
2017) is appropriate here. This is only a partial estimate of the number of spills that could occur 
because it only accounts for one infrastructure component. 

The worst credible discharge estimate for pipelines on land did not use the flow rate achievable 
with a drag reducing agent. The worst credible scenario, and other scenarios, rely on spill volume 
modeling that assumes that the isolatable section that failed can be shut down in 30 minutes, for 
which no data were shown to justify how accurate or precise that figure is. 

Given the number of offshore spills that may be expected (Table 20) and noting that the 
calculated offshore pipeline spills only account for one potential spill source, the environmental 
impacts of more spills of all sizes need to be considered, using updated occurrence rates and 
median volumes.  

As a way of putting the size of the SPOT DWP oil volume ambitions in context, consider that the 
estimated 100% capacity barrels of oil that could be handled per year (7,446,000 bbl) exceeds 
the largest annual production amount ever recorded in the Gulf of Mexico (Table 11). Further, 
the potential for handling up to 22 BBO over 30 years is approaching the magnitude of 
cumulative OCS oil high production scenario (25.806 BBO) forecast for the entire Gulf of 
Mexico from 2017-2086 (BOEM 2017, p. 3-124, Table 3-19). For the Gulf of Mexico region, 
29.29 oil spills >1,000 bbl are expected in that time frame. If the risks per BBO are similar for 
the SPOT DWP, the expected number of spills would also be similar, but in a compressed time 
frame (30 years instead of 70) and in a much smaller geographic area. 
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M.S., QERM: Multi-source mixing models: food web determination using stable isotope tracers 
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whales. Forthcoming chapter in the second edition of The Bowhead Whale. 
 
Lubetkin, S. C., Zeh, J. E., Rosa, C., and George, J. C. Evidence of a decadal scale shift in the carbon 

sources for the Beaufort and Bering Seas from stable isotopic records in bowhead whale (Balaena 
mysticetus) baleen. 
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environmental impact statements. Poster at the Alaska Marine Sciences Symposium, January 27-
30, 2020. 

 
September 22-23, 2016, Washington, DC. Science and Tools for Developing Arctic Marine Protected 

Area Networks: Understanding Connectivity and Identifying Management Tools. Invited 
participant to the Arctic Council, Protection of the Arctic Marine Environment (PAME) 
scientific working group. 

 
Lubetkin, S. C., and Lessard, E. J. 2013. Habitat modeling of Pseudo-nitzschia distribution and toxicity in 

the coastal waters of the northwest Pacific using non-parametric multiplicative regression.  
Poster at the 7th Annual Harmful Algal Bloom Symposium, Sarasota, Florida, October 2013. 

 
Lubetkin, S. C., and Lessard, E. J. 2013. Habitat modeling of Pseudo-nitzschia distribution and toxicity in 

the coastal waters of the northwest Pacific using non-parametric multiplicative regression. Oral 
presentation at the Association for the Sciences of Limnology and Oceanography meeting, New 
Orleans, Louisiana, February 2013. 

 
Lubetkin, S. C., and Zeh, J. E. 2006. Deriving age-length relationships for bowhead whales (Balaena 

mysticetus) using a synthesis of age estimation techniques.  Paper SC/58/BRG14 presented to the 
International Whaling Commission Scientific Committee, June 2006. 

 
Lubetkin, S. C., Zeh, J. E., Rosa, C., and George, J. C. 2004. Deriving von Bertalanffy age-length 

relationships for bowhead whales (Balaena mysticetus) using a synthesis of age estimation 
techniques.  Paper SC/56/BRG3 presented to the IWC SC, June 2004. 

 
Lubetkin, S. C. 2000. Bowhead whale age determination: extending estimates from baleen stable isotope 

signatures. Oral presentation at the 4th Meeting of the Society of Marine Mammalogy Northwest 
Student Chapter. University of Washington, Seattle, Washington, April 29, 2000.  

 
Lubetkin, S. C. and Simenstad, C. A. 1997. Food web determination using a multiple stable isotope 

mixing model. Poster at the 14th Biennial Estuarine Research Federation International 
Conference:  The State of Our Estuaries.  Providence, Rhode Island, October 12-16, 1997. 

 
November 7-9, 1996, Savannah, Georgia. Land Margin Ecosystems Research Program Workshop.  

(Participant with Charles Simenstad.) 
 
February 3-6, 1996, Woods Hole, Massachusetts. Land Margin Ecosystems Research Program 

Workshop. (Participant with Charles Simenstad.) 
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COMMUNITY INVOVLEMENT AND SERVICE 
 
Alaska Wilderness League Leadership Council (charter member, January 2019-present) 
 
Social Venture Partners (partner from 2005-present) 

• Inaugural cohort of the Conservation Philanthropy Fellowship Program in Autumn 2013 
• Service on the Environment Collective Action Team (EnviroCAT) (October 2015-present, co-

chair June 2017-present) 
 

Lake Union Civic Orchestra (cello, 1995-present) 
 
Sustainable Seattle Board of Directors (October 2015-October 2017) 
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MARITIME ADMINISTRATION / U.S. COAST GUARD 

SPOT TERMINAL SERVICES DEEPWATER PORT LICENSE APPLICATION 

DOCKET ID: MARAD-2019-0011 

 

 

DECLARATION OF TODD CLOUD 

 

1. My name is Todd Cloud. I am more than 18 years of age and competent to make 

this declaration.  

2. All matters in this declaration are based on my personal knowledge. 

3. I am a chemical engineer with 22 years of consulting experience in interpreting 

and implementing the 1970 Clean Air Act and subsequent amendments. I have particular 

expertise in air permit matters involving federal/major New Source Review (NSR), state/minor 

NSR, non-attainment NSR, Prevention of Significant Deterioration, Reasonably Available 

Control Technology, Best Available Control Technology, and Lowest Achievable Emission Rate 

determinations, and in air dispersion modeling (ISCST3, AERMOD, CALPUFF).  

4. Attachment 1 hereto is a true and accurate copy of my curriculum vitae. 

5. I have reviewed the Draft Environmental Assessment Statement prepared by the 

Maritime Administration (MARAD) and the U.S. Coast Guard for the pending SPOT Terminal 

Services Deepwater Port License, Docket MARAD-2019-0011, and associated materials 
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including air permit applications, agency review documents and decisions, and air modeling 

protocol and files.  

6. Through my education, training, and experience, and my review of the relevant 

documents, I have developed observations, findings, and opinions regarding the Texas Council 

on Environmental Quality’s and U.S. EPA Region 6’s air permit decisions for the project and the 

adequacy of the Draft Environmental Impact Statement’s air impact analysis for the project. 

7. Attachment 2 hereto is a true and accurate copy of my observations, findings, and 

opinions regarding air impacts, permitting decisions, and the adequacy of the Draft 

Environmental Impact Statement’s air impact analysis for the project. 

I declare under penalty of perjury that the foregoing is true and correct.  

 

Executed on March 22, 2020 in the State of Georgia. 

 

 

      ______________________________________ 

      Todd Cloud 
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Summary  
Years of Experience  
20+  

Industries  
• Pulp & Paper  

• Wood Products 

• Oil and Gas 

• Upstream/Midstream 

• Onshore 

Types of Facilities  
• Production Facilities 

• Terminal 

• Refineries 

Areas of Expertise  
• Federal/major New Source 

Review (NSR), state/minor NSR  

• Prevention of Significant 
Deterioration (PSD)  

• Reasonably Available Control 
Technology (RACT) 

• Best Available Control 
Technology (BACT)  

• Lowest Achievable Emission 
Rate (LAER) determinations  

• Air dispersion modeling 
(ISCST3, AERMOD, CALPUFF)  

• Auditing and compliance 
program development  

• Notice of Violation (NOV) 
response and mitigation 

• Expert witness and litigation 
support   

Education 
Bachelor, Chemical Engineering, Georgia Tech 

Juris Doctorate, University of Georgia School of Law 

 

Recent Project Experience  
Sun Bio Materials (U.S.) Company 
Arkadelphia, AR 

Secured the Prevention of Significant Deterioration (PSD) pre-
construction authorizations for $2,000,000,000 softwood pulp 
mill and linerboard manufacturing facility in Arkadelphia, AR.  
Supported pre-engineering and design efforts needed to secure 
air permit.  Completed all federal Class II National Ambient Air 
Quality Standards (NAAQS) and PSD Increment air dispersion 
modeling demonstrations.  Completed all federal Class I PSD 
Increment and Air Quality Related Values (AQRV) modeling 
demonstrations for Federal Land Manager (FLM) review and 
approval for three Class I areas.  Negotiated Best Available 
Control Technology (BACT) emission limits as well as draft permit 
conditions.  Supported Sun Bio through contentious public 
hearing process. 

Harbor Island Crude Oil Terminal 
Corpus Christi, TX 

Secured the Prevention of Significant Deterioration (PSD) pre-
construction authorizations for $1,400,000,000 crude oil storage 
terminal (200,000,000 bbl) and marine loading (160,000 bph) 
facility in Corpus Christi, TX.  Supported pre-engineering and 
design efforts needed to secure air permit.  Completed all  
federal Class II National Ambient Air Quality Standards (NAAQS) 
and PSD Increment air dispersion modeling demonstrations.  
Completed the state-only Effects Screening Level (ESL) air 
dispersion modeling risk assessments.  Assessed best achievable 
control technologies (BACT) for all new or modified emission 
units. 

Colombo Energy 
Greenwood, SC 

Reviewed, revised, and revamped all previously secured state-
only pre-construction authorizations for a $140,000,000 wood 
pellet manufacturing facility (500,000 metric ton/year) located in  
Greenwood , South Carolina.  Affirmed Prevention of Significant 

Attachment 1EXHIBIT C



Recent Project Experience (continued) 
Deterioration (PSD) minor source status of facility pursuant to a concurrent enforcement action and plant 
divestiture.  Completed all state Class II National Ambient Air Quality Standards (NAAQS air dispersion 
modeling demonstrations.  Supported engineering and design efforts for additional air pollution controls 
on the pellet cooler operations.  Completed the state-only air dispersion modeling air toxic risk assessments.   

Sunoco Logistics Partners 
Nederland, TX 

Secured Texas minor New Source Review (NSR) pre-construction authorizations to modify the existing 
Nederland, TX marine terminal operations to accommodate 500,000 bpd ethane receiving, compression, 
storage and transport facility.  Supported pre-engineering and design efforts needed to secure air permit 
Assessed best achievable control technologies (BACT) for all new or modified emission units.  Completed 
all federal Class II National Ambient Air Quality Standards (NAAQS) and PSD Increment air dispersion 
modeling demonstrations.  Completed Effects Screening Level (ESL) dispersion modeling risk assessments.   

Fram Renewable Fuels 
Various Locations, GA 

Supported all aspects of Clean Air Act compliance for the combined 1,000,000 metric ton/year Fram 
Renewable Fuels operations in Baxley, GA (Appling County Pellets), Hazlehurst, GA (Hazlehurst Wood 
Pellets), Nahunta, GA (Archer Forest Products), and Telfair, GA (Telfair Forest Products) including (but not 
limited to) pellet certification compliance, construction permits, semiannual and annual Title V reporting, 
Tier 2 submittals, Toxic Release Inventory (TRI) reports, internal auditing and compliance program 
improvement, emission fees, emission inventories, Notice of Violation (NOV) response and mitigation, 
greenhouse gas (GHG) life-cycle and emissions reporting, etc. 

Koch Pipeline Company 
LP Clearbrook, MN 

Secured all Minnesota Pollution Control Agency (MPCA) pre-construction authorizations pursuant to Minn. 
R. 7007.0750 to construct four (4) additional 300,000 barrel external floating roof tanks to an existing crude 
oil terminal in Clearbrook, MN.  The existing volatile organic compound (VOC) emission calculation 
infrastructure was employed to estimate a revised facility VOC potential to emit (PTE) with four (4) additional 
tanks at the current terminal maximum throughput of 430,200 bbl/day. 

Northern Tier Energy/Flint Hills Resources 
Wausau, WI 

Assisted client in determining what regulatory gaps existed upon purchase and restart of the gasoline 
storage tanks and loading rack at a mothballed gasoline terminal in Wausau, WI.  The gap assessments 
concluded that, upon terminal restart, the site would likely lose its exemption from 40 Code of Federal 
Regulations (CFR) Part 60, Subpart XX Standards of Performance for Bulk Gasoline Terminals but would 
likely retain its exemption from 40 CFR Part 60, Subpart Kb Standards of Performance for Volatile Organic 
Liquid Storage Vessels (Including Petroleum Liquid Storage Vessels).  With the gap assessments complete, 
the air permit application materials necessary to obtain Wisconsin Department of Environmental Resources 
(DENR) authorization to restart the terminal under the terms of Wisconsin's FESOP program codified at 
NR407 of the Wisconsin Administrative Code. 
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Professional Bio 
Mr. Cloud has 20 years of consulting experience in interpreting and implementing the 1970 Clean Air Act 
(CAA) and subsequent amendments. Mr. Cloud’s areas of expertise include (but are not limited to): 
federal/major New Source Review (NSR), state/minor NSR, non-attainment NSR, Prevention of Significant 
Deterioration (PSD), Reasonably Available Control Technology (RACT), Best Available Control Technology 
(BACT), and Lowest Achievable Emission Rate (LAER) determinations, air dispersion modeling (ISCST3, 
AERMOD, CALPUFF), auditing and compliance program development, Notice of Violation (NOV) response 
and mitigation, expert witness, and litigation support.  Mr. Cloud also completes risk based analyses in the 
context of compliance and due diligence audits, identifies areas of CAA concern, prioritizes potential 
liabilities, and provides CAA risk management recommendations.  

Professional History 
• Wood Environment & Infrastructure Solutions, Associate Scientist, Atlanta, Georgia + Houston, Texas 

• Sage Environmental Consulting, Senior Project Manager, Atlanta, Georgia, 2010–2014 

• ERM, Project Manager, Atlanta, Georgia, 2006–2010 

• SECOR International, Senior Consultant, Atlanta, Georgia, 2003–2006 

• Trinity Consultants, Consultant, Atlanta, Georgia, 1998–2003 

Publications / Presentations 
• Todd Cloud and David Wilsford, “Under Construction, Round II: U.S.-Japanese Negotiations to Open 

Japan's Construction Markets to American Firms, 1988-92,”  Pew Case Studies, Georgetown University 
(1990) 

• Todd Cloud, “Exploring the NSPS and PSD “Alternative Fuels” Exemption,” Air Issues Review (June 
2001) 

• Todd Cloud, “NSR Reform – Where We Stand Today, Air Issues Review” (December 2001) 
• Todd Cloud, “NSR Reform Update,” Air Issues Review (May 2002) 
• Todd Cloud, “PAL Permits: Friends for Life?,” presented at the Air and Waste Management Association 

Southern Section Annual Meeting and Technical Conference, Nashville, Tennessee (August 2005) 
• Todd Cloud, “Clean Air Act Regulatory Update,” presented at the Georgia Environmental Conference, 

Savannah, Georgia (August 2012) 
• Todd Cloud, “Requirements and Considerations in Designing Initial Performance Tests for Multi-Fuel 

Boilers – Panel Discussion, presented at the NCASI Southern Regional Meeting, Savannah, Georgia 
(June 2014). 
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COMMENTS 

By Todd Cloud 

Maritime Administration / U.S. Coast Guard 
Draft Environmental Impact Statement 

SPOT Terminal Services Deepwater Port License Application 
Docket ID: MARAD-2019-0011 

March 20, 2020 

1.1 Introduction 

SPOT Terminal Services LLC, a wholly owned subsidiary of Enterprise Products Operating 
LLC (EPO), proposes to construct and operate the Sea Port Oil Terminal (SPOT) deepwater 
port (DWP) for the transportation and export of crude oil to the global market.  The 
proposed SPOT DWP would be located in federal waters of the Gulf of Mexico, 
approximately 27.2 to 30.8 nautical miles off the coast of Brazoria County, Texas.  The 
SPOT DWP would accommodate two very large crude carriers (VLCC) or other crude oil 
carriers to moor at single point mooring (SPM) buoys.  EPO proposes to use its affiliates’ 
existing assets (e.g., terminals and pipelines) in combination with access to varying grades 
of crude oil supplies from multiple sources along the northern Texas Gulf Coast. Oil would 
be delivered to the SPOT DWP via two new collocated, offshore oil pipelines sourced from 
two new collocated onshore pipelines. 

1.2 Project Scope 

The proposed project would have both onshore and offshore components.  The onshore 
components of the proposed project would consist of: 

• Modifications to the existing Enterprise Crude Houston (ECHO) Station Terminal,
located on the southeast side of Houston, with four 10,000 horsepower (hp) electric
centrifugal pumps in series and four 2,500 hp electric vertical booster pumps;

• One 50.1-mile, 36-inch-diameter pipeline from the existing ECHO Station Terminal to
the proposed Oyster Creek Terminal;

• One pipeline interconnection from the existing Rancho II 36-inch-diameter pipeline to
the ECHO/Oyster Creek pipeline connecting at the existing Rancho II Junction facility;
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• A new Oyster Creek Terminal with total onshore crude oil storage capacity of 
approximately 4.8 million bbl (4.2 million bbl working storage), metering equipment, 
three vapor combustion units, and a firewater system; and 

• Two collocated 12.2-mile, 36-inch-diameter crude oil pipelines from the proposed 
Oyster Creek Terminal to the shore crossing where the onshore pipelines meet the 
offshore pipelines supplying the SPOT DWP. 

The offshore components of the proposed project would consist of: 

•  Two collocated, 36-inch-diameter crude oil offshore pipelines for crude oil delivery; 

•  One fixed offshore platform with eight pilings, four decks, and three vapor 
combustion units; 

•  Two SPM buoys to moor the VLCCs or other crude oil carriers for loading and four 
pipeline end manifolds (PLEM)—two per SPM buoy—to provide the interconnection 
with pipelines; 

•  Four 30-inch-diameter pipelines (two per PLEM) to deliver crude oil from the platform 
to the PLEMs; and 

•  Four 16-inch-diameter vapor recovery pipelines (two per PLEM) to connect the VLCC 
or other crude oil carrier to the three vapor combustion units on the platform. 

1.3 Applications Submitted to Date 

A federal New Source Review (NSR) Prevention of Significant Deterioration (PSD) 
construction permit application in conjunction with a Title V operating permit application 
addressing the offshore operations was submitted to EPA Region 6 in January 2019.  Draft 
PSD construction and Title V operating permits were issued for public notice and 
comment in November 2019.  Approval for the Oyster Creek Terminal operations was 
granted in December 2018 (Registration Number 154643) by the Texas Commission on 
Environmental Quality (TCEQ) under the non-rule standard permit (NRSP) for Oil and Gas 
Handling and Production Facilities (30 TAC 116.620).  Finally, approval for the ECHO 
Station Terminal modifications and onshore pipeline mainline valves was granted in July 
2019 (Registration Number 157227) by TCEQ under Permits by Rule (PBR) Sections 261, 
262, and 263. 

1.4 Documents Reviewed 

The following documents were reviewed.  Bold entries indicate documents specifically 
relied upon to formulate the opinions and conclusions presented herein. 

• SPOT_DEIS_02_Volume_I_SPOT_Draft_EIS_2020Feb.pdf 
• EPA-R06-OAR-2019-0576-0001 Draft SPOT PSD Permit 
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• EPA-R06-OAR-2019-0576-0002 Draft SPOT Title V Permit 
• EPA-R06-OAR-2019-0576-0005 SPOT PSD Application 
• EPA-R06-OAR-2019-0576-0006 SPOT Title V Application 
• TCEQ Non-Rule Standard Permit Registration – Oyster Creek Terminal 
• TCEQ Permit By Rule 106.261, 262, and 263 – ECHO Station Terminal 
• SPOT_Modeling_Protocol_20181005 
• SPOT_modeling_files_20190718a 
• SPOT_modeling_files_20190718b 
• Attachment_1_mera_modeling_files 
• Attachment_1_nox_modeling_files 

1.5 Observations 

• The key Clean Air Act (CAA) regulatory program designed to achieve and maintain 
compliance with the National Ambient Air Quality Standards (NAAQS) is the federal 
New Source Review (NSR) program, a preconstruction review process for new and 
modified stationary sources. The federal NSR program has two parts: the PSD program 
for areas that meet the NAAQS and the nonattainment NSR (NNSR) program for areas 
that do not.   

- PSD permitting requirements are triggered at 250 tons per year (tpy) of any 
criteria pollutant. 

- NNSR permitting requirements are triggered at 50 tpy of oxides of nitrogen (NOX) 
or volatile organic compounds (VOC) for “serious” ozone nonattainment areas.  
For “marginal” ozone nonattainment areas, the NNSR permitting requirements 
are triggered at 100 tons of NOX or VOC. 

- PSD permitting requirements require the application of best available control 
technology (BACT) and air dispersion modeling.  

- NNSR permitting requirements are generally considered more stringent than PSD 
permitting requirements. For instance, NNSR permitting requires emissions 
offsets as well as the application of lowest achievable emission rate (LAER) 
technology, which generally results in greater emission controls than BACT. 

• At the lowest end of the permitting spectrum are the minor-NSR programs at the state 
level (i.e., Texas), including the NRSP and PBR registrations available at 30 TAC 116 
and 30 TAC 106, respectively.  In general, NSRP and/or PBR are largely self-authorizing, 
are not required to control emissions that meet either BACT or LAER, are not required 
to obtain offsets, do not go through public notice, and/or do not require National 
Ambient Air Quality Standard (NAAQS) modeling or health effects review. 
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• In Section ES5.10.2 of the draft EIS (page ES-15), MARAD and the Coast Guard 
correctly note that the Houston-Galveston-Brazoria (HGB) area within which the 
proposed project’s onshore components would be located is designated as “marginal” 
nonattainment for the 2015 8-Hour Ozone (83 Fed. Reg. 25776, June 4, 2018).  
However, because the HGB area missed the 2008 ozone attainment date of July 20, 
2018 (80 Fed. Reg. 12264, March 6, 2015), EPA issued a final rule (84 Fed. Reg. 44238, 
August 23, 2019) reclassifying the HGB area to “serious” nonattainment of the 2008 
ozone NAAQS.  Unless and until EPA revokes the 2008 ozone NAAQS, the HGB area is 
therefore nonattainment under two separate ozone NAAQS, with the more restrictive 
“serious” nonattainment designation of the 2008 ozone NAAQS governing. 

• In Section ES5.10.3 of the draft EIS (page ES-16), MARAD and the Coast Guard also 
correctly note that the air quality attainment status (i.e., attainment or 
nonattainment) for locations beyond the seaward state territorial boundary (which 
extends 9 nautical miles from the shoreline) have not been established. Therefore, 
the draft EIS states (page 3-300) “…the NAAQS attainment status of the nearest 
adjacent onshore location should be considered for the offshore locations.”  Brazoria 
County is the nearest onshore location to the proposed SPOT DWP and is part of the 
HGB ozone nonattainment area. 

• Throughout the draft EIS, MARAD and the Coast Guard (lifting language verbatim from 
the applicant’s PSD and Title V permit applications) repeatedly and unabashedly treat 
the proposed onshore operations (the modification of the ECHO Station Terminal, 
construction of the Oyster Creek Terminal, and pipelines) and the proposed offshore 
operations (platform with eight pilings, four decks, and three vapor combustion units, 
pipelines, and various SPM and PLEM) as a single, interrelated project. 

1.6 Findings 

• In Section 3.12.6 of the draft EIS (page 3-311) dealing with the General Conformity 
requirements under Section 176 of the CAA, MARAD and the Coast Guard correctly 
(1) treat the onshore and offshore operations as single project and (2) apply the 
onshore HGB nonattainment status to the offshore operations.  MARAD and the Coast 
Guard state: 

The total annual emissions of VOC from construction of 
onshore and offshore Project components would be less 
than the [NNSR permitting] threshold of 50 tons per year. 
However, total annual emissions of NOx would be greater 
than the [NNSR permitting] threshold. The USCG and 
MARAD are working with the USEPA and the TCEQ to 
evaluate the Project under General Conformity and will 
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compile a draft determination, which will require a separate 
notice to USEPA Region 6 and the TCEQ and a 30-day public 
comment period. The Final EIS will contain an update on 
General Conformity. 

• MARAD and the Coast Guard thus acknowledge that the attainment status of the 
nearest adjacent onshore location should be considered for the offshore locations, 
acknowledge that the nearest adjacent onshore is nonattainment for ozone, 
acknowledge that the onshore and offshore operations are one project, and 
acknowledge that the potential to emit of the onshore and offshore operations 
combined exceed the NNSR permitting thresholds for NOX and VOC under the 
“serious” nonattainment status designation for the purposes of the General 
Conformity requirements under CAA Section 176.  

• Yet Sections 3.12.4 (Onshore Ambient Air Quality) and 3.12.5 (Offshore Ambient Air 
Quality) of the draft EIS, MARAD and Coast Guard (relying upon the applicant’s federal 
and state permit submittals to USEPA Region 6 and the TCEQ) take a completely 
contradictory approach, to wit: 

- Treating the onshore operations separate from the offshore; and 

- Circumventing the NNSR program entirely, utilizing the PSD program for the 
offshore operations and the Texas state PBR and NRSP programs for onshore 
operations. 

• Approval for the Oyster Creek Terminal construction and operations was granted in 
December 2018 (Registration Number 154643) by the TCEQ under the NRSP for Oil 
and Gas Handling and Production Facilities (30 TAC 116.620).  Approval for the ECHO 
Station Terminal modifications and onshore pipeline mainline valves was granted in 
July 2019 (Registration Number 157227) by the TCEQ under PBR Sections 261, 262, 
and 263.  By failing to treat the project as a single source, Texas analyzed the new 
Oyster Creek Terminal and ECHO Station Terminal modifications separate from the 
offshore component and separate from each other—looking only at the emissions 
from each part in a vacuum. By using this same approach, USEPA Region 6 likewise 
analyzed the offshore component in a vacuum and issued a draft PSD permit in 
conjunction with a draft Title V operating permit in January 2019. 

• This approach sidesteps NNSR review for the offshore component of the Project and 
affords the onshore component of the Project the benefit of the decidedly less 
rigorous state PBR and NRSP permitting process.  The PSD, NRSP, and PBR applications 
that MARAD and the Coast Guard cite in the draft EIS provide no basis for this 
approach, merely stating in Section 2.1.2 of the offshore PSD application (EPA-R06-
OAR-2019-0576-0005) (page 21): 
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The NSR requirements applicable to the SPOT DWP were 
discussed with USEPA Region 6.  The USEPA states that 
ozone nonattainment requirements applicable to Brazoria 
County (the nearest land area to the DWP) would not apply 
to offshore DWP located in federal waters.  Based on this 
consultation, federal PSD permit application requirements 
would apply to the Project. 

This statement directly contradicts Section ES5.10.3 of the draft EIS (page ES-16) with 
respect to the potential applicability of the HGB nonattainment area permitting 
requirements to the offshore operations, directly contradicts the draft EIS treatment 
of the onshore and offshore operations as a single undertaking, and directly 
contradicts the draft EIS discussion of the General Conformity requirements under 
CAA Section 176. 

• Under PSD BACT, the DWP was required to abate VOC emissions by 95%.  Under NNSR 
LAER, the minimum VOC abatement would likely be 98% - a nearly 60% reduction in 
emissions.  In addition, for every ton of VOC emitted on a potential basis SPOT would 
be required to purchase and retire 1.2 tons of VOC on the open market.  

• From the draft EIS standpoint, MARAD and the Coast Guard’s reliance on the PSD, 
NRSP, and PBR authorizations renders the EIS inadequate.  Even if the PSD, NRSP, and 
PBR authorizations stand, the draft EIS needs to be revised to show impacts and 
mitigation measures that should have been analyzed under NNSR. 

• From a CAA standpoint, the most appropriate scenario is that the HGB ozone 
nonattainment provisions apply and the onshore and offshore operations are treated 
as one project.  This would call into serious question the MARAD and the Coast 
Guard’s reliance on the offshore PSD application for Section 3.12.5 of the draft EIS 
(Offshore Ambient Air Quality). 
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	FINAL SPOT DEIS_comments (take 2)
	I. PROJECT BACKGROUND
	II. THE PURPOSE AND NEED PORTION OF THE DEIS FAILS TO PROPERLY DEFINE THE PURPOSE OF THE AGENCIES’ DECISION OR TO JUSTIFY THE NEED FOR SPOT’S TERMINAL, DEFERRING TO SPOT’S DESIRES FOR ITS PROJECT.
	A. The Purpose and Need in the DEIS Is Too Narrow and Does Not Allow MARAD and the USCG To Analyze a Reasonable Range of Alternatives.
	B. The DEIS’s Statement of Purpose Is Invalid, Because It Adopts SPOT’s Goal of Exporting Crude, While Misrepresenting the Goals of Congress in the Deepwater Port Act.
	C. The DEIS’s Statement of Need Is Flawed Because It Makes Construction of Export Facilities on the Texas Coast a Foregone Conclusion When in Fact There Is a Limited Need for New Export Terminals in the Gulf.

	III. THE DEIS FAILS TO CONSIDER THE NO-ACTION ALTERNATIVE OR REASONABLE ACTION ALTERNATIVES TO SPOT’S PROJECT.
	A. The DEIS Fails To Consider a No-Action Alternative, Because It Assumes Without Support that U.S. Oil Production and Exports Would Grow Unabated Regardless of Whether SPOT Is Approved.
	1. Recent EIA data, and other industry reports, contradict the DEIS’s keystone assumption that significant growth in U.S. oil production is inevitable.
	2. Choosing the no-action alternative could forestall oil production growth and its attendant negative environmental impacts, because it would limit the ability of producers to export.
	3. The DEIS must address the significant environmental benefits of the no-action alternative.


	IV. THE DEIS FAILS TO CONSIDER A REASONABLE RANGE OF ALTERNATIVES.
	A. The DEIS Failed To Give a Hard Look at any Systems Alternatives To SPOT, Particularly in Light of the Limited Need for SPOT’s Entire Capacity.
	1. The DEIS fails to analyze alternative locations for the offshore pipelines that would reduce risk of rupture by dropped anchors.


	V. THE DEIS FAILS TO ANALYZE THE IMPACTS OF ITS ALTERNATIVES.
	VI. MARAD AND THE USCG MUST IDENTIFY A PREFERRED ALTERNATIVE TO ENABLE MEMBERS OF THE PUBLIC TO MORE EFFECTIVELY COMMENT ON THE PROPOSED PROJECT AND EIS.
	VII. THE DEIS FAILS TO COMPLY WITH NEPA’S REQUIREMENT THAT FEDERAL AGENCIES TAKE A HARD LOOK AT ENVIRONMENTAL IMPACTS.
	A. The DEIS Fails to Take the Required Hard Look at the Impacts from an Oil Spill.
	1. The DEIS fails to properly describe the existing baseline conditions for the coastal and marine environment of the Gulf of Mexico.
	2. SPOT fails to provide a sufficient or adequate analysis of the potential response actions it may take in the event of an oil spill.
	a) Appendix I fails to consider any worst-case scenario in assessing the size and scale of response actions.
	b) Appendix I fails to provide any thoughtful analysis of the appropriate actions to take in response to an oil spill from the SPOT Project.
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