
Wednesday, March 11, 2020 
 
Dear Chairman Simons, 
 
The undersigned write to affirm or endorse the March 2019 petition for a rulemaking to ban non-compete 
clauses for all workers.1 We believe that an FTC rule establishing a per se ban is critical given the 
substantial harms to workers and the unsupported justifications for non-compete clauses. We attach the 
petition filed a year ago and explain here why the FTC should initiate a rulemaking pursuant to its unfair 
methods of competition authority. 
 
Like territorial restraints or exclusive dealing contracts, a non-compete clause is a vertical restraint. 
Vertical restraints structure relations between two parties that are not direct rivals and limit the 
marketplace freedom of one party.2 A non-compete is a vertical non-price restraint governing the 
relationship between workers and employers. It limits workers’ freedom to work in a certain occupation 
or industry in an area (city, county, state, or nation) for a specified time after leaving their present 
employer. 
 
The antitrust laws have long governed price and non-price vertical restraints. For example, the Sherman 
Act applies to resale price maintenance agreements, vertical restraints between manufacturers and 
distributors that set a floor on the resale price.3 Similarly, exclusive dealing arrangements between 
manufacturers and distributors are subject to the Sherman, Clayton, and FTC Acts.4 
 
Non-competes impede labor market mobility and reduce competition among employers. A non-compete 
clause restricts the number of employment options for a worker. For example, a broad non-compete can 
prevent a worker from finding another job in her field anywhere in the nation for more than a year after 
she leaves her present employer. By restricting outside options, non-competes encourage workers to stay 
with their employer, notwithstanding any dissatisfaction with their present employment. Prospective 
employers may be unwilling to hire workers subject to a non-compete even when it is unenforceable. 
Empirical research finds that an increased incidence of non-compete clauses is associated with longer job 
tenures, less job turnover, and reduced job offers.5 The effects of non-competes resemble the effects of 
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no-poach or no-hire agreements between employers, both of which are per se violations of the Sherman 
Act.6  
 
Non-competes can also reduce product market competition. A monopolist or other dominant firm can use 
non-compete clauses to deprive rivals of workers with specialized or scarce skills. Through non-
competes, rivals cannot hire workers they need to grow and succeed against the incumbent dominant 
firm.7 They function much similar to exclusive dealing contracts that restrict rivals’ access to critical 
inputs. In many industries, employees of incumbent firms are often the most promising source of new 
entry because they can take their experience and knowledge and start a firm to compete against their 
employer.8 In general, non-competes can choke off this promising source of entry and help preserve 
concentrated market structures. 
 
Non-competes are a vertical restraint between worker and employer that depress labor market mobility 
and competition and carry the potential to exclude rivals and impair competition in product markets. 
Given these features and market-wide effects of non-competes, the FTC should treat these contracts as an 
appropriate subject for a competition rulemaking. Non-compete clauses for workers are a form of 
“restrictive . . . conduct that substantially lessens competition.”9 And the FTC has broad authority to 
define what constitutes an unfair method of competition and can prohibit practices that do not necessarily 
run afoul of the Sherman or Clayton Acts, as the Supreme Court has noted.10  
 
In accordance with the attached petition for rulemaking, we ask that the FTC identify and prohibit non-
compete clauses for workers as an unfair method of competition. 
 
Sincerely, 
 
Open Markets Institute 
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And in their individual capacities:  
 
Alan Hyde (Distinguished Professor and Sidney Reitman Scholar, Rutgers Law School) 
 
Ariana Levinson (Professor, University of Louisville Brandeis School of Law)  
 

Barbara Bucholtz (Professor of Law, University of Tulsa College of Law) 
 

Carol Chomsky (Professor of Law, University of Minnesota Law School)  
 
Charlotte Garden (Associate Professor of Law, Seattle University School of Law) 
 

Eileen Appelbaum (Co- Director, Center for Economic and Policy Research)  
 
Jane Flanagan (Leadership in Government fellow, Open Society Foundations; Visiting Scholar, IIT 
Chicago-Kent School of Law)  
 

Karen Halverson Cross (Professor of Law, John Marshall Law School, University of Illinois at 
Chicago) 
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