
 

 

 

December 10, 2020 

 

Tina Namian, Chief 

School Programs Branch 

Policy and Program Development Division 

Food and Nutrition Service 

P.O. Box 2885 

Fairfax, Virginia 22031-0885 

 

Re: Restoration of Milk, Whole Grains, and Sodium Flexibilities; Request for Comments, 

Docket No. FNS-2020-0038 

 

The Center for Science in the Public Interest1 respectfully requests that the U.S. 

Department of Agriculture (USDA) grant an extension on the comment period for the proposed 

rule “Restoration of Milk, Whole Grains, and Sodium Flexibilities” (85 FR 75241). In particular, 

we request that USDA extend the comment period by 120 days. 

 

The proposal would reinstitute the school nutrition rollbacks on sodium, whole grains, 

and flavored milk (83 FR 63775, December 12, 2018), including changes that were widely 

opposed by the public2 and invalidated by a federal court on procedural grounds.3 Executive 

Order 12866 advises that agencies should generally provide, at a minimum, at least 60 days for 

public comment;4 in contrast, this proposal provides for a mere 30-day comment period. 

 

In addition, we are requesting this extension because the timing of the proposed rule 

conflicts with the ability of USDA to follow the law. In the proposal, USDA notes that the 

statute, “requires that school meals are consistent with the goals of the latest Dietary Guidelines 

for Americans (Dietary Guidelines) (emphasis added).”5  

 

We believe that the rollbacks as to whole grains are problematic. In addition, as to 

sodium, the proposal notes that, “[r]egarding elimination of the Final Target, the District Court 

found that it was within USDA’s discretion to wait until after the new Dietary Guidelines and 

DRIs [Dietary Reference Intakes] were released to set any final targets for sodium content 

 
1 CSPI is a non-profit organization supported by approximately 500,000 members and subscribers to its Nutrition 

Action Healthletter. 
2 See comment tables 83 FR 63777-8: Less than 1 percent of all comments received supported the proposed changes 

to sodium, whole grains, and flavored milk. 
3 Center for Science in the Public Interest v. Perdue,  438 F. Supp. 3d 546 (D. Md. 2020). 
4 Exec. Order No. 12,896, 38 Fed. Reg. 51735 (Oct. 4, 1993) (“[E]ach agency should afford the public a meaningful 

opportunity to comment on any proposed regulation, which in most cases should include a comment period of not 

less than 60 days”). At https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf. Accessed 

11/30/20. 
5 85 FR 75241: Section 9(f)(1) of the Richard B. Russell National School Lunch Act (NSLA), as amended, 42 

U.S.C. 1758(f)(1), requires that school meals are consistent with the goals of the latest Dietary Guidelines for 

Americans (Dietary Guidelines). 

https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf
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(emphasis added).”6 Yet this rationale no longer justifies the elimination of the Final Target 

(Target 3), because the DRI for sodium has been updated and the Dietary Guidelines’  

recognition of that update and its implications for dietary recommendations is expected very 

shortly, within the early part of next year, as explained below.  

 

The National Academies of Sciences, Engineering, and Medicine updated the DRI for 

sodium in 2019.7 That report established a Chronic Disease Risk Reduction (CDRR) level for 

sodium in recognition that exceeding these levels would increase chronic disease risk within a 

healthy population. The report made even stronger sodium recommendations for younger school-

aged children than were in place when the 2012 school meal standards were finalized: from 

2,200 mg to 1,800 mg for children aged 9-13 and from 1,900 mg to 1,500 mg for children aged 

4-8.  

 

Because sodium is addressed by this updated evidence-based federal guidance, USDA 

and the Department of Health and Human Services did not task the 2020 Dietary Guidelines 

Advisory Committee (DGAC) with revisiting it.8 That decision indicated that the 2020-2025 

Dietary Guidelines would defer to the 2019 DRI for recommended limits on sodium intake. The 

DGAC report generally uses the DRI's CDRR as the reference point for sodium for all life 

stages, including children. According to DietaryGuidelines.gov, the 2020-2025 Dietary 

Guidelines are nearing completion and expected to be released at the end of the year.9  

 

When the 2020-2025 Dietary Guidelines are issued, the proposed rule, if finalized, will 

have again given rise to a direct and specific conflict between the school meal standards and the 

“goals of the latest Dietary Guidelines,” which are expected to direct that children consume a 

level of sodium well below that achieved by the second sodium-reduction target (Target 2) slated 

to go into effect for School Year 2024-2025. Thus, the proposed elimination of the third sodium-

reduction targets will conflict with the 2020-2025 Dietary Guidelines. The Department should 

wait until after the 2020-2025 Dietary Guidelines are issued to address these clear foreseeable 

conflicts. 

 

It is also notable that, with the release of the new Dietary Guidelines imminent, USDA 

now proposes an exceedingly short 30-day opportunity for comment. This makes clear that the 

reasons cited by USDA in court filings (namely, that the Department intended to await the next 

Dietary Guidelines) were mere pretext. Instead of waiting as was allegedly intended, the 

Department is rushing to complete a rule that will, inevitably and predictably, be inconsistent 

 
6 85 FR 75244 
7 National Academies of Sciences, Engineering, and Medicine; Health and Medicine Division; Food and Nutrition 

Board; Committee to Review the Dietary Reference Intakes for Sodium and Potassium, Oria M, Harrison M, 

Stallings VA, eds. Dietary Reference Intakes for Sodium and Potassium. Washington, DC: National Academies 

Press; March 5, 2019. 
8 See: https://www.dietaryguidelines.gov/most-popular-questions under “How will all aspects of the diet be 

addressed during the 2020 Committee’s scientific review?” Accessed 12/7/20; See note at bottom: 

https://www.dietaryguidelines.gov/work-under-way/topics-and-questions-review-organized-topic Accessed on 

12/9/20 
9 See: https://www.dietaryguidelines.gov/work-under-way/interactive-timeline “Coming Soon: USDA and HHS 

plan to release the 2020-2025 Dietary Guidelines for Americans at the end of this year.” Accessed 12/7/20 

https://www.dietaryguidelines.gov/most-popular-questions
https://www.dietaryguidelines.gov/work-under-way/topics-and-questions-review-organized-topic
https://www.dietaryguidelines.gov/work-under-way/interactive-timeline
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with the Dietary Guidelines. 

 

In addition, USDA attempts to justify its actions based on the ongoing pandemic, noting 

that “[r]everting to a more aggressive timeline while schools are facing the effects of a global 

pandemic would create challenges for which schools and the food industry are unprepared.”10 

But it is clear that the proposed changes in this rule can already be met through selective use of 

meal pattern waivers that have been extended through June 30, 2021.11 There is simply no reason 

to rush to complete long-term, multi-year standards for schools that will impact the health of 

millions of school children based on the context of a devastating but inherently temporary 

pandemic. 

 

Rulemaking instead should set a realistic timetable for achieving sodium reduction in the 

long-term that is based on the most recent Dietary Guidelines. The 30-day comment period is 

unreasonably short and ill-advised. Given the imminent release of the 2020-2025 Dietary 

Guidelines, we respectfully request a 120-day extension of the comment period to allow USDA 

to adequately align nutrition standards with the nutritional recommendations of the Dietary 

Guidelines and with legal requirements. 

 

Sincerely, 

 

Peter Lurie, M.P.H., M.D.  

President and Executive Director 

 

 

Laura MacCleery 

Policy Director 

 

Colin Schwartz 

Deputy Director, Federal Affairs 

 
10 85 FR 75249 
11 U.S. Department of Agriculture. COVID–19: Child Nutrition Response #70: Nationwide Waiver to Allow Meal 

Pattern Flexibility in the Child Nutrition Programs – EXTENSION #5. October 9, 2020. Accessed at 

https://www.fns.usda.gov/cn/covid-19-response-70.  

https://www.fns.usda.gov/cn/covid-19-response-70

