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September 23, 2022 

To:   Larry Minor, Associate Administrator for Policy, Federal Motor Carrier Safety 

Administration, U.S. Department of Transportation 

  

Re:   Public Comment Docket No. FMCSA-2022-0127, Controlled Substances and 

Alcohol Use and Testing: Application for Exemption; The Trucking Alliance 

____________________________________________________________________________ 

 

I. Introduction 

 

The Sikh Coalition and the North American Punjabi Trucking Association (“NAPTA”) jointly 

submit these comments in response to the “Controlled Substances and Alcohol Use and 

Testing: Application for Exemption; The Trucking Alliance” notice published by the Federal 

Motor Carrier Safety Administration, U.S. Department of Transportation (“FMCSA” or “Agency”), 

soliciting comments on Docket No. FMCSA-2022-0127.1  

 

By way of introduction, the Sikh Coalition is the nation’s largest Sikh American legal and civil 

rights organization. The Sikh Coalition owes its existence in large part to the effort to combat 

bias against Sikh-Americans after September 11, 2001, including hate crimes, police profiling, 

employment discrimination, school harassment, and other forms of discrimination. For over a 

decade, Sikhs in commercial trucking, medical, information technology, and other industries 

have contacted our organization for legal assistance requesting religious accommodations to 

employment-based hair testing2 and a variety of other employment discrimination matters. In 

addition, Sikh commercial truck drivers have contacted our organization for legal help in relation 

to bias incidents and hate crimes (including assaults) and law enforcement profiling. 

NAPTA is an organization advocating to improve business and safety standards for all of its 

members. NAPTA's more than 2,100 members represent a number of diverse religious and 

 
1 See also 87 Fed. Reg. 52106 (proposed Aug. 24, 2022). 
2 Sikhism is the fifth largest world religion, with over 25 million followers with an estimated half a million Sikhs living 
within the United States. Observant Sikhs are required to wear a religious uniform consisting of certain articles of 
faith, such as kesh (uncut hair) and turbans (which are worn by men and some women). The articles of faith 
distinguish a Sikh and have deep spiritual significance. 
 
Maintaining unshorn kesh is one of the primary means through which most Sikhs practice their faith. This religious 
mandate includes not only hair on the head, but all body hair (including facial hair) for men and women. Maintaining 
kesh unshorn is rooted in the Sikh belief that hair is a divine gift; thus, maintaining it unshorn is considered living in 
harmony with the will of God. The Sikh religious code of conduct (the Rehat Maryada) explicitly forbids the removal 
or cutting of any hair, and doing so weakens a Sikh's connection to God and to the Sikh religious community. 
Uncut hair and turbans historically have been central features of the Sikh identity.  
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ethnic communities within the South Asian diaspora, including Sikhs. At present, Sikhs 

represent tens of thousands of drivers within the trucking industry. In 2018, it was reported that 

30,000 Sikh American drivers had entered the industry within the previous two years alone3. 

The Sikh Coalition and NAPTA appreciate the safety concerns that the Trucking Alliance’s 

requested exemption seeks to address; indeed, NAPTA has a vested interest in ensuring that 

America’s roads remain safe for commercial drivers. Notwithstanding, our organizations remain 

concerned about privacy as it relates to hair testing, and impacts on equal employment 

opportunity for employees, contractors, and other stakeholders, including, but not limited to, 

commercial drivers. These equal employment opportunity concerns include both 1) the 

disparate impact that false positives may have on Punjabis, South Asians, and Sikhs who 

overwhelmingly have brown or black hair, and 2) the ramifications of faith-based 

accommodation requests for hair testing by observant Sikhs who maintain unshorn hair. 

 

Our organizations respectfully request that FMSCA deny the Trucking Alliance’s requested 

exemption for the reasons discussed below. 

 

II. The Trucking Alliance’s Requested Exemption is Premature 

 

In 2015, Congress mandated that the U.S. Department of Health and Human Services (HHS) 

issue scientific and technical guidelines for hair testing as a method of detecting the use of 

controlled substances.4 While HHS proposed a draft regulation in 2020, it has not yet 

promulgated final regulations around hair-based drug testing.5 This means that no federally 

regulated and authorized, consistent and reliable scientific scheme exists for employers to 

conduct hair testing. FMSCSA cannot provide an exemption amending its own regulations to 

include scientific testing that it has no authority over. Therefore, the Trucking Alliance’s request 

for an exemption is premature.  

 

Indeed, in its own notice FMCSA admits that it lacks statutory authority to grant the Trucking 

Alliance’s request for exemption because HHS has not yet promulgated regulations around hair 

testing.6 Moreover, documents FMSCA pointedly included in “Supporting and Related Material” 

 
3 Jim Axelrod, More Than 30,000 Indian-American Sikhs have entered the trucking industry in 2 Years, CBS News 
(November 23, 2018), https://www.cbsnews.com/news/sikh-indian-americans-becoming-truckers-mintu-pandher- 
laramie-wyoming/. 
4 See Public Law 114-94, Fixing America's Surface Transportation Act (“FAST Act”). 
5 See 85 Fed. Reg. 56108 (proposed Sept. 9, 2020). 
6 See 87 Fed. Reg. 52106. 

https://www.cbsnews.com/news/sikh-indian-americans-becoming-truckers-mintu-pandher-
https://www.cbsnews.com/news/sikh-indian-americans-becoming-truckers-mintu-pandher-
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to the Notice indicate that the Trucking Alliance made the same request to the agency in 2020 – 

and that the agency denied it for the same reason.7 

 

III. Hair Testing May Discriminate Against Racial & Ethnic Minorities 

 

The Trucking Alliance’s exemption request does not ameliorate concerns of the discriminatory 

disparate impact of hair testing. The group asserts at length in its written request for an 

exemption that hair testing is more reliable than other forms of drug testing - and argues that 

Congress’s desire (as articulated in the FAST Act and other legislation) that the federal 

government regulate hair testing compels FMSCA to grant its requested exemption.8 

Notwithstanding, congressional intent does not negate research indicating that black and brown 

hair submitted for testing may be subject to a higher rate of false positives as discussed in the 

Jones9 federal appellate case – and by HHS itself. In its proposed hair testing regulations, the 

very agency that Congress mandated to study and regulate scientific hair testing methods 

specifically expressed concern over scientific findings of potential bias in hair testing results – 

and consequently requested additional data and studies from the scientific community about 

methods of hair testing that minimize false positives and maximize reliability.10  

 

Moreover, HHS proposed a very cautious approach to hair testing – using a two-test method, 

i.e., collecting and testing an authorized alternate specimen (urine or oral fluids) simultaneously 

or if a donor cannot explain a positive hair testing result, and notifying the agency of a positive 

hair test only if the alternative specimen (or the donor’s admission of illicit drug use) 

corroborates the hair testing result.11 HHS’s proposed two-test system on its face undermines 

confidence in hair testing.  

 

The Trucking Alliance’s request also cites a University of Central Arkansas (UCA) study and 

other scientific data that purportedly supports the reliability of hair testing. However, the 

Trucking Alliance fails to share in its application that it paid for and facilitated the UCA study12, 

 
7 See Letter from Robert D. Moseley, Counsel for Carriers to James A. Mullen, FMCSA Acting Director, Aug. 21, 
2020; Letter from Meera Joshi, FMSCA Deputy Administrator to Robert D. Moseley, Jr., May 21, 2021.Both letters 
can be downloaded at https://www.regulations.gov/docket/FMCSA-2022-0127/document.  
8 See letter from Moseley to Hutcheson, pg. 9-11, 22. 
9 Jones v. City of Boston, 845 F.3d 28 (1st Cir. 2016). 
10 See 85 Fed. Reg. 56113 – 56115 (proposed Sept. 9, 2020). 
11 See id. at 56114. 
12 See Voss, M.D. (2020) "Drug Testing in the U.S. Trucking Industry: Hair vs. Urine Samples and the Implications 
for Policy and the Industry," https://ilitchbusiness.wayne.edulsupply-
chain/jtm_voss_cangelosi_truck_driver_drug_testing_accepted_pre-publication_version_070620.pdf; and Jeff Della 
Rosa, Nearly 300,000 truck drivers would be fired if hair drug tests were required, UCA study shows, Talk Business 

https://www.regulations.gov/docket/FMCSA-2022-0127/document
https://ilitchbusiness.wayne.edulsupply-chain/jtm_voss_cangelosi_truck_driver_drug_testing_accepted_pre-publication_version_070620.pdf
https://ilitchbusiness.wayne.edulsupply-chain/jtm_voss_cangelosi_truck_driver_drug_testing_accepted_pre-publication_version_070620.pdf
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which appears to be a classic conflict of interest and raises a host of questions about the 

credibility of the study. Notwithstanding, the federal government should not simply take the 

Trucking Alliance’s word that scientific advances in testing have resolved disparate impact 

concerns. That issue is ultimately within HHS’s authority to decide.  

 

In this instance, HHS has proposed hair testing regulations – including a two-test method – that 

seeks to resolve disparate impact concerns and minimize false positives but the Trucking 

Alliance’s exemption request makes no mention as to whether its members are using those 

protocols. Presumably they are not. We understand that HHS has not promulgated final hair 

testing regulations; however, in attempting to not only regulate its own usage of hair testing but 

seek an exemption to FMCSA’s regulations based on its member carriers’ employment policies, 

the Trucking Alliance is undermining HHS’s own proposed hair testing methodology and 

authority.  

 

Sikhs, Punjabis, and other South Asians typically have brown or black hair, and are already 

disproportionately subject to high rates of bias such as employment discrimination and hate 

crimes. Our organizations cannot support initiatives that potentially subject our already 

vulnerable communities to a greater likelihood of discrimination - particularly given that so many 

Sikhs and South Asians derive their livelihood from commercial trucking. 

 

IV. Employment-based Hair Testing Must Specifically Provide for Religious & Medical 

Accommodations 

 

Consistent with the Religious Freedom Restoration Act and First Amendment, the FAST Act 

explicitly mandates that motor carriers provide religion-based exemptions to federally regulated 

hair testing of operators.13 More broadly, federal and state anti-discrimination law mandates that 

employers provide reasonable religious accommodations where employees’ sincerely held-

religious beliefs conflict with workplace requirements unless doing so would impose an undue 

hardship.14 Federal and state anti-discrimination law also mandates that employers provide 

reasonable accommodation to the known physical or mental limitations of qualified employees 

with disabilities, unless doing so results in undue hardship.15 For example, employers must 

provide reasonable accommodations to hair follicle drug testing requirements to a practicing 

Sikh employee who does not cut their hair for religious reasons, or to an employee who has hair 

 
& Politics (Jul. 16, 2020), https://talkbusiness.net/2020/07/nearly-300000-truck-drivers-would-be-fired-if-hair-drug-
tests-were-required-uca-study-shows/.  
13 See 49 USC § 31306(b)(1)(C). 
14 See, e.g., 42 U.S.C. §2000e(j); Ansonia Board of Education v. Philbrook, 479 U.S. 60, 63 (1986). 
15 See 42 U.S.C. § 12101 et seq., as amended. 

https://talkbusiness.net/2020/07/nearly-300000-truck-drivers-would-be-fired-if-hair-drug-tests-were-required-uca-study-shows/
https://talkbusiness.net/2020/07/nearly-300000-truck-drivers-would-be-fired-if-hair-drug-tests-were-required-uca-study-shows/
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loss due to cancer-related medical treatment and cannot provide a hair sample. The law would 

mandate that employers provide accommodations in these scenarios as there would be no 

undue hardship to providing alternative forms of drug testing, e.g., urinalysis or saliva testing. 

 

Irrespective of the law, for over a decade the Sikh Coalition has received requests from 

practicing Sikh employees for help in obtaining religious accommodations to employer-based 

hair testing. Many managers who make hiring and related employment decisions are ignorant of 

their obligations under federal and state anti-discrimination law. While employers are generally  

knowledgeable of their duty not to discriminate on the basis of race or sex, the duty to 

accommodate religious beliefs or practices is often completely unknown and therefore 

overlooked by employers.16 

 

Moreover, employers often fail to accommodate requests for religious accommodation 

because drug testing (particularly pre-employment) is normally outsourced to third-party 

laboratories. Third-party techs administering drug testing often fail to recognize that they are 

acting as agents of the employer, and are normally untrained to respond to requests for religious 

accommodation. 

 

Our concerns about employers failing to provide religious accommodations for hair testing is 

particularly acute in the commercial trucking industry because a disproportionate number of Sikh 

drivers are limited English proficient immigrants. Many have a limited understanding of their 

legal rights and limited ability to advocate for themselves when those rights are denied. Note, for 

example, that in the Sikh Coalition’s legal case against trucking giant J.B. Hunt (which is a 

member of the Trucking Alliance), two of our three clients who were denied hair testing religious 

accommodations were limited English proficient, and all three clients were immigrants.17 

 

 
16 Employers’ failure to provide religious accommodations isn’t just a problem impacting the Sikh community – nor 
is failure to provide religious accommodations to hair testing requirements. For example, in 2017 the EEOC settled 
a lawsuit against a manufacturing facility that failed to provide a hair testing religious accommodation to an 
individual of the Nazirite sect of the Hebrew Israelite faith who sincerely believed that the Old Testament forbade 
him from cutting hair from his scalp. See, e.g., Press Release, EEOC, U.S. Steel Subsidiary to Pay $150,000 to 
Settle EEOC Religious Discrimination and Retaliation Suit (Apr. 10, 2017), https://www.eeoc.gov/newsroom/us-
steel-subsidiary-pay-150000-settle-eeoc-religious-discrimination-and-retaliation-suit.  
17 The Sikh Coalition represented three observant Sikh truck drivers who were wrongfully terminated  from  
transportation logistics giant J.B. Hunt for refusing to submit hair samples for drug testing. The U.S. Equal 
Employment Opportunity Commission brokered a settlement between the parties in 2016, after a seven-year 
federal  investigation during which it concluded that JB Hunt had, in fact, discriminated  against  the Sikh truck 
drivers in violation of federal anti-discrimination law by failing to provide religious accommodations. See Dan 
Weikel, Sikh truck drivers reach accord in religious discrimination case involving a major shipping company, Los 
Angeles Times (Nov. 15, 2016), https://www.latimes.com/local/lanow/la-me-ln-sikh-truckers-20161115-story.html.  

https://www.eeoc.gov/newsroom/us-steel-subsidiary-pay-150000-settle-eeoc-religious-discrimination-and-retaliation-suit
https://www.eeoc.gov/newsroom/us-steel-subsidiary-pay-150000-settle-eeoc-religious-discrimination-and-retaliation-suit
https://www.latimes.com/local/lanow/la-me-ln-sikh-truckers-20161115-story.html
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It must be noted that the Trucking Alliance does not acknowledge in its written request for an 

exemption its obligation to provide accommodations to employer-based hair testing 

requirements. Unless the federal government (both HHS and the U.S. Department of 

Transportation) not only regulates hair testing but also includes specific guidance around 

providing religious and medical accommodations, we cannot be certain that employers will 

routinely provide accommodations consistent with anti-discrimination law. Given the 

vulnerabilities of our community in this regard, our organizations cannot support hair testing 

generally nor the Trucking Alliance’s request for exemption.  

 

V. Conclusion 

 

The Sikh Coalition and NAPTA appreciate the opportunity to submit this public comment on 

Docket No. FMCSA-2022-0127. Both organizations are available to share resources and 

provide additional information to the Agency in ensuring that Sikhs and Punjabis are not 

discriminated against in the commercial trucking industry, nor more broadly. 

 

 

Harsimran Kaur, Senior Counsel    

Sim J. Singh, Senior Policy & Advocacy Manager 

The Sikh Coalition 

50 Broad Street, Suite 504 

New York, NY 10004 

 

Raman Dhillon, Chief Executive Officer 

North American Punjabi Trucking Association 

PO BOX 7714 

Fresno, CA 93747 


