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Re. Request for exemption from 49 CFR 382.1 05, 382.301 and 382.305 with specflc
authorization for release ofand obtaining hair test results to comply with 49 CFR
391.23.

Dear Acting Administrator Mullen:

Our firm, along with Clay Porter of Porter Rennie Woodard Kendall, LLP, serves as
counsel for the following motor carriers: Cargo Transporters, Dupré Logistics LLC, Frozen Food
Express, JB Hunt Transport, Inc., KLLM Transport Services, Knight Transportation, Maverick
Transportation LLC, Schneider, Swift Transportation, USXpress, and May Trucking Company
(collectively "the Carriers"). The Carriers believe the freight transportation industry is ethically
bound to adopt safety reforms that can reduce and eventually eliminate all large truck crash
fatalities.

Pursuant to 49 CFR 381.310, the Carriers hereby apply for an exemption from 49 CFR
382.105, 382.301 and 382.305, to allow for the use of hair drug test results in lieu of fifty percent
(50%) of the required random testing which currently require Carriers to use urine testing, and to
allow the release of the results of such test results to the Clearinghouse and to inquiring carriers
as required to comply with 49 CFR 391 .23and the regulations administered by the Federal Motor
Carrier Safety Administration ("FMCSA"). In other words, with the current requirements of fifty
(50%) percent annual testing, the Carriers would test twenty-five (25%) percent using urine testing
and twenty-five (25%) percent hair testing. Petitioners also apply for an exemption in the form
of confirmationlconsent that the Carriers be allowed to report to the Clearinghouse positive hair
tests in pre-employment contexts as actual knowledge under 49 CFR 382.107. For the reasons set
forth below, the Carriers request that the FMCSA consider this request and grant the exemption
they seek.

P.O. Box 26148, Greenville South Carolina 29616
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LEGAL AUTHORITY

49 Usc 31315(b)(1) provides that the FMCSA may grant an exemption from, inter alia,
the Federal Motor carrier Safety Regulations ("FMcSR") when the petitioner shows that it would
likely achieve a level ofsafety that is equivalent to, or greater than, the level that would be achieved
absent such exemption. 49 CFR 381.310, in turn, requires a petition to provide the following in
support of its petition for exemption:

a written statement that:

(1) Describes the reason the exemption is needed, including the time period during
which it is needed;
(2) Identifies the regulation from which you would like to be exempted;
(3) Provides an estimate of the total number of drivers and cMvs that would be
operated under the terms and conditions of the exemption;
(4) Assesses the safety impacts the exemption may have;
(5) Explains how you would ensure that you could achieve a level of safety that is
equivalent to, or greater than, the level of safety that would be obtained by complying
with the regulation; and
(6) Describes the impacts (e.g., inability to test innovative safety management control
systems, etc.) you could experience if the exemption is not granted by the FMCSA.

THE REGULATIONS

49 CFR 3 82.105 provides:

Each employer shall ensure that all alcohol or controlled substances
testing conducted under this part complies with the procedures set
forth in part 40 ofthis title. The provisions ofpart 40 ofthis title that
address alcohol or controlled substances testing are made applicable
to employers by this part.

49 CFR 382.301 provides:

(a) Prior to the first time a driver performs safety-sensitive functions
for an employer, the driver shall undergo testing for controlled
substances as a condition prior to being used, unless the employer
uses the exception in paragraph (b) of this section. No employer
shall allow a driver, who the employer intends to hire or use, to
perform safety-sensitive functions unless the employer has
received a controlled substances test result from the MRO or
C/TPA indicating a verified negative test result for that driver.

(b) An employer is not required to administer a controlled substances
test required by paragraph (a) of this section if:

FMCSA-200827-006



August 21, 2020
Page 3

(1) The driver has participated in a controlled substances testing
program that meets the requirements ofthis part within the previous
30 days; and

(2) While participating in that program, either:

(i) Was tested for controlled substances within the past 6
months (from the date of application with the employer), or

(ii) Participated in the random controlled substances testing
program for the previous 12 months (from the date of
application with the employer); and

(3) The employer ensures that no prior employer of the driver of
whom the employer has knowledge has records of a violation of
this part or the controlled substances use rule of another DOT
agency within the previous six months.

(c)(1) An employer who exercises the exception in paragraph (b) of
this section shall contact the controlled substances testing
program(s) in which the driver participates or participated and shall
obtain and retain from the testing program(s) the following
information:

(i) Name(s) and address(es) of the program(s).

(ii) Verification that the driver participates or participated in the
program(s).

(iii) Verification that the program(s) conforms to part 40 of this
title.

(iv) Verification that the driver is qualified under the rules of this
part, including that the driver has not refused to be tested for
controlled substances.

(v) The date the driver was last tested for controlled substances.

(vi) The results of any tests taken within the previous six months
and any other violations of subpart B of this part.

(2) An employer who uses but does not employ a driver more than
once a year to operate commercial motor vehicles must obtain the
information in paragraph (c)(1) of this section at least once every
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six months. The records prepared under this paragraph shall be
maintained in accordance with §382.401. If the employer cannot
verify that the driver is participating in a controlled substances
testing program in accordance with this part and part 40 ofthis title,
the employer shall conduct a pre-employment controlled
substances test.

(d) An employer may, but is not required to, conduct pre-employment
alcohol testing under this part. If an employer chooses to conduct
pre-employment alcohol testing, it must comply with the following
requirements:

(1) It must conduct a pre-employment alcohol test before the first
performance of safety-sensitive functions by every covered
employee (whether a new employee or someone who has
transferred to a position involving the performance of safety-

sensitive functions).

(2) It must treat all safety-sensitive employees performing safety-

sensitive functions the same for the purpose of pre-employment
alcohol testing (i.e., it must not test some covered employees and
not others).

(3) It must conduct the pre-employment tests after making a
contingent offer ofemployment or transfer, subject to the employee
passing the pre-employment alcohol test.

(4) It must conduct all pre-employment alcohol tests using the
alcohol testing procedures of 49 CFR part 40 of this title.

(5) It must not allow a covered employee to begin performing
safety-sensitive functions unless the result of the employee's test
indicates an alcohol concentration of less than 0.04.

49 CFR 382.305 provides:

(a) Every employer shall comply with the requirements of this section. Every driver shall
submit to random alcohol and controlled substance testing as required in this section.

(b)

(1) Except as provided in paragraphs (c) through (e) of this section, the minimum
annual percentage rate for random alcohol testing shall be 10 percent of the average
number of driver positions.
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(2) Except as provided in paragraphs (f) through (h) of this section, the minimum
annual percentage rate for random controlled substances testing shall be 25 percent
of the average number of driver positions.

(c) The FMCSA Administrator's decision to increase or decrease the minimum annual
percentage rate for alcohol testing is based on the reported violation rate for the entire
industry. All information used for this determination is drawn from the alcohol
management information system reports required by § 382.403. In order to ensure
reliability of the data, the FMCSA Administrator considers the quality and
completeness of the reported data, may obtain additional information or reports from
employers, and may make appropriate modifications in calculating the industry
violation rate. In the event of a change in the annual percentage rate, the FMCSA
Administrator will publish in the Federal Register the new minimum annual percentage
rate for random alcohol testing of drivers. The new minimum annual percentage rate
for random alcohol testing will be applicable starting January 1 of the calendar year
following publication in the Federal Register.

(d)

(1) When the minimum annual percentage rate for random alcohol testing is 25 percent
or more, the FMCSA Administrator may lower this rate to 10 percent of all driver
positions if the FMCSA Administrator determines that the data received under the
reporting requirements of § 382.403 for two consecutive calendar years indicate that
the violation rate is less than 0.5 percent.

(2) When the minimum annual percentage rate for random alcohol testing is 50
percent, the FMCSA Administrator may lower this rate to 25 percent of all driver
positions if the FMCSA Administrator determines that the data received under the
reporting requirements of § 382.403 for two consecutive calendar years indicate that
the violation rate is less than 1.0 percent but equal to or greater than 0.5 percent.

(e)

(1) When the minimum annual percentage rate for random alcohol testing is 10 percent,
and the data received under the reporting requirements of § 382.403 for that calendar
year indicate that the violation rate is equal to or greater than 0.5 percent, but less than
1.0 percent, the FMCSA Administrator will increase the minimum annual percentage
rate for random alcohol testing to 25 percent for all driver positions.

(2) When the minimum annual percentage rate for random alcohol testing is 25 percent
or less, and the data received under the reporting requirements of § 382.403 for that
calendar year indicate that the violation rate is equal to or greater than 1.0 percent, the
FMCSA Administrator will increase the minimum annual percentage rate for random
alcohol testing to 50 percent for all driver positions.
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(f) The FMCSA Administrator's decision to increase or decrease the minimum annual
percentage rate for controlled substances testing is based on the reported positive rate
for the entire industry. All information used for this determination is drawn from the
controlled substances management information system reports required by § 382.403.
In order to ensure reliability of the data, the FMCSA Administrator considers the
quality and completeness of the reported data, may obtain additional information or
reports from employers, and may make appropriate modifications in calculating the
industry positive rate. In the event of a change in the annual percentage rate, the
FMCSA Administrator will publish in the Federal Register the new minimum annual
percentage rate for controlled substances testing of drivers. The new minimum annual
percentage rate for random controlled substances testing will be applicable starting
January 1 of the calendar year following publication in the Federal Register.

(g) When the minimum annual percentage rate for random controlled substances testing is
50 percent, the FMCSA Administrator may lower this rate to 25 percent of all driver
positions if the FMCSA Administrator determines that the data received under the
reporting requirements of § 382.403 for two consecutive calendar years indicate that
the positive rate is less than 1.0 percent.

(h) When the minimum annual percentage rate for random controlled substances testing is
25 percent, and the data received under the reporting requirements of § 382.403 for any
calendar year indicate that the reported positive rate is equal to or greater than 1.0
percent, the FMCSA Administrator will increase the minimum annual percentage rate
for random controlled substances testing to 50 percent of all driver positions.

(i)

(1) The selection of drivers for random alcohol and controlled substances testing shall
be made by a scientifically valid method, such as a random number table or a computer-

based random number generator that is matched with drivers' Social Security numbers,
payroll identification numbers, or other comparable identifying numbers.

(2) Each driver selected for random alcohol and controlled substances testing under the
selection process used, shall have an equal chance ofbeing tested each time selections
are made.

(3) Each driver selected for testing shall be tested during the selection period.

a)

(1)To calculate the total number of covered drivers eligible for random testing
throughout the year, as an employer, you must add the total number of covered drivers
eligible for testing during each random testing period for the year and divide that total
by the number of random testing periods. Covered employees, and only covered
employees, are to be in an employer's random testing pool, and all covered drivers must
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be in the random pool. If you are an employer conducting random testing more often
than once per month (e.g., daily, weekly, bi-weekly) you do not need to compute this
total number of covered drivers rate more than on a once per month basis.

(2) As an employer, you may use a service agent (e.g., a C/TPA) to perform random
selections for you, and your covered drivers may be part of a larger random testing pool
of covered employees. However, you must ensure that the service agent you use is
testing at the appropriate percentage established for your industry and that only covered
employees are in the random testing pooi.

(k)

(1) Each employer shall ensure that random alcohol and controlled substances tests
conducted under this part are unannounced.

(2) Each employer shall ensure that the dates for administering random alcohol and
controlled substances tests conducted under this part are spread reasonably throughout
the calendar year.

(1) Each employer shall require that each driver who is notified of selection for random
alcohol and/or controlled substances testing proceeds to the test site immediately;
provided, however, that if the driver is performing a safety-sensitive function, other
than driving a commercial motor vehicle, at the time ofnotification, the employer shall
instead ensure that the driver ceases to perform the safety-sensitive function and
proceeds to the testing site as soon as possible.

(m) A driver shall only be tested for alcohol while the driver is performing safety-sensitive
functions, just before the driver is to perform safety-sensitive functions, or just after
the driver has ceased performing such functions.

(n) If a given driver is subject to random alcohol or controlled substances testing under the
random alcohol or controlled substances testing rules of more than one DOT agency
for the same employer, the driver shall be subject to random alcohol and/or controlled
substances testing at the annual percentage rate established for the calendar year by the
DOT agency regulating more than 50 percent of the driver's function.

(o) If an employer is required to conduct random alcohol or controlled substances testing
under the alcohol or controlled substances testing rules ofmore than one DOT agency,
the employer may -

(1) Establish separate pools for random selection, with each pool containing the DOT-

covered employees who are subject to testing at the same required minimum annual
percentage rate; or

(2) Randomly select such employees for testing at the highest minimum annual
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percentage rate established for the calendar year by any DOT agency to which the
employer is subject.

49 CFR 391.23 provides:

(a) Except as provided in subpart G of this part, each motor carrier
shall make the following investigations and inquiries with respect to
each driver it employs, other than a person who has been a regularly
employed driver of the motor carrier for a continuous period which
began before January 1, 1971:

(1) An inquiry, within 30 days of the date the driver's
employment begins, to each State where the driver held or holds a
motor vehicle operator's license or permit during the preceding 3
years to obtain that driver's motor vehicle record.

(2) An investigation of the driver's safety performance history
with Department of Transportation regulated employers during the
preceding three years.

(b) A copy ofthe motor vehicle record(s) obtained in response to the
inquiry or inquiries to each State required by paragraph (a)(1) of this
section must be placed in the driver qualification file within 30 days
of the date the driver's employment begins and be retained in
compliance with §391.51. If no motor vehicle record is received
from the State or States required to submit this response, the motor
carrier must document a good faith effort to obtain such information
and certify that no record exists for that driver in that State or States.
The inquiry to the State driver licensing agency or agencies must be
made in the form and manner each agency prescribes.

(c)

(1) Replies to the investigations of the driver's safety performance
history required by paragraph (a)(2) of this section, or
documentation of good faith efforts to obtain the investigation
data, must be placed in the driver investigation history file, after
October 29, 2004, within 30 days of the date the driver's
employment begins. Any period of time required to exercise the
driver's due process rights to review the information received,
request a previous employer to correct or include a rebuttal, is
separate and apart from this 30-day requirement to document
investigation of the driver safety performance history data.

(2) The investigation may consist of personal interviews,
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telephone interviews, letters, or any other method for investigating
that the carrier deems appropriate. Each motor carrier must make
a written record with respect to each previous employer contacted,
or good faith efforts to do so. The record must include the previous
employer's name and address, the date the previous employer was
contacted, or the attempts made, and the information received
about the driver from the previous employer. Failures to contact a
previous employer, or of them to provide the required safety
performance history information, must be documented. The record
must be maintained pursuant to §391.53.

(3) Prospective employers should report failures of previous
employers to respond to an investigation to the FMCSA and use
the complaint procedures specified at §386.12 of this subchapter.
Keep a copy of the reports in the driver investigation history file
as part of documenting a good faith effort to obtain the required
information.

(4) Exception. For drivers with no previous employment
experience working for a DOT-regulated employer during the
preceding three years, documentation that no investigation was
possible must be placed in the driver investigation history file,
after October 29, 2004, within the required 30 days of the date the
driver's employment begins.

(d) The prospective motor carrier must investigate, at a minimum,
the information listed in this paragraph from all previous employers
of the applicant that employed the driver to operate a CMV within
the previous three years. The investigation request must contain
specific contact information on where the previous motor carrier
employers should send the information requested.

(1) General driver identification and employment verification
information.

(2) The data elements as specified in §390.15(b)(1) ofthis chapter
for accidents involving the driver that occurred in the three-year
period preceding the date of the employment application.

(i) Any accidents as defined by §390.5 of this chapter.

(ii) Any accidents the previous employer may wish to provide
that are retained pursuant to §390.15(b)(2), or pursuant to the
employer's internal policies for retaining more detailed minor
accident information.
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(e) In addition to the investigations required by paragraph (d) ofthis
section, the prospective motor carrier employers must investigate
the information listed below in this paragraph from all previous
DOT regulated employers that employed the driver within the
previous three years from the date of the employment application,
in a safety-sensitive function that required alcohol and controlled
substance testing specified by 49 CFR part 40.

(1) Whether, within the previous three years, the driver had
violated the alcohol and controlled substances prohibitions
under subpart B ofpart 382 of this chapter, or 49 CFR part 40.

(2) Whether the driver failed to undertake or complete a
rehabilitation program prescribed by a substance abuse
professional (SAP) pursuant to §382.605 of this chapter, or 49
CFR part 40, subpart 0. If the previous employer does not know
this information (e.g., an employer that terminated an employee
who tested positive on a drug test), the prospective motor carrier
must obtain documentation ofthe driver's successful completion
of the SAP's referral directly from the driver.

(3) For a driver who had successfully completed a SAP's
rehabilitation referral, and remained in the employ of the
referring employer, information on whether the driver had the
following testing violations subsequent to completion of a
§382.605 or 49 CFR part 40, subpart 0 referral:

(i) Alcohol tests with a result of 0.04 or higher alcohol
concentration;

(ii) Verified positive drug tests;

(iii) Refusals to be tested (including verified adulterated or
substituted drug test results).

(4) As of January 6, 2023, employers subject to §382.701(a)
of this chapter must use the Drug and Alcohol Clearinghouse
to comply with the requirements of this section with respect to
FMCSA-regulated employers.

(i) Exceptions.

(A) If an applicant who is subject to follow-up testing
has not successfully completed all follow-up tests, the
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employer must request the applicant's follow-up testing
plan directly from the previous employer in accordance
with §40.25(b)(5) of this title.

(B) If an applicant was subject to an alcohol and
controlled substance testing program under the
requirements of a DOT mode other than FMCSA, the
employer must request alcohol and controlled
substances information required under this section
directly from those employers regulated by a DOT
mode other than FMCSA.

(f)

(1) A prospective motor carrier employer must provide to the
previous employer the driver's consent meeting the
requirements of §40.321(b) of this title for the release of the
information in paragraph (e) of this section. If the driver
refuses to provide this consent, the prospective motor carrier
employer must not permit the driver to operate a commercial
motor vehicle for that motor carrier.

(2) If a driver refuses to grant consent for the prospective
motor carrier employer to query the Drug and Alcohol
Clearinghouse in accordance with paragraph (e)(4) of this
section, the prospective motor carrier employer must not
permit the driver to operate a commercial motor vehicle.

(g) After October 29, 2004, previous employers must:

(1) Respond to each request for the DOT defined information
in paragraphs (d) and (e) of this section within 30 days after
the request is received. If there is no safety performance
history information to report for that driver, previous motor
carrier employers are nonetheless required to send a response
confirming the non-existence of any such data, including the
driver identification information and dates of employment.

(2) Take all precautions reasonably necessary to ensure the
accuracy of the records.

(3) Provide specific contact information in case a driver
chooses to contact the previous employer regarding correction
or rebuttal of the data.
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(4) Keep a record of each request and the response for one
year, including the date, the party to whom it was released, and
a summary identifying what was provided.

(5) Exception. Until May 1, 2006, carriers need only provide
information for accidents that occurred after April 29, 2003.

(h) The release of information under this section may take any form
that reasonably ensures confidentiality, including letter, facsimile,
or e-mail. The previous employer and its agents and insurers must
take all precautions reasonably necessary to protect the driver safety
performance history records from disclosure to any person not
directly involved in forwarding the records, except the previous
employer's insurer, except that the previous employer may not
provide any alcohol or controlled substances information to the
previous employer's insurer.

(i)

(1) The prospective employer must expressly notify drivers with
Department of Transportation regulated employment during the
preceding three years-via the application form or other written
document prior to any hiring decision-that he or she has the
following rights regarding the investigative information that will
be provided to the prospective employer pursuant to paragraphs
(d) and (e) of this section:

(i) The right to review information provided by previous
employers;

(ii) The right to have errors in the information corrected by
the previous employer and for that previous employer to re-

send the corrected information to the prospective employer;

(iii) The right to have a rebuttal statement attached to the
alleged erroneous information, if the previous employer and
the driver cannot agree on the accuracy of the information.

(2) Drivers who have previous Department of Transportation
regulated employment history in the preceding three years, and
wish to review previous employer-provided investigative
information must submit a written request to the prospective
employer, which may be done at any time, including when
applying, or as late as 30 days after being employed or being
notified of denial of employment. The prospective employer
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must provide this information to the applicant within five (5)
business days of receiving the written request. If the prospective
employer has not yet received the requested information from
the previous employer(s), then the five-business days deadline
will begin when the prospective employer receives the requested
safety performance history information. If the driver has not
arranged to pick up or receive the requested records within thirty
(30) days of the prospective employer making them available,
the prospective motor carrier may consider the driver to have
waived his/her request to review the records.

(j)

(1) Drivers wishing to request correction of erroneous
information in records received pursuant to paragraph (i) of this
section must send the request for the correction to the previous
employer that provided the records to the prospective employer.

(2) After October 29, 2004, the previous employer must either
correct and forward the information to the prospective motor
carrier employer, or notify the driver within 15 days of receiving
a driver's request to correct the data that it does not agree to
correct the data. If the previous employer corrects and forwards
the data as requested, that employer must also retain the
corrected information as part of the driver's safety performance
history record and provide it to subsequent prospective
employers when requests for this information are received. Ifthe
previous employer corrects the data and forwards it to the
prospective motor carrier employer, there is no need to notify
the driver.

(3) Drivers wishing to rebut information in records received
pursuant to paragraph (i) ofthis section must send the rebuttal to
the previous employer with instructions to include the rebuttal
in that driver's safety performance history.

(4) After October 29, 2004, within five business days of
receiving a rebuttal from a driver, the previous employer must:

(i) Forward a copy of the rebuttal to the prospective motor
carrier employer;

(ii) Append the rebuttal to the driver's information in the
carrier's appropriate file, to be included as part of the
response for any subsequent investigating prospective
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(k)

(1)

employers for the duration of the three-year data retention
requirement.

(5) The driver may submit a rebuttal initially without a request
for correction, or subsequent to a request for correction.

(6) The driver may report failures of previous employers to
correct information or include the driver's rebuttal as part ofthe
safety performance information, to the FMCSA following
procedures specified at §386.12.

(1) The prospective motor carrier employer must use the
information described in paragraphs (d) and (e) of this section
only as part of deciding whether to hire the driver.

(2) The prospective motor carrier employer, its agents and
insurers must take all precautions reasonably necessary to
protect the records from disclosure to any person not directly
involved in deciding whether to hire the driver. The prospective
motor carrier employer may not provide any alcohol or
controlled substances information to the prospective motor
carrier employer's insurer.

(1) No action or proceeding for defamation, invasion of
privacy, or interference with a contract that is based on the
furnishing or use of information in accordance with this
section may be brought against-

(i) A motor carrier investigating the information, described
in paragraphs (d) and (e) of this section, of an individual
under consideration for employment as a commercial motor
vehicle driver,

(ii) A person who has provided such information; or

(iii) The agents or insurers of a person described in
paragraph (l)(1)(i) or (ii) of this section, except insurers are
not granted a limitation on liability for any alcohol and
controlled substance information.

(2) The protections in paragraph (l)( 1) of this section do not
apply to persons who knowingly furnish false information, or
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who are not in compliance with the procedures specified for
these investigations.

(m)

(1) The motor carrier must obtain an original or copy of the
medical examiner's certificate issued in accordance with
§391.43, and any medical variance on which the certification is
based, and, beginning on or after May 21, 2014, verify the
driver was certified by a medical examiner listed on the
National Registry ofCertified Medical Examiners as ofthe date
of issuance of the medical examiner's certificate, and place the
records in the driver qualification file, before allowing the
driver to operate a CMV.

(2) Exception. For drivers required to have a commercial
driver's license under part 383 of this chapter:

(i) Beginning January 30, 2015, using the CDLIS motor
vehicle record obtained from the current licensing State,
the motor carrier must verify and document in the driver
qualification file the following information before
allowing the driver to operate a CMV:

(A) The type of operation the driver self-certified that he
or she will perform in accordance with §383.71(b)(1) of
this chapter.

(B)

(1) Beginning on May 21, 2014, and through June
21, 2021, that the driver was certified by a medical
examiner listed on the National Registry of Certified
Medical Examiners as of the date of medical
examiner's certificate issuance.

(2) If the driver has certified under paragraph
(m)(2)(i)(A) of this section that he or she expects to
operate in interstate commerce, that the driver has a
valid medical examiner's certificate and any required
medical variances.

(C) Exception. Beginning on January 30, 2015, and
through June 21, 2021, if the driver provided the motor
carrier with a copy of the current medical examiner's
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certificate that was submitted to the State in accordance
with §383.73(b)(5) of this chapter, the motor carrier may
use a copy of that medical examiner's certificate as proof
of the driver's medical certification for up to 15 days after
the date it was issued.

(3) Exception. For drivers required to have a commercial
learner's permit under part 383 of this chapter:

(i) Beginning July 8, 2015, using the CDLIS motor vehicle
record obtained from the current licensing State, the motor
carrier must verify and document in the driver
qualification file the following information before
allowing the driver to operate a CMV:

(A) The type of operation the driver self-certified that
he or she will perform in accordance with
§383.71(b)(1) and (g) of this chapter.

r
L '

(1) Through June 21, 2021, that the driver was
certified by a medical examiner listed on the
National Registry of Certified Medical Examiners
as of the date of medical examiner's certificate
issuance.

(2) If the driver has a commercial learner's permit
and has certified under paragraph (m)(3)(i)(A) of
this section that he or she expects to operate in
interstate commerce, that the driver has a valid
medical examiner's certificate and any required
medical variances.

(C) Through June 21, 2021, if the driver provided
the motor carrier with a copy of the current medical
examiner's certificate that was submitted to the State
in accordance with §383.73(a)(2)(vii) of this
chapter, the motor carrier may use a copy of that
medical examiner's certificate as proof of the
driver's medical certification for up to 15 days after
the date it was issued.

(ii) Until July 8, 2015, if a driver operating in non-

excepted, interstate commerce has no medical certification
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status information on the CDLIS MVR obtained from the
current State driver licensing agency, the employing motor
carrier may accept a medical examiner's certificate issued
to that driver, and place a copy of it in the driver
qualification file before allowing the driver to operate a
CMV in interstate commerce.

(4) In the event of a conflict between the medical certification
information provided electronically by FMCSA and a paper
copy of the medical examiner's certificate, the medical
certification information provided electronically by FMCSA
shall control.

Beyond the stated regulations, Congress has spoken on hair testing in the Omnibus
Employee Testing Act of 1991, which requires HHS to establish guidelines when there is a change
in drug testing laws.' However, that Act is not applicable to this exemption because the Carriers
are not requesting to have the law changed. As defined by 49 CFR § 38 1.300, "[a]n exemption is
temporary relief from one or more FMCSR given to a person or class of person subject to the
regulations, or who intend to engage in an activity that would make them subject to the
regulations." Therefore, the FMCSA has authority to grant the Carriers an exemption from 49 CFR
382.105, 382.301 and 382.305 to allow for the use of hair drug testing, without regard to the
Omnibus Act.

PETITION

I. Introduction

The use of controlled substances by commercial truck drivers creates an unacceptable risk
to public safety. As a result, Congress and the FMCSA have for nearly thirty years mandated that
motor carriers perform drug tests on their safety sensitive personnel. Despite the enormous growth
in technology since 1991, urine analysis has remained the only drug testing method permitted by
the FMCSA. But urine analysis, largely due to the unobserved nature of the collection method, is
known to be less reliable than other drug testing methods.2 In contrast, hair testing is reliable and
accurate, and its use by motor carriers would improve public safety by reducing the number of
safety sensitive personnel who are at risk ofbeing impaired by controlled substances.

Several of the Carriers-large motor carriers with excellent safety records-have long
voluntarily used hair drug testing in addition to the urine analysis currently mandated by the
FMCSA. Their experience confirms hair testing to be more reliable and accurate than urine

'Omnibus Transportation Employee Testing Act of 1991, H.R. 2942, 102nd Cong. § 5(d)(2) (1991).
2 In 1998, Oregon agencies conducted a state-wide unannounced urine drug test for truck drivers during roadside and
port of entry inspections. Couper, F. J., Pemberton, M., Jarvis, A., Hughes, M., and Logan, B.K. (2002), "Prevalence
ofDrug Use in Commercial Tractor-Trailer Drivers," Journal of Forensic Science, 47(3): 562-567. The unannounced
nature of these tests negated drivers' ability to prepare for the test. Id. Oregon agencies collected 822 urine specimens
and found 21% of the samples to be positive for one or more of the controlled substances in the test panel. Id.
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analysis. Moreover, Congress has twice directed the Department of Health and Human Services
("HHS") to develop a methodology for hair testing that can be implemented by the FMCSA, but,
some five years after this mandate was first issued, no proposed rule has been issued, and urine
analysis remains the sole drug testing method required by the FMCSA.

Because hair testing is reliable and accurate and its use would enhance public safety, the
Carriers' petition for an exemption to permit it to use such testing in lieu of urine analysis and to
report the results of this testing when required by the FMCSR. Pursuant to 49 CFR § 38 1.300(b),
the Carriers request this exemption be effective for five (5) years.

II. The reason the exemption is needed, including the time period during which it is
needed.

A. Hair Testing is Reliable and Accurate

Hair drug testing is more reliable than urine analysis as a drug testing method for several
reasons. Hair testing captures a larger window of time for drug use than urine analysis does. Hair
testing detects drugs taken within the last 90 days from when a person ingests a drug. Although
hair tests may be unable to identifi very recent drug use, the Carriers have found it is more effective
to eliminate lifestyle drug users from the driver pool. There is a better opportunity to learn of such
drug usage through hair analysis because of the longer 90-day window for detection. Moreover,
drug usage on the day of the pre-employment specimen collection is highly unlikely. There is far
greater danger of long-term drug use going undetected during a pre-employment or random drug
test than there is of short-term use going undetected because short term use is unlikely in either
drug test scenario. Published studies confirm this. In comparing random drug tests results, one
researcher found that in a study with 1,446 drivers randomly tested for drugs, .62% tested positive
for drugs using the urine test, while nearly 5 times that rate, 3.1% tested positive for drugs using
the hair test.3 The Carriers believe the appropriate application of urine testing is confined to
mandatory post-accident and reasonable suspicion testing. But hair testing is the more appropriate
for preemployment and random testing protocols.

Second, hair testing is reliable because it does not detect exposure to a drug, such as second-
hand marijuana use, that occurs other than through use of the drug. When the drug is ingested, it
enters the bloodstream as the body metabolizes the drug, which causes drug metabolites to
circulate through the blood as well. The blood then nourishes the hair follicle, where the ingested
drug metabolites are deposited until the hair grows out ofthe follicle.4 The drug metabolites remain
there until the hair grows out of the follicle. "That means that even if marijuana smoke got stuck
in your hair, as long as you did not inhale it, then your hair will have no evidence of marijuana

' Mieczkowski, T. (2011), "Assessing the Potential for Racial Bias in Hair Analysis for Cocaine: Examining the
Relative Risk of Positive Outcomes When Comparing Urine Samples to Hair Samples," Forensic Science
International 206, 29-34.
"See Hair Follicle Drug Test, National Drug Screening, Inc. https://www.nationaldrugscreening.comlhair-follicle-

drug-test.php (last visited July 16, 2020).

FMCSA-200827-006



August 21, 2020
Page 19

metabolites, so your test will not be positive."5 Additionally, when used properly, the testing
method of washing subject hair has been proven to be successful in preventing false positive tests
due to contamination.6 Moreover, this method was validated as a highly reliable drug testing
method by the Federal Bureau of Investigation.7

Third, hair drug testing is more reliable than urine analysis for pre-employment drug tests.
Pre-employment urine testing is unreliable due to the ease by which users of controlled substances
can circumvent the test because urine is easier to adulterate and substitute, due to the advance
notice of such tests. In 2007, the Government Accounting Office (GAO) published GAO-08-225T
entitled "Undercover Tests Reveal Significant Vulnerabilities in DOT's Drug Testing Program."
This publication identified a few of the reasons why urine testing was prone to error and why many
drug users made their way into commercial motor vehicles on America's roadways.8 For example,
the GAO found that "[w]hile all urine collection sites followed DOT protocols by asking GAO
undercover investigators to provide identification, investigators successfully used bogus driver's
licenses to gain access to all 24 sites-demonstrating that a drug user could send someone to take
a drug test in their place using fake identification. In addition, 22 ofthe 24 selected urine collection
sites did not adequately follow the remaining protocols GAO tested." Further, the GAO found that
"75 percent of the urine collection sites GAO tested failed to restrict access to items that could be
used to adulterate or dilute the specimen, meaning that running water, soap, or air freshener was
available in the bathroom during the test." The most significant vulnerability in urine testing is in
the collection process because the person collecting the sample is unable to observe the supply of
urine.9 Simply put, hair testing eliminates this vulnerability by allowing the collector to observe
the hair sampling from the test subject.

Additionally, the detection window for illicit drugs in a urine analysis is so short the users
could simply abstain from use for a short period and pass the test. Many individuals that are
subjected to urine testing are able to predict when they are going to be tested next, which allows
them to resume drug use shortly after their most recent test.

In summary, hair testing is more reliable and accurate than urine testing in the following
ways:

See Hair Follicle Drug Test, National Drug Screening, Inc. https://www.nationaldrugscreening.comlhair-follicle-

drug-test.php (last visited July 16, 2020).
6MosKukosh C.L., Montgomery, M.A., Hammer, R.L. (2014) Analysis of extensively washed hair from cocaine
users and drug chemists to establish new reporting criteria. Journal of Analytical Toxicology, 38, 628-63 6. See also
forensic drug testing accreditation standards which mandate hair washing before testing, discussed infra.

Hair Testing Conclusions, Journal ofAnalytical Toxicology, Volume 41, Issue 2, March2017, Pages 161-162,
https://doi.org/10. 1093/iatlbkwl 16 (published 13 October 2016).
8 GAO-08-225T: Published: Nov 1,2007. Publicly Released: Nov 1,2007.

Robert F. Forman, Ph.D. & Paul D. Naggy, Substance Abuse: Clinical Issues in Intensive Outpatient Treatment,
Substance Abuse and Mental Health Services Administration, Appendix B, p. 238 (stating that "Information about
how to beat the drug testing system is widely available. Web sites advertise inexpensive products that can be added to
urine specimens to absorb toxins as well as herbal remedies for consumption for a few hours before testing to cleanse
the urine. Concentrated, 'clean' specimens can be purchased for mixing with warm water at the test site. A variety of
low-cost, self-testing kits also are available to preview likely results from more formal testing procedures.").

FMCSA-200827-006



August 21, 2020
Page 20

¯ Hair testing has a longer detection period, up to 90 days. Urine testing can detect
only 2-3 days except for marijuana, which may remain detectible in a urine test for
3 to 30 days depending on frequency ofuse.

¯ Hair specimens are more difficult to adulterate or substitute
¯ Hair collections are observed collections, while urine collections are unobserved.
¯ Hair specimens are more easily collected and are less invasive than urine samples.
¯ Hair specimens are more easily transported and stored.
¯ Hair is less likely to transmit bio-organisms than urine.

Lastly, as discussed above, several of the Carriers have been utilizing hair testing in
addition to urine for over ten years. This is done at a substantial cost to these members to ensure
the highest level of safety for the general public. Hair testing is more expensive than urine testing.
Hair drug tests cost, on average, about $100.00 including collection, laboratory testing, and
Medical Review Officer (MRO) review. The cost of a urine test is about $45.00 inclusive of the
services listed above. The Carriers view their use of hair drug testing as a necessity to advance
overall safety. The Carriers are dedicated to keeping the roadways safe and are willing to fund the
more expensive hair testing approach, because of the need for accurate and reliable drug testing,
with a longer detection window and observed collections. The Carriers are asking to be allowed to
perform a more expensive-but more reliable-drug testing method, while abandoning, in part, a
cheaper and less reliable method.

B. Hair Testing Does Not Cause a Disparate Impact

As noted, hair drug testing is more accurate than urine analysis. As discussed above, hair
drug testing is based on metabolites that penetrate the follicle through the bloodstream, thus it can
detect long term drug use. Additionally, because a third party can collect a hair sample directly
from a test subject, it is far more difficult for a test subject to adulterate and substitute the sample
provided. However, objections to hair testing have been raised in the past by various groups:
primarily that hair testing is discriminatory. The Carriers agree that an approved testing
methodology must not be discriminatory-but, as noted below, hair testing is not discriminatory.

The American Trucking Associations recently responded to similar concerns in response
to its efforts to support hair testing for motor carriers.'0 Their response was supported by the
Substance Abuse and Mental Health Services Administration drug testing board, who said issues
surrounding hair color have been resolved.1' Many ofthese concerns are surrounded by allegations
that African Americans are more likely to test positive during a hair drug test because some drugs,
like cocaine, bind to melanin at a higher concentration rate in black colored hair. However, modem

10Miller, E. "ATA Meets with 0MB to Discuss Status of Review of Hair Sample Testing Rule." TRANSPORT
TOPICS, July 27, 2020.

Id.
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testing practices accommodate for this by stripping melanin from the hair during the testing
process.

There is no evidence that African Americans test positive at a higher rate when doing a
hair test than when the two ethnic groups submit for a urine analysis test. Research has found that
the ratio ofblack donors to white donors that tested positive to certain drugs was "substantially the
same for both hair and urine" and that "this is the outcome one would expect if the two tests
functioned equivalently."3 The same researcher concluded that his findings indicated that "the
[urine and hair] tests are detecting rates of drug use and not that the tests are producing findings
based on some biological component which would lead the hair technology to be 'racially biased'.
Such a bias, if it were an intrinsic aspect of the hair technology, would exhibit some detectable
differential when comparisons are made across groups."4

A recent study at the University of Central Arkansas analyzed hair drug testing data from
three different motor carriers to determine whether hair testing is racially discriminatory.'5
Researchers utilized two methods to assess possible disparate impact on minority ethnic groups.
First, the study applied the "Four-Fifths Rule," which finds its roots in the Uniform Guidelines for
Employee Selection Procedures. It assumes there is a disparate impact if any ethnic group does
not pass at a rate of at least 80% of the rate of the ethnic group with the highest passing rate.'6
Second, the chi-square difference tests to assess whether a difference exists between ethnic groups
for urine and, separately, whether a significant difference exists between ethnic groups for hair
tests. Researchers were unable to find a disparate impact among the different ethnic groups under
either method. In particular, the chi-square results indicate the pass/fail rates for different ethnic
groups is statistically similar for both hair drug test and urine drug test.

The courts have agreed with this empirical evidence.'7 In Nevada Employment Sec. Dept.
v. Holmes, Plaintiff Holmes applied for unemployment benefits with the Nevada Employment
Security Department (NESD). NESD denied Holmes' application because she was terminated
from her job for misconduct. The misconduct in question was for testing positive to a random hair
drug test for cocaine. Holmes' employer did a confirmatory gas chromatography/mass
spectrometry (GC/MS) test, which also revealed a positive result for cocaine. The Supreme Court
of Nevada held "[hair] testing, especially when coupled with a confirmatory GC/MS test, is now

'2DuPont, R.L. (1995) "Drug Testing by Urine and Hair Analysis: Complementary Features and Scientific Issues."
Forensic Science International (stating "The separation of melanin from the hair digest has since become a routine
part of our analytical procedure. Consequently, any drugs contained in the melanin fraction are excluded from our
analytical results and any bias due to hair color and race is thereby effectively avoided.")
13 Mieczkowski, infra, page 32.
'4Mieczkowski, infra, page 34.
15 Voss, M.D. (2020) "Drug Testing in the U.S. Trucking Industry: Hair vs. Urine Samples and the Implications for
Policy and the Industry," https://ilitchbusiness.wayne.edulsupply-chain/jtm voss cangelosi truck

driver drug testing accepted pre-publication version 070620.pdf
16"[A] selection rate for any race, sex or ethnic group which is less than four-fifths (4/5) (or eighty percent) of the rate
for the group with the highest rate will generally be regarded by the Federal enforcement agencies as evidence of
adverse impact, while a greater than four-fifths rate will generally not be regarded by Federal enforcement agencies
as evidence of adverse impact." Code of Federal Regulations, Title 29, § 1607.4 (2020).
'1See Nevada Employment Sec. Dept. v. Holmes, 112 Nev. 275, 914 P.2d 611 (N.Y. 1996).
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an accepted and reliable scientific methodology for detecting illicit drug use."18

Additionally, in the legal context, the Southern District of New York has also found hair
testing to be reliable and not racially discriminatory. In Davis v. City ofNew York, Davis applied
to become an NYPD police officer. As part of the application, he had to submit hair samples for
drug testing. During his physical exam, plaintiffwas told that, while he had enough hair to submit
two samples, he did not have enough hair to submit an optional third sample, which would have
been used as a "safety net" sample if the plaintiff wished to contest a positive result. Plaintiff was
not given the job after his samples tested positive. Plaintiff claimed that this had a disparate impact
on African Americans, who were more likely to have short hair and thus be less able to provide
"safety net" samples. The court held Davis failed to set forth any evidence, statistical or otherwise,
that the drug testing practice in question had a disparate impact on African Americans.'9 Similarly,
other courts across the country have relied on hair test for a variety of legal issues ranging from
child custody hearings to parole compliance.20

One case is an outlier. In Jones v. City ofBoston, police officers were terminated or denied
employment after testing positive for cocaine.2' The police officers challenged this in court,
alleging that the hair testing caused a disparate impact based on race. The court held that hair
testing had a disparate impact on race based solely on the statistics presented that showed African
Americans testing positive for drugs more often than Caucasians. The court did not analyze any
reason for this disparity beyond finding that "the difference in outcomes associated with race over
that period cannot be attributed to chance alone."22 The court did briefly mention that melanin
could cause the issue through outside contamination but did not rule in favor or against the
scientific validity of hair testing. Instead, the court in Jones found a disparate impact based on
race purely based on outcomes and not based on underlying research or data to support that
outcome. Surely, this approach cannot withstand scrutiny based on proper methodology.
Moreover, recent research has proven that any issue with hair contamination can be solved through
proper washing procedures.23 Thus, the unsubstantiated concerns of the Jones court can be
resolved through proper testing methodology.

Id. at 616.
19 v. City ofNew York, 2003 WL 22832165 (S.D.N.Y. 2003).
20 Jackson-Pitre v. DISA, Inc. et al., No. 2012-65346, Court: 011 (Tex. Dist. Harris County); Narcisse et al. v. DISA,
Inc. et al., No. 2011-46, Sec. 14-1 (La. Div. Dist. Ct., Orleans Parish); U.S. v. Sewell, United States Coast Guard,
Atlantic Area (Virginia, October 2012); Samad Ali v. Raymond Kelly, Case No. 102749 (2004), Supreme Court of
the State ofNew York; Nevada Employment Security Department et al. v. Cynthia Holmes, 914 P.2d 611 (Nev. 1996).
Nevada Supreme Court; In the Matter ofthe Arbitration between Marathon Petroleum Refinery, Catlettsburg Refining,
LLC and United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
International Union Local No. 8-007 19, decided January 27, 2014.
21 Jones v. City ofBoston, 752 F.3d 38 (1st Cir. 2014).
221d at 45.
23 Madeline Montgomery, Marc LeBeau, & Cynthia Morris-Kukoski, New Hair Testing Conclusions, 41 Journal of
Analytical Toxicology 2, 161-62 (2017).
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C. Congress Has Mandated Hair Testing

In Public Law 114-94-Dec. 4, 2015 "Fixing America's Surface Transportation Act",
Congress mandated that HHS, not later than one year after the date of enactment of the Act, issue
scientific and technical guidelines for hair testing as a method of detecting the use of a controlled
substance for purposes of section 31306 ofTitle 49, United States Code.24 It is apparent, however,
that HHS did not meet the statutory requirement thus delaying regulatory development intended
by the Act. Additionally, approval of these guidelines could take years.25

Additionally, in 2018 Congress requested the Substance Abuse and Mental Health Services
Administration report to Congress to issue guidelines for hair testing through the Opioid Crisis
Response Act of 2018. The Senate bill contained reporting requirements on the development of
the Drug and Alcohol Clearinghouse and passed the Senate with a nearly unanimous bipartisan
vote. The Opioid Crisis Response Act of 2018 ultimately died in Congress, but the pertinent
language regarding hair testing was incorporated into H.R. 6, which was signed into law on
October 24, 2018. This legislation again mandated the Secretary of HHS to develop hair testing
guidelines.26 Again, HHS has failed to comply with the Congressional mandate.

Echoing Congress, the NTSB-the nation's agency for investigating and determining how
to prevent auto accidents-has urged the FMCSA to adopt hair testing as a drug testing method.
As a result of a 2016 investigation, NTSB found that multiple people died as a result of a truck
crash where drug use was a causal factor but where the truck driver had passed a pre-employment
drug test. As an NTSB employee bluntly stated: "Had the carrier in the crash used a hair drug test,
the driver's drug use would have likely been identified." Kenny Bragg, accident investigator
(human performance), Office of Highway Safety at the National Transportation Safety Board
(NTSB), Hearing, October 4, 2016.

The Carriers agree with Congress and the NTSB: hair drug testing is the best method for
preventing life-style drug users from being a danger to the general public by driving a truck.27

24 https://www.ttnews.comlarticles/hair-drug-testing-rule-could-become-public-early-2020-official-says (last visited
July 16, 2020).
25 https://finance.yahoo.com/news/reguired-hair-testing-trucking-could- 184943672.html (last visited July 16, 2020)
26 Public Law 115-271 -Oct. 24, 2018 ("Not later than 60 days after the date of enactment of this Act, and annually
thereafter until the date that the Secretary of Health and Human Services publishes in the Federal Register a final
notice of scientific and technical guidelines for hair testing in accordance with section 5402(b) of the Fixing America's
Surface Transportation Act (Public Law 114-94; 129 Stat. 1312), the Secretary of Health and Human Services shall
submit to the Committee on Commerce, Science, and Transportation of the Senate and the Committee on
Transportation and Infrastructure of the House of Representatives a report on (1) the status of the hair testing
guidelines; (2) an explanation for why the hair testing guidelines have not been issued; and (3) an estimate date of
completion of the hair testing guidelines.")
27 Undercover Tests Reveal Significant Vulnerabilities in DOT's Drug Testing Program, GAO-08-225T (Published
Nov 1,2007).
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D. The Proposed Testing Methodology

The Carriers recognize that hair testing must follow an approved methodology to lead to
reliable and usable results. The Carriers propose to use hair testing labs that are certified by and
use the procedures developed by College of American Pathologists ("CAP").28 CAP is a leader in
forensic hair testing and is recognized internationally and in thirteen states for its hair testing
procedures.

Among the requirements for CAP certification are:

¯ Trained and certified collectors
¯ Strict custody and control form protocols
¯ Certified hair testing laboratories using FDA approving testing reagents and

mass spectrometry confirmation procedures
¯ MRO review of all results
¯ Accommodation for bona fide religious objection to cutting of hair and for

verified medical conditions that prevent the donor from providing adequate
quantities ofhair for testing

¯ Second testing ofhair sample on positive tests at the request of the donor if
made within an appropriate, established period of time

The Carriers propose to use additional protocols for hair testing as follows:

(1) Definitions
(a) "Chain of custody" refers to the methodology used to document the handling of a

specimen for the purpose of maintaining control and accountability from initial
collection to final disposition for all such materials or substances and providing for
accountability at each stage in handling, testing, and storing specimens and
reporting test results.

(b) "Initial drug test" or "screening test" means a first analytical procedure used to
identify the presence ofa specific drug or metabolite in a specimen, which test must
be cleared by the United States Food and Drug Administration.

(c) "Confirmation test," "confirmed test," or "confirmed drug test" means a second
analytical procedure used to identify the presence of a specific drug or metabolite
in a specimen, which test must be different in scientific principle from that of the
initial test procedure and must be capable of providing requisite specificity,
sensitivity, and quantitative accuracy.

(d) "Drug(s)" means amphetamines; cannabinoids; cocaine; phencyclidine (PCP);
opioids; synthetic narcotics; or a metabolite of any of the substances listed in this
paragraph.

28
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(e) "Cancelled test." A cancelled test is a drug test that has a problem identified that
cannot be or has not been corrected, or which is otherwise required to be cancelled.
A cancelled test is neither a positive nor a negative test.

(f) "Employee" is any person who is designated in a DOT agency regulation as subject
to drug testing. The term includes individuals currently performing safety-sensitive
functions designated in DOT agency regulations and applicants for employment
subject to pre-employment testing.

(g) "Invalid drug test" is the result of a drug test for a specimen that does not meet
collection or analytical requirements; contains an adulterant or an exogenous
interfering substance; has abnormal physical characteristics; or has an endogenous
substance at an abnormal concentration that prevents the laboratory from
completing or obtaining a valid drug test result.

(h) "Medical Review Officer (MRO)" is a person who is a licensed physician or
osteopath and who is responsible for receiving and reviewing laboratory results
generated by an employer's drug testing program and evaluating medical
explanations for certain drug test results.

(i) "Refuse to submit to a controlled substances test" means that a driver:
(1) Failed to appear for any test (except a pre-employment test) within a

reasonable time, as determined by the employer, consistent with applicable
DOT agency regulations, after being directed to do so by the employer.

(2) Failed to remain at the testing site until the testing process was complete.
An employee who leaves the testing site before the testing process
commences on a pre-employment test is not deemed to have refused to test;

(3) Failed to provide a hair specimen for any required drug test. Provided, that
an employee who does not provide a specimen because he or she has left
the testing site before the testing process commences for a pre-employment
test is not deemed to have refused to test;

(4) Failed to provide a sufficient amount of hair when directed and it has been
determined, through a required medical evaluation, that there was no
adequate medical explanation for the failure. If there is an adequate medical
explanation, the MRO will direct that a urine specimen be collected in lieu
of a hair specimen;

(5) Failed to undergo a medical examination or evaluation, as directed by the
MRO as part of the verification process, or as directed by the DER. In the
case of a pre- employment drug test, the employee is deemed to have
refused to test on this basis only if the pre-employment test is conducted
following a contingent offer of employment;

(6) Failed to cooperate with any part of the testing process (e.g., behave in a
confrontational way that disrupts the collection process); or

(7) Is reported by the MRO as having a verified adulterated or substituted test
result.

(2) Hair specimen collection procedures
(a) Designation of collection site. Each hair drug testing program shall have one (1)

or more designated collection sites which have all necessary personnel, material,
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equipment, facilities, and supervision to provide for the collection, security,
temporary storage, and shipping or transportation of hair specimens to a licensed
drug testing facility.

(b) Security. The temporary storage area in the designated collection site needs to be
secure.

(c) Chain of custody. Chain of custody standardized forms shall be properly executed
by authorized collection site personnel upon receipt of specimens. Handling and
transportation ofhair specimens from one authorized individual or place to another
shall always be accomplished through chain of custody procedures. Every effort
shall be made to minimize the number ofpersons handling specimens.

(d) Access to authorized personnel only. The hair collection site shall be off limits to
unauthorized personnel during the actual collection of specimens.

(e) Privacy. Procedures for collecting hair shall be performed on one individual at a
time to prevent substitutions or interference with the collection of samples.

(f) Integrity and identity of specimen. Precautions shall be taken to ensure that the
root end of a hair specimen is indicated for the testing facility that performs the
testing. The maximum length of hair that shall be tested is 1.5 inches distal from
the skin when possible. This length may be changed if a review officer requests the
testing ofproximal segments to assist their evaluation oftesting data. The collection
of pubic hair is not permitted. The information on the hair specimen container and
on the chain of custody form shall identify in some manner the individual from
whom the specimen was collected. The following minimum precautions shall be
taken when collecting a hair specimen to ensure specimens are obtained and
correctly identified.
(1) When an individual arrives at the collection site, the collection site person

shall request the individual to present photo identification. If the individual
does not have proper photo identification, the collection site person shall
contact the supervisor of the individual, the coordinator of the drug testing
program, or any other employer official who can positively identify the
individual. If the individual's identity cannot be established, the collection
site person shall not proceed with the collection.

(2) If the individual fails to arrive at the assigned time, the collection site person
shall contact the appropriate authority to obtain guidance on the action to
be taken.

(3) The collection site person shall note any unusual behavior or appearance on
the chain of custody form.

(4) Hair shall be cut as close to the scalp or skin as possible. Upon taking the
specimen from the individual, the collection site person shall determine that
it contains approximately 1/2 inch of hair when fanned out on a ruler (e.g.
about 50 mg ofhair).

(5) Both the individual being tested and the collection site person shall keep the
specimen in view at all times prior to the specimen container being sealed
with a tamper evident seal and labeled with the individual's specimen
number and other required information.
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(6) The collection site person shall label the container which contains the hair
with the date, the individual's specimen number, and any other identifying
information provided or required by the drug testing program.

(7) The individual shall initial the container for the purpose of certifying that it
is the specimen collected from the individual.

(8) The collection site person shall indicate on the chain of custody form all
information identifying the specimen. The collection site person shall sign
the chain of custody form next to the identifying information or the chain
of custody on the specimen container.

(9) The individual shall be asked to read and sign a statement certifying that the
specimen identified as having been collected from the individual is in fact
the specimen the individual provided.

(10) The collection site person shall complete the chain of custody form.
(g) Collection control. To the maximum extent possible, collection site personnel shall

keep the individual's specimen container within sight both before and after
collection. After the specimen is collected, it shall be properly sealed and labeled.
An approved chain of custody form shall be used for maintaining control and
accountability of each specimen from the point of collection to final disposition of
the specimen. The date and purpose shall be documented on an approved chain of
custody form each time a specimen is handled or transferred and every individual
in the chain shall be identified. Every effort shall be made to minimize the number
ofpersons handling specimens.

(h) Transportation to the testing facifity. Collection site personnel shall arrange to
transport the collected specimens to the drug testing facility. The specimens shall
be placed in containers which shall be securely sealed to eliminate the possibility
of undetected tampering. The collection site personnel shall ensure that the chain
of custody documentation is sealed separately from the specimen and placed inside
the container sealed for transfer to the drug testing facility.

(3) Training and qualifications of collection site personnel
(a) Collection procedures and training shall clearly emphasize that the collection site

person is responsible for maintaining the integrity of the specimen collection and
transfer process, carefully ensuring the modesty and privacy of the donor.

(b) A collection site person shall have successfully completed documented training to
carry out this function or shall be a licensed medical professional or technician who
acknowledges in writing he or she has been provided instructions for collection as
described in Paragraph 6.
(1) A non-medical collection site person shall receive appropriate training in

collection procedures as described above and shall demonstrate proficiency
in the application of these collection procedures prior to serving as a
collection site person. A medical professional, technologist, or technician
licensed or otherwise approved to practice in the jurisdiction in which the
collection takes place is not required to receive such training if that person
acknowledges in writing the receipt of instructions for collection as
described in Paragraph 6.

FMCSA-200827-006



August 21, 2020
Page 28

(2) Collection site persons shall be provided with detailed, clear instructions on
the collection of specimens in compliance with the aforementioned
collection procedures. Employer representatives and donors subject to
testing shall also be provided standard written instructions setting forth their
responsibilities.

(4) Hair cutoff levels for initial drug screening tests
(a) The following initial cutoff levels shall be used when screening hair specimens to

determine whether they are negative for these drugs or their metabolites:
(1) marijuana: 1 pg/mg of hair
(2) cocaine: 500 pg/mg ofhair
(3) opioids and metabolites: 200 pg/mg of hair; opioids and metabolites

include the following:
(A) codeine;
(B) heroin;
(C) morphine;

(4) phencyclidine: 300 pg/mg of hair
(5) amphetamines: amphetamines include the following:

(A) amphetamine (at no lower than 300 pg/mg ofhair)
(B) methamphetamine (500 pg/mg ofhair).

(b) Synthetic derivatives of the above drugs may also be identified when testing hair.
Examples of these include:

(1) Hydrocodone;
(2) Hydromorphone;
(3) Oxycodone;
(4) Oxymorphone;
(5) MDMA;
(6) MDA;
(7) MDEA

(5) Hair cutoff levels for drug confirmation testing and procedures
(a) All specimens identified as positive on the initial test shall be confirmed using gas

chromatography/mass spectrometry (GC/MS), liquid chromatography/mass
spectrometry/mass spectrometry (LC/MS/MS), gas chromatography/mass
spectrometry/mass spectrometry (GC/MS/MS), or an equivalent accepted method
of equal or greater accuracy at the following cutoff levels for these drugs or their
metabolites. All confirmations shall be by quantitative analysis. Concentrations
which exceed the linear region of the standard curve shall be documented in the
testing facility record as "greater than the highest standard curve value."
(1) marijuana metabolites: 0.1 pg/mg of hair (Delta-9-tetrahydrocannabinol-9-

carboxylic acid);
(2) cocaine: 500 pg/mg ofhair and contain metabolites as follows:

(A) benzoylecgonine, or
(B) cocaethlylene, or
(C) Para and Meta Hydroxycocaines.

FMCSA-200827-006



August 21, 2020
Page 29

(3) opioids and metabolites: 200 pg/mg ofhair; opioids and metabolites include
the following:
(A) codeine;
(B) 6-monoacetylmorphine (heroin metabolite);
(C) morphine;
(D) Hydrocodone;
(E) Hydromorphone;
(F) Oxycodone;
(G) Oxymorphone

(4) phencyclidine: 300 pg/mg ofhair
(5) amphetamines:

(A) amphetamine (at no lower than 300 pg/mg ofhair).
(B) methamphetamine (500 pg/mg of hair).

(c) All hair specimens undergoing confirmation shall remove external contaminants,
using a proven wash procedure that meets the forensic standards of the College of
American Pathologists, to eliminate the risk of positive test results that are caused
by exposure to the drug use of others.

(d) After hair is washed, the drug entrapped in the hair shall be released either by
digestion (chemical or enzymatic) or by solvent extractions. The resulting digest or
pooled solvent extracts shall then be confirmed by approved methods.

(e) Split hair samples may be collected to reconfirm the initial report under the same
provisions as urine tests. When directed by the MRO, the split sample shall be
tested by confirmation methodology without regard to cutoff levels.

(6) Drug-Testing Standards for Laboratories
(a) A laboratory may analyze initial or confirmation test specimens only if:

1. The laboratory has written procedures to ensure the chain of custody.
2. The laboratory follows proper quality control procedures, including, but not

limited to:
(A) The use of internal quality controls, including the use of samples of

known concentrations which are used to check the performance and
calibration of testing equipment, and periodic use of blind samples
for overall accuracy.

(B) An internal review and certification process for drug test results,
conducted by a person qualified to perform that function in the
testing laboratory.

(C) Security measures implemented by the testing laboratory to preclude
adulteration of specimens and drug test results.

(D) Other necessary and proper actions taken to ensure reliable and
accurate drug test results.

(b) A laboratory shall disclose to the medical review officer a written confirmed test
result report. All laboratory reports of a drug test result must, at a minimum, state:
1. The name and address of the laboratory that performed the test and the

positive identification of the person tested.
2. Positive results on confirmation tests only, or negative results, as applicable.
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3. A list of the drugs for which the drug analyses were conducted.
4. The type of tests conducted for both initial tests and confirmation tests and

the minimum cutoff levels of the tests.
(c) Procedure for providing results to the MRO

1. A laboratory may release the results report only after review and approval
by a certifying scientist. The result report must reflect the same test result
information as contained on the CCF signed by the certifying scientist. The
information contained in the laboratory results report may not contain
information that does not appear on the CCF.

2. The results report may be transmitted through any means that ensures
accuracy and confidentiality. The laboratory, together with the MRO, must
ensure that the information is adequately protected from unauthorized
access or release, both during transmission and in storage.
(A) Non-negative results: The laboratory must fax, courier, mail, or

electronically transmit a legible image or copy of the fully-

completed copy of the CCF that has been signed by a certifying
scientist. In addition, the result may be reported electronically.

(B) In transmitting laboratory results to the MRO, the laboratory,
together with the MRO, must ensure that the information is
adequately protected from unauthorized access or release, both
during transmission and in storage. Ifthe results are provided by fax,
the fax connection must have a fixed telephone number accessible
only to authorized individuals.

(C) The laboratory must transmit test results to the MRO in a timely
manner, preferably the same day that review by the certifying
scientist is completed.

3. The laboratory must provide quantitative values for confirmed positive drug
test results to the MRO when the MRO requests the results in writing.

(d) Retention of Specimens
(a) The laboratory testing the specimen must retain a specimen that was

reported with positive, adulterated, substituted, or invalid results for a
minimum of one year.

(b) The laboratory must keep such a specimen in secure, long-term storage.

(c) Within the one-year period, the MRO, the employee, the employer, or a
DOT agency may request in writing that a specimen be retained for an
additional period of time (e.g., for the purpose of preserving evidence for
litigation or a safety investigation). If no request to hold specimens is
received, the laboratory may discard the specimen at the end of the year
period.

III. The regulation from which you would like to be exempted

The Carriers request an exemption from 49 CFR 382.105, 382.301 and 382.305 to allow
for use of hair drug testing results in lieu of fifty (50%) percent of the urine testing requirements,
or twenty-five (25%) of the 2020 requirements, and for release of the results and reporting of such
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tests as required to comply with 49 CFR 391.23. In compliance with the current fifty (50%) percent
random drug testing requirement in 2020, the Carriers will have safety sensitive personnel submit
for not less than twenty-five (25%) percent urine drug testing and not more than twenty-five (25%)
hair drug testing. The drivers will be randomly selected by a third-party for both the regulatory
fifty (50%) percent random drug testing requirement as well as the specimen type. Further, the
Carriers would report positive random hair tests to the Drug and Alcohol Clearinghouse as well as
inquiring carriers. Additionally, the Carriers will submit the hair drug test results from positive
hair tests on pre-employment tests to the Drug and Alcohol Clearinghouse and to inquiring carriers
pursuant to the actual knowledge requirement of 49 CFR § 3 82.107.

IV. Estimate of the total number of drivers and CMVs that would be operated under
the terms and conditions of the exemption.

The Carriers estimate that approximately 61,775 Drivers and 64,201 CMVs would be
operated under the proposed exemption.

V. Safety Impacts the Exemption May Have

Congress has twice demonstrated that it believes hair testing is accurate and reliable. As
discusses above, Congress mandated government agencies provide guidelines for hair testing
through the 2015 FAST Act and the 2018 Opioid Crisis Response Act. However, these agencies
continue to fail to implement direction from Congress, which is causing a delay in the advancement
of safety through appropriate drug testing procedures.

In the recent past, FBI laboratories and the U.S. Department of Defense have shown
support for hair testing and utilized hair testing amongst their ranks. Additionally, the United
Nations International Drug Control Programme have published Guidelines for Testing Drugs
under International Control in Hair, Sweat and Saliva as far back as 2001. Many private
companies in the United States and across the world are already utilizing hair testing for their
employees. These employers recognize that it is an accurate and reliable test that deters drug use
amongst their work force. This widespread acceptance for the last few decades ofreal-world usage
has led to studies and publications by researchers performed on large populations in diverse
settings of workplace, court, and school drug testing programs. The results of those studies and
publications show that hair testing is more accurate and reliable than urine testing.

The point of these studies is that public safety is improved through the use of hair testing
because drug use is more accurately detected, and drug users are removed from the operation of
commercial motor vehicles. For example, when comparing the number of positive tests on urine
against positive tests on hair, it is clear that many drivers are able to pass the urine test while failing
the hair test. For example, one study drug tested 9,196 individuals for cocaine using the hair and
urine tests. The results showed 537 individuals tested negative on the urine test but tested positive
on the hair test, while only 11 individuals tested positive on the urine test and tested negative on
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the hair test. This represents a substantial number of individuals who would remain on the road if
the urine test continues to be utilized instead of the more reliable hair follicle testing.29

Data collected by the FMCSA indicate that from 2012-2017 there were 1265 fatal accidents
involving large trucks where post-accident testing revealed at least one positive drug test result.
Presumably, these drivers passed pre-employment and random drug tests at some point in their
careers. Even accounting for disparities in data, it is an unavoidable conclusion that many accidents
occur where drug use is a causal factor. If even some of these fatal accidents can be avoided by
strengthened drug testing, lives will be saved.

The data collected by the FMCSA are confirmed by a comparison of test results for one of
the Carriers compared to all other motor carriers for that year. In 2015, the post-accident positive
test results were 2.8% for all motor carriers. The Carriers member had a post-accident positive test
rate of 0.7% for 2015 following seven consecutive years without a post-accident positive by any
driver who had a previous pre-employment hair test. More surprising is the fact that this same
motor carrier during a ten-year period found over 7000 drivers who tested positive for drug use on
a hair test but whose urine tests had negative results. These results indicate the massive gap in
safety that exists across the industry-the same gap that motivated Congress to mandate hair
testing-considering there are more than 600,000 trucking companies in the United States and
fewer than 100 of them utilize hair tests in their pre-employment protocols.

The Carriers are concerned not only about increasing the safety of their own fleets but also
that of other fleets. If this exemption is granted, companies will be able to report positive hair
testing results to other motor carriers inquiring about former drivers/applicants. Reporting
requirements and authorizations specified as part of the mandatory background investigation for
hiring drivers as specified in 49 C.F.R. § 391.23 currently only apply to alcohol and controlled
substance testing under subpart B of 49 C.F.R. § 382 or 49 C.F.R. § 40. Further, in compliance
with the recently published FMCSA Final Rule for the Commercial Driver's License Drug and
Alcohol Clearinghouse required by MAP-2 1, the results ofhair test failures should be reported as
an alternate to the urine test results. If the Petition is rejected, carriers would not be able to report
positive tests.

The Petition will help keep drug users off the roadways and avoid putting motor carriers
that go the extra step of conducting hair tests in a difficult position due to their inability to share
hair testing results. For example, one of the Carriers is aware of turning away a driver applicant
based on a failed hair drug test. That driver applicant subsequently was hired by another company.
The first carrier was not authorized to share information regarding the failed drug test with the
company that ultimately employed the driver. Unfortunately, that driver was involved in a fatal
accident allegedly caused by him driving the wrong way on Interstate 70 near Limon, Colorado.30
The Carriers hope to prevent similar tragedies in the future by being permitted to share results of
hair drug testing with other motor carriers, which is necessary because the rate ofpositive random

29 Mieczkowski, infra, page 4 (table 3)
30 https://www.denverpost.com120 1O/12/27/limon-officer-raced-to-prevent-deadly-wrong-way-crash-on-i-70-but-
truck-driver-didnt-stop/
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controlled substances test has steadily been rising since 20l6.' Lastly, as noted above, the NTSB
has found that drug testing would help prevent fatal crashes.

Under current regulations that do not allow hair testing for DOT drug test and reporting
purposes, the FMCSA is not fulfilling its mandate to improve safety by motor carriers on the
nation's highways. It is indisputable that, as Congress and the NTSB have concluded, hair testing
will improve safety.

These exemptions will prove to be beneficial to improving the safety of America's
roadways and overall health for individual drivers. The drivers that do have positive hair drug test
will not be permanently excluded from the transportation industry. Instead they will be allowed to
return to driving after completing Substance Abuse Professional (SAP) process pursuant to 49
CFR § 382.309 and 382.311. This is the same process for driver's that return-to-duty following a
positive urine drug test.

VI. How would ensure that could achieve a level of safety that is equivalent
to, or greater than, the level of safety that would be obtained by complying with
the regulation.

As noted above, because hair testing is more reliable and accurate and enhances public
safety, there will be no reduction in safety benefits if the exemption is granted. Moreover, the
Carriers are not seeking to be exempt from complying with the regulation but merely to allow the
compliance to take place in an enhanced form-hair testing combined with urine analysis.

VII. Impacts (e.g., inabifity to test innovative safety management control systems, etc.)
could experience if the exemption is not granted by the FMCSA.

If the exemption is not granted, the Carriers will continue to use hair testing on a voluntary
basis in addition to the urine analysis required by the regulation. Thus, these motor carriers who
comprise the Carriers-and who are able to afford the additional expense required for hair
testing-will have an enhanced level of safety for their safety sensitive personnel. However,
because the Carriers will be prohibited from reporting or releasing positive results obtained
through hair testing, they will not be able to share vital drug test results with the FMCSA or
potential employers through the new drug/alcohol clearinghouse or report positive test results to
potential employers through the traditional reporting process. Thus, as in the Colorado accident
discussed above, unsafe drivers will continue to operate on the nation's highways and lives will
be lost. Moreover, the Carriers will continue to operate duplicate testing systems, penalizing them
for using enhanced safety methods.

31 Annual Random Controlled Substances Testing Percentages Rate for Calendar Year 2020; Elaine L. Chao. 84
Fed. Reg. 248, 71528 (Dec. 27, 2019).

FMCSA-200827-006



August 21, 2020
Page 34

Additional Information Required by 49 CFR 381.310

The following are the Carriers' specific responses to the information requests contained in
49 CFR § 381.310:

(b)

The "class ofpersons" covered by the proposed exemption would be the motor carriers who
are the Carriers:

Cargo Transporters' USDOT identification number is 257768 with its principal place of
business located at 3390 North Oxford St, Claremont, NC 286 10-0850.

Dupré Logistics' USDOT identification number is 214438 with its principal place of
business located at 201 Energy Parkway Suite 500, Lafayette, La 70508.

Frozen Food Express's USDOT identification number is 109745 with its principal place
ofbusiness located at 3400 Stonewell Drive, Lancaster, TX 75134.

J.B. Hunt Transport's USDOT identification number is 80806 with its principal place of
business located at 615 J.B. Hunt Corporate Drive, Lowell, Arkansas 72745.

KLLM Transport Services' USDOT identification number is 154237 with its principal
place ofbusiness located at 135 Riverview Drive, Jackson, MS 39218-4401.

Knight Transportation's USDOT identification numbers are 428823, 2516761 (Kold
Trans, LLC.), and 1252905 with its principal place ofbusiness located at 20002 North 19th
Avenue, Phoenix, AZ 85027.

Maverick Transportation's USDOT identification number is 178538 with its principal
place ofbusiness located at 13301 Valentine Road, North Little Rock, AR 72117.

Schneider's USDOT identification numbers are 264184, 46596, 2410128, 230991 and
164311 with its principal place ofbusiness located at 3101 5. Packerland Dr., Green Bay,
Wisconsin 54304.

Swift Transportation Company's USDOT identification number is 54283 with its
principal place ofbusiness located at 2200 S. 75th Ave., Phoenix, AZ 85043.

US Xpress's USDOT identification number is 303024 with its principal place ofbusiness
located at 4080 Jenkins Road, Chattanooga, TN 37421.

May Trucking Company's USDOT identification number is 94081 with its principal
place ofbusiness located at 4185 Brooklake Rd NE, Salem, OR 97303.
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(b)(1)
Applicant:

do Robert D. Moseley, Jr.
Moseley Marcinak Law Group, LLP
P0 Box 26148
Greenville, SC 29616

do clay Porter
Porter Rennie Woodard Kendall, LLP
3602 Eastern Avenue
Cincinnati, Ohio 45226

(b)(2)
The Carriers are responsible for this application for exemption.

(b)(3)
the Carriers' contact:

Robert D. Moseley, Jr.
Moseley Marcinak Law Group, LLP
P0 Box 26148
Greenville, SC 29616

Clay Porter
Porter Rennie Woodard Kendall, LLP
3602 Eastern Avenue
Cincinnati, Ohio 45226

CONCLUSION

For all of these reasons, the Carriers respectfully request that the FMCSA grant to them an
exemption as outlined above.

Respectfully submitted,

Clay Porter
Porter Rennie Woodard Kendall, LLP

Robert D. Moseley, Jr.
Moseley Marcinak Law Group, LLP
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