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SUPPLEMENTARY AGREEMENT 

 
THIS SUPPLEMENTARY AGREEMENT (hereinafter referred to as "Suppl ementary Agreement"), is made 
by and among the following: 
 

PACIFIC FINANCIAL ASSOCIATION, INC., a California corporation (hereinafter referred to 
as “Trustee”); and, 
 

hereinafter referred to as “Trustor”), a 
pending or currently active transportation broker or  freight forwarder subject to regulation by the 
Federal Motor Carrier Safety Administration (FMCSA) under DOT Docket No. . 

 
The purpose of this Supplementary Agreement is to further define the relationship between Trustee and Trustor 
pursuant to a current or pending B MC-85 Broker's or Fr eight Forwarder's Trust F und Agreement (hereinafter 
referred to as the “BMC-85”) under 49 U.S.C. 13906, the entirety of which hereby is incorporated as an organic 
element of this Supplementary Agreement by this reference. 
 
RECITALS 
 
WHEREAS, Trustee is a “Financial Institution” within the m eaning of  49 CFR 387.307 authorized to accept 
and hold collateral for and issue the BMC-85;and, 
 
WHEREAS, Trustor is or in tends to becom e a licensed transportation broker or freight forwarder pursuant to 
the provisions of 49 U.S.C. 13904 and the rules and regulations of  the FMCSA.  Trustor further represents and 
warrants that no one having or expecti ng to have any financial, proprietar y, o r other sign ificant in terest in  
Trustor, including Trustor' s principals , directors, officers, or key em ployees, is in default of any debt or 
obligation owed to Trustee; and, 
 
WHEREAS, the parties  have enter ed into or will enter into a BMC-85 and als o desire to enter into this  
Supplementary Agreement to further define the relations hip between the parties pursu ant to the provisions of 
that BMC-85; 
 
NOW, THEREFORE, for good and valuable consideration,  the sufficiency of whic h is hereby acknowledged, 
and the m utual covenants and undert akings set forth herein and in the BMC-85 supplem ented hereby, the 
parties hereto agree as follows: 
 
PROVISIONS 
 
Article I. Fees 
 

(a) Trustor shall pay to Trustee costs and/or fees, in cluding but not lim ited to the Standard Adm inistrative 
Fee which shall be determined by the character of the collateral as set forth in Article V, and which shall 
be subject to change annually without notice to Trus tor, and legal or adm inistrative costs incurred by 
Trustee in connection with its ad ministration of  clai ms on the BMC-85 and in connection with 
enforcement of this Sup plementary Agreement and a ny other written or oral undertakings between the 
Trustor and Trustee, (collectively referred to as "Fees") as set forth in this Supplementary Agreement. 
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(b) The parties acknowledge that the Standard Adm inistrative Fee covers only the sum total of t hree (3) 



inquiries and/or claim s m ade in  relation to the BMC-85 per quarter  unless Trustee shall determ ine 
otherwise in light of specific circum stances. The pa rties acknowledge and agree that inquiries and/or 
claims in ex cess of the lim it shall be  deemed Excessive Claims and shall be invo iced to Trusto r in the  
amount of $50.00 per claim  inquiry and $100.00 per com pleted claim application (such price shall be 
subject to change annually without notice to Trusto r).  Excessive Claim s invoiced shall be paid by 
Trustor to Trustee within the due date indicated on the invoice. 
 

(c) Any payments owed by Trustor to Trustee for any Fees which are not paid on or before the due date may 
be deemed a default by Trustor, and may accrue interest at 15% per annum. 

 
(d) The payment of Fees by Trustor to T rustee is due in advance of services rendered and all Fees shall not 

be refundable once received by Trustee. 
 
Article II. Trustee Responsibilities 
 
Section 2.01 General 
 

(a) Trustee shall, after execution of this Supplementary Agreement and upo n receipt of fees and/or proper 
assignment of the collateral as required pursuant to Paragraph 4 of the BMC-85, such Collateral being in 
the f orm describ ed in  Article  V herein, elec tronically f ile with the Federa l M otor Ca rrier Saf ety 
Administration (FMCSA) the BMC-85. 

 
(b) Trustee may delegate its duties hereunde r, or assign any of its  rights, titles, or in terest herein, to any 

other persons or entities, so long as such delegation or assignment is not prohibited by applicable law. 
 

Section 2.02 Fees 
 

Any Fees owed to Trustee by Trus tor shall not be deducted or withhe ld from any portion of the BMC-85 
Collateral without Trustor’s express written consent in each particular instance. 

 
Section 2.03 Notice of Cancellation 
 

Trustee may file a “Notice of Cancellation” for the BMC-85 at any time Trustee determines, in good faith, 
that Trustor has breach ed any provision of the BMC- 85 or this Supplem entary Agreement or any other 
written or oral undertaking between the parties which the Trustee  determ ines to be m aterial to su ch 
arrangements. 
 

Section 2.04 Refunds 
 

(a) In the event that a Notice of Cancellation for the BMC- 85 is filed, Trustor is entitled to a refund, subject 
to the holdbacks set forth below, of the collateral remaining in the BMC-85 tr ust account.  Such refund 
shall be m ade after Trustor subm its to Trustee a wr itten request for such refund but in any event such  
refund shall be made no earlier than sixty (60) days from the effective cancellation of the BMC-85 with 
the FMCSA, subject to the following holdbacks: 

 
(i) An amount equal to the outstanding obligations owed to Trustee by Trustor for Fees; and, 
 
(ii) An amount Trustee, in its sole and absolute  discretion, deem s necessary to satisfy any reserv e 
requirements occasioned by pending or anticipated third party claims and/or litigation necessitated by 
Trustee’s statutory obligations to the public in such regards. 
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Section 2.05 Bankruptcy or Insolvency of Trustor 

(a) In accordance with the relev ant provisions of the BMC-85, any unsatisf ied obligations between Trustor 
and Trustee regarding the full Collateral shall be construed as surviving bankruptcy, and therefore not be 
discharged in connection therewith — a m easure necessary to ensure that the statutory requirements for 
such federally m andated agreements, restricted to indemnification of a narro w category of the public, 
specifically those established thr ough the October 1998 am endments to the U.S. Bankruptcy Code, are 
met. 

(b) If Trustor experiences financial failure or insolvency, Trustee shall: (a) submit a Notice of Cancellation; 
(b) publically advertise claim s for 60 days beginni ng on the date of publi cation of the Notice of 
Cancellation; and (c) pay, not late r than 30 days after the expiration of the 60-day period for submission 
of claims: (i) all uncontested claims received during such period; or (ii) a pro rata share of such claims if 
the total amount of such claims exceeds the Collateral available. 

 
Article III. Trustor Responsibilities 
 
Section 3.01 General 
 

(a) Trustor shall not delegate its duties he reunder, or assign any of  Trustor’s rights, titles, or interest herein, 
to any other persons or entities, except upon the express written consen t of Trustee.  All of T rustor's 
agents, employees and owners shall be deemed to have actual authority to bind the Trustor in all matters 
regarding this Supplementary Agreement and any othe r written or oral undert aking between the Trustor 
and Trustee. 

 
(b) Trustor shall keep Trustee appris ed of Trustor’s physical location, as well as all other appropriate  

contact inform ation, at all tim es w ithin the pendency of the BMC-85.  Any failure of such shall be 
deemed as consent by Trustor to cancel Trustee’s underlying BMC-85 filing with the FMCSA. 

 
Article IV. Claims 
 
Section 4.01 Administration of Claims 
 

(a) In the event a claim  is filed with T rustee pursuan t to the provisions of th e BMC-85, Trustee, or its 
Administrative Contractor, shall promptly deliver to Trustor via US First Class Mail, facsimile, or other 
electronic means, all information provided by the claimant regarding any such claim. 

 
(b) In the event Trustor dis putes a claim, Trustor sha ll, with in f ive business da ys after delivery of the 

information described above in Item  (a) of this S ection, deliver to T rustee a written notice of such 
dispute. Such written no tice sha ll contain an ex planation of  the natu re of the dispute with supporting 
documentation.  By su bmitting su ch written notice to  T rustee, Trus tor hereby agrees  to d efend, 
indemnify, and hold Trustee harmless against all claims brought against Trustee by any party, including 
Trustor, in relation to the disputed claim. 

 
(c) In the event the written  notice  desc ribed abov e in Item  (b) of  this Sec tion is not tim ely delive red to  

Trustee, Trustor shall be deemed to have admitted to Trustor's “legal liability” in relation to the claim.  
 

In the event written notice described above in Item (b) of this Section is timely received by Trustee and 
Trustee determines, in its sole and absolute discreti on, that such dispute is m ade in good faith, Trustee 
shall not pay the underlying shipper or carrier which submitted the disputed claim unless “legal liability” 
has been established through either  adm ission, investigation or a co mplete process of adjudication. 
However, any failure on Trustor' s part to coop erate fully with Trus tee’s inves tigation of  any disputed  
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claim(s) shall be construed as an  admission that Trustor no longer cont ests any such claim made against 
it, subject to Trustee’s sole and absolute discretion in such regards. 

 
Article V. Collateral Arrangements 

 
Both parties agree that the Collateral shall be established on the following basis: 
 

Plan 3: An Internal Irrev ocable Standby  Letter of Credit (ILOC) secured b y Trustee and issued through an 
alternative third party financial institution for the benefit of Trustor and wherein: 

 
Option C: If partial Collateral in the am ount of at least $25,000.00 has been tendered in a for m 

acceptable to Trustee and  the re maining Collateral is tendered in the form of an ILOC,  then 
Trustor shall be assessed a Standard Administrative Fee, payable in advance, in the amount of : 

 
$1,500 annually 

 
Article VI. Indemnification and Exculpation 
 
Section 6.01 Indemnification 
 

 individually who by signing this agreement acknowledges, represents and warrants that 
he/she has som e financial, proprietary, or other inte rest in Trustor and he/she received a copy of the  
BMC-85 and this Supplem entary Agreement (for purpos es of this Section 6.01, collectively referred to 
as “Agreements”), and f urther agrees to the term s contained herein and understands that the provisions 
of this Section 6.01 are effective immediately and will continue to be valid and effective until terminated 
in the manner set forth herein. 

 
Trustor and  (for purposes of  th is Section 6.01, collectivel y referred to as the 
"Indemnifying Party") shall, jointly and severally, absolutely and unconditionally, indemnify defend and 
hold Trustee harmless for any and all claim s paid by Trustee on the BMC-85 as well as for all expenses  
advanced directly by Trustee or by third parties (i ncluding, but not lim ited to, am ounts demanded by 
beneficiary from a 3rd party financia l institution pursuant to an Irrevo cable Standby Letter of Credit) at 
the request or direction of Trustee,  for such purposes, whether in sett lement for or compromise of any 
such action taken in good faith a nd subject to Trustee’s determ ination, m ade in Trustee' s sole and 
absolute discretion, that Trustor would have "legal  liability".  Indem nifying Party shall deposit with 
Trustee, on dem and, a n am ount deem ed suffi cient by Trustee to discharge any claim  m ade against 
Trustee on this undertaking.  This sum m ay be used by Trustee to pay such claim  or be held by Trustee 
as collateral security against loss or cost on its undertaking. 

 
Indemnifying Party, jointly a nd severally, absolutely and uncondi tionally, hereby indem nify and 
promise to pay to  Tru stee or its order, upo n demand, the am ount necessary to satisfy T rustor's 
obligations contained here in, including, but not lim ited to, the pa yment of Fees (for purposes of this 
section 6.01 "Trustor's Obligations"). The liability of  each Indemnifying Party shall be the total value of 
all Trustor' s Obligations which rema in outstanding and unperform ed, plus  interest thereon, plus all of 
Trustee's costs, expenses and fees,  including attorney fees, incurred in connection with or relating to (i)  
the collection and enforcem ent of the value of Trusto r's Obligations; (ii) the collec tion and sale  of any 
property securing Trustor' s Obligations, and (iii) the en forcement of such Indem nifying Party' s 
obligations to Trustee under this Section 6.01, with such  interest, costs, expenses and fees continuing to 
accrue until such Indemnifying Party's obligations are fully paid and satisfied.  This obligation is one of 
payment and not collection.  Inde mnifying Party inten ds to gu aranty a t a ll tim es the T rustor's 
Obligations and prompt payment to Trustee when due .  No part of the indem nification conveyed hereby 
shall be revoked without the written consent of an authorized representative of Trustee. Indemnifying 
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Party ag rees that T rustee shall have the imm ediate right to garnish any real or personal property of 
Indemnifying Party in the event of default on any obligations herein. 

 
Indemnifying Party ag rees that its o bligations shall continue in f ull force and ef fect until a ll Trustor's 
Obligations (past, present and future) to Trustee shall have been performed in full.  Indemnifying Party's 
obligations shall include and ex tend to any  and all renewals, extensions, modifications, rearrangements 
and refinancing thereof.  Trustor and each other Indem nifying Party ag rees that Trus tor shall have the 
sole and absolute responsibility to notify the Indem nifying Party of any such renewal, extension, 
modification, rearrangem ent and refinancing and th e Indem nifying Party agrees to defend, indemnify 
and hold Trustee harmless for Trustor's failure to so notify the Indemnifying Party. 

 
Except as prohibited by applicable law, Indem nifying Party waives any right to require Trustee to: (a) 
make any presentment, protest, demand or notice of any kind, including notice of change of any terms of 
Trustor's obligations under the Agreem ents, default by Trustor or any other gua rantor or surety, any 
action or nonaction taken by Trustor, Trustee or any other guarantor or su rety of Trustor, or the creation 
of new or addition al ob ligations imposed on T rustor; (b ) proceed aga inst T rustor before pro ceeding 
against Indemnifying Party;  (c) apply any payments or proceeds received by Trus tor in any  order; (d) 
disclose any information about Trustor's Obligations, Trustor, or any other guarantor or surety, or about 
any action or nonaction of Trustee;  or (e) pursue any remedy or cour se of action in Trustee' s power 
whatsoever. 

 
Indemnifying Party and  Trustee ag ree that the pr ovisions of this Section 6.01 shall no t co nstitute 
security for any or all o f the Collateral.  Furth er, Indemnifying Party agrees to the provisions of this  
Section 6.01 in order to induce Trustee to issue the BMC-85.  

 
Section 6.02 Exculpation 
 

Trustee shall have the power and au thority to  perf orm every lawf ul a ct it consid ers, in its s ole and  
absolute discretion, advisable in the m anagement and investment of the Collate ral, and m ay invest and 
reinvest the Collateral in every kind of property, real, pers onal, or mixed, and every kind of investment, 
including but not lim ited to private sector or gove rnment obligations or e quities of every kind, 
commodities, currencies and ex change funds, shares  of investm ent trusts, inv estment com panies, 
whether offered privately or traded  in the public m arket. Trustee shal l act in good faith in the physical  
preservation and custody of the Collateral consis tent with Trustee’s fiduciary obligation under  
applicable law.  In particular, but without lim itation, Trustee shall have no responsibility (a) for the 
collection or protection of any income on the Collateral;  (b) for the preservation of rights against issuers 
of the Collateral or agai nst third persons; (c) for ascertaining any m aturities, conversions, exchanges , 
offers, tenders, or sim ilar matters relating to th e Collateral; nor (d) for infor ming Trustor about any of 
the above, whether or not Trustee has or is deemed to have knowledge of such matters. 

 
Article VII. General Arrangements 
 
Section 7.01 Term of Agreement 
 

The effective term of this Supplementary Agreement shall begin with the issuance of the BMC-85 and 
shall continue until all of Trustor's Obligations, as set forth in Section 6.01, are satisfied in full. 

 
Section 7.02 Procedural Considerations 
 

The term s of this Supplem entary Agreem ent and the BMC-85 or addenda referenced or otherwise 
incorporated herein are severab le, and in the event any provision or term  of such instrum ents is or are 
declared illegal o r unenforceable the rem ainder of  both this Supplem entary Agreem ent and any sub- 
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agreements or addenda referenced o r otherwise incorporated herein shall rem ain effective and binding on 
both parties .  No waiver of any breach or v iolation of any of the covenants or provis ions of this 
Supplementary Agreem ent, the BMC-85 and/or any sub- agreements or addenda re ferenced or otherwise 
incorporated herein shall be construed as a waiver of any subsequent breach or violation of the sa me or any 
other covenant or provision thereof. 
 

Section 7.03 Cumulative Remedies 
 

All of Trustee' s rights and rem edies whether evidence by this Supplem entary Agreement, the BMC-85 and 
of any sub-agreem ents or addenda referenced or otherwis e incorporated herein or by any other writing 
between the  partie s, sha ll be cum ulative and may be  exercised singularly or concurrently.  Election by 
Trustee to pursue any rem edy shall not exclude pursu it of any other rem edy, and an election not m ake 
expenditures or to take action to perform an obligation of Trustor und er this Supplem entary Agreem ent, 
after Trusto r's f ailure to perf orm, shall no t af fect Tr ustee's right to d eclare a default and to exercise its  
remedies.  

 
Section 7.04 Governing Law 
 

The validity of this Supplementary Agreement between the parties, whether as to construction, interpretation 
and/or enforcement, or as to the corresponding rights of e ither of the parties hereto in such regards, shall be 
determined under, governed by,  and construed  in acco rdance with  the laws of th e State of A rizona to  the 
extent not inconsistent with federa l law or necessary judicial preem ption.  All legal actions or proceedings  
arising in connection with this S upplementary Ag reement and the BMC-85 or addenda referenced or 
otherwise incorporated herein or supplemented hereby shall be litigated only in state or federal courts located 
in the County of Maricopa, State of Arizona.  Furtherm ore, Trustor hereby waives any right to assert the 
doctrine of forum  non-convenient, or to object in any ot her way to such state or federal venue within such 
geographical boundaries, as appropriat e, and hereby consents to any court-ordered relief w hich m ight 
eventuate therefrom. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 Page 6 of 7 Initial Contract 



IN WITNESS WHEREOF the authorized representatives of the part ies hereto hereby set their hands below, 
further reaffirming (a) that th ey are  indeed the authorized represen tatives of their respective pa rties for such 
purposes, (b) that they have read th e foregoing text of this Supplem entary Agreement in its entirety and know 
and understand the contents thereof, and (c) that each of them  hereby acknowledges receipt of an executed 
example hereof. 
 
EXECUTED this   day of , 20  
 
TRUSTEE: TRUS TOR: 
PACIFIC FINANCIAL ASSOCIATION, INC.  
  
  
    
 
    
Daniel J. Larson, President  
 

INDEMNIFYING PARTY 

 
 
____________________________________ 
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