
 

 
 

Policy Division 

Financial Crimes Enforcement Network  

P.O. Box 39, Vienna, VA 22183  

 

Re: Docket Number FINCEN-2021-0005; RIN 1506-AB49: Beneficial Ownership Information 

Reporting Requirements 

 

To Whom It May Concern:  

 

On behalf of the National Small Business Association (NSBA), the nation’s oldest nonpartisan 

small-business advocacy organization, with more than 65,000 small-business members 

representing every state and every industry across the country, we appreciate the opportunity 

to respond to the Advance Notice of Proposed Rulemaking issued by the Treasury 

Department’s Financial Crimes Enforcement Network (FinCEN) as part of its implementation of 

the Corporate Transparency Act (CTA). 

 

The National Defense Authorization Act for Fiscal Year 2021 enacted a new section 5336 in Title 

31 of the U.S. Code to establish a new beneficial ownership reporting paradigm as part of the 

Department of Treasury’s anti-money laundering program. As FinCEN fulfills its 

responsibilities to promulgate new regulations, NSBA cannot overemphasize the importance of 

minimizing the burdens of the beneficial ownership reporting requirements on small 

businesses. It may have been designed to provide transparency of beneficial ownership 

information of all U.S. companies when customers open accounts, but will actually create 

significant unintended consequences with new burdens and complexity for nearly 4.9 million 

American small businesses.  

 

Millions of small businesses—those with 20 or fewer employees and $5 million or less in annual 

sales—would be required to register personally identifiable information with the FinCEN, and 

update that information regularly for the life of the business. Further, by exempting larger 

businesses, publicly traded companies, and certain businesses engaged in financial services 

from the requirement, it adds a new regulatory requirement on to the backs of small businesses 

at a time when they are trying to recover and recuperate from an unprecedented public health 

and economic crisis. As a result, the smallest businesses will be faced with an additional $5.7 

billion in regulatory paperwork. Not only will it imposes burdensome, duplicative reporting on 

the smallest businesses in the U.S., but it also threatens the privacy of law-abiding, legitimate 

small-business owners. 
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Minimize the Burdens on Small Businesses 

 

The Corporate Transparency Act language included in the NDAA makes clear that Treasury 

should “seek to minimize burdens on” and “provide clarity to” the small businesses subject to 

the beneficial ownership reporting requirement. Thus, it is critical that FinCEN implement the 

statute as intended. First and foremost, FinCEN must ensure that any new reporting burdens on 

small businesses are minimal and should be cognizant of the impact any duplicative 

requirements will have on a small business. At a time when small businesses are focused on 

recovering from the global pandemic, FinCEN should focus on implementing reporting 

processes that are simple, straightforward, and utilize existing reporting process. In fact, none 

of this reporting requirement is actually necessary because the information is already collected. 

 

Therefore, NSBA believes a simple alternative to the new framework would be to allow FinCEN 

to look at information already provided to the Internal Revenue Service (IRS) in annual tax 

filings– something that is already permitted for certain law enforcement purposes. Essentially, 

all that would be necessary is for two government agencies – both bureaus of the Treasury 

Department – to share information with each other. Alternatively, they can report the 

information through the already-required annual reports to corporations divisions at various 

state agencies. This way, FinCEN then assumes the liability to obtain the information from the 

state agency or the tax authority, and lessens the burden on the smallest entities. Aligning 

updates to the new beneficial ownership report with those existing state-level requirements will 

ensure that companies periodically review beneficial ownership information, provide updates 

with fewer mistakes, and experience reduced costs and liability. 

 

Ensure Small Businesses’ Personally Identifiable Information Remains Confidential & Secure  

 

In complying with the new beneficial ownership disclosure, the initial filing and the annual 

reports must include the full legal name of the beneficial owner, his or her date of birth, 

residential address or business address, and an identification number from either a passport, 

identification card or driver’s license. This is sensitive information that would otherwise not be 

available to the public. What is seriously alarming is that this information would be accessible 

to thousands of law enforcement officers including the FBI, CIA, State Attorneys General, 

foreign law enforcement agencies via a request from an American agency, and other intelligence 

and law enforcement offices across the country without a subpoena or warrant and instead 

simply through a written request.  

 

Due to these reporting requirements and without proper protections in place, NSBA is 

concerned about the potential for a massive breach of privacy and cybersecurity concerns. This 

regime, which grants broad access to personal information could be used by federal, state, local, 

or tribal law enforcement agencies for just about any reason. Congress expressed its concern 

about protecting this information by requiring Treasury to establish “appropriate protocols” 

designed to “protect the security and confidentiality of any beneficial ownership information” 
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filed with FinCEN. Therefore, NSBA urges Treasury to provide strong standards governing 

access to and use of the beneficial ownership database.   

 

While NSBA understands the goal may be for law enforcement to have the tools to combat 

terrorist financing and crack down on criminals who use shell companies to launder money and 

other criminal activity, the real burden will fall on legitimate businesses with law-abiding 

owners instead. They are the ones who will have to comply with the new annual reporting 

requirements or unfairly face stiff penalties and jail terms. As Treasury formalizes its 

“appropriate protocols,” NSBA strongly encourages you to be vigilant in limiting access to 

beneficial ownership information filed with FinCEN and protecting law-abiding small 

businesses and their owners from unauthorized disclosure or misuse of private, competitive 

information. These safeguards will allow businesses and their owners to comply with the 

required disclosures without fear of abuse and will focus the use of the beneficial ownership 

database on the legitimate law enforcement purposes it was designed to serve. 

 

Flexibility to the “updated reporting” requirement for changes in beneficial owners’ identifying 

information 

 

The new law requires that reporting companies notify FinCEN within one year if there are any 

changes in their beneficial ownership or in the information reported about their beneficial 

owners. Further, the requirement that reporting companies update FinCEN about any new 

changes—including current address, updated driver’s license number and new passport ID—in 

the information reported about a business’s beneficial owners could be unduly burdensome and 

time-consuming. As Treasury works to implement this requirement, NSBA encourages you to 

adhere to the statute’s mandate to “minimize burdens on reporting companies associated with 

the collection of the information” required to be disclosed. Unlike larger corporations which 

have in-house accountants, coordinators, attorneys, personnel administrators, etc. at their 

disposal, small businesses often are at a loss to keep up with, implement, afford, or even 

understand the overwhelming regulatory and paperwork demands of the federal government.  

 

NSBA believes Treasury should provide significant flexibility and leniency with respect to 

failures by law-abiding businesses to provide updates on beneficial owners’ identifying 

information. Treasury should not over-penalize and instead protect small businesses from 

prosecution or penalties for unintentional mistakes related to updated reporting on beneficial 

owners’ identifying information. Small-business owners operating in good faith should have 

the opportunity to correct a violation and come into compliance, without fines or enforcement 

actions taken against them.   

 

Facilitate Reporting Obligation Awareness & Education  

 

Finally, the law requires the Secretary of the Treasury to “take reasonable steps to provide 

notice to persons of their obligations to report beneficial ownership information.” It is crucial 
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for Treasury to work closely with the states both to inform companies about the new reporting 

requirement as well as ease compliance by incorporating the new disclosures into existing 

familiar processes. NSBA asks Treasury to include in the regulations implementing section 5336 

details on how the Department intends educate and ensure small businesses, both current and 

future ones, learn about the beneficial ownership reporting rules and deadlines.  

 

NSBA urges you to appropriately limit the scope of the reporting requirement and to take steps 

to minimize the burden on small businesses, protect their privacy, curtail their compliance 

costs, and limit their civil and criminal liability as you work to issue regulations to implement 

the new beneficial ownership disclosure rule. On behalf of the 65,000 NSBA members, we 

appreciate the opportunity to work with you to ensure the beneficial ownership reporting rule 

can achieve its critical goals while protecting law-abiding small-business owners. 

 

Sincerely,  

 
Todd McCracken 

President & CEO 
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