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Pursuant to 14 C.F.R. § 16.23(f), the City of Myrtle Beach, South Carolina ("City") files

this Rebuttal to Horry County, South Carolina's Reply in Support of Its Complaint to Enforce the

Obligations of the City of Myrtle Beach, South Carolina, Under the Surplus Property Act.

INTRODUCTION

The issues here are simple. Their resolution involves the straightforward application of

statutes, regulations, and agreements. The parties have presented them repeatedly in the pleadings

and in their briefing on the City's combined motion to dismiss and for summary judgment,1 but

the County attempts to muddy these otherwise clear waters in its Reply. To refocus the matter

before the FAA, the City restates the four independently dispositive issues presented in this case:

1 The City sought leave to file a reply supporting that motion. The County did not serve
its opposition to the motion for leave (or its own Reply here) on the City's South Carolina counsel.
The certificates of service therefore are incorrect. South Carolina counsel did not learn of the
opposition until it belatedly received the Reply on September 7. In any event, the opposition is
without merit. Replies in support of motions to dismiss or for summary judgment are common
and necessary to respond to new arguments raised in an opposition. Neither should the FAA give
the County leave to file a sur-reply. The City incorporated its Motion to Dismiss/for Summary
Judgment in its Answer. Answer at 2-3. The County had ample opportunity to respond in its Reply,
and these issues have been thoroughly addressed. Another brief will not bring clarity.



First: Congress imposed no restriction on using proceeds from the sale of surplus property

after 1954, and the FAA's regulations imposed only a personal covenant modifiable in the FAA's

discretion. In exercising this discretion in the 1958 Agreements to ameliorate the City's loss of

the Myrtle Beach Municipal Airport's property and revenue stream, did the FAA limit the original

proceeds restriction and require only that the City use proceeds from the Seascape Properties to

support the Crescent Beach Airport for 20 years?

Second: The County only claims an interest in sale proceeds as a successor to the State

Commission. Personal covenants, such as the proceeds use restriction in the 1953 Release and

1958 Agreements, cannot be enforced by a successor-in-interest. Furthermore, the County's

interest as a successor is limited to the Crescent Beach Airport. But there is no obligation specific

to Crescent Beach which remains. Is the County a legal successor to the State Commission, and

if so, does it have a right it can enforce with respect to a different airport?

Third: A fully integrated contract cannot be modified by a prior agreement. The County

claims the City previously agreed to pay all proceeds from the use, lease, or sale of the Seascape

Properties to the County for airport purposes. However, the 2004 IGA gives the County a portion

of lease proceeds only, does not give it any sale proceeds, and states it supersedes all earlier

representations or agreements. Did the 2004 IGA eliminate any putative prior obligation for the

City to pay sale proceeds to the County?

Fourth: Even accepting the County's position as correct, the City must use sale proceeds

to support public airports generally, not any specific airport or payee. The City therefore has

discretion to determine which projects to fund. Can the County nevertheless force the City to pay

sale proceeds exclusively to the County for use as it decides?
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The County resorts to bombast and rhetorical sleights to mask the failings in its case along

these fundamental lines. It then chides the City for resting its case on "blunt denials." E.g., Reply

at 1. However, 14 C.F.R. § 16.23(h) requires the City to admit or deny each allegation or state it

has insufficient knowledge. The City responded in full to each of the Complaint's 82 paragraphs,

admitting what the City could, denying what the City must, and where appropriate noting that it

lacks sufficient knowledge to admit or deny. The County's related claim that the City provided

no supporting argument, evidence, or law is at the least befuddling-if not intentionally

misleading. See id. The City cited and quoted exhibits dozens of times, cited case law and statutes,

made arguments, and incorporated its motion to dismiss and summary judgment briefing where

many of these issues already had been fleshed out.

The County asks the FAA to re-write agreements to which the County was not party (the

1953 Release and 1958 Agreements) and disregard the sole agreement it did sign (the 2004 IGA).

It has already received over $40 Million from the Seascape Properties, and it now seeks a $60

Million windfall from this property it never owned and which was never used as an airport. This

is nothing more than a money grab. The City thought the dispute ended in 2004, but the County

has continued its effort to use state judicial, and now Federal agency, processes to "shake down"

the City. The FAA should find that the County has not met its burden under 14 C.F.R. §

16.23(k)(1) or that the City's affirmative defenses bar any relief for the County, decline to open

an investigation, dismiss the County's complaint, and finally end this decades-long dispute.

LAW/ANALYSIS

I. There Is No Surplus Property Act Obligation the County Can Enforce.

Each of the four questions stated above is independently sufficient to find for the City and

put the parties' 40-year-old dispute to rest. The City addresses each in turn.



A. The City's Surplus Property Act obligation expired based on the plain
language of the operative agreements and existing law.

No binding restriction on the use of sale proceeds existed after 1954.

Congress gave the FAA2 discretion to release a party from Surplus Property Act restrictions

upon "such terms and conditions as the Administrator of [the FAA] deems necessary to protect or

advance the interests of the United States in civil aviation." Surplus Property Act of 1944, ch. 589,

sec. 4, 63 Stat. 700, 700 (1949). The only relevant statutory limitation on that discretion was that

sale proceeds "shall be devoted exclusively to the development, improvement, operation, or

maintenance of a public airport" only if property is "sold to any party within the five years after

the enactment ofthis Act" in 1949. Id. (emphasis added). The County never explains how the City

allegedly proffers "a serious misreading of the statute." See Reply at 5. The statute says what it

says-Congress only imposed the use restriction for five years beginning in 1949. To the City's

knowledge, Congress never renewed it and the County cites no authority to the contrary.

The County thus rests on the FAA's implementing regulations, which it ultimately admits

were not adopted until 1954. Reply at 4. The policies they formalized were not binding in 1953.

Neither were they immutable after 1953. Subject to an exception not relevant here,

the terms and conditions to which releases are made subject, including conditions
regarding the use ofproceeds derivedfrom the sale ofproperty, will be imposed in
the form ofpersonal covenants or obligations of the agency involved rather than in
the form of conditions to the release or covenants running with the land.

Release ofAirport Property from Restrictions of Surplus Airport Property Instruments ofDisposal,

19 Fed. Reg. 4,603, 4,604 (July 27, 1954) (to be codified at 14 C.F.R. 565 .4(e)) (emphasis added).

The FAA' s declaration that conditions on use of proceeds are "personal covenants" is critical to

2 Like the County, the City uses "FAA" to refer to the Federal Aviation Administration and
the Civil Aeronautics Administration interchangeably.



both this issue and the question of the County's claim of successorship. Personal covenants are

governed by ordinary principles of contract law. E.g, Cloud v. Ass 'n of Owners, Satellite

Apartment Bldg., Inc., 857 P.2d 435, 440 (Cob. Ct. App. 1992); see also S. Utah Wilderness

Alliance v. Bureau ofLandMgmt., 425 F.3d 735, 763 (10th Cir. 2005) ("When Congress legislates

against a backdrop of common law, without any indication of intention to depart from or change

common law rules, the statutory terms must be read as embodying their common law meaning.").

The FAA accordingly was free to modify the terms of the 1953 Release. See 17A C.J.S. Contracts

§ 551. As explained below, it did just that in the 1958 Agreements.

Even assuming arguendo the FAA exercised its discretion when it adopted 14 C.F.R. §

565.4(b) to impose a general personal covenant to dedicate sale proceeds to airport purposes, the

regulation did not eliminate the FAA's statutory discretion to agree to different terms to protect or

advance the interests of the United States in civil aviation. Cf United States v. Kahn, 5 F.4th 167,

174 (2d Cir. 2021) (voiding a regulation that "would shrink the discretion that was conferred" by

"providing less discretion than Congress believed was necessary").

2. The 1958 Agreements only required the City to pay sale proceeds to the
State Commission for the Crescent Beach Airport until 1978.

Contract interpretation is a question of law. Hunt Const. Grp., Inc. v. United States, 281

F.3d 1369, 1372 (Fed. Cir. 2002). Because the operative agreements here are unambiguous, the

FAA can go no further than their plain language. Coast Fed Bank, FSB v. United States, 323 F.3d

1035, 1040-4 1 (Fed. Cir. 2003). "The contract must be interpreted as a whole and interpreted to

effectuate its spirit and purpose, giving reasonable meaning to all parts." Id An interpretation that

renders a portion of the contract "useless, inexplicable, void, or superfluous" will yield to one that

gives meaning to the entire agreement. NVT Techs., Inc. v. United States, 370 F.3d 1153, 1159

(Fed. Cir. 2004). Multiple contracts concerning the same subject matter, in effect at the same time,
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must be construed together and "in such a fashion as to render the language of each meaningful."

Guar. Say. & Loan Ass'n v. Ultimate Say. Bank, F.S.B., 737 F. Supp. 366, 372 (W.D. Va. 1990).

Any Surplus Property Act obligation must come from the 1958 Agreements. The City, the

State Commission, and the Federal government entered into the 1958 Agreements for the Federal

government to re-take the Myrtle Beach Municipal Airport property (owned by the City in fee and

on which the City operated a revenue-generating commercial airport) for use exclusively as an Air

Force Base. Compl. Ex. 11 at Recitals; Compl. Ex. 12 at Recitals. The 1958 Agreements'

"fundamental purpose" therefore was not to relocate commercial airport operations to Crescent

Beach, as the County claims. Reply at 7. Moving commercial operations to Crescent Beach simply

was a collateral effect of converting the Myrtle Beach Municipal Airport to an Air Force base.

The April 1958 Agreement thus "constitute[d] a complete release of the City from its

obligations with respect to the Myrtle Beach Airport" under any prior deed or grant. Compl. Ex.

12 at 2; see also id. at § 1(B) ("[T]he Government hereby releases the City from any and all

obligations created by and under the aforesaid deeds dated October 22, 1948 . . . ."). The 1948

Deed, 1953 Resolution, and 1953 Release provide important history and context, but they do not

obligate the City with respect to proceeds from the Seascape Properties. The County's and district

office employees' arguments which ignore one or both 1958 Agreements must be disregarded.3

In the April 1958 Agreement, the City agreed to transfer to the Federal government all

property upon which the Myrtle Beach Municipal Airport was located "without additional

E.g., Reply at 9 ("[T]he City's obligations under the Surplus Property Act are set forth in
the 1953 Resolution and 1953 Release. . . ."); Compl. Ex. 6 (Mr. Clark omitting any reference to
the April 1958 Agreement); Compl. Ex. 17 (Mr. Little omitting any reference to the April 1958
Agreement); Compl. Ex. 20 (Mr. Seritt omitting any reference to either 1958 Agreement); Compl.
Ex. 21 (Mr. Seritt omitting any reference to the April 1958 Agreement); see generally County Opp.
to Mot. to Dismiss and for Summ. J. (never citing the April 1958 Agreement).



consideration" beyond "the benefits that will accrue to the City through the establishment of new

civil airport facilities at Crescent Beach Airport." Compl. Ex. 11 at Recitals; Id. at art. I, § e. In

conjunction with providing this benefit, the Federal government limited the City's obligation for

the Seascape Properties to providing money (a) to a specific payee, the State Commission and (b)

for a specific airport, "the Myrtle Beach Airport at Crescent Beach." Id. at art. I, § f (emphasis

added). In the companion October 1958 Agreement, the State Commission agreed to operate the

Crescent Beach Airport for 20 years, Id. at § III, and consistent with the April agreement, the City

reiterated that it would pay the State Commission "all airport funds for which the City is now and

may hereafter become accountable" from the Seascape Properties, Id. at § 11(B).

The 1958 Agreements must be read together and harmonized. In April, the Federal

government agreed that the City need only pay proceeds from the Seascape Properties to the State

Commission for Crescent Beach; in October, the government agreed that the State Commission

would operate the Crescent Beach Airport for 20 years. There is no evidence supporting the

County's assertion that the October 1958 Agreement fundamentally "modified and expanded" the

April 1958 Agreement just six months later by removing any limitation on the proceeds use

restriction. See Reply at 7. To the contrary, the October 1958 Agreement recognized, reaffirmed,

and effectuated the April 1958 Agreement. The City's obligation cannot be extended beyond the

Commission, the Crescent Beach Airport, and that 20-year period without re-writing the entire

bargain and rendering the April 1958 Agreement meaningless.

The County is simply wrong when it claims this "construction makes little sense." Reply

at 7. Under both 1958 Agreements, the State Commission was the only designated recipient of

the proceeds. Compl. Ex. 11 at art. 11(f); Compl. Ex. 12 at § 11(B). There would have been no

justification to require that the State Commission receive those funds after it was no longer
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obligated to operate an airport in Horry County. That is why the Federal government allowed the

City-which already gave up the Myrtle Beach Municipal Airport property and revenue stream to

support our national defense-to retain the proceeds if it sold the Seascape Properties after giving

the State Commission 20 years to build up operations at the Crescent Beach Airport. This was a

valid exercise of the FAA's discretion under the Surplus Property Act.4

B. The County has no enforceable Surplus Property Act rights as a successor
to the State Commission.

The hallmark of personal covenants such as the proceeds restrictions in the 1953 Release

and 1958 Agreements is that they are enforceable only by the respective parties. 20 Am. Jur. 2d

Covenants § 20. They are not assignable or transferable, and confer no rights on a successor. Id.

The FAA, by invoking the common law concept of a personal covenant and declaring the

conditions of property releases to be such, limited enforcement to the State Commission. The

County, which was not a party to those agreements, appears here only as the alleged successor to

the State Commission and thus cannot enforce the State Commission's rights under the 1953

Release or the 1958 Agreements.

Even if the County could enforce Surplus Property Act rights held by the State

Commission, those rights would only be specific to the Crescent Beach Airport. That is the only

airport the County received from the State Commission, which continues to otherwise operate

today. See Welcome to the South Carolina Aeronautics Commission, https://scaeronautics.sc.gov/

(last visited September 16, 2021). Per the City, the right was limited to receiving proceeds from

the Seascape Properties to support the Crescent Beach Airport for 20 years, which expired in 1978.

Per the County, the obligation is not limited to any specific airport and still exists today. In either

The FAA has imposed a 20-year cap on Surplus Property Act obligations in other cases.
E.g., Friends ofRichards-Gebaur Airport v. FAA, 251 F.3d 1178, 1183-84 (8th Cir. 2001).



case, there is no existing Surplus Property Act right specific to Crescent Beach. The foundation

for the County's claim fails regardless of which party prevails on the underlying merits.

C. Any lingering obligations were resolved through the 2004 IGA.

The County contends the 2004 IGA is not dispositive for two reasons. First, it claims the

2004 IGA only resolved a dispute as to lease proceeds and not sale proceeds. Second, it believes

only the FAA, not the City or the County, can waive Surplus Property Act obligations. It is wrong

on both counts.

At all times, the County has argued that the City must pay all proceeds from the Seascape

Properties-sale, lease, and otherwise-to the County, while the City has consistently maintained

it has no obligation to pay the County any such proceeds.5 The County's previous Request for

Notice of Investigation correctly recognized that "the City has taken the position that it has no

remaining obligations" under the Surplus Property Act. Answer Ex. 4 at ¶10. According to former

counsel to the County Pablo 0. Nüesch, the 2004 IGA resolved this dispute. See generally Reply

Ex. 1. The 2004 IGA divided up past and future lease proceeds between the City and the County,

D E.g., Answer Ex. 5 at 2 ("Any obligation expired twenty years after the October 7, 1958
Crescent Beach Accord, and the issue of federal interest was dealt with in finality by the U.S.
Attorney in 1982. . . . What we do, we do so voluntarily and within our legislative discretion
pursuant to the 1995 Resolution, and because the airport is within our city limits and bears our
name."); Answer Ex. 3 at 9 ("Since the U.S. government released restrictions in 1953, again
released restrictions in 1958, and disclaimed any interest in the property in 1982, any restriction
on the use of the property or its revenues has been self-imposed by the City of Myrtle Beach.");
Rebuttal Ex. 1 at ¶4 (the County alleging in 1982 that the Seascape Properties could "not be leased,
sold, or disposed of by the City ofMyrtle Beach for other than airport purposes without the written
consent of the" FAA); Rebuttal Ex. 2 at ¶7 (the County alleging in 1982 that the Federal
government "imposed certain other restrictions relating to the use of any revenues derived from
the use, lease or disposition of' the Seascape Properties); compare Rebuttal Ex. 3 at ¶10 (the
County alleging in 1982 that the City agreed to pay the County "all funds derived from the
aforesaid airport property" under the October 1958 Agreement), with Rebuttal Ex. 4 at ¶2 (the City
admitting only that it "has been paying to the Horry County Airport Commission funds derived
from the leased premises upon approval by City Council" and expressly denying the remainder of
the referenced allegation).
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and with one minor exception, imposed no restrictions on their use. Compi. Ex. 22 at 2-3. It gave

the County no interest in sale proceeds.

The 2004 IGA contains a merger clause expressly stating that it "supersedes any and all

agreements and representations made earlier." Id. at 6. Merger clauses express the parties'

intention for the contract to be a complete integration of their agreement, the terms of which

"cannot be varied or contradicted" by other earlier or contemporaneous agreements even if the

integrated writing is silent on a specific item in an earlier agreement. Stevens & Wilkinson ofS. C.,

Inc. v. City ofColumbia, 409 S.C. 568, 577-78, 762 S.E.2d 696, 701 (2014); Wilson v. Landstrom,

281 S.C. 260, 266, 315 S.E.2d 130, 137 (Ct. App. 1984). It is undisputed that the 2004 IGA on its

face "imports to be a complete expression of the whole agreement" via its merger clause.

This case hinges on an alleged agreement from the 1950s for the City to devote all funds

from the use, lease, or disposition of the Seascape Properties to public airports serving the Myrtle

Beach area. In 2004, the City gave up its claim to all lease proceeds in the 2004 IGA, while the

County gave up any claim to sale proceeds via the merger clause superseding all prior agreements.

The County now asks the FAA to ignore the 2004 IGA's plain language and re-write it to include

a carve out for sales proceeds which the City would never have agreed to originally. Respectfully,

that is not the FAA's role. Cf Ellis v. Taylor, 316 S.C. 245, 248, 449 S.E.2d 487, 488 (1994) ("The

court's duty is to enforce the contract made by the parties regardless of its wisdom or folly,

apparent unreasonableness, or the parties' failure to guard their rights carefully.")

The City and the County did not need the FAA's approval to limit the City's alleged

obligation. As explained above, the FAA already did so in the 1958 Agreements. And the

County's evidence shows the parties otherwise can mutually agree to release these obligations.

Harold Little, former director of the Atlanta Airport District Office, expressed his view that the
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City is under a continuing obligation to pay proceeds from the Seascape Properties for airport

purposes "until the parties mutually reach a new agreement." Compl. Ex. 17 at 1. This is what the

City and the County did in the 2004 IGA, with the FAA's knowledge but without needing its

consent. See Reply Ex. 1 at ¶7 (stating the FAA knew the parties were negotiating a compromise)

Finally, the County should be estopped from claiming it lacked authority to release Surplus

Property Act obligations. The County previously admitted that the 2004 IGA is "not consistent"

with its litigation position that the City remains obligated under the Surplus Property Act. County

Opp. to Mot. to Dismiss and for Summ. J. at 6. It euphemistically makes the same point here by

characterizing the 2004 IGA as "not perfect." Reply at 13 n. 4. In other words, the County argues

it has been a party to an illegal agreement for 17 years under which it received $32.258 Million.

See Rebuttal Ex. 5 at Ex. B. Rather than deem the 2004 IGA illegal so the County can maintain

its claims here, the FAA should hold the County to its agreement and find that the 2004 IGA

resolved and extinguished any existing Surplus Property Act claims. See 17A Am. Jur. 2d

Contracts § 335 (stating that, where possible, a contract must be construed so that it is valid and

legal, and not illegal or in violation of a statute). Like the County, the City assumed the matter

had been resolved in good faith. But the City is once again having to spend public resources

defending itself against the County's continued incursions in court and before the FAA.

D. Even assuming the Surplus Property Act applies, the County is not entitled to
proceeds from the sale of the Seascape Properties.

But the County still loses even accepting its arguments as to the scope of the City's

obligations because the County is not the exclusive beneficiary of the sale proceeds.

The County admits that "the obligation does not limit the City's payment obligation to any

specific airport or any specific airport operator." Reply at 9. This admission ends the matter.

While the County believes it "is the only logical and lawful beneficiary ofthose proceeds" because
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it is the only sponsor of airports serving the Myrtle Beach area, recipients are not limited to airport

sponsors.6 Id. According to the County, the funds simply must be used "for public airport

purposes." Id. In other words, they need not be given to an airport sponsor or to a specific airport

so long as they otherwise support the development, maintenance, operation, or improvement ofa

public airport. This grants the City broad discretion to fund a variety of projects that best serve

the citizens of and visitors to the Myrtle Beach area. Forcing payment to the County, rather than

benefitting aeronautical infrastructure, denies the City its right to undertake aviation-related

projects contemplated by the Surplus Property Act if it so chose-including, e.g., a new passenger

airport or cargo hub and distribution facility, airport highway access improvements, or off-site

transit systems. See City Reply in Supp. of Mot. to Dismiss and for Summ. J. at 16-18.

II. The City Has Met Its Burden to Prove All Its Affirmative Defenses.

The City's Answer raised six affirmative defenses: (1) failure to state a claim, which was

fully addressed in the City's pending Motion to Dismiss/for Summary Judgment and associated

reply, both of which the City incorporated by reference in its Answer; (2) waiver and estoppel "as

a result of the knowledge of the County," which was addressed in the Motion to Dismiss/for

Summary Judgment at pages 23-24; (3) consent, ratification, and approval, which is demonstrated

by the 2004 IGA removing the use restriction for lease proceeds and superseding all prior

agreements; (4) statute of limitations and laches, which were addressed in the Motion to

Dismiss/for Summary Judgment at page 23 and the City's reply at pages 13-16; (5) unclean hands

because the County "acted wrongfully with respect to the matters alleged in the Complaint," as

demonstrated by the County entering into what it now claims is an illegal agreement and

6 While the County may be the sponsor of airports within Horry County, there are other
airports which serve the Myrtle Beach area. These include Florence Regional Airport (FLO),
Wilmington International Airport (ILM), and Georgetown County Airport (GGE), among others.
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attempting to retain the benefits of it; and (6) lack of standing, which was addressed in the Motion

to Dismiss/for Summary Judgment at pages 18-21 and in the City's reply at pages 11, 13, and 18.

The County references its prior briefing regarding the statute of limitations, Reply at 14,

but otherwise does not offer a substantive response. It merely argues that the FAA cannot consider

the County's own conduct. Reply at 14-15. In support, the County cites just one director's

determination. Id. The City is unaware of any other director taking this position or of a statute or

regulation barring affirmative defenses based on a complainant's conduct. To the contrary,

determinations on the merits of conduct-based defenses such as the statute of limitations, laches,

and estoppel are too numerous to cite. Categorically giving complainants a pass for their improper

conduct so long as they allege noncompliance with federal law upends centuries of precedent

holding that equitable defenses are available in federal statutes. See T. Leigh Anderson, Equitable

Defenses in the Age ofStatutes, 36 Rev. Litig. 659, 665 (2018).

III. Other Points Further Supporting a Finding for the City.

A. The FAA Has Not Decided the Issues Raised by the County.

The County admits that the FAA district office letters upon which it relies "may not have

the legal effect of a formal regulation or adjudicative decision." Reply at 10. It nevertheless

contends that the City has not shown why the letters are wrong or why their position should be

reconsidered. Reply at 11. In other words, it believes these letters are presumptively determinative

of the FAA's position and of this case. The County is wrong on all counts.

1. The FAA persistently refused to open an investigation despite knowing
the City disputes that it has a Surplus Property Act obligation.

The County refers to these letters from individual airport district office employees as "the

FAA's letters and statements." Reply at 10. They are not. The FAA as a body has repeatedly

declined to enforce the right claimed by the County.
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When the County claimed that the City violated its Surplus Property Act obligations in

1982, it named the United States as a party in litigation to enforce them.7 See generally Rebuttal

Ex. 2. The FAA is charged with "ensur[ing] compliance with an instrument conveying an interest

in surplus property." 49 U.S.C. § 4715 1(b). The Federal government nevertheless declined to get

involved and disclaimed all interest in the Seascape Properties adverse to the County. Rebuttal Ex.

6. This demonstrates either that the Federal government correctly understood no such obligations

existed at that point, or the parties were free to determine their obligations themselves; it could not

have disclaimed all independent Federal interest if it believed the Seascape Properties were still

subject to the Surplus Property Act and the parties could not compromise on their own.

The City unmistakably told the FAA that the Seascape Properties are not subject to any

Surplus Property Act obligations in 2002. Answer Exs. 2-3, 5. If the FAA believed the Seascape

Properties were still subject to the Surplus Property Act, it would have initiated an investigation

on its own. The City even invited the FAA to bring a lawsuit in 2002 if the FAA "thinks that some

legal action is appropriate to protect its legal interests in a 1953 release, or along-expired, location-

specific funding agreement about Crescent Beach." Answer Ex. 3 at 8. But the FAA again

declined to act, even after the City and the County entered into an agreement which violates the

Surplus Property Act if the County's position is correct.

The FAA would have not turned a blind eye to illegal conduct, as the County suggests it

did. This can only mean that the FAA previously determined, correctly, that the Seascape

The County alleged the United States was a proper party in that case because it "conveyed
[the Seascape Properties] to [the City], subject to certain terms, conditions, reservations, and
restrictions, and thereafter released certain of said restrictions pursuant to various agreements
hereafter described, but in so doing imposed certain other restrictions relating to the use of any
revenues derived from the use, lease or disposition of said real estate" and specifically quoted the
Surplus Property Act provisions recited in the documents alleged to give rise to those restrictions.
Rebuttal Ex. 2 at ¶J 7, 10.
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Properties are not subject to the Surplus Property Act. And in 2002, the City repeatedly asked Mr.

Seritt to provide proof that he was authorized to speak on behalf of the FAA. Answer Exs. 2-3.

Mr. Seritt never did so.

2. The Airport District Office letters are not entitled to deference.

The County's claim that the City "makes no argument that the ADO was wrong as a matter

of law or fact" beggars belief. See Reply at 12. The City sent the respective ADOs-including

Mr. Clark in 2021-lengthy letters fully detailing the factual and legal errors in their positions,

each of which the City attached to its Answer and incorporated by reference. Answer Exs. 1-3, 5.

Moreover, opinion letters written by agency employees simply "amount[] to argument and

hearsay" and are not a decision of the agency. See Tweed-New Haven Afrport Auth. v. Town of

East Haven, Conn., 582 F. Supp. 2d 261, 266 n. 8 (D. Conn. 2008) (referring to a letter from the

FAA's Assistant Chief Counsel). The opinions of individual agency employees are not "final

agency actions" entitled to deference, and certainly are not binding or preclusive as precedent for

the agency. See Serono Labs., Inc. v. S/ia/ala, 158 F.3d 1313, 1321 (D.C. Cir. 1998); see also Lile

v. Univ. ofIowa Hosp. & Clinics, 886 F.2d 157, 161 n. 4 (8th Cir. 1989) (noting the general rule

that inconsistent agency interpretations are entitled to less deference, but finding that rule did not

apply because "the inconsistency lies between a decision of the regional office and the Assistant

Surgeon General and not between final agency decisions"); Wilkes v. Steffen, 831 F. Supp. 723,

730 (D. Minn. 1993), rev'd on other grounds sub nom., Wilkes v. Gomez, 32 F.3d 1324 (8th Cir.

1994) ("[T]he opinion of a regional employee of a federal agency is not a final agency

interpretation and therefore is not entitled to the deference typically given to official agency

pronouncements.") (citation omitted); Dorchester Gas Producing Co. v. US. Dept. ofEnergy, 582

F. Supp. 911, 916 & n. 2 (N.D. Tex. 1983) (finding a letter from a Department ofEnergy Regional
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Director of Compliance is "of little value and not controlling" because it is "in the nature informal

advice by agency employees which do not have the stature of agency interpretations through

DOE's Office of General Counsel and accordingly, are to be accorded little weight for purposes

of regulatory interpretation").

That rule is particularly applicable here where each letter was sent at the County's behest.

See Compl. Ex. 16 (responding to "a request from the Horry County Airport Commission");

Compl. Ex. 17 (responding to the "verbal request" from the manager of the Crescent Beach

Airport); County Opp. to Mot. to Dismiss and for Summ. J. at 6 (admitting that the County

"engaged" with the FAA for Mr. Seritt's 2001 and 2002 letters); Answer Ex. 1 at 4 (inviting Mr.

Clark to refute the City's belief that his March 17, 2021 letter "may have been procured at the

insistence of Horry County as an improper litigation tactic," which he never did). While the

County feigns indignation at the suggestion it procured these letters to bolster its litigation position,

the County does not directly dispute it.

The district office responses were not based on the kind of thorough headquarters-level

review of the documents and arguments on both sides that is undertaken in a Part 16 inquiry. These

letters therefore are entitled to no weight and giving them any deference would violate the City's

due process rights, 14 C.F.R. Part 16, and the Administrative Procedure Act. The County cannot

unilaterally procure letters from regional officials to support its litigation position, and then use

them as evidence that the FAA has already ruled in the County's favor. See Mathews v. Eldridge,

424 U.s. 319, 333 (1976) ("The fundamental requirement of due process is the opportunity to be

heard 'at a meaningful time and in a meaningful manner.") (quoting Armstrong v. Manzo, 380

U.S. 545, 552 (1914)); see also Golden & Zimmerman, LLC v. Domenech, 599 F.3d 426, 432-33

(4th Cir. 2010) (defining final agency action under the APA); 5 U.S.C. § 551(6) (defining an
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agency's "order" under the APA as "the whole or part of ajlnal disposition") (emphasis added).

The City is entitled to a de novo review of the County's claims without undue influence from

agency employees acting at the County's request. Giving these letters weight upsets the

independent nature of these proceedings, see 14 C.F.R. § 16.5(b), and improperly short-circuits

the County's burden of proof, see 14 C.F.R. § 16.23(k)(1). And agency interpretations, assuming

arguendo only that these letters fall into that category, are of course entitled to no deference when

they are wrong. Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 600 (2004). The FAA must

firmly reject the County's efforts to attach any significance to these letters.

B. Judge Culbertson Ruled Against the County on the Surplus Property Act.

The County contends the City "rests its case on the notion that the County and the FAA

are bound by Judge Culbertson's decision." Reply at 13. The City has never argued that Judge

Culbertson's order is binding. But it is important to note that the only neutral decision maker to

evaluate the County's arguments unequivocally found them to be meritless.

Next, the County argues that "Judge Culbertson did not decide any issue under the Surplus

Property Act." Reply at 13. It similarly submits that Judge Culbertson did not discuss "the

substance of the 1953 and 1958 Agreements or the terms of the Surplus Property Act itself.," Id.

at 14. This is preposterous. The County put the Surplus Property Act and those agreements before

Judge Culbertson. Its State court complaint sought to enforce the same alleged restrictions given

under the Surplus Property Act in the 1948 Deed, 1953 Resolution, 1953 Release, and 1958

Agreements which the County seeks to enforce here. Rebuttal Ex. 7 at ¶J 613.8 The complaint

identifies the Surplus Property Act as the source of the claimed right. Id. at ¶ 6 (noting the 1948

8 To conserve resources, the City does not attach the complaint's exhibits as each exhibit
already is a part of the record before the FAA.

17



Deed was given "pursuant to the Surplus Property Act"); id. at ¶ 8 (noting the 1953 Resolution's

title states that it was made under "section 13G of the Surplus Property Act of 1944"). And at the

hearing on the County's unsuccessful motion to preliminarily enjoin the City from selling the

Seascape Properties, the County argued that "this property forever has had its purpose as decreed

by the federal government and agreed to by the City to benefit airport purposes in Horry County."

Rebuttal Ex. 8 at 9:14-16. That "decree{]" necessarily arises under the Surplus Property Act.

Based on the County's statements and allegations, Judge Culbertson expressly determined

that the County sought to enforce obligations arising under the Surplus Property Act. Compl. Ex.

4 at 27 ("The County insists that its claims are premised on the Federal government's restriction

of the use of sale proceeds to airport purposes through the Surplus Property Act. The Court finds

that such restrictions are no longer in effect for reasons explained above.") (emphasis added).

Judge Culbertson also quoted, reviewed, and analyzed the 1948 Deed, the 1953 Resolution, the

1953 Release, and the 1958 Agreements. Id. at 2-5, 14-15, 21 n. 10, 24-25.

The County then posits that Judge Culbertson lacked jurisdiction to decide Surplus

Property Act issues. Reply at 13. This is specious, for the County specifically asked Judge

Culbertson to exercise jurisdiction over them. Moreover, the Surplus Property Act does not grant

the FAA exclusive jurisdiction over the Surplus Property Act. It instead provides that only the

FAA "may ensure compliance with an instrument conveying an interest in surplus property under

this subchapter." 49 U.S.C. § 4715 1(b) (emphasis added). This means the FAA brings a claim to

enforce the Surplus Property Act, but it does not mean civil courts lack jurisdiction to hear it.

Judge Culbertson's order is thorough, well-reasoned, and highly persuasive. It addresses

the same issues raised here and demonstrates the fundamental failings in the County's position.

The FAA cannot cast it aside as the County urges.
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C. The County has already obtained a windfall from the Seascape Properties.

The County paints itself as a hapless victim who has received nothing from the Seascape

Properties despite decades of promises. That simply is not true. Between 2004 and March of

2020, the County received approximately $32.25 8 Million under the 2004 IGA and continues-

for the time being-to receive approximately $2.7 million per year. See Rebuttal Ex. 5 at Ex. B

(collections from under the 2004 IGA through March 2020); Compi. Ex. 4 at 16-17 & n. 7. Adding

the approximately $6.7 Million the County received from the City from 1975 to 2001, the County

has received over $40 Million from the City's leases of the Seascape Properties. They have been

an undeniable boon to the County and have allowed it to amass approximately $35 Million in

unrestricted assets for its Department of Airports through June 30, 2020. See Compl. Ex. 4 at 12.

D. The County does not dispute that $60 Million is fair market value for the
Seascape Properties.

A central premise of the County's case is that the City contracted to sell the Seascape

Properties for less than fair market value. In its Answer, the City noted the proposed $60 Million

sales price is $13,500,000 higher than the fair market value estimated by the purchasers'

independent appraisals. Answer at ¶81. The County does not respond to this at all. It therefore

has not met its burden to prove its allegation that the sales price is below fair market value.

CONCLUSION

The City's obligation to pay proceeds from the Seascape Properties to the County expired

43 years ago. In a show of good faith intergovernmental cooperation, the City voluntarily

continued to pay millions of dollars in proceeds to the County. All told, the County has received

over $40 Million from the Seascape Properties. Proving no good deed goes unpunished, the

County has nevertheless embroiled the City in litigation over these payments since 1982. No court

has sided with the County on the City's alleged Surplus Property Act obligations; Judge Culbertson
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in fact fully dismantled the County's claims. It is time to bring this dispute to a close. The City

has fully complied with all Surplus Property Act requirements, the last proceeds use restriction

expired in 1978, the County bargained away any lingering claim to sale proceeds in the 2004 IGA,

the County cannot claim the benefit of any rights previously held by the State Commission, and it

is not even the exclusive beneficiary if an obligation still exists.

There is no path for the County to receive these proceeds. The City therefore respectfully

requests that the FAA decline to open an investigation, dismiss the County's complaint, and bring

finality to this issue.

Respectfully submitted,

COZEN O'CONNOR

By: s/Mark W. Atwood
Mark W. Atwood
1200 19th Street NW
Washington, DC 20036
Telephone: (202) 463-2513
Facsimile: (202) 861-1905
matwood@cozen.com

WILLOUGHBY & HOEFER, P.A.
John M. S. Hoefer
Chad N. Johnston
R. Walker Humphrey, II
930 Richland Street
Post Office Box 8416
Columbia, South Carolina 29202-84 16
Telephone: (803) 252-3300
Facsimile: (803) 256-8062
jhoefer@willoughbyhoefer.com
cjohnston@willoughbyhoefer.com
whumphrey@willoughbyhoefer.com
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City ofMyrtle Beach

September 21, 2021
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STATE OF SOUTh CAROLINA I
COURT OF COTON PLEAS

COUNTY OF HOBBY I 82-CP -26 -

Horry County Airport Commission, .1
an agency of Horry County, a body I
politic,

Plaintiff, I

vs. COMPLAINT

The City of Myrtle Beach, I

Defendant.

The Plaintiff complaining of the Defendant alleges as

follows:

¯ 1. That the Plaintiff is a duly established agency of the

County of lorry, State of South Carolina. That the Defendant

is a municipal corporation, duly organized and existing under the

laws of the State of South tardlina, located in the County of

Horry, in said State.

2. That the property which is the ubject of this

action is situate in lorry County, South Carolina, and more particularl

(/7vf' described by refereiice to Exhibit A, attached hereto,

3. That the Plaintiff i the pUblic entity having responsibility

for operation, maintenance; and control of civil aircraft operations

within lorry County. That the Plaintiff is the successor in interest

to the South Carolina Aeronautics Commissiou in connection with that

certain Agreement between the City of Myrtle Beach, South Carolina

Aeronautics Commission and the United States of America, dated

October 7, 1958..

4. That the property which is the iubect of this action

was conveyed, to the City of Myrtle Beach by quit-claim deed dated

October 22, 1948. That said deed contained the covenants and

restriction providing that the property described in the attached

Exhibit A be used for public airport purposes for the use and benefit

'of the public, and further that said property not be leased, sold,

or disposed of'by the City of Myrtle.Beach for other than airport

purposes without the written consent of the Civil Aeronautics

Administrator



5. That the Plaintiff has received and is entitled to receive

UI

the rent and the benefit of all funds arising out of the property

described in the attached Exhibit A,'

6. That the Plaintiff is informed and believed that the

City of Myrtle Beach intends to.enter into several transactions

relating to the property described in the attached ExhibIt' A on

Friday, October 26. That copies of the proposed lase agreements

relating to the property genexaily are attached hereto and maae a

part hereof by reference. That the Plaintiff alleges that it has

a substantial inteest in the lease and in any other conveyance

or enctmbrance of the subject property. That the Plaintiff alleges

that it h,s the right to be fully informed as to the proposed

disposition of the property 'and an adequate opportunity to investigage

the reasonableness of the proposed transaction.

7, Tha,t the Defendant has failed to fully 'and adequately.

inform the Plaintiff of the 'contemplated tansactiori, and the terms

in connection therew±th although reasonable demand has been made of

the Defendant by the Plaintiff,

8, That the Plaintiff is uformed and believes tha.t the

Defendant has not conducted an appraisal of the subject property

and has not madd sufficient investigations as o the adequacy of

the rental income and as to other alternative uses of the property.

That the Plaintiff is informed a,uid believes that it ha a right to

be fully informed as to the proposed transaction and that sufficient

time &aould be allowed in order for the Plaintiff to fuUy investigate

the reasonableness of the proposed transaction,

9, That the Plaintiff further alleges that the proposed

tranSaction is not a, reasonable.'d±s'position of the subj ect property

and does not provide fbr an adequate compensation or rental considerat

That the Plaintiff further alleges that the proposed transactinu. is

not in the best interest of the Plantiff or of the eople of Harry

County and the City of Myrtle Beach in general



10. That the contemplated action oi the part of the Defendant

iithout giving the Plaintiff adequate information and a reasonable

opportunity to invetigate the matter constitutes a likelihood of

irreparable harm to the Plaintiff's interest. That the Plaintiff

is in need of a Restraining Order or such other equitable relief as

this Court deems just and proper to protect its rights and to maintain

the status quo during the pendency of this action or for suôh reasonable

time as this Court deems just and proper.

11. That thePlaintiff does not have an adequate remedy at

law.

HEREPOR, Plaintiff prays for an Order aãd Rule to Show

Cause why the Defendant should not be restrained and enjoined during

the pendency of this action, or for such reasonable time as this

Court deems jus and proper, frosi entering into the contemplated

transactions referred to herein; for an Order requiring the

Defendant to fully inform the Plaintiff as to the proposed

transaction relating to the property described in the Complaint,

and providing the Plaintiff with. an opportunity to determine the

reasonableness of the rental income in relation to the appraisal

of the subject property, and for such other and further relief as

this Court deems just and proper.

3
C)SS/ SINGLET & BURROUGHS, P .A,
pctorneys for laintiff
onway, S. C,

February 24,. 1982
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STATE OF SOUTH C AROLI1

H J VERIFTCATION
COUNTY Q ORRY

- PRSONAIIY appeared before me 'Robert P. Pasqualicchio, Airports
Director, norry county Airport Commissiuu,

Plaintiff
-

,, in the foregoing action who, being

duly sworn says:

(a) That this Deponent has read the allegations contained

in the attached pleading consisting of 3 pages.

(b) That the attached pleading was prepared by this

Depohent' s attorney based upon. information this Deponent has

personally furnished to said attorney.

(c) Tht the allegations contained in the attached pleading

ar true and correct, and are based upon the personal knowledge

of this Deponent, except for those allegations which are based

upon this Deponent's information and belief and, as to those,

this Deponent verily believes the same tobe true.

(d) That this Deponent has authorized said attorney to

file the attached pleading to present the same to the Court and

¯ secure aty necessary Orders based thereon, and to secure service

upon the adverse party of the attached pleading and necessary

process based thereon.

SWORN to before me this 24

day g Febiy
_____________

_________

/VV-)'7 7'
P. Pas

tWLièf'r(>Iy commission expires:
-



EXHiBIT A

DEMISED PEEMISES.

The Demised Premises are that parcel of land shown as a
2.05 acre tract on the plat of survey of Magic Harbor

for Lakewood Pleasure Park, Inc.. and Magic Harbor, Inc.
by Robert L. Bellamy and Associates, Inc., dated January.
25, 1982, as more particu1rly described in Exhibit "A"
attached to the proposed Lease Agreement and incorporated
herein by reference, including the lake; all easements and
appurtenances belonging or appertaining thereto; and exclusive
easements in the areas shown on said plat and described on
Exhibit "A".

-.
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION

Horry County a body politic and)
The lorry County Airport )
Commission, )

Plaintiff,

vs.

City of Myrtle Beach, a body
politic; Lakewood Pleasure
Park, Inc., a South Carolina
cor-poratipn; Phillip E. Perry, )
C. Shannon Perry, Donald E.
Perry and Barbara P. Jones, )
d/b/a Perry Issue Company, a )
South Carolina general part- )
nership; The South Carolina )
National Bank as Trustee;
Ponderosa, Inc., a South )
Carolina corporation; and )
the United States of America, )

-

Defendants.

Civil Action
________

COMPLAINT

FILED,
M1'( 13 192

JO4N W. WIWAMS, CLERK
COLUM. S. D

The Plaintiffs, complaining of the Defendants, allege:

JURISDICTION

1. This is a civil action in which the United States of

America is a Defendant, which is based in part upon a contract

with the United States of America, and which concerns the title

to an interest in real property in which an interest is

claimed by the United States of America; therefore, this court

has jurisdiction of the matter pursuant to Title 28, §1346 of

the United States Code.

VENUE

2. Defendant the United States of America and Defendant

'¯1 (CSS

South Carolina National Bank are located in, have offices

and agents in Rjchland Count, South Carolina, and venue is

properly laid in the Columbia Division of theDistrict Court

for the District of South Carolina.



'V
PARTIES

3. Plaintiff Horry County is a body politic located in

South Carolina, being a political subdivision of said state.

4. Plaintiff Horry County Airport Commission is an agency

of Plaintiff lorry County,. created originally by Act No. 288

of the 1947 Acts and Joint Resolutions of the General Assembly

of the State of South Carolina, and charged by statute with

the duties, inter alia, of promoting aviation in Horry County

and receiving and expending of funds for airports in Horry

County.

5. Defendant City of Myrtle Beach is a body politic

located in lorry County, South Carolina, owns legal title to

the real property hereinafter described, acted purportdly to

grant the leases of said real property hereinafter described,

arid entered into the agreements with the United States of

America hereinafter described.

6. Defendants Lakewood Pleasure Park, Inc., a South

Carolina corporation, Phillip B. Perry, C. Shannon Perry,

Donald E.. Perry and Barbara P. Jones ¯d/b/a Perry Issue Company,

a South Carolina general partnership (constituting all the

partners of Perry Issue Company), South Carolina National Bank

as Trustee, a banking corporation organized and existing under

the laws of the United States, and Poriderosa, Inc., a South

Carolina corporation, all reside in, are located in or have

agents arid places of business in lorry County South Carolina;

and all purport to be lessees under various lease agreements

dated February 26, 1982, covering the real estate in Horry

County hereinafter more particularly described. Hereinafter

lihese Defendants are sometimes collectively referred to as

"Defendant lessees."

-2.-
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7. Defendant United States of America, acting by and

through the Administrator of Civil Aeronautics and the Civil

Aeronautics Administration heretofore owned the real estate

hereinafter described, and conveyedsaid real estate to

Defendant City of Myrtle Beach, South Carolina, subject to

certain terms, conditions, reservations, and Testrictions,

and thereafter released certain of said restrictions pursuant

to various agreements hereafter described, but in so doing

imposed certain other restrictions relating to the use of

any revenues derived from the use, lease or disposition of

said real estate, and retained certain mineral rights in said

real estate.

DESCRIPTION OF REAL PROPERTY

8. The real property which is the subject of this action

may be mqre particularly described as follows:

PARCEL "A":

All that tract or parcel of land lying and being in
Socastee Township, Horry County, South Carolina, and
shown as Parcel "A", containing 42.05 acres, more or
less, on that certain plat of property by Robert L.
Bellamy & Associates, Inc., dated January 31, 1982,
and recorded in Plat Book 73, page 9, records of the
Clerk of Court of Harry County, South Carolina.

PARCEL "B":

All that tract or parcel of land lying and being in
Socastee Township, Horry County, South Carolina, and
shown as Parcel "B", containing 42.68 acres, more or
less, on that certain plat of property by Robert L.
Bellamy & Associates, Inc., dated Janunry 31, 1982,
and recorded in Plat Book 73, page 9, records of the
Clerk of Court, lorry County, South Carolina.

PARCEL "C":

All that tract or parcel of land lying and being in
Socastee Township, Horry County, South Carolina, and
Ehown as Parcel "C", containing 61.90 acres, more or
less, on that certain plat of.property by Robert L.
Bellamy & Associates, Inc., dated January 31, 1982,
and recorded in Plat Book 73, page 9,. records of the
Clerk of Court, lorry County, South Carolina.



K
GENERAL ALLEGATIONS

9. Heretofore, the United States of America, acting by

and through the War Assets Administrator, by quit claimdeed

dated October 22, 1948, recorded in Book of Deeds 58, pages 94

to 108, inclusive, in the Clerk of Court's Office for Horry

County, South Carolina, for consideration, did remise, release

and forever quitclaim to the City of Myrtle Beach, subject to

certain, terms, conditions, reservations, and restrictions,

certain real estate including but not limited to the property

hereinabove described in paragraph 8.

10. Thereafter, the United States of America, acting by

and through the Administrator of Civil Aeronautics, by instru-

ment entitled "Release" dated February 24, 1953, in consid-

eration of the premises stated in said instrument and the

resolution -of the Ciiy of Myrtle Beach entitled "Resolution

Constituting Agreement with United States Regarding Use of

Proceeds from Lease or Sale of Certain Lands Conveyed .to Town

of Myrtle Beach under Section 13(g) of the Surplus Property

Act of 1944" done and ratified in council assembled the 6th

day of February, 1953, did thereby quitclaim,.convey and

release unto the City of Myrtle Beach, then known as the Town

of Myrtle Beach, all rights, title.and interest of grantor in

and to certain property including that described hereinabove

including all reservations, restrictions, conditions,

exceptions, rights and possibilities of reverter retained by

and/or reserved in the United States of America by the afore-

said quit claim deed dated October 22, 1948, except, however,

the right and title reserved in the United States of America

by said instrument of October 22, 1948, in and to fissionable

materials pursuant to Executor Order No. 9908 approved

December 4, 1947 (12 F.R. 8 223) and the Atomic Energy Act of

-4-



1946 (60 Stat. 761). Plaintiffs crave reference to said quit

claim deed and incorporate the terms thereof herein by

reference.

11. As part of the consideration for the aforesaid

instrument entitled 'Release" dated February 24, 1953,

Defendant City of Myrtle Beach, then known as the Town of

Myrtle Beach, by the aforesaid resolution of February 6, 1953,

specifically covenanted and agreed with the United States of

America that it would use any revenues derived from any use,

lease or disposition of said real estate to defray the cost

of conducting the civilian aviation operations of the Myrtle

Beach Municipal Airport until such time as the town is pre-

vented from conducting such operations on the said civil

airport, and in that event that it would use said revenues

for the development, operation, maintenance and improvement

of another airport serving the Myrtle Beach area. Plaintiffs

crave reference to the terms of said resolution and incorporate

the terms thereof herein by reference.

12. Heretofore, on or about October 7, 1958, pursuant

to an agreement by the City of Myrtle Beach, the South

Carolina Aeronautics Commission, and the United States of

America, acting by and through the Civil Aeronautics Adminis-

tration, Defendant City of Myrtle Beach agreed to pay to the

South Carolina Aeronautics Commission, upon the request -of

the Civil Aeronautics Commission, all airport funds for which

the City was then or made thereafter accountable derived from

the airport property transferred by the aforesaid deed.

13. Thereafter, the Horry County Airport Commission

succeeded to the rights of the South Carolina Aeronautics

Commission under the said agreement of October 7, 1958,

and pursuant to said agreement the City of Myrtle Beach is

paying to said airport commission all funds derived from

the aforesaid airport property.

-5-



14. On information and belief, by virtue of the aforesaid

quit claim deed dated October 22, 1948, the aforesaid resolution

dated February 6, 1953, which was part of the consideration for

the aforesaid instrument entitled "Release" dated February 23,

1953, and in accordance with the understandings and practices be-

tween the parties, Defendant City of Myrtle Beach holds title

to the said real estate subject to certain agreements and obli-

gations in favor of the United States of America and the Harry

County Airport Commission which obligations and agreements are

contractual and fiduciary in nature.

15. On information and belief, Defendant City of Myrtle

Beach purportedly passed an ordinance on February 26, 1982,

granting leases of certain portions of the aforesaid property

to certain of Defendants, respectively, to-wit: Parcel "A"

to Defendant Lakewood Pleasure Park, Inc., Parcel "B" to De-

fendant Ponderosa, Inc., and Parcel "C" to Defendants Perry

Issue Company and South Carolina National Bank as Trustee; said

leases were signed on behalf of the City and the date of Febru-

ary 26, 1982, was affixed to each lease; and the leases were

filed with the office of the Horry County Clerk of Court three

days later on March 1, 1982, as follows: Parcel "A" in Book 738

at page 651, Parcel "B" in Book 738 at page 692, and Parcel "C"

in Book 738 at page 672.

FOR A FIRST CAUSE OF ACTION

16. Plaintiffs reallege the allegations in Paragraphs 1

through 15 hereinabove.

17. On information and belief, Defendant City of Myrtle

Beach3 as the owner of the said real estate, was authorized to

lease the aforesaid real estate to other parties pursuant to

South Carolina Code §5-7-40, which is incorporated herein by re-

ference, if the leases were granted by, and pursuant to, city or-

dinance duly ordained.

-6-



18. On information and belief, §1-3-23 and 1-3-26 of the

Myrtle Beach City Code, which are incorporated herein by refer-

ence, require the publication of notices in three issues of a

newspaper having general circulation in the city prior to the

introduction of an ordinance granting a franchise, license or

right for the use of any public property (l-3-23) and require

the maintenance of any such ordinance in final form on file with

the city clerk for public inspection at least one (1) week be-

fore final adoption (l-3-26(a)).

19, On information and belief, Defendant lessees faild

to comply with the provisions of the said §1-3-23 of the Myrtle

Beach Code, in that they failed to publish required notice for

the ordinance purportedly ordained February 26, 1982, purported-

ly granting leases to them of the aforesaid Parcels "A', "B",

and "C".

20. On information and belief, Defendant City of Myrtle

Beach failed to comply with the Myrtle Beach Code, specifically

§1-3-26(a), in that the purported ordinance dated February 26,

1982, purportedly granting the aforesaid leases, was not com-

plete in the form in which it was finally passed and did not in

chat form remain on file with the city clerk for public inspec-

tion at least one (1) week before final adoption.

21. On information and belief, the aforesaid ordinance

dated February 26, 1982, was duly protested at the city council

meeting February 26, 1982, by Plaintiff 1-lorry County Airport

Commission, but Defendant City of Myrtle Beach asserted power

and responsibility as trustee for the property and purportedly

passed the purported ordinance granting the purported leases

on the said real estate.
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22. The aforesaid purported ordinance of Defendant City

of Myrtle Beach dated February 26, 1982, is invalid as being

ordained in violation of the city's own procedures for the

passage of ordinances and the aforesaid leases are thereby

null and void ab initio.

23. Defendant lessees having actual and constructive

knowledge of the ordinance procedure for the City of Myrtle

Beach, having actual and constructive knowledge of the vio-

lation of the ordinance procedureby the City of Myrtle

Beach, and not having complied with the ordinance procedure

themselves, have no rights under the purported leases.

24. On information and belief, this court should

declare the aforesaid leases invalid and set them aside.

FOR A SECOND CAUSE OF ACTION

25. Plaintiffs reallege the allegations of paragraphs 1

through 24 hereinabove and incorporate said allegations by

reference.

26. On information and belief, the aforesaid instruments

referred to in paragraphs 9 through 14 imposed obligations

upon the City of Myrtle Beach in favor of Plaintiffs Horry

County, Horry County Airport Commission, the United States

of America, taxpayers of Horry County, and members of the

general public specially interested in and affected by avia-

tion in I-lorry County, said obligations, being contact,ua1 and

fiduciary in nature.

27. On information and belief, Defendant City of

Myrtle Beach has heretofore admitted that its relationship

with Plaintiff Horry County Airport Commission is a trustee

relationship.

28. On information and belief, the custom and usage of

the parties indicate that their relationship is one of a

fiduciary nature, such as a trustee.

-8-
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29. On information and belief, Defendant City of Myrtle

Beach has failed to properly exercise the duties and responsi-

bilities of a trus tee toward the beneficiaries thereof, parti-

cularly with regard to the transaction complained about herein

occurring on and about February 26, 1982.

30. On information and belief, Defendant City of Myrtle

Beach has proved itself unworthy to continue to act as the fi-

duciary titleholder for the aforesaid property; an actual con-

troversy exists as to the rights, duties, and obligations of the

City of Myrtle Beach and the rights of the Plaintiffs; and the

rights and benefits of Plaintiffs Horry County and Horry County

Airport Commission, United States of America as originally con-

tracting party or settlor of the trust, the taxpayers of Horry

County, and the members of the public interested in and affected

by the promotion of aviation in liorry County, need to be defined

arid protected in view of the actions of the Defendant City of

Myrtle Beach in failing to properly discharge its fiduciary

duties to Plaintiffs.

31. Defendant lessees are parties to this controversy since

Defendant City of Myrtle Beach entered into leases with Defen-

dant lessees which purportedly granted Defendant lessees certain

rights in the property which is the subject of this action, and

Plaintiffs allege that Defendant City of Nyrcle Beach was with-

out authority pursuant to its obligations and duties to Plain-

tiffs to enter into the leases with Defendant lessees. Further-

more, if Defendant City of Myrtle Beach is determined to have

failed to comply with its obligations and duties to Plaintiffs,

then the leases should be declared null arid void.

32. Plaintiffs allege that an actual controversy exists be-

tween the parties regarding their respective rights, duties, obli-

gations, and their legal relationship pursuant to the following

-9-



documents which are incorporated herein by reference: Quit Claim

Deed dced October 22, 1948; Resolution dated February 6, 1953;

Release dated February 24, 1953; Agreement dated October 7, 1958;

and all other agreements and documents incidental to these 4ocu-
ments. Plaintiffs allege chat pursuant to 28 Usc §2201, this

court shpuld examine the relationship of these parties, the rights

and obligations created by the said documents arid understandings

and responsibilities of the respective parties with regard to the

aforesaid agreements, land and/or the proceeds of the sale, lease

or use thereof, and should, further, in the event Defendant City

is found to be unfit and unworthy to continue as trustee or legal

title holder, order that the title to the property be transferred

to Plaintiff Horry County Airport Commission.

WHEREFORE, Plaintiffs pray that the court (1) set aside the

ordinance and leases dated February 26, 1982, (2) examine and

declare the rights and responsibilities of the parties under the

aforesaid agreements and with regard to the aforesaid property,

including any revenues derived therefrom, and (3) award such other

and further relief as is just and proper.

cL0 \.
Michel H. QüInñ

R bert E. Stacon

QUINN, BROWN, STATON & BOYLE
Post Office Box 73
Colutibia, South Carolina 29202

Actorneys for Horry County and
The Rorry County Airport Commission

Columbia, South Carolina

Dated: May 12 , 1982

-10-
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12. On Lnforation and belief, Dèfdntity of Mrt1e

Beach purportedly passed an ordinance on FebrUary 26, 1982,

granting leases of certain portions of the afoesaid prop rty

o certain of Defendants, especttveLy, toiit Parcel 'A

to Defendant Lakewood Pleasure Park, Thc., Parcel 1B' to De-

fendant Ponderosa, mc, and Parqel. to Defendant3 Perry

Issue Company and South Carolina National Bank as rruatee; ead

leases were signed on behalf of the City and the date of

February ?6, 1982, was affi*ed to each lease; and the teases

were filed with the office of the Horry Count? CI.erk of Court

three days later on March 1, 1982, as follows: Parcel AW tfl

Book 738 at page 651, Parcel in Book 738 at p*ge 692, and

Parcel in Book 738 at page 672,

13. on information and belief, Defendant City of t4yrt)e

Beach, as the owner of the said real estate, was authorized to

lease the aforesaid real estate to other parties pursuant to'

South Carolina Code S5-7.260, whtc is incorporated herein -by' /
I

4'

reference, if the leases were graned b, and ursiAanttó,
4

4 4

the city ordinance duly ordained. - "

4
4

c

i14. On information and beltef,Defendant'3CityofM'i't1e
I ''

I'4 ,, ¯

Beach, execution of a Terrthation, of iease ag$ flet On Fbr1y T

26, 1982, which purported to terminate the, ieao tt 'in e eoe4'
4 4;,, 44 4

on the property described in paragraph 5' ofthj neiu1d
. . ............... . -.4.';¯.4¯ ¯,..4 .;..... ¯. :4.

was illegal and in violation of he in
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following particulars:
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17. The aforesaid purported Ordinc. Of Defendant City
'1,

of Kyt1e Beach dated Feburary 26, 1902, is tnvai4 as bing,
'5 ½_S

ordained irs violation of the ctty'o own procedures for the

passage of ordinances and the aforesaid leases are thereby

null and void ab iflttio.

18. Defendant lessees having actual and constructive

knowledge of the ordinance procedure for the City of i4yçtle
Beach, havtng actual, and constructive knawtedge ot the'- v4oLatt1

oLf the ordinance procedure by the City of Myrtle óeacb, and not

having complied with the ordinance procedure themselves, have

no rights under the purported ).eases.
S

19. On information' and beli*, this court should, based

on the foregoing, declare the aforesaid odinsnce, leases,

and Termination of Lease invalid and sot them atde and grant
I

such other and further relief as to this Court is just andpçoper.

WHEREFORE, Plaintiffs pray that the Court set aatde the
4I1 4'

ordinance, leases, and TerminatiOn of Leso dated Febrary

1982, declare said acts null and void, and award such bther and .
,'

1 4'

further relief as is just and proper.
',: '. .
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That the Ordinance approving the:leeSes o? the property in

question dated February 26, 1982, was enacted In substantial compliance

with any and all rules, regulatlpns, ordinances, or state StatUteS

applicable to the enactmeflt of such Ordinance, and¯therefóre the validi

of the ordinance should be sustained.

FOR A THIRD DEFENSE:

That the plaintiffs should be collaterally estopped from

asserting any and all matters In the complaint relating to the leasing

of the subject property for this court rendered its decisIon in civil

Action 82-CP-26-327, on February 26, 1982, lnwhich It found that

the City of Myrtle Beach had compIled with . àl statutory rqulrements

In the enactnent of the Ordinance and no ,appéal:Wasüken frqm such

decision by the Horry County Airport Coninission.ónd.such orderis

res adjudlcat. of the matter in the complaint. :
.

FOUR A FOURTH DEPENSJE: ..¯ : .,

That the plaintiffs are estoppad..to.setanYand..U

matters set forth in the complaint for representatives on behalf

of the plaintiffs attended the meeting and hearings conducted in

connection with the passage of the Ordinance complained of in the4





actiow Is. the attorney genera' of the State of South i

FOR A ELE'JENTh UFEtSL:.

That the pa1ntiffs arenot ent1ti to qu

because their representatives hveexh1bitedbaiifa1t

motives in aU their objections tothe leases granted

of tyrtl beach and tterefore do not coae lntu-.thIs c

hands. -

WHEREFURE, hv1ng fully answereu the. çQii)l

prays that the court dismiss the- complaint, and;:fàr

further relief as the court IeeS just and proper.
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STATE OF SOUTH CAROLiNA IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDiCIAL CIRCUIT

COUNTY OF HORRY CASE NO. 2020-CP-26-07070

HORRY COUNTY,

Plaintiff,

AFFIDAVIT OF JUDITH OLMSTEAD

CITY OF MYRTLE BEACH,

Defendant.

The undersigned, being first duly sworn, states as follows:

1. I am the Assistant Director of Airports at Horry County Department of Airports,
and I have served in my current capacity since April 2016. My office is located at 1100 Jetport
Road, Myrtle Beach, SC 29577. My job responsibilities include the planning, organizing,
directing, controlling and management of the following departments: Finance, Development,
Aircraft Rescue and Fire Fighting, General Aviation and Properties.

2. Prior to my employment at the Myrtle Beach International Airport, I was
employed by the Charleston County Aviation Authority (Charleston International Airport) in
various Finance Department roles from January 2001 until March 2016.

3. In my capacity as Assistant Director of Airports at Myrtle Beach International
Airport, I am familiar with and have personal knowledge regarding the matters attested to herein.

4. In 2004, Horry County and the City of Myrtle Beach ("City") entered into an
intergovernmental agreement ("IGA"), a copy of which is attached hereto as Exhibit A. The
IGA provides, among other things, that, beginning in 2005, all Seascape Property revenue shall
be divided whereby the County receives 75% of the revenue and the City receives 25%.

5. Since 2005, the City has made a series of payments ("Seascape payments") to the
Horry County Department of Airports pursuant to the IGA's 75%/25% split. A summary of all
Seascape payments received by the Department of Airports pursuant to the IGA is attached
hereto as Exhibit B.

6. All Seascape payments received by the County pursuant to the IGA are defined
by County ordinance as "Non-System Amounts" and are pledged under the ordinances to be used
exclusively for the payment of airport Operation and Maintenance Expenses. Typically, the City
makes Seascape payment checks payable directly to the Horry County Department of Airports,
and the check is deposited directly into the Department of Airports account, which is separate
and distinct from other Horry County accounts. The Seascape payments received by the
Department of Airports from the City does not flow through the County's general fund. All

Affidavit ofJudith Olmstead, p. Page 1 of3



Seascape payments received by the Department of Airports are set forth in Exhibit B and have
been used exclusively for airport purposes as required by County ordinance and, as described
below, by federal law.

7. When lorry County's Department of Airports accepts funds from financial
assistance programs administered by the Federal Aviation Administration ("FAA"), it must agree
to be bound by certain federally mandated obligations or assurances, in addition to the
requirements imposed by County ordinance as described above. A copy of the FAA's required
assurances is attached hereto as Exhibit C. As a recipient of FAA funding, the lorry County
Department of Airports is bound by these assurances, including Assurance #25, and has been
bound by these assurances since before 2004, when the IGA was executed.

8. Assurance #25 requires that revenues generated by the Department of Airports,
such as the Seascape payments described herein, must be expended exclusively for airport-

specific purposes - e.g., capital or operating costs of the airport. This obligation is enforceable
by civil penalty, repayment of past federal grant money or withholding of future federal grant
funding. Consistent with County ordinance and the FAA's Assurance #25, Horry County's
Department of Airports has used Seascape payments exclusively for airport-specific purposes.

9. The Department of Airports relies heavily on Seascape payments to help cover
airport operation and maintenance expenses. In fiscal year 2020, the Department of Airports
received $ 2.4 million in Seascape payments which accounted for 9.28% of the Department of
Airport's operating budget. If the City were allowed to sell the Seascape Property and terminate
Seascape payments to the Department of Airports, the financial impact would be substantial.

10. In addition to the immediate loss of a significant part of its budget, termination of
Seascape payments also could damage the Department of Airport's credit rating. For example,
the Department of Airport's debt service coverage ratio for the fiscal year ended June 30, 2020 is
approximately 3.3. If the City were allowed to sell the Seascape Properties and unilaterally
terminate Seascape payments, the Department of Airport's debt service coverage ratio would
decrease to approximately 2.6. This decrease in debt service coverage ratio would be perceived
as deleterious to the Department's creditworthiness by rating analysts and investors, could result
in lower credit ratings and could lead to higher borrowing costs for the Department.

ii. Because the Department of Airports does not rely on County taxpayers for its
funding, the Department has limited ability to recover lost Seascape payments from other
sources. Currently, the Department is under contract with airlines serving Myrtle Beach
International Airport, parking lot operators and car rental agencies and cannot unilaterally
increase rates to help cover the loss of Seascape payments. When negotiating the financial terms
of these agreements, the Department relied on the continuation of income from the Seascape
Properties. Ultimately, the sale of the Seascape Properties and cessation of payments pursuant to
the IGA could have a substantial impact on the Department of Airports and on air travel to and
from Myrtle Beach.
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FURTHER AFFIANT SAYETH NOT.

4stead
Assistant Director of Airports

Myrtle Beach International Airport

SWORN TO BEFORE ME
this £Ydav of 2021

tAtC/ o74' (L.S.)
tarS' P#ikfor South Caro ma

M Commission Expires:
________

fdç .....s ¯

>-
)

\#i$
I,JslaIIilI,. -
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Exhibit A to Affidavit of Judith Olmstead

2004 Intergovernmental Agreement
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STATE OF SOUTh CAROLINA)
) Ordinance No. 51-04

COUNTY OF ITORRY )

AN ORDINANCE TO APPROVE AN INTERGOVERNMENTAL AGREEMJNT WITH
TIlE CITY OF MYRTLE BEACH WifEREIN ThEE DETAILS AND SPECWICS OF A
SEULEMIENT AN]) RESOLUTION OF THE ONGOING DISPUTE AND
CONTROVERSY BETWEEN TILE TWO GOVERNMENTAL ENlIlIES RELATED TO
THE USE OF FUNDS RECEIVED BY TIlE CITY OF MYRTLE BEACH FROM LEASE
PROCEEDS ON THE SEASCAPE PROPERTY A/X/A THE AVIATION TRUST FUND.

WHEREAS, in conjunction with the construction of the new Myrtle Beach International Airport

terminal, officials from both Horry County and the City of Myrtle Beach have discussed a

number of topics related to the entire airport's operation, and

WHEREAS, the governing bodies of the two entities have memorialized the fruits of those

discussions into a written Intergovernmental Agreement (IGA) that is attached hereto and

incorporated herein by reference; and

WHEREAS, Council believes that the topics, terms and conditions as detailed in the IGA are

fair and equitable in all respects and in the best interests of the citizens and residents of Horry

County; and

WHEREAS, it is the intention of this Ordinance to be Council's formal approval of the IGA so

as to resolve a number of lingering, disputed positions that have remained outstanding over an

extended period of time.

NOW, -TITEREFORE, by the power and authority granted to the Horry County Council by the

Constitution of the State of South Carolina and the powers granted to the County by the General

Assembly of the state, it is ordained and enacted that:

1. The Intergovernment Agreement between Horry County and the City of Myrtle Beach is

approved and adopted as ftilly as if it was repeated verbatim herein.



m
I-

nl
C)
H

0z
2. The Administrator is authorized to execute the IGA in behalf of Horry County

immediately upon passage of this ordinance.

3. Severability: If a Section, Sub-section, or part of this Ordmance shall be deemed or
N)

found to conflict with a provision of South Carolina law, or other pre-emptive legal !

principle, then that Section, Sub-section, or part of this Ordinance shall be deemed

ineffective, but the remaining parts of this Ordinance shall remain in full force and effect.

4. Conflict with Precedin2 Ordinances: If a Section, Sub-section or provision of this

Ordinance shall conflict with the provisions of a Section, Sub-section or part of a

preceding Ordinance of Horry County, then the preceding Section, Sub-section, or part 8
shall be deemed repealed and no longer in effect. o

5. Effective Date: This Ordinance shall become effective on passage of Third Reading.

0
0)

AND IT IS SO ORDAINED, ENACTED AND ORDERED
N)
C
N)
C
0

HORRY COUNTY COUNCIL

) c(Ld
(z.llid. Chairman / .11

Harold G. Worley, District 1

2

M4ion D. Foxworthffi, District

'I
ict 2

L. Ryan, District 4

Howard D. Barnard, III, District 5 Gene R. Smith, Jr., District 6



James R. Frazier, Distnc

W. Paul Prince, District 9

Boyd, District 11

ttest:

Lcc c.
Patricia S. Hartley, Clerk to Council U

DateofFirstReading: April 6, 2004
DateofSecondReading: April 20, 2004
Date of Third Reading: May 5, 2004

_________________
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INTERGOVERNMENTAL AGREEMENT

BETWEEN HORRY COUNTY

AND

THE CITY OF MYRTLE BEACH
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ORDINANCE 2004-33

18439181028 P.24

iNTERGOVERNMENTAL AGEEEMENT

BETWEEN HORRY COUNTY

AND

TUE CITY OF MYRTLE BEACH
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STATE OF SOUTH CAROLINA

COUNTY OF HORRY

18439181028 P.25

INTERGOVERNMENTAL
AGREEMTENT

QVIJELS for a ubtantii number of years, the County of Horry (County) and the
City of Myrtle Beach (City) have voiced and maintained conflicting opinions regarding
the revenues the City receives as proceeds from the rent of a One Hundred Forty Three
(143) acre parcel of land (the "Seascape Property") originally ansfexred to the City in
1945 ursuant to the Surplus Property Act; and

WflEREAS, after extensive negotiations by arid between the elected officials of the two
governmental entities, a resolution of the ongoing dispute has been reached as to, not
only the ownership rights as to the aforesaid revenues, but also the specific uses of those
funds by the County and the City, subject to the execution of this Agreement and the
supporting Ordinances by each political body;

NOW TBEREFORE, it is the intention ofboth the County and the City that the details
of this resolution be memorialized through this Intergovernmental Agreement.

Terms and Conditions

1. It is represented by the City that at present, a balance of approximately Four
Miflion Two Hundred Thousand ($4,200,000.) Dollars exists in the Seascape
Property account, formerly known as the Airport Trust Pund. Excluding this Four
Million Two Hundred Thousand ($4,200,000) Dollars, the parties agree that upon
the execution of this Agreement arid the passage of all related Ordinances, Horry
County will waive any claim or right to which the County might have ever been
entitled, including, not only all funds previously held by the City, but also the
County will waive any claim or right to any prior use of the said funds by the
City. This Release by the County is intended to be a full, final and unconditional
Release. The County acowledges that nothing coutalned herein is intended to
imply any wrongdoing by the City in its administration of the Seascape Property
fimd

2. Simultaneously with the execution of this Agreement, the City will certify to the
County the exact balance existing in the Seascape Property Account, including all
accumulated interest. On or before January 1, 2005, the City shall withdraw from
the Seascape Properties account the sum of Four Million ($4,000,000.) Dollars.
That sum shall be divided equally between the City and th County, with the
County's portion being promptly delivered.

tiximediately following the Four Million ($4,000,000) Dollar withdrawal, the City
shall make a ecoud withrirawal from the Seascape Property account in the total
sum of Two Hundred Thousand ($200,000.) Dollars. This sum, likewise, shall be
divided equally between the City and the County, with each disbursement
deposited into a segregated account, It is understood and agreed that these furud.s
will be held for a period not exceeding two (2) years from the date of
disbursement and utilized during the two (2) year period only for the reasonable

2
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expenses associated with a feasibility study regarding a regional airport and the
associated land acquisitions. A condition precedent of the City and. County's use
of their respective One Hunched Thousand ($10O,000.) Dollars shall be the
appropriation by the. State of South Carolina and by the Northeast Strategic
A.lJ,iance (NSA) of thatching funds in the amount of Two Hundred Thousand
($200,000.) Dollars by each entity as theix' contribution toward the feasibility
study referenced above. La total. Six Hundred Thousand ($600,000) Dollars must

be available from the four (4) entities before the study is commenced.

Should the funds not be matched by the State and NESA within two (2) years
from the date of disbursement, the One Hundred Thousand ($100,000,) Dollars
held by the City and. by the County shall be released from the restricted,
segregated accounts and utilized by the two governmental entities for such
purposes as the respective bodies deems appropriate.

3. The parties agree that, henceforth, all Seascape Property lease proceeds shall be
deposited solely into the City's Seascape Property account prior to the
disbursements described below and shall be held in trust by the City for the joint
benefit of both governmental entities. It is specifically understood and agreed that
no disbursement of any kind whatsoever, other than those withdrawals noted
herein, shall be made except with the joint written consent of both the City and
the County.

4. Beginning in 2005, and continuing each and every year thereafter, all Seascape
Property lease proceeds received by the City shall be promptly, automatically and
unconditionally divided between the bodies whereby Horry County shall receive
Seventy-Five (75%) Percent of the proceeds and the City of Myrtle Beach shall
received Twenty-Five (25%) Percent.

5. An integral element of this Intergovernmental Agreement involves the
uncompleted easteru portion of Harrelson Bouivard that, when cbnstructed, will
run from the existing aiiport terminal to Highway 17 Business. So as to insure
that the roadway is built for the benefit of all Horry County residents, the County
agrees, not only oversee the construction of Harretson Boulevard, but also to
assume a maximum funding responsibility for this roadway project in an amount
not to exceed Six MiUion (56,000,000.) Dollars Such funding shall be applicable
to those costs and expenses associated with the roadway's design, land
acquisition, construction and associated appurtenances. However, it is specifically
understood that the County shall have no responsibility for the placement of water
and sewer infrastructure, which expense shall be borne solely by the City.

6. Additionally, should the costs of construction, excluding water and sewer
infrastructure, exceed Six Million ($6,000,000.) Dollars, the balance of the
construction costs shall be the obligation of the City.
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It is ackrowledged and agreed that this construction project shall commence at the
earliest possible date, but both parties recognize that meaningful construction
efforts cannot be undertaken until the new airport terminal is operational because
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of the necessity to utilize the existing parking facilities at the present terminal
without interruption.

7. Although the Myrtle Beach Air Force Base Redevelopment Authority is not a
party to this Agreement, it is anticipated that the quasi-governmental organization
may have funds available within the next several years to provide all, or a
substantial portion, of the funding necessary to complete the entire E-Iarrelson
Boulevard roadway project. The parties agree that prior to any independent
funding measures being undertaken by either the County or the City that one or
more presentations will be made jointly by the County and the City in an effort to
obtain maximum financial participation by the Myrtle Beach Air Force Base
Redevelopment Authority.

8. Should the County be required to undertake any financial obligations to meet its
responsibility of constructing the eastex portion ofHarrelson Boulevard. then, in
that event, the City hereby 'commits to participate in the County's repayment
obligation by annually returning to the County a sum equal to fifty (50%) percent
of the annual stormwater fee that is chargeable by the City to the entire airport
site. The use of these funds by the County shall be resticted only to the debt
obligation on this roadway project. This financial contribution by the City shall
continue from year to year until such lime as any balance remains outstanding on
the Earrelson Boulevard project is satisfied and aid in full.

9, Should the Federal Aviation Administration (FAA), in a Director's determination,
find that any provision of the Mtle Beach International Airport Terminal PUD,
Development Agreement or Intergovernmental Agreement be inconsistent with
any provision or requirement in an existing or future agreement between the
county and the FAA entered into as a condition for the grant of development
funds or otherwise related to the development, operation or maintenance of the
Myrtle Beach International Airport, this Intergovernmental Agreement with its
mutual obligations and promises shall be null and void.

10. Regarding the design and construction of the new airport terminal and any other
ancillary structure that may be owned and occupied by the County and located

-

-

-

within the boundaries of the City's corporate limits, the County shall assume
responsibility for the review of all plans and the inspection of all construction.
However, it is specifically understood and agreed that the County shall insure that
all aspects of construction shall comply with the codG requirements of the City
and shall certify such compliance prior to occupancy. Each party, hereby, waives
the collection of any building permit fee, plan review fee or zoning compliance
fee associated with construction in the other's zoning jurisdiction. Additionally, so
as to insure that this same right of self-inspection is applicable for all building
projects by either the County or the City that may be erected in the other entity's
jurisdiction, it is the intention of the parties to memorialize this into a reciprocal
agreement and to make it applicable to all similar construction.

m
I-m
C)
H

0
z
C)

I-

-<
-Il
I-m

N)
C
N)

C-

C.)

N)

-o

I
0

C)
0

0
z
-D
I-m
Cl)

C)

Cl)
m
C
N)
C
C)
-U
N)
0)
C

C

4



cthJG--2a4 11:4j L1).J1HLL
I

Any request, demand, authorizaffon, direction notice, consent or waiver provided,
required or permitted to be made upon, given by, or furnished to the County or City with
respect to this Intergovernmental Agreement shall be sufficient for every purpose
hereunder If in writing and mailed by tJnited States Mail, certified or registered mai1
postage prepaid and addressed as follows:

A. To County:
Horiy County Administrator
Post Office Box 1236
Conway, South Carolina 29528
Tel:843 -915-5020
Fax: 843-915-6020

With a Copy to:
HCDA Attorney
1100 Jetport Road
Myrtle Beach, SC 29577
Tel: (843)448-1580
Fax: (843) 626-9096

B. To City:
Myrtle Beach City Manager
Post Oce Box 2468
Myrtle Beach) South Carolina 29578
Tel: 843-918-1000
Fax: 843-918-1028

Force Mature
Neither County nor City shaflbe deemed to be.in violation of this Agreement if either is

prevented from perfoiming any of its obligations hereunder by reason of strikes, boycotts,
labor disputes1 embargoes, shortages of materials, acts of God, acts of the Public Enemy,
acl of superior governmental authority, weather conditions, fipods, riots, rebellions, acts
of sabotage or other circumstances over which the parties have no control.

Governing Laws
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This Agreement shall be governed by and construed in accordance with the laws of the
State of South Carolina. Any cause of action between the parties arising out of or
involving this Agreement shall be brought in the Hony County Court of Common Pleas.
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In the event that any provision or portions or applications of any provisions of this
Agreement are held unenforceable or invalid by any court, of competent jurisdiction or
federal agency, the validity and enforceability of the remaining provisions, or portions or
applications thereof, shafl not be affected thereby, and City arid County shall promptly
negotiate revisions as to the affected provisions, or portions or applications thereof, with
a 'view to effecting, as close as possible, the original intentions of the parties.

Attorney's Fees S

In any legal action brought to enforce the terms of this Agreement, the prevailing party
shall have the right to collect reasonable expenses and attorney's fees from the other
party, in an amount to be deterxrithedby the trial judge.

s.
Headings and titles of the various parts of this Agreement are for convenience of
reference only and shall not be considered in interpreting the text of this
Intergovernmental Agreement Modifications or amendments to this Intergovernmental
Agreement must be in writing and executed by duly authorized representatives of each

mparty.
Cl)

Enth-e Aareement S

This Intergovernmental Agreement sets forth the full and complete niiderstanding of the
parties as of the date set forth below, and It supetsectes any and all agreements and
representations made earlier. 8

ti' WITNESS WHEREO1?, the. pasties hereto have executed this Intergovernmental
Agreement as of the 5 day of_., 2004.

iEorry County

ByRID V
Its: A'

The$otke,
-,

¯¯

TOTAL P.29



Exhibit B to Affidavit of Judith Olmstead

Summary of Payments from Seascape
Properties



MYR

City of Myrtle Beach Payments - Campground
As of 1-1-21

Date ckR Amount Description

1/31/OS 122333 2,100000.00 per contract agreement 05/05/04 used for items needed not project
12/15/06 148508 21,454.00 NESA Study- City's portion

2/10/OS 122621 45,000.00 75% Seascape Properties 75% of 60,000
5/13/05 126137 1,130,700.75 75% Piratelund, Lakewood, and AVX
S/16/OS 126322 45,562.50 Intergovernmental agreement

2/2/06 136337 123,466.28 75% Piratetand, Lakewood, and AVIS
3/30/06 138431 1,140,091.55 75% Plrateland, Lakewood, and AVX
2/5/07 149423 137,812.50 Intergovernmental agreement

4/16/07 951042 1,258,302.01 dy ck (went to county by mistake) 75% commission
6/14/07 1548S8 31,500.00 75%canspground lease April 2007
10/3/07 159141 106,031.26 75%campground lease - July 31, 2007
2/25/08 164734 46,687.50 75%campground lease Aug - December 31,2007
4/3/08 166385 1,515,596.35 75%campground lease Jan - March 21, 2007
9/5/08 172767 59,343.75 75%campground lease Apr - June 30,2008 Accrued in FY08

3/17/09 180675 1,679,63S.50 75%campground lease July 12008-March 17, 2009
6/26/09 184245 46,125.00 75%campground lease March 182009 -June 19,2009
9/3/09 187170 297,679.97 Payment usa result of Audit
5/7/10 195643 1,707,414.86 75%campground lease - April 2010
7/2/10 197571 23,062.50 75%campground lease - June 2010 remainder

10/14/10 201598 59,062.50 75%campground lease - October 12, 2010
3/1/11 205609 77,906.25 75%campground lease -January 2011

3/22/11 206289 1,593,131.33 75%campground lease - March 16th 2011
10/25/11 213465 46,406.17 75%campground lease - June 2011 remainder

1/24/12 216S49 91,687.50 75%campground lease - December 2011

3/23/12 218711 1,623,907.48 75%campground lease - March 2012

4/16/13 231558 2,355,111.83 75%campground lease - April 2013

6/10/13 3001297 (481,500.00) Error Correction on 4/16/13 City of MB Payment

5/12/14 244959 1,902,244.88 75%campground lease - March 2014

9/26/14 250199 76,500.00 75%cannpground lease -August 2014

3/31/15 256558 1,936,485.41 75%campground lease - Sept 2014- March 20th, 2015

3/22/16 270052 2,124,260.30 75%campground lease - July 1, 2015-March 17,2016

6/17/16 273497 45,000.00 75%campground lease - March 18, 2016- June 15,2016

4/7/17 265241 2,168,152.37 75%campground lease - July 1,2016 - March 29,2017

23,012,370.30 Actual collectIons from the CIty - agree to City (03/17/2017)

9/21/17 292033 14,027.50 75%campground lease - April 1,2017 - June 30,2017

4/10/18 299614 2,321,188.78 75%campground lease - July 1, 2017 March 30, 2018

7/17/18 303731 4S,000.00 75%campground lease - April 1, 2018- June 30, 2018

4/4/19 313531 2,321,495.84 75%campground lease - July 1,2018 - March 31, 2019

2/3/20 325355 193,500.00 75%campground lease - April 1,2019 - June 30, 2019

3/23/2020 327202 2,229,304.97 75%campground lease - July - March 2020

$ 30,136,887.39 Actual collections from the City

Total checks received
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Exhibit C to Affidavit of Judith Olmstead

Assurances to the FAA



AL

FAA
Airports

ASSURANCES
AIRPORT SPONSORS

A. General.

1. These assurances shall be complied with in the performance of grant agreements for airport
development, airport planning, and noise compatibility program grants for airport sponsors.

2. These assurances are required to be submitted as part of the project application by sponsors
requesting funds under the provisions of Title 49, U.S.C., subtitle VII, as amended. As used
herein, the term "public agency sponsor" means a public agency with control of a public-use
airport; the term "private sponsor" means a private owner of a public-use airport; and the term
"sponsor" includes both public agency sponsors and private sponsors.

3. Upon acceptance of this grant offer by the sponsor, these assurances are incorporated in and
become part of this grant agreement.

B. Duration and Applicability.

Airport development or Noise Compatibility Program Projects Undertaken by a Public Agency
Sponsor.

The terms, conditions and assurances of this grant agreement shall remain in full force and
effect throughout the useful life of the facilities developed or equipment acquired for an airport
development or noise compatibility program project, or throughout the useful life of the project
items installed within a facility under a noise compatibility program project, but in any event not
to exceed twenty (20) years from the date of acceptance of a grant offer of Federal funds for the
project. However, there shall be no limit on the duration of the assurances regarding Exclusive
Rights and Airport Revenue so long as the airport is used as an airport. There shall be no limit on
the duration of the terms, conditions, and assurances with respect to real property acquired
with federal funds. Furthermore, the duration of the Civil Rights assurance shall be specified in
the assurances.

2. Airport Development or Noise Compatibility Projects Undertaken by a Private Sponsor.

The preceding paragraph 1 also applies to a private sponsor except that the useful life of project
items installed within a facility or the useful life of the facilities developed or equipment
acquired under an airport development or noise compatibility program project shall be no less
than ten (10) years from the date of acceptance of Federal aid for the project.

3. Airport Planning Undertaken by a Sponsor.

Unless otherwise specified in this grant agreement, only Assurances 1, 2, 3, 5, 6, 13, 18, 25, 30,
32, 33, and 34 in Section C apply to planning projects. The terms, conditions, and assurances of
this grant agreement shall remain in full force and effect during the life of the project; there
shall be no limit on the duration of the assurances regarding Exclusive Rights and Airport
Revenue so long as the airport is used as an airport.

Airport Sponsor Assurances 2/2020 Page 1 of 18



C. Spon5or Certification.

The sponsor hereby assures and certifies, with respect to this grant that:

1. General Federal Requirements.

It will comply with all applicable Federal laws, regulations, executive orders, policies, guidelines,
and requirements as they relate to the application, acceptance and use of Federal funds for this
project including but not limited to the following:

a. Title 49, U.S.C., subtitle VII, as amended.

b. Davis-Bacon Act - 40 U.S.C. 276(a), et seq.1

c. Federal Fair Labor Standards Act - 29 U.S.C. 201, et seq.

d. Hatch Act -S U.S.C. 1501, et sea.2
e. Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 Title 42

U.S.C. 4601, et seq.12

f. National Historic Preservation Act of 1966 - Section 106 - 16 U.S.C. 470(f).'

g. Archeological and Historic Preservation Act of 1974 - 16 U.S.C. 469 through 469c.1

h. Native Americans Grave Repatriation Act - 25 U.S.C. Section 3001, et seq.

i. Clean Air Act, P.L. 90-148, as amended.

j. Coastal Zone Management Act, P.L. 93-205, as amended.

k. Flood Disaster Protection Act of 1973 - Section 102(a) - 42 U.S.C. 4012a.1

1. Title 49, U.S.C., Section 303, (formerly known as Section 4(f))

m. Rehabilitation Act of 1973- 29 U.S.C. 794.

n. Title VI of the Civil Rights Act of 1964(42 U.S.C. § 2000d et seq., 78 stat. 252) (prohibits
discrimination on the basis of race, color, national origin);

o. Americans with Disabilities Act of 1990, as amended, (42 U.S.C. § 12101 et seq.), prohibits
discrimination on the basis of disability).

p. Age Discrimination Act of 1975 -42 U.S.C. 6101, et seq.

q. American Indian Religious Freedom Act, P.L. 95-341, as amended.

r. Architectural Barriers Act of 1968 -42 U.S.C. 4151, et seq.1

s. Power plant and Industrial Fuel Use Act of 1978 - Section 403- 2 U.S.C. 8373.1

t. Contract Work Hours and Safety Standards Act - 40 U.S.C. 327, et seci.1
u. Copeland Anti-kickback Act - 18 U.S.C. 874.1

v. National Environmental Policy Act of 1969 - 42 U.S.C. 4321, et seq.1

w. Wild and Scenic Rivers Act, P.L. 90-542, as amended.

x. Single Audit Act of 1984 - 31 U.S.C. 7501, et seq.2

y. Drug-Free Workplace Act of 1988 - 41 U.S.C. 702 through 706.

z. The Federal Funding Accountability and Transparency Act of 2006, as amended (Pub. L.
109-282, as amended by section 6202 of Pub. L. 110-252).

Airport Sponsor Assurances 2/2020 Page 2 of 18



EXECUTIVE ORDERS

a. Executive Order 11246 - Equal Employment Opportunity1

b. Executive Order 11990- Protection of Wetlands

c. Executive Order 11998 -Flood Plain Management

d. Executive Order 12372 - Intergovernmental Review of Federal Programs

e. Executive Order 12699 - Seismic Safety of Federal and Federally Assisted New Building
Construction1

f. Executive Order 12898 - Environmental Justice

g. Executive Order 13788 - Buy American and Hire American

h. Executive Order 13858 - Strengthening Buy-American Preferences for Infrastructure
Projects

FEDERAL REGULATIONS

a. 2 CFR Part180 - 0MB Guidelines to Agencies on Government-wide Debarment and
Suspension (Non -procurement).

b. 2 CFR Part 200, Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards. [0MB Circular A-87 Cost Principles Applicable to Grants
and Contracts with State and Local Governments, and 0MB Circular A-133 - Audits of States,
Local Governments, and Non -Profit Organizations] 4,5,6

c. 2 CFR Part 1200- Non -procurement Suspension and Debarment

d. 14 CFR Part 13 - Investigative and Enforcement Procedures14 CFR Part 16 - Rules of Practice
For Federally Assisted Airport Enforcement Proceedings.

e. 14 CFR Part 150 - Airport noise compatibility planning.

f. 28 CFR Part 35- Discrimination on the Basis of Disability in State and Local Government
Services.

g. 28 CFR § 50.3 - U.S. Department of Justice Guidelines for Enforcement of Title VI of the Civil
Rights Act of 1964.

h. 29 CFR Part 1 - Procedures for predetermination of wage rates.'

i. 29 CFR Part 3 - Contractors and subcontractors on public building or public work financed in
whole or part by loans or grants from the United States.'

j. 29 CFR Part 5 - Labor standards provisions applicable to contracts covering federally
financed and assisted construction (also labor standards provisions applicable to non -

construction contracts subject to the Contract Work Hours and Safety Standards Act).1

k. 41 CFR Part 60 - Office of Federal Contract Compliance Programs, Equal Employment
Opportunity, Department of Labor (Federal and federally assisted contracting
requirements) 1

I. 49 CFR Part 18 - Uniform administrative requirements for grants and cooperative
agreements to state and local governments.'

m. 49 CFR Part 20 - New restrictions on lobbying.
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n. 49 CFR Part 21- Nondiscrimination in federally-assisted programs of the Department of
Transportation - effectuation of Title VI of the Civil Rights Act of 1964.

o. 49 CFR Part 23 - Participation by Disadvantage Business Enterprise in Airport Concessions.

p. 49 CFR Part 24- Uniform Relocation Assistance and Real Property Acquisition for Federal
and Federally Assisted Programs.'2

q. 49 CFR Part 26- Participation by Disadvantaged Business Enterprises in Department of
Transportation Programs.

r. 49 CFR Part 27- Nondiscrimination on the Basis of Handicap in Programs and Activities
Receiving or Benefiting from Federal Financial Assistance.'

s. 49 CFR Part 28 -Enforcement of Nondiscrimination on the Basis of Handicap in Programs or
Activities conducted by the Department of Transportation.

t, 49 CFR Part 30 - Denial of public works contracts to suppliers of goods and services of
countries that deny procurement market access to U.S. contractors.

u. 49 CFR Part 32 -Government-wide Requirements for Drug-Free Workplace (Financial
Assistance)

v. 49 CFR Part 37 -Transportation Services for Individuals with Disabilities (ADA).

w. 49 CFR Part 41 - Seismic safety of Federal and federally assisted or regulated new building
construction.

SPECIFIC ASSURANCES

Specific assurances required to be included in grant agreements by any of the above laws,
regulations or circulars are incorporated by reference in this grant agreement.

FOOTNOTES TO ASSURANCE C.1.

These laws do not apply to airport planning sponsors.
2 These laws do not apply to private sponsors.

49 CFR Part 18 and 2 CFR Part 200 contain requirements for State and Local Governments
receiving Federal assistance. Any requirement levied upon State and Local Governments by this
regulation and circular shall also be applicable to private sponsors receiving Federal assistance
under Title 49, United States Code.
on December 26, 2013 at 78 FR 78590, the Office of Management and Budget (0MB) issued the
Uniform Administrative Requirements, Cost Principles, and Audit Requirements for Federal
Awards in 2 CFR Part 200. 2 CFR Part 200 replaces and combines the former Uniform
Administrative Requirements for Grants (0MB Circular A-102 and Circular A-lb or 2 CFR Part
215 or Circular) as well as the Cost Principles (Circulars A-21 or 2 CFR part 220; Circular A-87 or 2
CFR part 225; and A-122, 2 CFR part 230). Additionally it replaces Circular A-133 guidance on the
Single Annual Audit, In accordance with 2 CFR section 200.110, the standards set forth in Part
200 which affect administration of Federal awards issued by Federal agencies become effective
once implemented by Federal agencies or when any future amendment to this Part becomes
final. Federal agencies, including the Department of Transportation, must implement the
policies and procedures applicable to Federal awards by promulgating a regulation to be
effective by December 26, 2014 unless different provisions are required by statute or approved
by 0MB.

Airport Sponsor Assurances 212020 Page 4 of 18



Cost principles established in 2 CFR part 200 subpart E must be used as guidelines for
determining the eligibility of specific types of expenses.

6 Audit requirements established in 2 CFR part 200 subpart F are the guidelines for audits.

2. Responsibility and Authority of the Sponsor.

a. Public Agency Sponsor:

It has legal authority to apply for this grant, and to finance and carry out the proposed
project; that a resolution, motion or similar action has been duly adopted or passed as an
official act of the applicant's governing body authorizing the filing of the application,
including all understandings and assurances contained therein, and directing and
authorizing the person identified as the official representative of the applicant to act in
connection with the application and to provide such additional information as may be
required.

b. Private Sponsor:

It has legal authority to apply for this grant and to finance and carry out the proposed
project and comply with all terms, conditions, and assurances of this grant agreement. It
shall designate an official representative and shall in writing direct and authorize that
person to file this application, including all understandings and assurances contained
therein; to act in connection with this application; and to provide such additional
information as may be required.

3. Sponsor Fund Availability.

It has sufficient funds available for that portion of the project costs which are not to be paid by
the United States. It has sufficient funds available to assure operation and maintenance of items
funded under this grant agreement which it will own or control.

4. Good Title.

a. It, a public agency or the Federal government, holds good title, satisfactory to the Secretary,
to the landing area of the airport or site thereof, or will give assurance satisfactory to the
Secretary that good title will be acquired.

For noise compatibility program projects to be carried out on the property of the sponsor, it
holds good title satisfactory to the Secretary to that portion of the property upon which
Federal funds will be expended or will give assurance to the Secretary that good title will be
obtained.

5. Preserving Rights and Powers.

a. It will not take or permit any action which would operate to deprive it of any of the rights
and powers necessary to perform any or all of the terms, conditions, and assurances in this
grant agreement without the written approval of the Secretary, and will act promptly to
acquire, extinguish or modify any outstanding rights or claims of right of others which would
interfere with such performance by the sponsor. This shall be done in a manner acceptable
to the Secretary.

b. Subject to the FAA Act of 2018, Public Law 115-254, Section 163, it will not sell, lease,
encumber, or otherwise transfer or dispose of any part of its title or other interests in the
property shown on Exhibit A to this application or, for a noise compatibility program project,
that portion of the property upon which Federal funds have been expended, for the duration
of the terms, conditions, and assurances in this grant agreement without approval by the
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Secretary. If the transferee is found by the Secretary to be eligible under Title 49, United
States Code, to assume the obligations of this grant agreement and to have the power,
authority, and financial resources to carry out all such obligations, the sponsor shall insert in
the contract or document transferring or disposing of the sponsor's interest, and make
binding upon the transferee all of the terms, conditions, and assurances contained in this
grant agreement.

c. For all noise compatibility program projects which are to be carried out by another unit of
local government or are on property owned by a unit of local government other than the
sponsor, it will enter into an agreement with that government. Except as otherwise
specified by the Secretary, that agreement shall obligate that government to the same
terms, conditions, and assurances that would be applicable to it if it applied directly to the
FAA for a grant to undertake the noise compatibility program project. That agreement and
changes thereto must be satisfactory to the Secretary. It will take steps to enforce this
agreement against the local government if there is substantial non-compliance with the
terms of the agreement.

d. For noise compatibility program projects to be carried out on privately owned property, it
will enter into an agreement with the owner of that property which includes provisions
specified by the Secretary. It will take steps to enforce this agreement against the property

owner whenever there is substantial non-compliance with the terms of the agreement.

e. If the sponsor is a private sponsor, it will take steps satisfactory to the Secretary to ensure
that the airport will continue to function as a public-use airport in accordance with these
assurances for the duration of these assurances.

f. If an arrangement is made for management and operation of the airport by any agency or
person other than the sponsor or an employee of the sponsor, the sponsor will reserve
sufficient rights and authority to insure that the airport will be operated and maintained in

accordance Title 49, United States Code, the regulations and the terms, conditions and
assurances in this grant agreement and shall insure that such arrangement also requires
compliance therewith.

g. Sponsors of commercial service airports will not permit or enter into any arrangement that
results in permission for the owner or tenant of a property used as a residence, or zoned for
residential use, to taxi an aircraft between that property and any location on airport.
Sponsors of general aviation airports entering into any arrangement that results in
permission for the owner of residential real property adjacent to or near the airport must

comply with the requirements of Sec. 136 of Public Law 112-95 and the sponsor assurances.

6. Consistency with Local Plans.

The project is reasonably consistent with plans (existing at the time of submission of this
application) of public agencies that are authorized by the State in which the project is located to

plan for the development of the area surrounding the airport.

7. Consideration of Local Interest.

It has given fair consideration to the interest of communities in or near where the project may
be located.

8. Consultation with Users.

In making a decision to undertake any airport development project under Title 49, United States
Code, it has undertaken reasonable consultations with affected parties using the airport at

which project is proposed.
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9. Public Hearings.

In projects involving the location of an airport, an airport runway, or a major runway extension,
it has afforded the opportunity for public hearings for the purpose of considering the economic,
social, and environmental effects of the airport or runway location and its consistency with goals
and objectives of such planning as has been carried out by the community and it shall, when
requested by the Secretary, submit a copy of the transcript of such hearings to the Secretary.
Further, for such projects, it has on its management board either voting representation from the
communities where the project is located or has advised the communities that they have the
right to petition the Secretary concerning a proposed project.

10. Metropolitan Planning Organization.

In projects involving the location of an airport, an airport runway, or a major runway extension
at a medium or large hub airport, the sponsor has made available to and has provided upon
request to the metropolitan planning organization in the area in which the airport is located, if
any, a copy of the proposed amendment to the airport layout plan to depict the project and a
copy of any airport master plan in which the project is described or depicted.

11. Pavement Preventive Maintenance.

With respect to a project approved after January 1, 1995, for the replacement or reconstruction
of pavement at the airport, it assures or certifies that it has implemented an effective airport

pavement maintenance-management program and it assures that it will use such program for
the useful life of any pavement constructed, reconstructed or repaired with Federal financial
assistance at the airport. It will provide such reports on pavement condition and pavement
management programs as the Secretary determines may be useful.

12. Terminal Development Prerequisites.

For projects which include terminal development at a public use airport, as defined in Title 49, it
has, on the date of submittal of the project grant application, all the safety equipment required
for certification of such airport under section 44706 of Title 49, United States Code, and all the
security equipment required by rule or regulation, and has provided for access to the passenger
enplaning and deplaning area of such airport to passengers enplaning and deplaning from
aircraft other than air carrier aircraft.

13. Accounting System, Audit, and Record Keeping Requirements.

a. It shall keep all project accounts and records which fully disclose the amount and disposition
by the recipient of the proceeds of this grant, the total cost of the project in connection with
which this grant is given or used, and the amount or nature of that portion of the cost of the
project supplied by other sources, and such other financial records pertinent to the project.
The accounts and records shall be kept in accordance with an accounting system that will
facilitate an effective audit in accordance with the Single Audit Act of 1984.

b. It shall make available to the Secretary and the Comptroller General of the United States, or
any of their duly authorized representatives, for the purpose of audit and examination, any
books, documents, papers, and records of the recipient that are pertinent to this grant. The
Secretary may require that an appropriate audit be conducted by a recipient. In any case in
which an independent audit is made of the accounts of a sponsor relating to the disposition
of the proceeds of a grant or relating to the project in connection with which this grant was
given or used, it shall file a certified copy of such audit with the Comptroller General of the
United States not later than six (6) months following the close of the fiscal year for which
the audit was made.
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14. Minimum Wage Rates.

It shall include, in all contracts in excess of $2,000 for work on any projects funded under this
grant agreement which involve labor, provisions establishing minimum rates of wages, to be
predetermined by the Secretary of Labor, in accordance with the Davis-Bacon Act, as amended
(40 U.S.C. 276a-276a-5), which contractors shall pay to skilled and unskilled labor, and such
minimum rates shall be stated in the invitation for bids and shall be included in proposals or bids
for the work.

15. Veteran's Preference.

It shall include in all contracts for work on any project funded under this grant agreement which
involve labor, such provisions as are necessary to insure that, in the employment of labor
(except in executive, administrative, and supervisory positions), preference shall be given to
Vietnam era veterans, Persian Gulf veterans, Afghanistan -Iraq war veterans, disabled veterans,

and small business concerns owned and controlled by disabled veterans as defined in Section
47112 of Title 49, United States Code. However, this preference shall apply only where the
individuals are available and qualified to perform the work to which the employment relates.

16. Conformity to Plans and Specifications.

It will execute the project subject to plans, specifications, and schedules approved by the
Secretary. Such plans, specifications, and schedules shall be submitted to the Secretary prior to
commencement of site preparation, construction, or other performance under this grant

agreement, and, upon approval of the Secretary, shall be incorporated into this grant

agreement. Any modification to the approved plans, specifications, and schedules shall also be
subject to approval of the Secretary, and incorporated into this grant agreement.

17. Construction Inspection and Approval.

It will provide and maintain competent technical supervision at the construction site throughout
the project to assure that the work conforms to the plans, specifications, and schedules
approved by the Secretary for the project. It shall subject the construction work on any project
contained in an approved project application to inspection and approval by the Secretary and
such work shall be in accordance with regulations and procedures prescribed by the Secretary.
Such regulations and procedures shall require such cost and progress reporting by the sponsor
or sponsors of such project as the Secretary shall deem necessary.

18. Planning Projects.

In carrying out planning projects:

a. It will execute the project in accordance with the approved program narrative contained in
the project application or with the modifications similarly approved.

b. It will furnish the Secretary with such periodic reports as required pertaining to the planning
project and planning work activities.

c. It will include in all published material prepared in connection with the planning project a
notice that the material was prepared under a grant provided by the United States.

d. It will make such material available for examination by the public, and agrees that no
material prepared with funds under this project shall be subject to copyright in the United
States or any other country.

e. It will give the Secretary unrestricted authority to publish, disclose, distribute, and otherwise
use any of the material prepared in connection with this grant.
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f. It will grant the Secretary the right to disapprove the sponsor's employment of specific
consultants and their subcontractors to do all or any part of this project as well as the right
to disapprove the proposed scope and cost of professional services.

g. It will grant the Secretary the right to disapprove the use of the sponsor's employees to do
all or any part of the project.

h. It understands and agrees that the Secretary's approval of this project grant or the
Secretary's approval of any planning material developed as part of this grant does not
constitute or imply any assurance or commitment on the part of the Secretary to approve
any pending or future application for a Federal airport grant.

19. Operation and Maintenance.

The airport and all facilities which are necessary to serve the aeronautical users of the
airport, other than facilities owned or controlled by the United States, shall be operated at
all times in a safe and serviceable condition and in accordance with the minimum standards
as may be required or prescribed by applicable Federal, state and local agencies for
maintenance and operation. It will not cause or permit any activity or action thereon which
would interfere with its use for airport purposes. It will suitably operate and maintain the
airport and all facilities thereon or connected therewith, with due regard to climatic and
flood conditions. Any proposal to temporarily close the airport for non -aeronautical
purposes must first be approved by the Secretary. In furtherance of this assurance, the
sponsor will have in effect arrangements for-

1) Operating the airport's aeronautical facilities whenever required;

2) Promptly marking and lighting hazards resulting from airport conditions, including
temporary conditions; and

3) Promptly notifying airmen of any condition affecting aeronautical use of the airport.
Nothing contained herein shall be construed to require that the airport be operated for
aeronautical use during temporary periods when snow, flood or other climatic
conditions interfere with such operation and maintenance. Further, nothing herein
shall be construed as requiring the maintenance, repair, restoration, or replacement of
any structure or facility which is substantially damaged or destroyed due to an act of
God or other condition or circumstance beyond the control of the sponsor.

b. It will suitably operate and maintain noise compatibility program items that it owns or
controls upon which Federal funds have been expended.

20. Hazard Removal and Mitigation.

It will take appropriate action to assure that such terminal airspace as is required to protect

instrument and visual operations to the airport (including established minimum flight altitudes)
will be adequately cleared and protected by removing, lowering, relocating, marking, or lighting
or otherwise mitigating existing airport hazards and by preventing the establishment or creation
of future airport hazards.

21. Compatible Land Use.

It will take appropriate action, to the extent reasonable, including the adoption of zoning laws,
to restrict the use of land adjacent to or in the immediate vicinity of the airport to activities and
purposes compatible with normal airport operations, including landing and takeoff of aircraft. In
addition, if the project is for noise compatibility program implementation, it will not cause or
permit any change in land use, within its jurisdiction, that will reduce its compatibility, with
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respect to the airport, of the noise compatibility program measures upon which Federal funds
have been expended.

22. Economic Nondiscrimination.

a. It will make the airport available as an airport for public use on reasonable terms and
without unjust discrimination to all types, kinds and classes of aeronautical activities,
including commercial aeronautical activities offering services to the public at the airport.

b. In any agreement, contract, lease, or other arrangement under which a right or privilege at

the airport is granted to any person, firm, or corporation to conduct or to engage in any

aeronautical activity for furnishing services to the public at the airport, the sponsor will
insert and enforce provisions requiring the contractor to-

1) furnish said services on a reasonable, and not unjustly discriminatory, basis to all users
thereof, and

2) charge reasonable, and not unjustly discriminatory, prices for each unit or service,

provided that the contractor may be allowed to make reasonable and
nondiscriminatory discounts, rebates, or other similar types of price reductions to

volume purchasers.

c. Each fixed-based operator at the airport shall be subject to the same rates, fees, rentals, and
other charges as are uniformly applicable to all other fixed -based operators making the
same or similar uses of such airport and utilizing the same or similar facilities.

d. Each air carrier using such airport shall have the right to service itself or to use any fixed -

based operator that is authorized or permitted by the airport to serve any air carrier at such
airport.

e. Each air carrier using such airport (whether as a tenant, non -tenant, or subtenant of another
air carrier tenant) shall be subject to such nondiscriminatory and substantially comparable
rules, regulations, conditions, rates, fees, rentals, and other charges with respect to facilities
directly and substantially related to providing air transportation as are applicable to all such
air carriers which make similar use of such airport and utilize similar facilities, subject to

reasonable classifications such as tenants or non-tenants and signatory carriers and non -

signatory carriers. Classification or status as tenant or signatory shall not be unreasonably

withheld by any airport provided an air carrier assumes obligations substantially similar to

those already imposed on air carriers in such classification or status.

f. It will not exercise or grant any right or privilege which operates to prevent any person, firm,
or corporation operating aircraft on the airport from performing any services on its own
aircraft with its own employees [including, but not limited to maintenance, repair, and
fueling] that it may choose to perform.

g. In the event the sponsor itself exercises any of the rights and privileges referred to in this
assurance, the services involved will be provided on the same conditions as would apply to

the furnishing of such services by commercial aeronautical service providers authorized by
the sponsor under these provisions.

h. The sponsor may establish such reasonable, and not unjustly discriminatory, conditions to

be met by all users of the airport as may be necessary for the safe and efficient operation of
the airport.
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i. The sponsor may prohibit or limit any given type, kind or class of aeronautical use of the
airport if such action is necessary for the safe operation of the airport or necessary to serve
the civil aviation needs of the public.

23. Exclusive Rights.

It will permit no exclusive right for the use of the airport by any person providing, or intending

to provide, aeronautical services to the public. For purposes of this paragraph, the providing of
the services at an airport by a single fixed -based operator shall not be construed as an exclusive
right if both of the following apply:

a. It would be unreasonably costly, burdensome, or impractical for more than one fixed -based
operator to provide such services, and

If allowing more than one fixed -based operator to provide such services would require the
reduction of space leased pursuant to an existing agreement between such single fixed -

based operator and such airport. It further agrees that it will not, either directly or
indirectly, grant or permit any person, firm, or corporation, the exclusive right at the airport

to conduct any aeronautical activities, including, but not limited to charter flights, pilot
training, aircraft rental and sightseeing, aerial photography, crop dusting, aerial advertising

and surveying, air carrier operations, aircraft sales and services, sale of aviation petroleum
products whether or not conducted in conjunction with other aeronautical activity, repair

and maintenance of aircraft, sale of aircraft parts, and any other activities which because of
their direct relationship to the operation of aircraft can be regarded as an aeronautical
activity, and that it will terminate any exclusive right to conduct an aeronautical activity now
existing at such an airport before the grant of any assistance under Title 49, United States
Code.

24. Fee and Rental Structure.

It will maintain a fee and rental structure for the facilities and services at the airport which will
make the airport as self-sustaining as possible under the circumstances existing at the particular
airport, taking into account such factors as the volume of traffic and economy of collection. No
part of the Federal share of an airport development, airport planning or noise compatibility
project for which a grant is made under Title 49, United States Code, the Airport and Airway

Improvement Act of 1982, the Federal Airport Act or the Airport and Airway Development Act of
1970 shall be included in the rate basis in establishing fees, rates, and charges for users of that
airport.

25. Airport Revenues.

a. All revenues generated by the airport and any local taxes on aviation fuel established after
December 30, 1987, will be expended by it for the capital or operating costs of the airport;
the local airport system; or other local facilities which are owned or operated by the owner
or operator of the airport and which are directly and substantially related to the actual air
transportation of passengers or property; or for noise mitigation purposes on or off the
airport. The following exceptions apply to this paragraph:

1) If covenants or assurances in debt obligations issued before September 3, 1982, by the
owner or operator of the airport, or provisions enacted before September 3, 1982, in
governing statutes controlling the owner or operator's financing, provide for the use of
the revenues from any of the airport owner or operator's facilities, including the airport,
to support not only the airport but also the airport owner or operator's general debt
obligations or other facilities, then this limitation on the use of all revenues generated
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by the airport (and, in the case of a public airport, local taxes on aviation fuel) shall not
apply.

2) If the Secretary approves the sale of a privately owned airport to a public sponsor and
provides funding for any portion of the public sponsor's acquisition of land, this
limitation on the use of all revenues generated by the sale shall not apply to certain
proceeds from the sale. This is conditioned on repayment to the Secretary by the private
owner of an amount equal to the remaining unamortized portion (amortized over a 20-

year period) of any airport improvement grant made to the private owner for any
purpose other than land acquisition on or after October 1, 1996, pIus an amount equal
to the federal share of the current fair market value of any land acquired with an airport
improvement grant made to that airport on or after October 1, 1996.

3) Certain revenue derived from or generated by mineral extraction, production, lease, or
other means at a general aviation airport (as defined at Section 47102 of title 49 United
States Code), if the FAA determines the airport sponsor meets the requirements set
forth in Sec. 813 of Public Law 112-95.

As part of the annual audit required under the Single Audit Act of 1984, the sponsor will
direct that the audit will review, and the resulting audit report will provide an opinion
concerning, the use of airport revenue and taxes in paragraph (a), and indicating whether
funds paid or transferred to the owner or operator are paid or transferred in a manner
consistent with Title 49, United States Code and any other applicable provision of law,
including any regulation promulgated by the Secretary or Administrator.

c. Any civil penalties or other sanctions will be imposed for violation of this assurance in
accordance with the provisions of Section 47107 of Title 49, United States Code.

26. Reports and Inspections.

It will:

a. submit to the Secretary such annual or special financial and operations reports as the
Secretary may reasonably request and make such reports available to the public; make
available to the public at reasonable times and places a report of the airport budget in a
format prescribed by the Secretary;

b. for airport development projects, make the airport and all airport records and documents
affecting the airport, including deeds, leases, operation and use agreements, regulations
and other instruments, available for inspection by any duly authorized agent of the
Secretary upon reasonable request;

c. for noise compatibility program projects, make records and documents relating to the
project and continued compliance with the terms, conditions, and assurances of this grant

agreement including deeds, leases, agreements, regulations, and other instruments,
available for inspection by any duly authorized agent of the Secretary upon reasonable
request; and

in a format and time prescribed by the Secretary, provide to the Secretary and make
available to the public following each of its fiscal years, an annual report listing in detail:

1) all amounts paid by the airport to any other unit of government and the purposes for
which each such payment was made; and

2) all services and property provided by the airport to other units of government and the
amount of compensation received for provision of each such service and property.
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27. Use by Government Aircraft.

It will make available all of the facilities of the airport developed with Federal financial
assistance and all those usable for landing and takeoff of aircraft to the United States for use by
Government aircraft in common with other aircraft at all times without charge, except, if the
use by Government aircraft is substantial, charge may be made for a reasonable share,
proportional to such use, for the cost of operating and maintaining the facilities used. Unless
otherwise determined by the Secretary, or otherwise agreed to by the sponsor and the using
agency, substantial use of an airport by Government aircraft will be considered to exist when
operations of such aircraft are in excess of those which, in the opinion of the Secretary, would
unduly interfere with use of the landing areas by other authorized aircraft, or during any
calendar month that -

a. Five (5) or more Government aircraft are regularly based at the airport or on land adjacent
thereto; or

b. The total number of movements (counting each landing as a movement) of Government
aircraft is 300 or more, or the gross accumulative weight of Government aircraft using the
airport (the total movement of Government aircraft multiplied by gross weights of such
aircraft) is in excess of five million pounds.

28. Land for Federal Facilities.

It will furnish without cost to the Federal Government for use in connection with any air traffic
control or air navigation activities, or weather-reporting and communication activities related to

air traffic control, any areas of land or water, or estate therein, or rights in buildings of the
sponsor as the Secretary considers necessary or desirable for construction, operation, and
maintenance at Federal expense of space or facilities for such purposes. Such areas or any
portion thereof will be made available as provided herein within four months after receipt of a
written request from the Secretary.

29. Airport Layout Plan.

Subject to the FAA Reauthorization Act of 2018, Public Law 115-254, Section 163, it will keep
upto date at all times an airport layout plan of the airport showing:

1) boundaries of the airport and all proposed additions thereto, together with the
boundaries of all offsite areas owned or controlled by the sponsor for airport purposes
and proposed additions thereto;

2) the location and nature of all existing and proposed airport facilities and structures
(such as runways, taxiways, aprons, terminal buildings, hangars and roads), including all
proposed extensions and reductions of existing airport facilities;

3) the location of all existing and proposed non -aviation areas and of all existing
improvements thereon; and

4) all proposed and existing access points used to taxi aircraft across the airport's
property boundary, Such airport layout plans and each amendment, revision, or
modification thereof, shall be subject to the approval of the Secretary which approval
shall be evidenced by the signature of a duly authorized representative of the Secretary
on the face of the airport layout plan. The sponsor will not make or permit any
changes or alterations in the airport or any of its facilities which are not in conformity
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with the airport layout plan as approved by the Secretary and which might, in the
opinion of the Secretary, adversely affect the safety, utility or efficiency of the airport.

b. Subject to the FAA Reauthorization Act of 2018, Public Law 115-254, Section 163, if a change
or alteration in the airport or the facilities is made which the Secretary determines adversely
affects the safety, utility, or efficiency of any federally owned, leased, or funded property on
or off the airport and which is not in conformity with the airport layout plan as approved by
the Secretary, the owner or operator will, if requested, by the Secretary (1) eliminate such
adverse effect in a manner approved by the Secretary; or (2) bear all costs of relocating such
property (or replacement thereof) to a site acceptable to the Secretary and all costs of
restoring such property (or replacement thereof) to the level of safety, utility, efficiency, and
cost of operation existing before the unapproved change in the airport or its facilities except

in the case of a relocation or replacement of an existing airport facility due to a change in
the Secretary's design standards beyond the control of the airport sponsor.

30. Civil Rights.

It will promptly take any measures necessary to ensure that no person in the United States shall,
on the grounds of race, creed, color, national origin, sex, age, or disability be excluded from
participation in, be denied the benefits of, or be otherwise subjected to discrimination in any
activity conducted with, or benefiting from, funds received from this grant.

Using the definitions of activity, facility and program as found and defined in § 21.23 (b)
and 21.23 (e) of 49 CFR § 21, the sponsor will facilitate all programs, operate all facilities, or
conduct all programs in compliance with all non-discrimination requirements imposed by, or
pursuant to these assurances.

b. Applicability

1) Programs and Activities. If the sponsor has received a grant (or other federal assistance)
for any of the sponsor's program or activities, these requirements extend to all of the
sponsor's programs and activities.

2) Facilities. Where it receives a grant or other federal financial assistance to construct,
expand, renovate, remodel, alter or acquire a facility, or part of a facility, the assurance
extends to the entire facility and facilities operated in connection therewith.

3) Real Property. Where the sponsor receives a grant or other Federal financial assistance
in the form of, or for the acquisition of real property or an interest in real property, the
assurance will extend to rights to space on, over, or under such property.

c. Duration.

The sponsor agrees that it is obligated to this assurance for the period during which Federal
financial assistance is extended to the program, except where the Federal financial
assistance is to provide, or is in the form of, personal property, or real property, or interest
therein, or structures or improvements thereon, in which case the assurance obligates the
sponsor, or any transferee for the longer of the following periods:

1) So long as the airport is used as an airport, or for another purpose involving the
provision of similar services or benefits; or

2) So long as the sponsor retains ownership or possession of the property.
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d. Required Solicitation Language. It will include the following notification in all solicitations for
bids, Requests For Proposals for work, or material under this grant agreement and in all
proposals for agreements, including airport concessions, regardless of funding source:

"The (Name of Sponsor), in accordance with the provisions of Title VI of the Civil Rights Act

of 1964 (78 Stat. 252, 42 U.S.C. § 2000d to 2000d-4) and the Regulations, hereby notifies all
bidders that it will affirmatively ensure that any contract entered into pursuant to this
advertisement, disadvantaged business enterprises and airport concession disadvantaged

business enterprises will be afforded full and fair opportunity to submit bids In response to

this invitation and will not be discriminated against on the grounds of race, color, or national
origin in consideration for an award."

e. Required Contract Provisions.

1) It will insert the non-discrimination contract clauses requiring compliance with the acts

and regulations relative to non-discrimination in Federally-assisted programs of the
DOT, and incorporating the acts and regulations into the contracts by reference in every

contract or agreement subject to the non-discrimination in Federally -assisted programs
of the DOT acts and regulations.

2) It will include a list of the pertinent non-discrimination authorities in every contract that
is subject to the non-discrimination acts and regulations.

3) It will insert non-discrimination contract clauses as a covenant running with the land, in
any deed from the United States effecting or recording a transfer of real property,

structures, use, or improvements thereon or interest therein to a sponsor.

4) It will insert non-discrimination contract clauses prohibiting discrimination on the basis
of race, color, national origin, creed, sex, age, or handicap as a covenant running with
the land, in any future deeds, leases, license, permits, or similar instruments entered
into by the sponsor with other parties:

a. For the subsequent transfer of real property acquired or improved under the
applicable activity, project, or program; and

b. For the construction or use of, or access to, space on, over, or under real property

acquired or improved under the applicable activity, project, or program.

f. It will provide for such methods of administration for the program as are found by the
Secretary to give reasonable guarantee that it, other recipients, sub-recipients, sub -

grantees, contractors, subcontractors, consultants, transferees, successors in interest, and
other participants of Federal financial assistance under such program will comply with all
requirements imposed or pursuant to the acts, the regulations, and this assurance.

g. It agrees that the United States has a right to seek judicial enforcement with regard to any

matter arising under the acts, the regulations, and this assurance.

31, Disposal of Land.

a. For land purchased under a grant for airport noise compatibility purposes, including land
serving as a noise buffer, it will dispose of the land, when the land is no longer needed for
such purposes, at fair market value, at the earliest practicable time. That portion of the
proceeds of such disposition which is proportionate to the United States' share of
acquisition of such land will be, at the discretion of the Secretary, (1) reinvested in another
project at the airport, or (2) transferred to another eligible airport as prescribed by the
Secretary. The Secretary shall give preference to the following, in descending order, (1)

Ah'port Sponsor Assurances 2/2020 Page 15 of 18



reinvestment in an approved noise compatibility project, (2) reinvestment in an approved
project that is eligible for grant funding under Section 47117(e) of title 49 United States
Code, (3) reinvestment in an approved airport development project that is eligible for grant

funding under Sections 47114, 47115, or 47117 of title 49 United States Code, (4)
transferred to an eligible sponsor of another public airport to be reinvested in an approved
noise compatibility project at that airport, and (5) paid to the Secretary for deposit in the
Airport and Airway Trust Fund. If land acquired under a grant for noise compatibility
purposes is leased at fair market value and consistent with noise buffering purposes, the
lease will not be considered a disposal of the land. Revenues derived from such a lease may
be used for an approved airport development project that would otherwise be eligible for
grant funding or any permitted use of airport revenue.

b. For land purchased under a grant for airport development purposes (other than noise
compatibility), it will, when the land is no longer needed for airport purposes, dispose of
such land at fair market value or make available to the Secretary an amount equal to the
United States' proportionate share of the fair market value of the land, That portion of the
proceeds of such disposition which is proportionate to the United States' share of the cost

of acquisition of such land will, (1) upon application to the Secretary, be reinvested or
transferred to another eligible airport as prescribed by the Secretary. The Secretary shall
give preference to the following, in descending order: (1) reinvestment in an approved noise
compatibility project, (2) reinvestment in an approved project that is eligible for grant

funding under Section 47117(e) of title 49 United States Code, (3) reinvestment in an
approved airport development project that is eligible for grant funding under Sections
47114,47115, or 47117 of title 49 United States Code, (4) transferred to an eligible sponsor
of another public airport to be reinvested in an approved noise compatibility project at that
airport, and (5) paid to the Secretary for deposit in the Airport and Airway Trust Fund,

c. Land shall be considered to be needed for airport purposes under this assurance if (1) it may

be needed for aeronautical purposes (including runway protection zones) or serve as noise
buffer land, and (2) the revenue from interim uses of such land contributes to the financial
self-sufficiency of the airport. Further, land purchased with a grant received by an airport
operator or owner before December 31, 1987, will be considered to be needed for airport
purposes if the Secretary or Federal agency making such grant before December 31, 1987,
was notified by the operator or owner of the uses of such land, did not object to such use,
and the land continues to be used for that purpose, such use having commenced no later
than December 15, 1989.

d. Disposition of such land under (a) (b) or (c) will be subject to the retention or reservation of
any interest or right therein necessary to ensure that such land will only be used for
purposes which are compatible with noise levels associated with operation of the airport.

32. Engineering and Design Services.

Engineering and Design Services. If any phase of such project has received Federal funds under
Chapter 471 subchapter 1 of Title 49 U.S.C., it will award each contract, or sub-contract for
program management, construction management, planning studies, feasibility studies,
architectural services, preliminary engineering, design, engineering, surveying, mapping or
related services in the same manner as a contract for architectural and engineering services is
negotiated under Chapter 11 of Title 40 U. S. C., or an equivalent qualifications -based
requirement prescribed for or by the sponsor of the airport.
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33. Foreign Market Restrictions.

It will not allow funds provided under this grant to be used to fund any project which uses any
product or service of a foreign country during the period in which such foreign country is listed
by the United States Trade Representative as denying fair and equitable market opportunities
for products and suppliers of the United States in procurement and construction.

34. Policies, Standards, and Specifications.

It will carry out the project in accordance with policies, standards, and specifications approved
by the Secretary including, but not limited to, the advisory circulars listed in the Current FAA
Advisory Circulars for AlP projects, dated , and included in this grant, and in
accordance with applicable state policies, standards, and specifications approved by the
Secretary.

35. Relocation and Real Property Acquisition.

a. It will be guided in acquiring real property, to the greatest extent practicable under State
law, by the land acquisition policies in Subpart B of 49 CFR Part 24 and will pay or reimburse
property owners for necessary expenses as specified in Subpart B.

b. It will provide a relocation assistance program offering the services described in Subpart C
and fair and reasonable relocation payments and assistance to displaced persons as
required in Subpart D and E of 49 CFR Part 24.

c. It will make available within a reasonable period of time prior to displacement, comparable
replacement dwellings to displaced persons in accordance with Subpart E of 49 CFR Part 24.

36. Access By lntercity Buses.

The airport owner or operator will permit, to the maximum extent practicable, intercity buses or
other modes of transportation to have access to the airport; however, it has no obligation to

fund special facilities for intercity buses or for other modes of transportation.

37. Disadvantaged Business Enterprises.

The sponsor shall not discriminate on the basis of race, color, national origin or sex in the award
and performance of any DOT-assisted contract covered by 49 CFR Part 26, or in the award and
performance of any concession activity contract covered by 49 CFR Part 23. In addition, the
sponsor shall not discriminate on the basis of race, color, national origin or sex in the
administration of its Disadvantaged Business Enterprise (DBE) and Airport Concessions
Disadvantaged Business Enterprise (ACDBE) programs or the requirements of 49 CFR Parts 23
and 26. The sponsor shall take all necessary and reasonable steps under 49 CFR Parts 23 and 26
to ensure nondiscrimination in the award and administration of DOT-assisted contracts, and/or
concession contracts. The sponsor's DBE and ACDBE programs, as required by 49 CFR Parts 26
and 23, and as approved by DOT, are incorporated by reference in this agreement.
Implementation of these programs is a legal obligation and failure to carry out its terms shall be
treated as a violation of this agreement. Upon notification to the sponsor of its failure to carry
out its approved program, the Department may impose sanctions as provided for under Parts 26
and 23 and may, in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001
and/or the Program Fraud Civil Remedies Act of 1936 (31 U.S.C. 3801).

38. Hangar Construction.

If the airport owner or operator and a person who owns an aircraft agree that a hangar is to be
constructed at the airport for the aircraft at the aircraft owner's expense, the airport owner or
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operator will grant to the aircraft owner for the hangar a long term lease that is subject to such
terms and conditions on the hangar as the airport owner or operator may impose.

39. Competitive Access.

a. If the airport owner or operator of a medium or large hub airport (as defined in section
47102 of title 49, U.S.C.) has been unable to accommodate one or more requests by an air
carrier for access to gates or other facilities at that airport in order to allow the air carrier to
provide service to the airport or to expand service at the airport, the airport owner or
operator shall transmit a report to the Secretary that -

1) Describes the requests;

2) Provides an explanation as to why the requests could not be accommodated; and

3) Provides a time frame within which, if any, the airport will be able to accommodate
the requests.

b. Such report shall be due on either February 1 or August 1 of each year if the airport has
been unable to accommodate the request(s) in the six month period prior to the applicable
due date.
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REBUTTAL
EXHIBIT 6



IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION

Sorry County, a body
politic, et. al.,

plaintiffs,

vs

CITY OF MYRTLE BEACH,
a body politic, et. al.,

Defendants.

S. M. JOHNSTON and
CHARLES E. COOK, JR.,

plaintiffs,

vs.

CITY OF MYRTLE BEACH,
a body politic, et. al.,

DI SCLAIMER
(28 USC 2409a(d))

Civil Action No. 82-1125-0

FgLED,
r)-

JUN 10 1982

JOHN W. WILLAM8, CLERK
U.S. DSTRCT COURT,

DISCLAIMER
(28 USC 2409a(d))

Civil Action No. 82-1160-0
Defendants.

Pursuant to 28 USC 2409a(d), the United States hereby disclaims

all interest in the real property described in the Complaint

adverse to the plaintiffs.

June 10 , 1982

Columbia, South Carolina

HENRY DARGAN McMASTER
United States Attorney

By_____
' GLEN E. CRAIG 7

Assistant United States Attorney

Attorneys for the United States



U.S. Department Justice

United Stales Attorney

District of South carolina

Post Office Box 2266 Post Office Box 20349
10 ¯ 1982 CofulRaE)C(ttkI9E2D Greenville South Carolina 29603

Post Office Box 973
Charleston, South Carolina 29402

JUN 10 W82
John W. Williams, Clerk
United States District Court JOHN W. WILliAMS, CLERK
United States Court House COLUMBIA, S. C,
Columbia, South Carolina 29201

Re: Horry County, a body politic, et al. v. City of Myrtle
Beach, a body politic, at al. Civil Action No. 82-1125-0.

S. M. Johnston and Charles E. Cook, Jr. v. City of Myrtle
Beach, a body politic, at al. Civil Action No. 82-1160-0.

Dear Mr. Williams:

Please refer to Judge Perry's Order of June 2.

Attached are the Government's Disclaimer and a proposed Order
of dismissal, copies of which are being mailed to the attorneys
listed below;

Michael I-I. Quinn, Eag. and Robert E. Staton, Seq.
Clinch H. Belser, Jr., Eag.
S. Windell McCrackin, Eeq.

George F. Haley, Esq. and Jeff Davis, Jr., Esq.
David H. Gravely, Req. and Edward B. Bowers,, Jr., Esq.
F. Frank Plaxco, Req.

Yours very truly,

HENRY DARGAN McMASTER
United States Attorney

£
By (

'L/ GLEN F. CRAIG /
Assistant United States Attorney

GEC:mr
Attachments
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QUINN, BROWN, STATON & BOYLE
0009 PARSC STREET

POST OFFICE BOX 73
COLUMBIA, S. C. 29202

TELEPHONE (803) 779.6360

June 10, 1982

Office of the Clerk of Court
UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH CAROLINA
Post Office Box 867
Columbia, South Carolina 29202

RE: Horry County, a body politic and the Horry County
Airport Commission v. City of Myrtle Beach, a body
politic; Lakewood Pleasure Park, a South Carolina
corporation; Philip B. Perry, C. Shannon Perry,
Donald E. Perry and Barbara P. Jones d/b/a Perry
Issue Company, a South Caroline general partner-
ship; The South Carolina National Bank as Trustee;
Ponderosa, Inc., a South Carolina corporation; and
the United States of America; C.A. /182-1125-0

Ladies:

We have enclosed the following documents on behalf of
the Plaintiffs which we would appreciate your filing in the
captioned action:

(1) Affidavit of Substitute Service on Defendant
Barbara P. Jones;

(2) Affidavit of Substitute Service on Defendant
City of Myrtle Beach;

(3) Affidavit of Substitute Service on Defendant
Lakewood Pleasure Park, Inc.;

(4) Affidavit of Substitute Service on Defendant
Ponderosa, Inc.

(5) Affidavit of Personal Service onDefennt
Donald B. Perry;

(6) Certificate of Mailing in regard to servic
on Defendant United States of haerica.



f the Clerk of Court
STATES DISTRICT COURT

10, 1982
2

Would you please stamp the date of filing on the extra
f copies of the aforesaid documents which are also enclosed

and return them to us in the envelope provided.

Thank you for your assistance in this matter.

Very truly yours,

QUINN, BROWN, STATON & BOYLE

7T
Claire T. Ianning

CTM/gb
Enclosures

cc: Robert P. Pasqualicchio, F.P.E.



CAROLINA,

.iony. IN COURT
District Court for the District

1 of South Carolina, Columbia Div.

unty, a body politic,
,

Sorry County Airport
iOfl I AF9DAVITvs.

OF PERSOJAL SERVICE
,y of yrtle Beach, a body po -

tic, Donald S. Perry and Barba a
4P. Jones d/b/a Perry Issue Co.,

,/ et al Defendant,...
. .. ...

................................................................ ..Lo.tig.... IL, ............. being duly sworn

says that he served ..... summons....and...compl.a.int.... ...... in the above stated action, on the Defendant

by delivering to ........b.im........ personally, and leaving with .bim...1.... copies of the same at 1ak.e'zo.od..,Cmpgrnd.

HWY ....... 2.,.. QI in .......Horny..................... County South Carolina, on the .......1st ....................

day of ............................. A. D. i.B2.; and that he knows the person ................ so served

to be the one............ mentioned and described In the document served as: .Donald..,E......P.arny........................

defendant........... therein; end the deponent Is not a party to the action.

5Of

L



l,ic block Ic intended to kg pinned to the
(root of the cr151011 eumucono or other pro-

eon ,erved.

STATE OF SOUTH CAROLINA,

COUNTY OF

Horry County, a body politic, and
The Horry County Airport Commisioi

Plaintiff
vs

City of Mrtle Beach, a body pol
itic, Ponderosa, Inc., et al

Defendant

iOH1
The United States

L.

District
of S.C., Coliumbia Div.

Affidavit of Substituted Service.

Personally appeared before one

who be-

lag duly sworn, says that he served the summons and

in this action on the defendant _._.,.._L9i.tQS_a.a_.IiL_e._..___.._._

by delivering personally to -

..... a person of discreon

above
lSthto whether ridding et the rooidenee or employed ot the piece of btuion, of the defoodaot thot I, no nerved.)

and leaving with said person of discretion; cop..Y_-... of the same at . B.

in the county and state aforesaid on the day

.......... _..._...... A. I). 19..aZ....; and that he knows the person..., so served to be the one..., mentioned and de-

defendant........ therein; and also knows that the said psrsoa of discretion bears the relation to said defendant or de-

fendants as is herelnbefore stated; and deponent Is not a party to the action.

Sworn to and Subscribed before me tiiis 26th



Tht blonk 11 intended to be prnned to tim
1r501t of the origInal 5010505551 or other pen.
0050 jeenad.

STATE OF SOUTH CAROUNA,

COtNTY OP

::. CL
cOLU3

IN . COURT.
Distriát Court for the District
of South Carolina, Columbia Div.

Horry County, a body politic, and
the Horry County Airport Comxnisio

Plaintiff
VS

City of Myrtle Beach, a body PO1jLCr
Lakewood Pleasure Park, Inc. ,a
South Carolina Corporation, et al

Defendant

Affidavit of Substituted Service.

Personally appeared before me

who be-

big duly sworn, says that he served the summons and

in this action on the defendant _______

by delivering personally to ___________________

a person of discretion

(State mhothor esIdtng at the ,eeldenoe or employed at the plase of buntemo of the defendant that I, so nerved.)

and leaving with said person of discretion; cop.......... of the same at

IILB..........._...................-.. in the county and state aforesaid on the ?r9-th--- day

A. D. 19..22...; and that he knows the person.... so served to be the one.... mentioned and de-

scribed in the summons as ..... ....

defendant........ therein; and also knows that the aald person of discretion bears the relation to said defendant or de-

fendants as is hersinbefore stated; and deponent is not a party to the action.

Sworn o and Subscribed before me this

LJhL..
/ N .° PUBLIC YOR SOUTB CAROUNA.



.df. blank In Intended to Lo pinned to U.n
4,,nt of the ofigipol mmeno or otho, pro-

cons pervod.

STATE OF SOUTH CAROLINA,

COUNTY OF ................._.__1lrry_

Horry County, a body politic,
and the Horry County Airport
Coxniision

Plaintiff
VS

City of Myrtle Beach, a body
politic; et al

Defendant

JUi
,

982

.I-3H14 ;ii.i;i:n
.

j ,Vhio Tin -i tdo4- ...... COURT.
District fo the District of
South Carolina, Columbia Division

Affidavit of Substituted Service.

Personally appeared before me

-........ .-.....-.-.-..--.---..--....-..-..-.--........--.....-.- - ..._._._._._..._..___., who he-

lug duly sworn, says that he served the summons and .__._~Q1IIPJOAitLt.

In this action on the defendant

by delivering personally to ...__.._.._.._W.a_.TitIZ...._.______. -

a person of discretion O..Ja_t1i±1kDLtbe.ity

Q.J tle..$ach-------

(State whether ocoidiog ot the reokienoo or ompioyd at the 01000 of butines, of the dofoodont that in no oexved.)

and leaving with said person of discretion; cop4L..... of the same at Lity 1 1 , BED

in the county and state aforesaid on the ......iti).,.......... day

A. D. 19.a2.....; and that he knows the person..., so served to b the one..., mentioned and de-'

scribed in the summons as _____ ______

defendant....., therein; and also knows that the said person of discretion beass the relation to said defendant or de-

fendants as is herelubefore stated; and deponent is not a pasty to the action.

Sworn to and Subscribed before me this 1 gfh ñ

/17EAY PUBLIC FOR SOUTH CAROLISfA.



I,

This blank In Intended to be pinned to the
front of the originni oumnonne or other prorn
ten! nerved.

1 1 i82
STATE OF SOUTH CAROLINA,

COUNTY O'

Horry County, a body politic,
and the Harry County Airport
Commis ion

VS

JOHN VL W3.L?.V5 CLZ
COLUL l. .

IN . 7nkt _. COURT.
District Courtfor the District
of South Carolina, Coluiubia Div.

Affidavit of Substituted Service.

City of Myrtle Beach, a body
politic, Barbara P. Jones, et al

Defendant j

Personally appeared before me

wb, be-

tag duly sworn, says that he served the sumnions arid .._. 3PAiO.t..._

In this action on the defendant

by delivering personally to

a person of discretion ...w1is4he-.hso.ad....s.ides

(State whether residing nt the residence or eroplnyed t the place of boninen, of the defendant that in no nerved.)

and leaving with said person of discretion; cop.y........ of the same at .._.52.L9....Wdsi i9 s Dr JL.B.._

in the county and state aforesaid on the ....... day oLL.....LM............

A. I). 19.9.2......; and that he knows the person.... so served to be th one..., mentioned and de-

scribed In the summons as

defendanL...... therein; and also knows that the said person of discretion bears the relation to said defendant or do-

fendants as is hereinbefore stated; and deponent Is not a party to the action.

Sworn to and Subscribed before ins this 25t1i.

day A.D. 198.2.... Jj,.. :.
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STATE OF SOUTH CAROLINA,

COUNTY OF HORRY

Horry County
Plaintiff,

vs.

City of Myrtle Beach
Defendant.

IN THE COURT OF COMMON PLEAS

SUMMONS

FILE NO.

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the complaint herein, a copy of

which is herewith served upon you, and to serve a copy of your answer to this complaint upon the

subscriber, at the address shown below, within thirty (30) days after service hereof, exclusive of the

day of such service, and if you fail to answer the complaint, judgment by default will be rendered

against you for the relief demanded in the complaint.

Columbia, South Carolina Is! Kevin A. Hall
PlaintiffYAttorney for Plaintiff

Dated: December 10, 2020
Address: Womble Bond Dickinson (US) LLP

1221 Main Street, Suite 1600
Columbia SC 29201
Phone: 803.454.6504

SCCA 401 (5/02)



STATE OF SOUTH CAROLINA )
)

COUNTY OF HORRY )

Horry County,

Plaintiff,

vs.

City of Myrtle Beach,

Defendant.

VERIFIED COMPLAINT

(Jury Trial Demanded)

Plaintiff Horry County (the "County") files this complaint against Defendant City of

Myrtle Beach (the "City"), and would show as follows:

THE PARTIES

1. The County is a body politic and political subdivision of the State of South

Carolina.

2. The City is a municipal corporation and is a political subdivision of the State of

South Carolina.

JURISDICTION AND VENUE

3. The Court has personal jurisdiction over the City and has subject matter jurisdiction

over this matter pursuant to South Carolina Constitution art. V, § 11, which grants the circuit courts

general jurisdiction over civil actions.

4. Venue is proper in this county, as the City is located within Horry County, the

actions underlying this dispute occurred within Horry County, and the real property in dispute is

IN THE COURT OF COMMON PLEAS

FIFTEENTH JUDICIAL CIRCUIT

Civil Action No.

located within Horry County.



FACTUAL ALLEGATIONS

5. This action involves the City's attempt to sell real property it holds in trust and

retain for its sole benefit the proceeds of such a sale, without regard to the interests of the County

and Myrtle Beach International Airport, and the fiduciary duties the City owes to such entities.

6. In 1948, pursuant to the Surplus Property Act, the United States, through the War

Assets Administration, conveyed Myrtle Beach Army Airfield to the City to be used as an airport

(the "Myrtle Beach Municipal Airport").

7. The 1948 Deed (Exhibit A) provided that "[n]o property transferred by this

instrument shall be used, leased, sold, salvaged or disposed of. . . for other than airport purposes

without the written consent of the Civil Aeronautics Administrator. . .

8. In 1953, the City passed a resolution titled "Resolution constituting agreement with

the United States regarding the use of proceeds from lease or sale of certain lands conveyed to

Town of Myrtle Beach under section 13G of the Surplus Property Act of 1944" (the "1953

Resolution") (Exhibit B).

9. The 1953 Resolution announced the City's acceptance of the terms of the 1948

Deed, stating "it is the intention of the Town of Myrtle Beach to covenant and agree with the

United States to utilize any revenues derived from the use, lease or disposition of said two tracts

of land for public airport purposes as a further consideration of the release of the said two tracts of

land. ..

10. In reliance on the City's 1953 Resolution, the United States authorized release of

the land to the City (the "1953 Release") (Exhibit C). The 1953 Release provided, in pertinent

part, "[the City] passed a resolution obligating itself to utilize any revenue derived from the use,

lease, or disposition of the said two tracts of land in connection with the civil use of the Myrtle
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Beach Municipal Airport, or for the development, improvement, operation or maintenance of

another public airport."

11. In 1958, the City, the South Carolina Aeronautics Commission (the "Aeronautics

Commission"), and the United States entered into various multi-party agreements pursuant to

which the City agreed to transfer the Myrtle Beach Municipal Airport property to the United States

Air Force, while the City retained the properties now known as the Seascape Properties.

12. On April 21, 1958, Section 1(F) of the first of these agreements required that the

"City shall contribute to the Commission all funds presently available and which may become

available in the Airport Fund representing proceeds by the City from the property which was

transferred to the City for Public Airport purposes under Public Law 289 and which said funds

shall be used for the operation maintenance and development of the Myrtle Beach Airport at

Crescent Beach." (Exhibit D)

13. Approximately six months later, in an agreement signed on or about October 7,

1958, the City again re-affirmed its commitment to funding the airport. Section 11(B) of the

October 7, 1958 agreement states in pertinent part: "[The] City agrees to pay to the Commission,

upon the request of CAA [Civil Aeronautics Authority], all airport funds for which the City is now

and may hereafter become accountable, derived from airport property transferred by the aforesaid

deeds dated October 22, 1948, June 17, 1949, March 22, 1950." (Exhibit E)

14. In 1974, ownership ofCrescent Beach Airport was transferred from the Aeronautics

Commission to the County. The Federal Aviation Administration ("FAA") advised the City that

the County was the successor in interest to the Aeronautics Commission and that monies held in

the Aviation Trust Fund should be forwarded to the County.

3



15. Since at least 1990, the City has leased the Seascape Properties to the current

tenants or their predecessors in interest for campground purposes. The 1990 lease, as amended

from time to time, currently generates rents ofapproximately $3.6 million annually, and the current

lease term will expire on or about February 28, 2025.

16. After closure of the former Myrtle Beach Air Force Base during the 1990s, the

County reacquired the aeronautical areas of the former base from the federal government, with the

Myrtle Beach International Airport being owned and operated by the County.

17. From the date of the County's acquisition of what is now the Myrtle Beach

International Airport until approximately 2004, the City maintained an "Airport Trust Fund" and

made sporadic payments to the Airport for various improvements and development.

18. In the late 1990s and early 2000s, the City attempted to disclaim the obligation to

use revenues derived from Seascape Properties for the benefit of the Airport. In response, the FAA

issued various letters reiterating that revenue from the Seascape Properties should be transferred

directly to the County.

19. With regard to the ongoing dispute between the County and the City with regard to

the Seascape Properties, the South Carolina Attorney General stated in 2001 "that a charitable trust

was most likely created with respect to the [Airport Trust] Fund . . . Generally speaking, trustees

are under a duty to exercise due diligence in administration of trusts. Likewise, the law requires

that trustees are under a duty of loyalty not to promote their own interests. In other words, self-

dealing is improper." (Exhibit F)

20. The County is informed and believes that, given the history of the Seascape

Properties as set forth herein, the County holds a beneficial interest in and equitable title to the

4



Seascape Properties, any revenue generated by the Seascape Properties, and any proceeds from

any sale of the Seascape Properties.

21. In 2004, the County and the City entered into an inter-governmental agreement

("IGA") (Exhibit G) regarding the then-existing leases wherein both entities agreed that the

County would receive for the benefit of the Airport 75% of lease revenue generated from the

Seascape Properties, and the City would receive the remaining 25% of the lease revenue.

22. On or about November 6, 2020, the City informed the County that it intended to

sell the Seascape Properties for $60 million. The County is informed and believes that the City

intends to keep for the City's exclusive benefit all proceeds of the proposed sale.

23. Upon information and belief, the City's proposed sale price for the Seascape

Properties is below fair market value as is evidenced by the City's own appraisal.

24. On or about November 10, 2020, the City Council held first reading of Ordinance

Nos. 2020-48 (Exhibit H) and 2020-49 (Exhibit I) which purport to authorize the City's sale of

the Seascape Properties. On or about December 1, 2020, the City Council was scheduled to hold

second reading ofboth ordinances, but second reading did not occur on December 1 as scheduled.

The County is informed and believes that City Council held second reading on both ordinances on

December 8, 2020.

25. The County is informed and believes that the City, if it is allowed to sell the

Seascape Properties, intends to eliminate the rent stream currently relied upon by the County for

airport purposes and, further, plans to retain all proceeds of the proposed sale exclusively for the

benefit of the City.
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FOR A FIRST CAUSE OF ACTION
(Preliminary and Permanent Injunction)

26. The County incorporates each of the allegations set forth above as if fully restated

herein.

27. If the City is allowed to consummate for its exclusive benefit sale of the Seascape

Properties, the City will deny the County access to the revenue stream on which it currently relies

for airport purposes, and, further, the City will wrongfully possess funds from the sale of the

Seascape Properties to which the County is entitled as a matter of law and equity.

28. If consummated, the City's attempt to sell the Seascape Properties for less than fair

market value will further irreparably harm the County because it will impair the County's

beneficial interest in and equitable title to the Seascape Properties, including revenues generated

by their lease or a sale of the properties at fair market value.

29. The balance ofhardships between the parties justifies a remedy in equity to prevent

irreparable harm to the County and its interest in the Seascape Properties.

30. The County is entitled to injunctive relief preventing the sale of the Seascape

Properties at below fair market in order to preserve the status quo because the County's interest in

the Seascape Properties, without an order enjoining the proposed sale, will be irreparably

compromised. Therefore, there is no adequate remedy at law.

31. As set forth herein, the County is likely to succeed on the merits.

32. The County will suffer irreparable harm if injunctive relief is not granted.

33. Plaintiff seeks an order from this Court (a) enjoining the City from selling the

Seascape Properties as proposed; or (b) alternatively, if the City is allowed to sell the Seascape

Properties, requiring that all proceeds of the sale be held in escrow by this Court until the claims

asserted in this lawsuit have been fully adjudicated.

6



FOR A SECOND CAUSE OF ACTION
(Declaratory Judgment)

34. The County incorporates each of the allegations set forth above as if fully restated

herein.

35. The County and the City, as evidenced by this Complaint, have a valid dispute

regarding the rights, status, and other legal relationships between them as they relate to the

Seascape Properties. Accordingly, a declaratory judgment defining the rights, privileges, and

duties of and between the parties is appropriate pursuant to S.C. Code § 15-53-10 et seq.

36. In particular, based on the allegations set forth above and as shall be shown to the

Court, the County seeks and is entitled to a declaratory judgment in its favor establishing that:

a) The County holds a beneficial interest in and equitable title to the Seascape
Properties.

b) The City's proposed sale of the Seascape Properties would violate the County's
beneficial interest in and equitable title to the Seascape Properties.

c) The County's beneficial interest in and equitable title to the Seascape Properties
entitle the County to require that the property, if it is sold, is sold at fair market
value and that any proceeds from such sale belong exclusively to the County
for furtherance of public airport purposes

FOR A THIRD CAUSE OF ACTION
(Breach of Fiduciary Duties)

37. The County incorporates each of the allegations set forth above as if fully restated

herein.

38. As described above and as evidenced by the 1948 Deed transferring the subject

property and adjacent property from the United States Government to the City, the City received

the property in trust with a fiduciary duty to hold the property in trust exclusively to support

"airport purposes." According to that deed, "[n]o property transferred by this instrument shall be

used, leased, sold, salvaged or disposed of [by the City] . . . for other than airport purposes."

In
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39. The City's fiduciary duty is further established and demonstrated by, inter a/ia, the

City's 1953 Resolution, which provides that "it is the intention of the Town of Myrtle Beach to

covenant and agree with the United States to utilize any revenues derived from the use, lease or

disposition of said two tracts of land for public airport purposes as a further consideration of the

release of the said two tracts of land. .

40. In the 1953 Release, the United States Government made clear its reliance on the

City's resolution as a condition precedent to which the release was granted: "[The City] passed a

resolution obligating itself to utilize any revenue derived from the use, lease, or disposition of the

said two tracts of land in connection with the civil use of the Myrtle Beach Municipal Airport, or

for the development, improvement, operation or maintenance of another public airport."

41. The City's duties as a fiduciary to administer the subject property for public airport

purposes, as described above, are further evidenced by, inter alia, the various agreements between

the City, the United States Government, and the Aeronautics Commission; correspondence from

the Federal Aviation Administration to the City and the County in 2001 and 2002; and the South

Carolina Attorney General's opinion communicated by letter in 2001 as described more fully

above, Johnson v. City ofMyrtle Beach, 285 S.C. 453, 330 S.E.2d 321 (Ct. App. 1985), and Horry

County v. City ofMyrtle Beach, 288 S.C. 412, 343 S.E.2d 36 (Ct. App. 1986).

42. The City's plan to sell the Seascape Properties at less than fair market value and to

retain the sale proceeds exclusively for the City's benefit as set forth above constitutes bad faith,

breach of the City's duty of loyalty, and breach of the City's fiduciary duties.

43. As a result of the City's breaches described herein, the County has and will continue
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44. The County is thus entitled to judgment against the City for actual and

consequential damages as a result of the City's breaches of its fiduciary duties, including its bad-

faith actions, and its breaches of the duties of loyalty and against self-dealing.

FOR A FOURTH CAUSE OF ACTION
(Constructive Trust)

45. The County incorporates each of the allegations set forth above as if fully restated

herein.

46. As set forth above, the 1948 Deed, 1953 Resolution, 1953 Release, and the various

agreements between the City, the United States Government and the Aeronautics Commission

specifically provide that all revenues generated from the Seascape Properties shall be dedicated

exclusively for public airport purposes.

47. These various deeds, resolutions, releases, and agreements render the City a trustee,

holding the Seascape Properties for the benefit of the County and its pubic airport operations.

48. The City has evidenced its intent to sell the Seascape Properties at less than fair

market value and to retain all sale proceeds for its exclusive benefit in violation of its obligations

under these instruments and agreements, which constitutes bad faith and breach of its fiduciary

duty and its duty of loyalty that arises by virtue of the City's status as a trustee.

49. Accordingly, during the pendency of this action, the Court should impose a

constructive trust in favor of the County consisting of the Seascape Properties, any lease revenues

derived from the Seascape Properties, and, if sale of the Seascape Properties is allowed to proceed,

all proceeds derived therefrom.



FOR A FIFTH CAUSE OF ACTION
(Breach of Contract)

50. The County incorporates each of the allegations set forth above as if fully restated

herein.

51. As described above, the covenants contained within the deeds, releases, contracts

and the City's own resolutions constitute a contract by the City for the benefit of the County

regarding distribution of revenues generated by the Seascape Properties, whereby the County is

entitled to at least 75% of any rents and 100% of revenues derived from the sale of the properties.

52. Beginning on or before November 6, 2020, the City began taking steps to sell the

Seascape Properties and to retain the proceeds of the anticipated sale for the City's exclusive use

and benefit. This anticipatory breach is contrary to and in violation of at least, the express terms

of the deed restrictions running with the property, the City's covenants with the United States

Government related to the property, as well as the duties of good faith and fair dealing that are

implied in every contract.

53. As a result of the City's breach, the County has and will continue to suffer actual

and consequential damages.

54. The County is therefore entitled to judgment against the City for actual and

consequential damages resulting from the City's breach.

FOR A SIXTH CAUSE OF ACTION
(Promissory Estoppel)

55. The County incorporates each of the allegations set forth above as if fully restated

herein.

56. The City made promises to the County that the County would receive the proceeds

from the Seascape Properties for the benefit of the Airport.

10



57. The County relied on these promises.

58. The City expected the County to rely on these promises, and it was foreseeable that

the County would do so.

59. As a direct and proximate result of the City's promises, the County suffered

damages, the amount of which is to be determined at trial.

60. For the reasons set forth above, the County is entitled to relief under the doctrine

of promissory estoppel.

FOR A SEVENTH CAUSE OF ACTION
(Unjust Enrichment)

61. The County incorporates each of the allegations set forth above as if fully restated

herein.

62. The 1948 Deed and the 1953 agreements specifically provide that proceeds from

the Seascape Properties shall be for the benefit of the Airport.

63. Consistent with the 1948 Deed and the 1953 agreements, the County receives

substantial revenues generated from the Seascape Properties for the benefit of the Airport.

64. The City plans to sell the property and keep the proceeds for the benefit of the City,

thereby eliminating the Airport's expected revenue and causing damage to the County.

65. Under the circumstances, it would be inequitable for the City to retain the proceeds

of any such sale of the property.

66. The County is thus entitled to judgment against the City, and for restitution from

the City for the remaining lease payments and the proceeds of the prospective sale.

PRAYER FOR RELIEF

Wherefore, the County respectfully requests that this Court enter judgment against the City

as follows:
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a) Ordering the City to return all funds wrongfully withheld and pay the County for

all damages sustained, including all pre- and post-judgment interests;

b) Ordering the City to pay the County's costs, expenses, and reasonable attorneys'

fees incurred in this action;

c) Enjoining the City from selling, distributing, or otherwise disposing of funds and

revenues related to the Seascape Properties prior to the resolution of this matter so as to preserve

the property at issue in this dispute;

d) Enjoining the City from taking any action to sell the Seascape Properties;

e) Declaring the parties' rights and obligations consistent with the allegations and

requested rulings above; and

f) Awarding the County such additional and further relief as the Court deems just and

proper.

JURY DEMAND

Plaintiff demands a trial by jury on all issues so triable.

WOMBLE BOND DICKINSON (US), LLP

By:/s/ Kevin A. Hall
S.C. BarNo. 15063
kevin.hall@wbd-us.com
M. Todd Carroll
S.C. Bar No. 74000
todd.carroll@wbd-us.com
Bryant S. Caidwell
S.C. BarNo. 102206
bryant.caldwell@wbd-us.com
1221 Main Street, Suite 1600
Columbia, South Carolina 29201
(803) 454-6504

Counselfor Horry County

December 10, 2020
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VERIFICATION

On behalf of Horry County, I, Steven S. Gosnell, Administrator, have reviewed the

allegations set forth in the Verified Complaint and swear under penalty of perjury that they are

true to the best of my personal knowledge. I certify that the foregoing statements made by me are

true. I am aware that if any ofthe foregoing statements made byrne are willfully false, I am subject

to punishment by contempt.

Steven'S. Gosi
Horry County
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STATE OF SOUTH CAROLINA ) TRANSCRIPT OF RECORD

COUNTY OF HORRY ) CASE NO. 2020 -CP-26-07070

January 5, 2021

BEFORE: The Honorable Ben Culbertson

Motions Hearing Held in Virtual Courtroom

Horry County,

Plaintiff,

vs.

City of Myrtle Beach,

Defendant.

APPEARANCES:

Kevin Hall, Esq.
Todd Carroll, Esq.
Bryant Caidwell, Esq.
Attorneys for Plaintiff.

John Hoefer, Esq.
Chad Johnston, Esq.
R. Walker Humphrey, II, Esq.
Attorneys for the Defendant.

Official Court Reporter,
Cynthia D. Weaver
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P-R-O-C-E-E-D- I -N -G-S

THE COURT: This is Civil Action Number

2020-CP-26-07070, Horry County versus City of Myrtle Beach.

The matter is before the Court on the Plaintiff's

Motion for a Temporary Injunction issued pursuant to the

Temporary Restraining Order obtained and issued -- well,

filed December 29th, it was issued December 22nd, 2020,

filed December 29, 2020.

So since this is a remote hearing, what I want to

do is go around -- I'll start off -- I want everybody to

give your name, the capacity in which you're appearing at

this hearing, and since it is remote, where you are

physically located.

My name is Judge Ben Culbertson. I am a resident

Circuit Court Judge, as well as the Chief Administrative

Judge for the Court of Common Pleas for the 15th Judicial

Circuit. During this hearing I am physically located in

Courtroom 3B of the Horry County Judicial Complex in Conway,

South Carolina.

All right. Mr. Hall, you want to go next?

MR. HALL: Thank you, Your Honor. Kevin Hall

here, I'm with the law firm of Womble Bond Dickinson in

Columbia, South Carolina. I am physically located in a very

bright porch on the side of my house.

THE COURT: All right. And you are counsel for
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the Plaintiff?

MR. HALL: Counsel for the Plaintiff County, yes,

sir. Thank you.

THE COURT: All right. Who wants to go next?

MR. HOEFER: Your Honor, this is John Hoefer. I'm

with the law firm of Willoughby & Hoefer. I'm physically

located in Columbia, South Carolina, at 930 Richiand Street.

Arid we represent the Defendant, City of Myrtle Beach.

THE COURT: All right.

MR. JOHNSTON: Your Honor, Chad Johnston, with the

law firm of Willoughby & Hoefer as well, located here in

Columbia, 930 Richland Street on behalf of the Defendant,

City of Myrtle Beach.

THE COURT: All right. And Mr. Humphrey.

MR. HUMPHREY: Good afternoon, Your Honor. I'm

also with the law firm of Willoughby & Hoefer, on behalf of

the Defendant, City of Myrtle Beach. I'm located at my

offices in -- South Carolina.

THE COURT: Okay. Mr. Humphrey, if you

participate any I need you to lean a little closer to your

microphone, you're a little muffled.

MR. HUMPHREY: Yes, sir.

THE COURT: All right. And let's go ahead, so

that everybody can have it, Ms. Weaver, our court reporter,

go ahead and put your location for me.
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COURT REPORTER: Yes. Hi, I'm Cynthia Weaver,

court reporter, here in Myrtle Beach, South Carolina.

THE COURT: All right. Mr. Hall, this is your

I motion?

Well, first of all, before we get started, I got

an email this morning, Mr. Hoefer, from you saying that the

Defendant has been served in this case?

MR. HOEFER: That is correct, Your Honor.

THE COURT: So that mutes those motions that you

I had?

MR. HOEFER: That mutes the motion that was filed

yesterday, yes, sir.

THE COURT: Okay. Now, having said that, are you

ready to go forward on this or do you want to continue it?

I mean, I would put it -- I would probably leave the TRO in

place until we could get it rescheduled. But, technically,

since you just got served, so you're ready to go forward on

the motion of temporary injunction?

MR. HOEFER: Your Honor, we'll proceed if that's

the Court's desire and the Plaintiff's desire.

THE COURT: Okay. All right. Mr. Hall, let me

hear from you.

MR. HALL: Thank you, Your Honor. I'll go ahead

and proceed on the merits. As the Court knows, this lawsuit

and the request for injunctive relief come out of long
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history related to property right there in Myrtle Beach and

as it relates to airport operations in the Myrtle Beach area

since World War II coming forward.

The situation we find ourselves in here is two

governmental entities fighting over who has what rights to a

piece of property. That is what rights to revenue proceeds

by way of rent. This is a squabble that has been going on

for some time, many years. And now with the City's planned

intentions and announced intentions to sell the property,

with regard to the ability of to sell the property and the

interest of the County in that property.

The complaint is a verified complaint. It is

verified by the city administrator -- excuses me, the county

administrator, and it sounds in multiple claims, preliminary

injunction, declaratory judgment, breach of fiduciary duty,

constructive trust, breach of contract, promissory estoppel

and unjust enrichment.

While the complaint, again, is verified and it

sets forth in detail in history of this particular property.

I will, by way of a quick summary, just hit the highlights

there.

The property in question here was deeded to the

City in 1948 by the Government with the expressed

requirement that it be used, and any revenues generated by

it or its disposition, be for any airport purposes.
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In 1953 the City passed a resolution when it

wanted a release, with regard to the property, committing

itself to utilizing the property for public airport

purposes. That's set forth in Exhibit B, the verified

complaint. And in 1953, the Federal Government relying on

that covenant from the City, granted the release, which is

attached as Exhibit C to the verified complaint.

Your Honor, there were a series of agreements in

1958 that further demonstrate the ongoing obligations of the

City to utilize that property for airport purposes. In

other words, it wasn't given by the Federal Government from

its former use as an air field to the City to use for

something else, it was there to benefit airport operations.

And keep in mind, Your Honor, this is at the end

of World War II, and the years thereafter as commercial air

travel begins to grow in the United States. The parties had

disagreements over the years with regard to this property.

Specifically, with regard to who is entitled to the rent

stream.

Currently, pursuant to an agreement, between the

parties from 2004, the City receives 25 percent of the rent

from the collection, and the County, for airport operations,

receives 75 percent of the rent stream.

As an initial matter, I would point out to the

Court, that the City takes the position that they're just
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giving that money, that 75 percent rent stream over the last

several decades, to the County because they're just that

generous. They maintain the position that the County has

low interest in the property, no legal and equitable

interest in the property, they can sell it, they sell it at

a value that they determine exclusively, and that they can

pocket the proceeds exclusively for the benefit of the City.

Obviously, we challenge that in a lawsuit. And

the reason that injunctive relief is important here, is to

preserve the status quo so that the issues can be fully

litigated and adjudicated.

Your Honor, I know you were

THE COURT: Excuse me for interrupting, but your

injunctive relief, you're just saying they can't sell it

pending this case -- a trial in this case?

MR. HALL: Yes, Your Honor. That is the prayer

for relief is that the proposed sell be adjoined until the

issues here are litigated.

THE COURT: Okay.

MR. HALL: And, Your Honor, here's the challenge

there's one chance to get this right and that's on the front

end. A sale irrepairable damages the County because it

denies the County a revenue stream upon which it relies for

airport operations. That revenue stream is in the

neighborhood 2.6, 2.7 million dollars a year. The sale
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would put the City in wrongful possession of that revenue

stream, exclusively.

Your Honor, if the property were to be sold at the

value indicated in the City's resolutions, that's below fair

market value, this property wasn't put out to bid, it wasn't

an RFP or a request for quotes, it was a negotiation between

a tenant and a landlord. It is the County's position that

that is a vastly under-market value. I make that point not

because this is a piece of -- you know, it's fungible in any

way, to make the point that if you sell something and get

rid of it for less than what it's worth, there's no way to

undue that, there's no way to unravel that.

Your Honor, also in addition to the loss of the

revenue stream, there's a cascading effect. Airport

operations in America are funded from many different

sources. From a governmental angle the predominance of this

money comes from the federal government. But with the

funding that comes from the federal government there are

obligations that that airport operator, here the County,

have to abide by. And there are conditions that attach to

those dollars. They are requirements, for instance, that

you operate the airport for a number of years, that you

fulfill other objectives.

If this revenue stream is pulled, the County's

ability to fulfill those obligations is in question. There
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is a cascading effect here that cannot be undone. The City

suggests, Well, look, this is just about money, let us sell

the property and we can fight about the money.

Your Honor, we can't do it that way, because in

this situation, obviously, real estate is unique. We know

that and we know that, certainly, from your Master in Equity

days. In addition, the harm done here, if it's sold and

transferred, cascades through the operations of the airport,

and irreparably damages the County's position there.

Now, Your Honor, depending on the succes on the

merits -- analysis -- I'm going to rely largely on what

we've set forth in the verified complaint and the summary

that I've provided Your Honor. But, suffice it to say, Your

Honor, this property forever has had as its purpose as

decreed by the federal government and agreed to by the City

to benefit airport purposes in Horry County.

Now, who has operated airports? Where have they

operated? Whether it by a City operation or a County

operation, some of these things have changed over the

decades. But the reasonability of the property, any revenue

that generates from it, be utilized for airport purposes,

and any sale or disposition of the property be for the

benefit of airport purposes as remain. Now, we've detailed

that through the compliant.

Your Honor, I would point out as well that there
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was a 2001 Attorney General's opinion, a letter rather, from

the Attorney General which is attached as Exhibit F to our

complaint in which the Attorney General indicates that there

is a trust here that has been formed. That is the Attorney

General ' s language.

There's also two South Carolina Court of Appeals

cases, one in 1985 and one in 1986, both of which

acknowledge that the City holds this property in trust.

The first case is Johnson v. the City of Myrtle

Beach and that is 285 -SC-453. The second is Horry County v.

the City of Myrtle Beach and that is at 288 -SC-412.

Now, again, Judge, in terms of elected and

successful of merits, these governmental actors judicial and

quasi judicial actors, have looked at this issue and

described this as a relationship of trust between the City

and the County with regard to this property. And again,

Your Honor --

THE COURT: I'm sorry for interrupting again, but

for those appellate decisions, what was the underlying

dispute in those?

MR. HALL: Those involve a variety of issues, Your

Honor. They come out of fights about the use of rents and

the relationship between the parties. And I can certainly

provide Your Honor and I'll send copies of those to

everybody here and I can quote them.
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THE COURT: I just noted on that second one, you

said it was Horry County v. City of Myrtle Beach, and I

didn't know if it involved some of these same issues or what

the dispute was at that time.

MR. HALL: Your Honor, it does not hit this issue

square up, if you will. The City suggests in some of its

belief that a quiet title should, in fact, get that. That

is incorrect. I would point to correspondence from the

City's attorney Mr. Ellenburg back in 19 -- excuse me, of

2002, writing to the FAA. All right? This was when the

City and the County were fighting over who gets rents.

And then his lawyer, this is the city's attorney,

Mr. Ellenburg, he advises the FAA that in the Quiet Title

Action the Court held that, quote, It's conclusion was not

intended to nullify any rights, if any, which Horry County

might claim, it has as a result of this deed or other

activates, and the chain of title effecting the relationship

between the City of Myrtle Beach and the United States.

And Mr. Ellenburg goes on further to state on

behalf of the City, quote, Specifically, the Court notes

that if Horry County has any rights and interests they were

not determined in the Court's order granting the City of

Myrtle Beach Quiet Title to the property.

The dispute at that time, Your Honor, was whether

the property could be leased. And in those cases -- excuse
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me, that correspondence cleared the way for that. But the

suggestion by the City that the Quiet Title Action has

somehow established all rights of this property to the City

is not accurate, it's not borne out by the public record and

it's not borne out by the City's representation of the

action contemporaneously to the FAA.

Your Honor, a couple of interesting points. In

terms of the 2004 Intergovernmental Agreement, there's a

suggestion by the City that the 2004 agreement is a final

and complete fully integrated agreement. Your Honor has it

attached to the verified complaint, it's a short, about

four-page agreement. And what the City does not tell the

Court is that the very first paragraph of the agreement

says, Whereas, for a substantial number of years the County

of Horry and the City have voiced and made these conflicting

opinions regarding the revenues the City receives as

proceeds from the rent of the property. This is a fight

over the rent stream.

The second paragraph says, Whereas, after

extensive negotiations by and between the elected officials

of the City and the County, a resolution of the ongoing

dispute has been reached as to, not only the ownership as to

the aforesaid revenues, but as to the specific uses of those

revenues. Those revenues being the rent stream.

So this intergovernmental agreement that is cited



1

2

3

4

5

6

7

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

as a final determination and agreement between the parties

of all the rights attached to the property is simply not so.

Again, Your Honor, the third and fundamental point

here is that there is no adequate remedy at law. As the

Court knows, and from cases we've cited, and the Court knows

from Your Honor's own experience, real property is not

furigible, it's not a bushel of wheat, it's not a board foot

of lumber. And it lends itself uniquely, obviously, to

injunctive relief to protect and preserve the status quo in

this dispute as to interest in the property.

If the property here is sold at less than

full -market value, obviously, there's no recovering from

that. There's no recovering from that. And we have a shift

and a cascading effect to the County with regard to airport

operations.

Now, the City suggests that, you know, in addition

to three elements I described, that there are additional

responsibilities that you've got to also claim that the

injunction is necessary to protect the County's legal

rights. Obviously, we do that in a law suit, that's the

purpose of the law suit. And also that the City's behavior

would have to be arbitrary, capricious or in bad faith.

Well, Your Honor, we don't agree with that

characterization of the requirements here. But as to that

last one, at Paragraphs 42, 44, 48, and 52 of the verified
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complaint, that bad faith is eliminated. So any requirement

that there be arbitrary or capricious or oppressive behavior

is fulfilled by that admission.

So, Your Honor, again, just in conclusion, we

respectfully say to the Court this is time to hit the pause

button and let the Court work through this process and come

to the right conclusion. This is a property lord's, land,

kind of, fact pattern, it's difficult. To allow the City to

go ahead and sell now is to irreparably harm the County.

My point is that -- this is very important -- the

County has a department of airports. The airports are not a

separate independent legal entity. They don't have their

own tax 113 number. They don't operate independently of the

County as some airport commissions do, as stand-alone

governmental bodies.

And Horry County is responsible for operating the

airports, all four airports. They're responsible to the

public, to users, to the federal government, to operators,

to vendors. And so the cascading effect of unilateral

removal of an income stream and self appropriation, I don't

mean that -- but keeping for your own exclusive benefit all

the sales proceeds is irreparably damaging to the County.

And any lost revenue that might ensue, if that

were to happen, Your Honor, has got to come from somewhere,

and be made up from someone. Because the County operates
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those airports, it would fall to the County. So it is an

irreparable shift to the County to find the revenue stream

to replace it.

Your Honor, I'll end there. That is the basis of

the motion and why we believe and respectfully burden the

Court to temporarily enjoin the sale so that these issues

can be looked at carefully by the Court and resolved in the

right way.

Thank you, Judge.

THE COURT: All right. Who wants to argue for the

Defense?

MR. HOEFER: Your Honor, John Hoefer here. I'll

take the argument for the City.

THE COURT: All right. Let me hear from you.

MR. HOEFER: Thank you, Your Honor. May it please

the Court.

Judge, there are five specific elements that the

County is required to establish in order to be entitled to

this extraordinary relief. And those are the standard

likelihood of success on the merits, lack of adequate remedy

of law, irreparable harm, a reasonable necessity for the

injunction, and lastly they have to demonstrate that the

City is engaging in arbitrary, capricious or oppressive

conduct.

I submit to the Court, Mr. Hall characterizes fact
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pattern as a law school exam. I'd submit to the Court that

this is a textbook example of a failure to not only

establish all five, but any of those five factors.

Let me go through them, each one, if I might.

First, no where in the verified complaint -- which

I would note for the Court -- is largely based on

allegations based on information and belief. But nowhere

does the City -- does the County assert that it has a record

of title interest in this property. Yet, theyTre here

asking this Court to enjoin the only record title holder

from discharging its statutory authority under Section

5-7-40 of the South Carolina Code, to sell these properties

pursuant to ordinances which have been duly and properly

adopted.

Mr. Hall mentioned the 2004 Intergovernmental

Agreement and talked about things that have gone on since

World War II. And he said that that this is a law school

exam fact pattern. This fact pattern is actually very

simple. We set it out for the Court, Pages 12 and 13 of our

Memorandum in Opposition. And the key point in that fact

pattern is this, Horry County has no standing to assert any

rights with respect to anything that happened prior to 1995,

because they weren't parties to any of those agreements. In

fact, all of those agreements were prior to 1995 were

undertaking at a time prior to home rule, the County
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couldn't even be in the airport business. The County

couldn't even have a government. But, nonetheless, each one

of those agreements were with the FAA. And as we've pointed

out to the Court, only the FAA has the right to enforce

those agreements, they're not a party in this case.

THE COURT: Well, excuse me for interrupting.

Does the FAA know that the property is being sold and not

going to be used for airport purposes?

MR. HOEFER: The FAA has known that since it

leased -- probably 1994. And, certainly, Mr. Hall mentioned

the correspondence from the former city attorney,

Mr. Ellenburg. And I believe that correspondence was a

response refuting assertions by the FAA about that property

and the FAA has never done anything to challenge the City's

position in that regard. But, that aside, the County has

not standing to assert anything on behalf of the FAA.

More to the point, those agreements involving the

predecessor of the FAA, what is now the FAA, involve a

series of transactions. We're talking about three different

pieces of property here. We're talking about the two --

what we'll call, Your Honor, euphemistically the Campground

Sites, which is what's in dispute here, the subject of the

lease. We're talking about the current Myrtle Beach Airport

Site. And then we're also talking about the Crescent Beach

Airport. And those agreements with the predecessor of the
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FAA all dealt with the City's obligation to fund operations

and maintenance and capital projects at the Crescent Beach

Airport. The City -- the County now owns the Crescent

Airport -- Crescent Beach Airport. I think it's called the

Myrtle Beach Executive Airport or something like that.

But the point is, they don't have any interest.

They can't demonstrate a likelihood of success on the merits

with respect to the City's disposition of property owned

only by the City pursuant to lofty and active ordinances,

when they have no record interest in the property. And the

City's own conduct after that 2004 Intergovernmental

Agreement reflects its recognition that it has no interest

in this property. And that those restrictions that Mr. Hall

referred to don't really apply. Because what happened after

2004, when the money from the lease proceeds was divided up,

75 percent to the County and 25 percent to the City, the

City used the money for whatever it wanted to and the County

did not use all 75 percent on the airport operations.

So there's not restriction left standing.

Mr. Hall sort of poo poos the language in the

Intergovernmental Agreement, but it's very clear. It says,

The Intergovernmental Agreement sets forth the full and

complete understanding of the parties as of the date set

forth below, and it supercedes any and all agreements and

representations made earlier, that's Nay 5th, 2004.
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So that agreement only

to give the County 75 percent of

says that the City enters into a

leases the property forever. As

days as -- in the Equity Court -

not favored under South Carolina

says that the City is going

lease proceeds. It never

perpetual agreement, that

Your Honor knows from your

perpetual contracts are

law. And, unless it can

be -- a specific time can be, or a duration can be impled

from facts and circumstances, it has to be expressly stated.

What Mr. Hall in a backhanded way is arguing,

Well, they either have to have this lease in place forever

or they can't sell this property.

THE COURT:

did the City agree to

proceeds?

MR. HOEFER:

effort to support air

have an obligation to

Excuse me for interrupting. But why

give them 75 percent of the rental

The City agreed to do that in an

Dart operations. But the City didn't

do it, and the City doesn't -- and the

agreement specifically does not allow the City to continue

with the lease. It only says that if it does continue with

the lease, the proceeds will be split in this manner. And,

again, you got to go back to those pre-1958 and back

documents, all that involved was the Crescent Beach Airport,

which the County now owns. We're talking about three

different pieces of property.

THE COURT: So does that involve the campground
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property?

MR. HOEFER: No, the campground property was the

original site. There are three sites here. The two

campground parcels, the Crescent Beach parcel and the

current airport, the current Myrtle Beach Airport.

And what I'm saying to the Court is under those

agreements that were referenced in 1948, the deed, the 1953

release, and the 1958 release, they only dealt with funding

of the Crescent Airport. And the County now owns the

Crescent Airport. But those agreements have been released.

And the City's obligations under those agreements have been

released by the County.

THE COURT: All right.

MR. HOEFER: Fast forward to 2004, and, yes, it's

certainly true there were disputes ongoing between the City

and the County about this thing. And that resulted in this

intergovernmental agreement. This intergovernmental

agreement supercedes and replaces every agreement, or

representation made before and provides for one thing, and

thing alone, that the County will receive proceeds from the

lease of these properties while the City has it under a

lease. It doesn't say the City is obligated to maintain

interest in this property to the County.

Let me move on to the next factor and that's the

m
I-

m
C)
H

0
z
C)

I-
I-

m
I-

m
0

M
C



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reasonable necessity. There's no reasonable necessity to

enjoin the transfer of these properties. The County's

complaint fairly screams, Pay me money. The County will

have the ability, if it can prevail on the merits, of

obtaining a money judgment against the City. There's no

necessity to stop the sale of this property.

Now, Mr. Hall referenced the County's disagreement

with the value of the property. Well, again, under 5-7-40,

the City owns the property. The City has the right to

convey it. And the record before Your Honor demonstrates

that the agreed upon purchase price was a compromise between

an appraisal obtained by the City and an appraisal obtained

by the purchasers.

What the County is asking this Court to do is to

allow the County to substitute its judgment for that of the

City Counsel which is the property owner. Again, under

5-7-40 we don't think that's appropriate, we don't think

it's reasonably necessary to enjoin this sale. This ties

into two other factors which are adequate remedy at law and

irreparable Harm, and those two are, as Your Honor knows,

closely connected.

Again, there's an adequate remedy at law, they can

sue the City, and if they can establish any entitlement to

relief they can receive an award of money damages.

Mr. Hall's argument that, Well, you know, this
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property might well -- you got to hit the pause button,

because we're here, we got it right up front, this property

might increase in value. I think Your Honor can take notice

that in 2008 the property could have gone the other way.

But that's not a basis to you, sir, the City's title, it's

record title in this property, and the City counsel's clear

statutory authority under 5-7-40, to convey away this

property. There's no irreparable harm to the County.

Mr. Hall talked about -- he mentioned some

obligations that they might not be able to meet to the FAA,

I just briefly looked at their motion, their motion says

nothing about it. If the Court wants to consider that, we

would ask for an opportunity for Mr. Hall to supplement his

brief, to provide further information on that point and

allow us to respond to it. But that aside, we have provided

to the Court in our Written Opposition, public records, the

comprehensive annual financial reports of the airport, the

budget for the airport. All of which show that out of the

roughly, I think, 2.7 million dollars that they get in lease

proceeds, they're only using two million of it for the

airport. And you can see that the airport has an

unrestricted fund of about 35 million dollars. And you can

see, also, that the airport would be able to operate without

this revenue, without any harm. And the Court can also take

notice of this fact.
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Mr. Hall argues in their -- in their filing that

the County would be forced to go get this money from tax

payers. That's simply incorrect. The County has the

ability and these documents tho comprehensive value in the

annual financial report and the budget both show that they

can get revenue out of fees. Fees from people who rent

terminals. Fees from people who rent hangers. Fees from --

and then -- that's airlines. And then they can also impose

uniform service charges against travelers. There are

various and other ways for the County to raise money without

increasing anybody's property tax. So that's a red herring.

Lastly, the fifth factor, is arbitrary,

capricious, and oppressive conduct. We would submit to the

Court that it can't possibly be arbitrary, capricious, or

oppressive conduct for a municipal corporation to discharge

itTs lawful power under 5-7-40 to convey away property

pursuant to an appropriate ordinance, and in this case two

ordinances. The County hasn't alleged, and I don't think

they could establish, that the ordinances weren't properly

established. And we've cited, Your Honor, some basic case

law that stands for the proposition that if a municipal

corporation has the power to do something, it can only be

set aside in the very limited circumstance where that

exercise of power contravenes the constitution or general

law. And there is not constitutional or general law
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provision that allows a county to dictate to a municipality

what the municipality is going to do with property, that the

county has no record title interest in, and has signed an

agreement -- an intergovernmental agreement that says it

supercedes any prior agreement.

So you throw all the stuff about the FAA and the

Civil Aeronautics Board out the window, and what they have

here is an agreement that says, The City, while they are

leasing this property, will give the County 75 percent of

the proceeds. And that's not restricted to using it just

for this airport.

So the whole argument about, Well, this is going

to deprive the County of the ability to operate the airport

is, frankly, fallacious.

Mr. Hall mentioned some Court of Appeals -- he

mentioned two Court of Appeals opinions, and Your Honor,

those weren't briefed by the County, and we hadn't had an

opportunity to review them in detail. But I think you hit

the nail right on the head, neither of those cases talk

about trust.

So I don't think they have any bearing in this,

but if the Court's going to consider those cases, we asked

for leave -- for an opportunity to review them and respond

further.

You know, hitting this pause button here, as
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Mr. Hall has characterized it, simply deprives the City of a

clear right to dispose of property that it owns. If the

County wanted to bargain for ownership interest in the

property, it could have done that. If the County wanted to

bargain for a perpetual lease, it could have done that. It

didn't do either of those things. It can't demonstrate an

inadequate remedy at law, it can't demonstrate irreparable

harm. And it can't demonstrate that it's a reasonable

necessity to prevent the City from selling this property at

a price that's been negotiated at an arm's-length

transaction, based on a compromised number reached between

two appraisals from independent property appraisals.

The City -- the County is essentially asking this

Court to allow it to substitute its judgment for that of the

City in this regard.

I'm happy to answer any questions that the Court

I may have.

THE COURT: We're just talking about campground

property, correct?

MR. HOEFER: Yes, sir. That's correct.

THE COURT: That's all we're talking about?

MR. HOEFER: Yes, sir.

THE COURT: What's the property being used for?

What's it being leased for? What are they doing with it?

MR. HOEFER: They are operating two campgrounds.
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One I think is called Pirateland, Your Honor, and the other

one is, I think, called Lakewood, I believe.

THE COURT: All right.

MR. HOEFER: They are campground sites in the

unincorporated area of Horry County.

THE COURT: All right. Now, what is the closing

date for the sale? Or have you all got a closing date?

MR. HOEFER: Well, the closing date was supposed

to be on or before December 30th, I believe, Your Honor.

But they were restrained by the temporary restraining order.

THE COURT: All right. Do we have a new closing

I date?

MR. HOEFER: No. Because we're awaiting a

resolution of the temporary restraining order.

THE COURT: Okay.

MR. HOEFER: And this motion for preliminary

injunction, Your Honor.

THE COURT: I got you. All right.

Mr. Hall, anything in reply?

MR. HALL: Your Honor, I'll just point out that

the City's argument consumes from the outset that all grunts

in that bundle of sticks that we go on about, being the

property rights, all in held uniformily and universally by

the County -- excuse me, by the City.

It ignores the 1948 deed, it ignores the 1953
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resolution, it ignores the convenance of the 1953 release,

it ignores that entire history. So they try to extinguish

all of that history by saying, Hey, that doesn't matter

THE COURT: Excuse me for interrupting, Mr. Hall.

The problem I have is the property is not being used for an

airport. All its -- the only benefit to the County for this

property is the fact that it is generating revenues.

So why is the County -- or why doesn't the County

just have a legal -- excuse me, an adequate remedy at law?

Why can't it -- if all you're doing is losing revenue, and

you prevail in this case, why can't you just get a judgment

against the city for that lost revenue?

MR. HALL: Your Honor, there are multiple reasons

for that. First of all, that loss of revenue would be into

the future for a long time.

THE COURT: But I mean, if you're saying that

this -- that this property has to be maintained by the City

in perpetuity, forever, to generate a stream of income to

the County?

MR. HALL: Your Honor, what -- what we're

saying -- we're not taking that position, and not speaking

to that. What we are saying is that the history and the

title of the property requires that it be used to benefit

airport operations, that's undisputable. And Your Honor has

seen that in the attachments to the verified complaint.
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The question here is, you can't just sell the

property -- let's assume, Your Honor, that the property is

below fair market value, are we going to have an ex post

facto fight over value?

THE COURT: Well, the problem is, is the County's

only damage is loss of revenues, because the property is not

being used for an airport. The property is not being used

to do anything -- as I understand the argument, the property

is not being used for anything but to generate income to

which the County claims an interest or a portion of that

income.

MR. HALL: There are no airport operations on the

property, Your Honor, that's -- that is correct. But that

doesn't mean that the property itself is removed from the

process. The -- running with that property is an obligation

it be used and any disposition of it be for the benefit of

the county for airport purposes.

THE COURT: And I understand that that's why --

that's why we're going to have a trial. My question to you

is, If the County wins this trial, then why is a money

judgment of the revenues that it had wrongfully lost not

adequate?

MR. HALL: Well, Your Honor, the cascading

effect -- take this example: We're still sort of figuring

out precisely what happens if you pull rental stream, that
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income stream. But every obligation that the County has

that has posed upon an income stream to vendors, to users,

to the Federal Government with regard to matches, or with

regard to the requirement of operation. All of these are

put into question. All of these corollary agreements are

put into question.

THE COURT: But Mr. lHall, if you prevail, if you

win this lawsuit, let's say I grant your temporary

injunction, and you proceed to trial and you win at trial,

what is the relief you're requesting at trial if you prevail

on every issue?

MR. HALL: Well, Your Honor, the relief is in the

fourth cause of action, which was that a constructive trust

be imposed so that the continued operation of the land be

for the benefit of airport purposes as is required by its

history.

THE COURT: In perpetuity, for ever and ever?

MR. HALL: Yes.

THE COURT: Okay. All right. Go ahead, anything

else?

MR. HALL: That's it -- no, Your Honor.

THE COURT: All right.

MR. HALL: And, Your Honor, I would note this, as

well. If there are -- if the sale is allowed to proceed,

and we alternatively plead this, those dollars we suggest to
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be escrowed. Those dollars -- the County should be able to

take those dollars and the time value of those dollars, and

control dollars. Those are not dollars to which the County

is entitled. And the only way they can get them, if the

Court presupposes or presumes that their claim of complete

unified title in that property, is the ultimate outcome.

THE COURT: Now, the problem that I have, and I'll

admit to you, Mr. Hall, a lot of your arguments make sense,

but for your argument that there is not an adequate remedy

at law. That your client is going to be irreparably harmed

if this sale goes through, or if the city used these sale's

proceeds. That's what I'm having a hard time wrapping --

wrapping my brain around is the fact that -- I tend to agree

with Mr. Hoefer that there is an adequate remedy at law.

That the only benefit that the County does realize

from this property is a stream of revenue. And, therefore,

if the County is right and the County wins its lawsuit, they

can get a money judgment against the City for that loss of

income.

That's what I'm trying to -- I'm having a hard

time, because that is one of the issues is that there's an

inadequate remedy at law that you would be irreparably

damaged.

MR. HALL: Your Honor, we've cited cases in the

motion for the proposition and demonstrated that when it
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comes to real property -- Your Honor's argument respectfully

says, Well, we can just convert this property into cash, and

that that doesn't do anything bad. That does not -- that

does not end the uniqueness of the asset, it does.

The reason that real property is so often a basis

of injunctive relief is because Court's recognize it as

unique. This property appreciates at much higher rates than

other property. How is that investment -- appreciation

opportunity accounted for in the equation that we're

describing here? That is not captured, Your Honor. And

that is why we cite the H.H. Hunt Corporation case, that's a

Court of Appeals case, I believe, from 2010.

There is case law all over the country, including

here in South Carolina, that says, When real property is at

stake, it is unique and uniquely qualified for injunctive

relief because it can't be replaced. ItTs not a bushel of

wheat.

If you -- if you -- if you get rid of the

property, the future appreciation, the unique

characteristics of that property are removed. Which is why

you have specific performance

THE COURT: The unique characteristics of that

property, how is the County using the unique capabilities of

that property?

MR. HALL: To the extent that they have current or



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

future value the County is entitled to it.

THE COURT: Okay.

MR. HALL: If -- to give you an example, let's say

that a developer wanted to come in and have a long-term

lease of that property. They would benefit from that.

The point is, Judge, the property, once it's --

you know, we have specific performance actions for the sale

of real estate. And the reason we do is because real estate

is unique. We don't say -- you know

THE COURT: But it generally deals with the use of

property and the ownership of the property and not

necessarily with entitlement to revenue generated from the

property.

MR. HALL: Your Honor, respectfully, those are

inseparable. The use of the property, whether you use it

for a campground, or use it for a beachfront hotel, or use

it for a park, those are all linked to and inseparable from

the revenue stream. And so when you lose the uniqueness of

the property you forfeit any unique opportunities it would

have with regard to income. It wouldn't the same to say,

you know, You want to invest in that lot across the

street -- I'm looking out of my house here -- or just say

that we think that's worth 10 grand, here's 10 grand. Those

aren't the same thing. Those aren't the same thing, because

the opportunity for gain on the land is unique and that's
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what the case law recognizes.

THE COURT: All right. All right. What I'm going

I to do

MR. HOEFER: Your Honor, can I just respond

briefly to one thing that Mr. Hall has raised?

THE COURT: No. I think I've heard enough.

What I'm going to do is, I want both of you to

submit proposed orders. Mr. Hall, you're going to have to

really condition -- because I can tell you, you're going to

have to change my mind on this inadequate remedy at law.

Now, if there is a case out there, and you may

very well be right, and that's why I want you submit a

proposed order, because I do know there's case law that

deals with property being unique, and there's no adequate

remedy at law for the recovery of real property. But

those -- you're going to almost have to find me a case that

deals with a person who is receiving revenues under a

contract with the property owner where it prohibits the

property owner from disposing of the real -- the real

property. Because I think there is an adequate remedy at

law, that's my initial impression here. But I'll give you

an opportunity to check some case law.

I'll give Mr. Hoefer as opportunity to check these

appellate decisions, which is what I'm going to have to do

too, I haven't even read them yet, I'll have to look at
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How long do you all want? I mean, Mr. Hoefer, I

know that you all are waiting to close on this property. If

we -- today's the 5th, if we postpone everything for

10 days, is that going to cause any type of injury, if I

deny the TRO?

MR. HOEFER: We can do it in 10 days.

THE COURT: Okay. All right. So I'm going leave

the temporary restraining order in place for 10 days.

Everybody submit their proposed orders and then I'll make a

decision. But I'll be honest with you -- and I may change

my mind, I don't want to back myself in a corner, but I do

have a real question as to why there's not an adequate

remedy at law, that the property is -- it would be different

if this property was contiguous to the airport and was being

used as part of a landing strip or a part of the operation

of the actual airport.

Also I'm -- Mr. Hall, I'm going to need you to

explain, if Mr. Hoefer is correct and that this property has

to be used for the support of the airport, whether or not

the County is using all of the revenues generated from the

lease of the property for the operation of the airport, or

are any of those revenues being diverted to other

operations?

Because if your argument is that this property has
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to benefit the airport and you're getting 75 percent of the

lease proceeds then those have to go for the benefit of the

airport and can't be diverted to anything else. Or else I'm

inclined to follow Mr. Hoefer's argument. All right?

MR. HALL: Your Honor, if I may make one point

there on that last one. Is that okay?

THE COURT: All right.

MR. HALL: Your Honor, there's a Footnote 3 in the

City's filing that said, Hey, you know we compared the

2.7 million dollars, which we think is the County's rent

stream. And it looks like the County's budget only reflects

2.2 million dollars in rental income from Seascape. And

then they say, you know, Look, we're not using it for the

intended purpose. The point Your Honor just raised.

I've conferred with my folks about it this morning

and my understanding is that the -- and they're looking into

it. But that the budget process they believe those were

2018 numbers and that the dollar amount in the complaint,

for instance, comes from the anticipated rents under the new

lease, which was executed in 2020. Okay?

So I didn't want to leave that unaddressed.

THE COURT: That's fine, but I -- but if the

County, in your proposed order, if the County is, in fact,

using 100 percent of the revenue that it receives for the

lease of this property for the support of the airport, put
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that in your order that that is a disputed fact in this

I case.

On the other hand, if you can acknowledge that it

is not 100 percent being used for the support of the

airport, then that's an issue you're going to have to

address -- it's like you're making two arguments. That the

property has to benefit the airport, but then there's a

portion of these revenues that are not benefiting the

airport.

And I want -- and I don't know whether it's

100 percent or it's not 100 percent, but let's go ahead and

address it. I don't want to wait until trial to find out

that, yeah, Mr. Hoefer's argument's right, we get

75 percent, but we're only using 70 percent to support the

airport. If the County's position is -- you can't say that

it has to be used to support the airport, but by the same

token we have discretion to divert these funds to other

i issues.

You understand what I'm saying?

MR. HALL: I understand your point, Your Honor.

THE COURT: Okay. Let's get these -- give me the

proposed orders, let me look at the orders and I'll take it

under advisement.

Anything else we need to put on the record? I cut

you off, Mr. Hoefer, and wouldn't let you -- was there
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something else? I will let you go ahead and make an

argument.

MR. HOEFER: Your Honor, I'll just say on this

very last point that we provided the Court an Exhibit B to

our opposition. And if you look at Page -- and this is just

the original document pagination, this is not ours -- Page

347, it very clearly shows that in 2019 the County used

2.366 million of intergovernmental revenue for airport

operations. That's less than the 75 percent.

But, more to the point, since the

intergovernmental agreement was entered into in 2004,

25 percent of that revenue has been used by the City and. it

hasn't been used for airport operations. And we would argue

that the County has waived any claim that the money has to

be used for airport operations, because it entered into an

agreement most specifically allowing the City not to use it

for airport operations.

So everything that happened prior to 2004 is out

the window. The thing about the cascading effect, and the

escrow, Your Honor, you hit the nail right on the head, what

they're asking you to do is to declare a perpetual contract

for the City to lease this property and generate proceeds

and just give the County 75 percent. And you can read that

intergovernmental agreement until you're blind and it's not

in there. And in order to have a perpetual term, it has to
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be expressly provided.

Lastly, those Court of Appeals cases, I haven't

read them, but just in reading the briefs submitted by the

County at Page 5, both of those cases seemed to deal with

interest in property. The County has no interest in this

property. They have no record interest. They have no title

interest. They're only interest arises out of an

intergovernmental agreement.

THE COURT: All right.

MR. HOEFER: So those Court of Appeals cases can't

apply.

THE COURT: All right. Well, I'll take a look at

them. You all get the orders in and we'll go from there

okay.

MR. HALL: Thank you, Your Honor.

THE COURT: I'm assuming -- I'm just talking off

the top of my head, before I let you all get away, since

this involves government entities, bond is not an issue, is

it?

MR. HALL: That's right, Your Honor.

THE COURT: Okay. All right.

MR. HOEFER: I wish it were, Your Honor.

THE COURT: Well, what I was thinking, I was going

to tell you to put in a spot for the bond amount and make

your argument, but I was thinking that it doesn't apply to
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government entities. All right.

MR. HALL: Judge, thank you. And thank you to the

staff for helping us get all of this together. We

appreciate it.

MR. HOEFER: Thank you, Your Honor.

THE COURT: All right. Now, I said 10 days on

this. Do you all need 10 days? I can -- I've got

administrative week this week, so I can devote this week to

reading the cases and reviewing the orders and stuff. Do

you all need 10 days? Or do you want it, what do you all

want to do?

MR. HALL: Your Honor, if we could have the 10, I

think that would be good.

THE COURT: Okay. All right.

MR. HOEFER: We don't have a problem with 10 days.

THE COURT: All right. We'll leave it. Get

everything to me by the 15th, okay?

MR. HOEFER: Thank you, Your Honor.

MR. HALL: Thank you.

THE COURT: All right. Thank you.
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State of South Carolina

County of Horry

I, Cynthia D. Weaver, Official Court Reporter for the

Fifteenth Judicial Circuit of the State of South Carolina,
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complete Transcript of Record of the proceedings had and
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County, South Carolina, on the 5th day of January, 2021.

I do further certify that I am neither of kin, counsel,

nor interest to any party hereto.

February 1st, 2021

Cynthia D. Weaver,
Official Court Reporter
State of South Carolina
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