
Served: September 21, 2021

U.S. DEPARTMENT OF TRANSPORTATION
OFFICE OF HEARINGS

WASHINGTON, DC

In the Matter of:

ERIC MCCRAY

Respondent

Docket No. FAA-2020-0961

Case No. 2020NM060016

ORDER PROVIDING NOTICE

OF EX PARTE COMMUNICATIONS AND SETTING DEADLINES

On August 3, 2021, the FAA and Mr. McCray filed a joint Proposed Litigation Plan.

On August 11, 2021, the FAA appeared by telephone for the scheduled Rule 16

Litigation Scheduling Conference ("Conference"), but Mr. McCray did not appear.' During the

August 11, 2021 Conference, the FAA provided to the Court the current email address Mr.

McCray had been using to communicate with the FAA.

After the Conference concluded on August 11, 2021, the Office of Hearings (OH) staff

utilized Mr. McCray's email that same day to send him (and the FAA) courtesy copies of the two

(2) prior Orders issued in this case2 which had been returned to the Court marked as

"undeliverable." The OH staff also notified Mr. McCray via informal email that his physical

address of record needed to be updated. The OH staff stated in this email communication that,

pending receipt of a new physical address of record, the OH staff would utilize his email address

to provide him copies of court orders. Later that same day, after close of business hours, Mr.

McCray sent three (3) separate informal emails to the OH staff. In the first email (cc'd to the

FAA), Mr. McCray complained he had not been notified of any hearing in this action (1st Aug.

'The May 11, 2021 Notice of Assignment and Order, which notified Mr. McCray about the August 11, 2021 Rule
16 Litigation Scheduling Conference and directed him to appear for it (May 11, 2021 Order 2, ¶f 3-4), had been
returned to the Court by the U.S. Post Office as undeliverable.

2 The two (2) Orders sent to Mr. McCray on August 11, 2021 by courtesy email were: a) the May 11, 2021 Notice of
Assignment and Order, and b) the July 13, 2021 Order Setting Deadline for the Respondent to Respond and Show
Cause and Reserving Other Relief.



11, 2021 email, 5:09 pm). In the second email (not cc'd to the FAA), Mr. McCray made various

claims, including the following: a) a demand for personal service of the action, b) a change of

venue to the Article III courts, and c) an objection to adjudication by the executive branch of the

federal government (2d Aug. 11, 2021 email, 6:32 pm). In the third email (not cc'd to the FAA),

Mr. McCray made various claims, including a) stating he was innocent of all charges; b) he had

been falsely imprisoned, and c) only federal or state [Article III] judges could preside over this

action (3d Aug. 11, 2021 email, 6:41 pm).

The following day, August 12, 2021, Mr. McCray sent another informal email to the OH

staff (not cc'd to the FAA). In this new email, Mr. McCray made various claims, including: a) he

had been imprisoned and beaten; b) he had a right to appear before the [Article III] judicial

branch of government; and c) he requested the appointment of legal counsel. (Aug. 12, 2021

email, 9:56 am).

On August 13, 2021, an Order Continuing the Rule 16 Litigation Scheduling Conference

was filed. This August 13, 2021 Order was served by email on both the FAA and Mr. McCray.

Among other things, this August 13, 2021 Order directed the FAA to serve Mr. McCray by

email, by August 13, 2021, with a courtesy copy of its July 6, 2021 Motion (Aug. 13, Order, 2, ¶

1). Mr. McCray was directed to provide the Court and the FAA, on or before September 9, 2021,

with an updated physical mailing address of record (Aug. 13, Order, 3, ¶ 3). Further, Mr.

McCray's August 4, 2021 deadline to file: a) a written Answer to the FAA's July 6, 2021

Motion; and, b) a written Answer to the FAA's April 23, 2021 Complaint, was extended to

September 9, 2021 (id., 2-3, ¶ 2).

On or before August 13, 2021, the FAA did not file proof of courtesy email service of its

July 6, 2021 Motion.

On or before September 9, 2021, Mr. McCray did not file: a) an updated physical mailing

address of record, b) a written Answer to the FAA's July 6, 2021 Motion; or, c) a written Answer

to the FAA's April 23, 2021 Complaint.

On September 10, 2021, the OH staff informally emailed both the FAA and Mr. McCray

with OH telephone and email contact information.
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On September 16, 2021, the FAA appeared by telephone for the second Rule 16

Litigation Scheduling Conference ("Conference"). The pro se Respondent, Mr. McCray, did not

appear, and there was no explanation for his absence. During the September 16, 2021

Conference, the FAA advised the Court that the OH staff had not provided notice to it of Mr.

McCray's three (3) informal email communications (i.e., those directed solely to the OH), on

August 11, 2021 and August 12, 2021. The Court then orally summarized the primary issues

raised by Mr. McCray in his three (3) exparte emails. The Court also confirmed that the OH

staff would provide the FAA with a copy of Mr. McCray' s three (3) ex parte emails (not

originally cc'd to the FAA), and that an order regarding the exparte communications would

issue.

On September 17, 2021, the FAA filed the following: a) a copy of an August 12, 2021

email sent to Mr. McCray which attached a courtesy copy of the FAA's Motion to Deem

Allegations Admitted;3 and b) a copy of Mr. McCray's April 12, 2021 Request for Hearing

("Request").4

A. Mr. McCray's Informal Emails

In his informal email communications to the OH staff, Mr. McCray raised a variety of

issues that might be deemed substantively responsive to the FAA's April 23, 2021 Complaint or

its July 6, 2021 Motion. It is important to note, therefore, that the FAA's Rules of Practice5
require both the FAA and a respondent to comply with certain requirements when filing

pleadings,6 motions,7 and/or responses with this Court. This Order does not make any ruling

This filing involving an August 12, 2021 email was posted to the OH's email inbox on September 16, 2021 at 6:53
p.m., after close of court hours. It was date-stamped received by the OH the following day, September 17, 2021,
when the court reopened.

"This filing involving Mr. McCray's April 12, 2021 Request was posted to the OH's email inbox on September 16,
2021 at 7:01 p.m., after close of court hours. It was date-stamped received by the OH the following day, September
17, 2021, when the court reopened.

The FAA's Rules of Practice may be found in Title 14 of the Code of Federal Regulations ("C.F.R."), Chapter 1,
Subchapter B, Part 13, Subpart G (14 C.F.R. § 13.201-13.235).

6 "[P]leadings" are the "allegations made by the parties to a civil. . . case, for the purpose of definitely presenting
the issue to be tried and determined between them." Jarvis v. FedEx Off and Print Services, Inc., CJV.A. DKC 08-
1694, 2011 WL 826796, at *5 (D. Md. Mar. 7, 2011) (citing Manson v. Inge, 13 F.2d 567, 568 (4th Cir. 1926), affd,
442 Fed. Appx. 71(4th Cir. 2011) (unpublished)); see also, Fed. R. Civ. P. 8, 10(b) (in a pleading, "[a] party must
state its claims or defenses in numbered paragraphs"). In FAA civil penalty proceedings, a pleading "means a

Page 3 of 6



regarding the substance of Mr. McCray' s email content. Rather, it addresses only the scope of

permissible informal communications with the Court and its staff, and the need to include (or

notify) the opposing side about such communication(s).

B. Brief Discussion of Ex Parte Communications

Most (if not all) federal and state tribunals use ex parte judicial communications to

address "scheduling, administrative, or emergency" matters with the attorneys or the litigating

parties. This type of ex parte communication is widely established and considered permissible.

See, e.g., ABA MODEL CODE OF JUDICIAL CONDUCT ("MCJC"), Canon 2, Rule 2.9 (A)(1)

(2020). To the extent reasonably possible, all parties or their lawyers should be included in any

exparte communications with a judge. Id., Rule 2.9 Comment, ¶ 1. Further, if any exparte
communication occurs without the opposing side involved, the Court should take steps to

"promptly notify all other parties of the ex parte communication" and if needed, "give the parties

an opportunity to respond." Id., Rule 2.9 (A)(1)(b).

Like the majority of federal tribunals, this Court encourages the parties to informally

communicate with its attorney and judicial assistant staff on procedural, scheduling, or other

non-substantive matters that might arise during litigation. Such informal communication, which

typically occurs by telephone or email correspondence, helps the parties conserve resources,

resolve non-substantive issues, and reduces the overall costs of litigation. See, AK ScientfIc,

FAA-2017-1224, Order Denying the Respondent's Motion (July 11, 2019), 2019 WL 3074802,

at *3 Whenever such informal communications occur, the Courfs staff makes prompt efforts to

include or notify the opposing party. MCJC, supra, Rule 2.9(A)(l)(b)). Furthermore, after such

informal communications and notifications occur, this Court provides a general summary of such

communication(s) in the next Order it issues. See, e.g., Federal Express Corp., FAA-20 17-0082

complaint, an answer, and any amendment of these documents permitted under this subpart [GJ." 14 C.F.R. §
13.202, Pleading; accord Fed. R. Civ. P. 7(a). In FAA civil penalty proceedings, an FAA complaint and/or a
respondent's answer to the complaint must comply with certain requirements. See, 14 C.F.R. § 13.202, 13.208
(Complaint), 13.209 (Answer), and 13.210(d) (Contents).

Motions are not pleadings. Baicker-McKee et al., Federal Civil Rules Handbook, 341-342 (Thomson Reuters
2021) (under Federal Rules of Civil Procedure, "pleadings" are defined with exhaustion, and do not include
motions). Rather, a motion is defined as "a request to the court", usually submitted in writing, that seeks" a court
order. Id. at 344; see 14 C.F.R. § 13.21 8(a)-(c). Jarvis, supra, 2011 WL 826796, at *5; Bigelow v. RKO Radio
Pictures, 16 F.R.D. 15, 17 (N.D. 111. 1954). Baicker-McKee et al., supra at 344.
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and FAA-2015-3306, Order Resetting the Motion Conference (March 9, 2018), 2018 WL

3216911, at *1; Liberty Foundation, FAA-20 12-0477; Order Extending Deadline for Filing Lists

of Witnesses and Exhibits (March 24, 2014), 2014 WL 1278518 at *1.

In the instant case, the OH staff received three (3) ex parte communications from Mr.

McCray by informal email, on August 11, 2021 and August 12, 2021, in which the FAA had not

been included as an addressee. Each of these communications contained some content that might

be deemed substantive. Mr. McCray, as apro se litigant, may not have known that he needed to

include the FAA as an addressee in such email communications, or that any substantive content

in the emails was not proper for exparte communication. See, e.g., ABA Model Code of Judicial

Conduct, Canon 2, Rule 2.9 (A)(1) and (2) (2020). Nevertheless, despite Mr. McCray's

presumed lack of knowledge of court procedure, the OH staff should have taken immediate steps

to notify the FAA of these three (3) emails. The OH staff did not do so. This is the Court's error,

which this Order remedies.

C. Conclusion

This Order codifies the Court's September 16, 2021 oral rulings, which include a remedy

for the prior lack of notice to the FAA of Mr. McCray's three (3) exparte communications.

Having reviewed the case file, all relevant caselaw, statutes, regulations, rules, and authority, and

being fully advised:

IT IS HEREBY ORDERED:

On or before September 24, 2021, the FAA shall file the following: a) a copy of Mr.

McCray's Request for Hearing; and b) a copy of the FAA's August 12, 2021 email to Mr.

McCray.

2. On or before September 24, 2021, the OH staff will informally provide to the FAA the

three (3) ex parte emails that Mr. McCray sent to the OH staff that omitted the FAA as an

email addressee.
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3. On or before October 29, 2021, the FAA may file a response to any content in Mr.

McCray's three (3) ex parte emails (see attached) which it deems substantive and

relevant in this proceeding.

4. After October 29, 2021, a further Order will issue on the FAA's July 6, 2021 Motion.

¯nistrative

Attachment: Service List
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Docket No. FAA-2020-0961
(Civil Penalty Action)

FILING AND SERVICE LIST

Federal Aviation Administration
800 Independence Avenue, S.W.
Washington, DC 20591
Attention: Hearing Docket Clerk, AGC-430

Wilbur Wright Building-Suite 2W10008
9.AG(I -.FAA-! ....Eearin1)ocket(iha.gov

Judge J.E. Sullivan
US. Administrative Law Judge
U.S. Department of Transportation
Office of Hearings, M-20
1200 New Jersey Avenue, S.E. (W58-222)
Washington, DC 20590
TEL: 202-366-2132
FAX: 202-366-7536
EMAIL: M. .1

SERVED BY EMAIL

Ms. Allison Baxter
Complainant's Counsel
Federal Aviation Administration
Enforcement Division, Western Team
1200 District Avenue
Burlington, MA 01803
TEL: 424-405-7050
FAX: 424-405-7073
EMAIL: A1Iison.Baxter(fàa.gov

Mr. Eric McCray
Respondent
ADDRESS: No working address provided
TEL: None Provided
FAX: None Provided
EMAIL: mccrayegmai1.com

8 This address is for service by U.S. Mail. For service in person or by expedited courier, use the following address:
Federal Aviation Administration, 600 Independence Avenue, S.W., Wilbur Wright Building-Suite 2W 1000,
Washington, DC 20591; Attention: Hearing Docket Clerk, AGC-430.


