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Summary of Appeal

Pursuant to 14 C.F.R. § 16.3 1(c) and § 16.33(c), this is an appeal by the Complainants
("Mile-Hi") ofthe Director's Determination dated January 22, 2021 in the above-captioned docket
- specifically, of certain findings of fact and law which are in error, and thus have resulted in an
unjustified decision by the Director of the Office ofAirport Compliance and Analysis ("Director"),
which should be corrected by the Associate Administrator, or in the alternative remanded for
further review based on the proper predicates.

The Appeal

As an initial matter, Mile-Hi appreciates certain of the factual and legal findings of the
Director's Determination, including that specific practices should not be implemented or continued
by the City of Longmont, Colorado ("City") because they are inimical to safety and inconsistent
with its obligations to the FAA, including the reasonable access and unjust discrimination
provisions of grant assurance #22. Mile-Hi, like all skydive operators, prioritizes and endeavors
to maximize safety, and appreciates the FAA's recognition that certain practices endorsed by the
City are contrary to safety, such as the imposition of penalties for jumper landings outside of the
designated parachute drop zone ("PDZ"), or the use of obstructive ground markers. See id., at 10.
See also Sport Parachuting, Advisory Circular 105-2E, § 6(c)(2).

Unfortunately, Mile-Hi believes that some of the City's current practices are still
inconsistent with the FAA' s safety-based guidance in the Director's Determination. Respectfully,
Mile-Hi already has made good faith efforts to address them, without success. If the City does not
take prompt action to terminate those practices (and if FAA does not initiate its own investigation
thereof, see id. at 16), Mile-Hi understands that it can - and will - file a new complaint pursuant
to 14 C.F.R. Part 16, and should expect prompt action by the Director, given that the underlying
factual and legal issues already have been briefed in this docket.
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As set forth in greater detail below, Mile-Hi now specifically appeals three elements of the
Director's Determination.

Issue #1 - The Director improperly approved a flawed fee-setting methodology for the PDZ.

A central issue to Mile-Hi's complaint - and to this appeal - is that the City has adopted a
methodology of assessing fees for the use of the PDZ at Vance Brand Airport ("LMO") on a
square-foot basis, a departure from the prior methodology at LMO - or so far as any of the parties
are aware, from the methodology at any other airport. In this proceeding, Mile-Hi has alleged that
the chosen methodology is not reasonable or transparent, and thus constitutes a violation of the
City's obligations (Grant Assurance #22, as well as Grant Assurance #23, which is interpreted to
be the mirror image of #22 - i.e., unjust discrimination at an airport also creates a constructive
exclusive right at that airport). Yet with virtually no explanation or substantiation, the Director
concluded that the methodology was acceptable to the FAA. Mile-Hi respectfully disagrees with
that outcome, and posits that based on the record the Director's conclusion is arbitrary and
capricious, and should be overruled by the Associate Administrator (with a corresponding finding
that the City is not in compliance), or at a bare minimum remanded for reconsideration based on
the information that is - and isn't - in the record.

The FAA has indicated that airports have considerable flexibility in selecting a fee-setting
methodology, but that deference is not unlimited. As the Director did acknowledge, a fee-setting
methodology must be both reasonable and transparent in order to comply with the grant
assurances.1 See, e.g., Aircraft Management Services, Inc. v. Santa Rosa County, Florida, no. 16-
12-02, Director's Determination, at 27 (March 27, 2015). Although the Director subsequently
asserted that the City had "sufficiently" explained itself (see Director's Determination, at 12), the
record actually is all but devoid of information about how the methodology was selected, and why
it is reasonable, both overall and as-applied to Mile-Hi. Under such circumstances, no deference
was warranted. As the cited Part 16 decision made clear, a "speculative justification is not sound."
Aircraft Management Services, at 27. Likewise, a methodology that is "off-the-cuff' or informal"
is not "sound and justifiable." See id., at 32. An airport's methodology must be predicated on a
"reasonable relationship." Bombardier Aerospace Cori,oration v. City of Santa Monica, no. 16-
03-11, Director's Determination, at 49 (January 4, 2005). See also 41 North 73 West, Inc. v.
County of Westchester, no. 16-07-13, Final Decision and Order, at 26 (September 18, 2009)
("[s]peculation is no substitute for fact").

As a preliminary matter, there is simply no explanation in the record why a square-foot
methodology is a reasonable methodology for the PDZ at issue in this proceeding. As FAA often

Compliance with the Anti-Head Tax Act (49 U.S.C. § 40116) also appears to be implicated,
consistent with a decision of the Director subsequent to the briefing of this case. Section 40 116(e)
allows airports to impose fees on users - but to qualify for the exemption, those fees must be
reasonable. See Star Marianas Air v. Commonwealth Ports Authority, no. 16-18-01, Director's
Determination, at 13 (May 5, 2020) ("[a] properlyformulated rates and charges methodology does
not constitute an illegal head tax") (emphasis added).
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has recognized in its review of claims predicated on Grant Assurance #22, the same fee-setting
standards are not required for dissimilar aeronautical activities - including activities that appear
superficially similar, such as FBO services. See, e.g., Truman Arnold Companies v. Chattanooga
Metropolitan Airport Authority, no. 16-11-08, at 31 (October 4, 2013). See also Alaska Airlines,
et al. v. LAWA, Order 2007-6-8, at 54 (June 15, 2007) (fee methodology appropriate for one
terminal held not to be appropriate for another terminal). Moreover, the common practices ofother
airports do set a baseline for what is reasonable. See, e.g., Brown Transport v. City of Holland, no
16-05-09, Director's Determination, at 14 (March 1, 2006) and Skydive Sacramento v. City of
Lincoln, no. 16-09-09, Director's Determination, at 24 (May 4, 2011).

Yet in this case, the City proposed and the Director upheld the use of the same fee
methodology for activities that are obviously distinct, and which no other airport has been
identified to make a practice of valuing by the same methodology. Notably, airport property that
is typically valued on a square-foot basis - such as hangars and office space - is limited in size,
improved, and leased on an exclusive use basis. In contrast, the PDZ is expansive, unimproved,
and non-exclusive. These are significant differences, consistent with the FAA's well-established
position that even much smaller distinctions provide a basis for independent rate-setting. Cf
Pacific Coast Flyers. Inc. v. County of San Diego, no. 16-04-08, Director's Determination, at 43
(July 25, 2005) (contrasting hangars with no electricity or other utilities with new full service
facilities).

Mile-Hi doubts that the use of the same, square-foot-based methodology for these two
types of property at LMO ever could be justified as reasonable. But in this case neither the City
nor the Director even tried; they simply asserted that the methodology could be transplanted, and
said no more. That is a consummate example of arbitrary and capricious agency decision-making.
Contrast National Steel Corporation v. United States, 870 F.Supp. 1130, 1136 (CIT 1994) ("[a]
rational relationship must exist between the data chosen and the matter to which they are to apply")
(internal quotation marks omitted); Appalachian Power Co. v. EPA, 249 F.3d 1032, 1054-55
(D.C.Cir. 2001) (agency must explain its assumptions and methodology). Cf Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-93 (1992) (for expert testimony, requiring an
evaluation of whether "the reasoning or methodology ... properly can be applied to the facts in
issue").2

2 The Director briefly acknowledges that this methodology has highly problematic implications,
cautioning that it should not be used for certain other airport property (e.g., runways and taxiways).
See Director's Determination, at 12. But there is no explanation of that limiting principle - i.e.,
why shouldn't the same methodology be an option for those areas, which are expansive and non-
exclusive, akin to a PDZ? Contrast Letter from D.J. Gribbin, General Counsel, FAA, to Randall
H. Walker. Director of Aviation, Las Vegas McCarran International Airport, at 7 (August 15,
2008) (cautioning that a landing fee which incorporates a charge for time spent on the runway
must be justified, "because a user's occupation of the runway typically would have no effect on
other operators unless there were other operators seeking use of the runway at the same time").
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Perhaps in tacit recognition of the unsuitability of a square-foot methodology for a PDZ,
the City modified it to only assess 30% of the fees that would be assessed for the same square
footage for a hangar. See, e.g., the City's answer dated June 14, 2019, at 9. But this percentage
appears to have been drawn from a hat. There is no explanation of how it was calculated, so not
only is it not reasonable; it also is not transparent.3 See United Airlines v. Port Authority ofNew
York and New Jersey, no. 16-14-13, Order Affirming in Part and Remanding in Part, at 24-25
(January 11, 2021) (finding lack of transparency where airport admitted that it "no longer has
information available" to explain 38% markup). Notably, hangars are typically occupied 24/7 -

i.e., even if an aircraft is not present, accessories likely are, and in any case the tenant has exclusive
use ofthe space. In contrast, the use ofthe PDZ is not only non-exclusive but fleeting; each jumper
spends only a few minutes in that space.4 Given the minimal actual occupancy of the PDZ, if any
adjustment is proper, it likely would be closer to 3% than 30%. But the issue for the Associate
Administrator is not exactly what the adjustment should be but rather if the City - and Director -
even assuming the validity of the underlying methodology, further have established that the
percentage adjustment was valid. The reason they have not met this burden is clear - the
adjustment was manifestly neither reasonable nor transparent.5

A further issue is the Director's conclusion that because the square-foot methodology for
the PDZ allegedly would impose a reasonable fee on Mile-Hi if computed on a per-jumper basis,
the methodology itself is reasonable. See Director's Determination, at 12. The error in that logic
is obvious. Even ifthe outcome for Mile-Hi is reasonable, that does not mean that the methodology
itself is reasonable - i.e., ifthe outcome for other operators would be extortionate, the methodology
is non-compliant. For example, the $99.36 per day fee for use of the PDZ would, for an operator
of a Cessna 182 that conducted a single drop of two jumpers per day, result in a per-jumper fee of
$49.68. Mile-Hi respectfully submits that the fee would penalize - and effectively strangle - new
skydiving businesses, and accordingly would not be a reasonable fee; a methodology that would

- The City also suggests that its choice of a percentage should be considered more favorably
because it selected a 30% figure rather than the 60% figure suggested by the ADO. See id. But
that suggestion by the ADO also was not reasonable or transparent, not citing any precedent or
reasoning - and in any case, was improper, given that FAA should not set the actual level of a fee.
See, e.g., Airport Compliance Manual, FAA Order 5190.6B, § 18.7(c). The Director recognized
that the ADO acted improperly, but did not address whether the City's reliance on the ADO was
therefore irrelevant to the FAA's analysis. See Director's Determination, at n.7.

The City-commissioned safety study - although defective, as the FAA correctly recognized (see
Director's Determination, at 8) - did observe that "[s]kydivers appeared to remain at the spot they
landed for 2-3 minutes." See the City's answer dated June 14, 2019, Exhibit 21, Attachment C, at
2.

Yet another defect in the methodology is that it could cause skydiving operators to be double-

charged. In calculating new fees, Mile-Hi posits that FAA effectively requires airports not to
charge tenants for costs implicitly included in existing fees (e.g., fuel flowage fees).
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produce such an outcome should not be validated by the FAA.6 Notably, the Director previously
has recognized that even if a methodology would not necessarily result in a violation vis-à-vis a
complainant, if the methodology could have improper results for other airport users, an airport
sponsor should revise it. See Scott Aviation v DuPage Airport Authority, no. 16-00-19, Director's
Determination, at 28 (July 19, 2002).

Ironically, the City previously asserted that it was obligated to modify its PDZ fees because
it was concerned that the prior fee possibly could result in discrimination (although no support for
this proposition was ever provided), and because it was uncertain of the underlying methodology.
See, e.g., the City's answer dated June 14, 2019, at 27. But as established above, the replacement
- the square-foot fee methodology - both demonstrably risks discrimination and facially lacks any
explanation. The City, by its own asserted reasoning, has made the situation worse, not better.

In any case, the Director should have been dubious of the City's proffered explanations
and scrutinized them carefully - not with a mere single paragraph of citationless discussion. The
City modified the PDZ fees at LMO in order to raise additional revenue for the airport as a whole,
not to address any cost deficit related to the PDZ. See, e.g., id.; Mile-Hi's July 1, 2019 reply in
this docket, at 13; Director's Determination, at 12. Although the City was not obligated to use a
cost-based methodology, in this case the new fees were deliberately unconnected to the costs of
maintaining the PDZ, and acknowledged by the City inconsistent with the methodology for - yet
an order of magnitude higher than the fees for skydiving at other airports. See, e.g., Mile-Hi's
reply dated July 1, 2019, at 22-23. That, along with the City's overall disingenuous explanation
of its motives (and also the associated implication that skydiving operators should pay for more
square footage in order to ensure safety), at a minimum should have made the City's methodology
subject to greater scrutiny by the Director, not less. See Bombardier, at 45 ("the City cannot require
one aeronautical user group to pay the costs properly allocable to other users or user groups") and
at 39 (noting that atypically high fees were not inherently discriminatory, but "illustrate[d] that the

methodology is not the result of generally accepted practices used within the industry").

6 This is not a mere hypothetical. According to information provided to Mile-Hi by the United
States Parachute Association ("USPA"), the Greeley-Weld County Airport ("GXY") in Greeley,
Colorado newly has proposed a similar methodology - only with a higher square-foot fee, charged
only on an annual basis -which would require a small skydiving operator to pay more than $43,000
per year to conduct any drops at the airport, and which would effectively be an access ban.
Although this proceeding does not concern GXY's circumstances or compliance, the Associate
Administrator should be alert to the real-world consequences of the Director's Determination.

Moreover, the Director apparently concluded that the average fee for Mile-Hi was reasonable
based on the average number ofdays on which it conducts drops and the average number ofannual
jumpers. But that disguises potential swings in the imputed per jumper fee from day-to-day (e.g.,
if Mile-Hi itself conducts only a single flight on a given day). Moreover, Mile-Hi would never
have been able to build its business and achieve those numbers if the same fees had been in place
when it initially started operations. No further explanation of the FAA's conclusion is provided.
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Mile-Hi submits that the ultimate issue on appeal is simple: the Director facially erred by
upholding as reasonable a methodology that was almost entirely unsubstantiated, and to the extent
that a few scraps of information were provided (e.g., regarding the percentage adjustment), they
were not transparent and provide no further justification for a methodology that is unreasonable
both in theory and as applied. Ifthe Associate Administrator does not outright reverse the decision
below on this issue, at a minimum this matter should be remanded, for reconsideration of whether
there is a record to support that decision, and appropriate substantiation of that reasoning.

Issue #2 - The Director improperly relied on discarded and nonprofessional materials.

Additionally, in its complaint Mile-Hi argued that in approving the current PDZ at LMO,
the City (and, subsequently, the FAA) relied on materials which are inconsistent with the
recommendations ofthe USPA for a PDZ - the recognized gold standard. In particular, to support
the current PDZ configuration, the City cited a rejected draft of an advisory circular, along with a
technical report that was not and did not purport to be prepared by an expert in skydiving matters.
See, e.g., the City's brief dated June 14, 2019, at 6. The Director's tacit approval of the City's
reliance on these materials (see Director's Determination, at 13), in contrast to USPA
recommendations, is directly contrary to FAA's own guidance; unexplained by the Director; and
simply improper. As a result, the Director's conclusion which follows from that deficient analysis
- i.e., that the City is in compliance with its grant-based obligations to the FAA - is unreliable,
and this matter at a minimum should be remanded for further consideration, if not reversed.8

Notably, the FAA recognizes that:

The USPA developed basic safety requirements and information for skydiving
activities. ... While not approved by the FAA, the BSRs are considered industry
best practices and are widely accepted for use by individuals and parachute centers.

Sport Parachuting, Advisory Circular 105-2E, § 5(a) (2013). This same guidance has appeared in
the predecessors of that circular since at least 1991. And the B SRs define the minimum standards
for a PDZ not based on square footage but radial distance (see https://uspa.org/SIM/2#1J) - e.g., a
radial distance of 100 meters, or approximately 330 feet. Moreover, the radial distance is intended
to establish a minimum area that is clear of hazards - not to set a maximum; the USPA guidance
does not define a dimensional shape with borders for a parachute landing area. Notably, the safety
study commissioned by the City - even though defective, as the FAA correctly recognized (see
Director's Determination, at 8) - acknowledged the authority warranted by the BSRs, and further
recognized that the PDZ at LMO did not meet BSR standards. See the City's answer dated June
14, 2019, Exhibit 21, at 8, 10.

8 At the same time, to the extent that the City has asserted that the current PDZ is "appropriately
sized" (see the City's brief dated June 14, 2019, at 21) - and to the extent that the FAA has
concurred - the City should not now or subsequently be heard to assert safety as ajustification for
mandating an increase in the size ofthe PDZ so long as its chosen methodology is in effect - which
would have the practical effect of requiring additional fees to be paid for skydiving.
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In contrast, the draft Change 19 to Airport Design, Advisory Circular 150/5300-13, upon
which the City relies was never adopted by the FAA - and with good reason. As the USPA and
other interested parties explained in comments, the proposed changes were deeply flawed,
including the unexplained proposal to set a 338,000 square-foot standard for PDZs, an apparent
misunderstanding of USPA's radial-based guidance. See Comments of the USPA (August 12,
2012) (https ://www.regulations.gov/document?D=FAA-20 12-1192-0224). See also Affidavit of
USPA Executive Director Edward M. Scott (Exhibit 27 to Mile-Hi's reply dated July 1, 2019).

Moreover, both the change and the underlying circular subsequently were withdrawn in its
entirety, and a new circular - 150/5300-13A - issued, which does not include any discussion of
PDZs. Essentially, the City - and, silently, the Director - wrongly rely on guidance that not only
was never adopted, but was renounced.'0 That simply cannot be permissible, based on either FAA
guidance, or general principles of administrative law. See Frank Hinshaw v. The State of Hawaii,
Docket No. 16-12-04, Director's Determination, at 3 (August 18, 2014) (Change 19 was only a
draft and FAA and sponsors must "remain in current compliance with current FAA regulations
and policies"). See also U.S. ex rel. Phalp v. Lincare Holdings. Inc., 116 F.Supp.3d 1326, 1355
(S.D.Fla. 2015) ("[g]uidance that is withdrawn without explanation has no power to persuade");
Kelley v. Iowa State University of Science & Technology, 311 F.Supp.3d 1051, 1062 (S.D.Iowa
2018) ("the Court has located no case suggesting that withdrawn guidance should inform its
assessment").

The City (and, tacitly, the Director) also relies on a report, "Development of Criteria for
Parachute Landing Areas on Airports" (AR-i 1/30) which was prepared by the William J. Hughes
Technical Center. The authors of this report did not claim - and do not appear to have - any
expertise in skydiving, but instead asserted that the USPA' s standard computed to roughly 338,000
square feet, and without any explanation added that "[a]ny other shape with an area equaling
338,000 sq. ft." would be acceptable. Moreover, contrary to the City's claim (see, e.g., the City's
answer dated June 14, 2019, at 8), USPA was not consulted in the preparation of the report. See
Affidavit of USPA Executive Director Edward M. Scott.

The Director determined that Mile-Hi had failed to present "an argument necessary to
persuade the Director that 338,000 square-feet is too small for a PDZ." See Director's
Determination, at 13. It is difficult to conceive of what would have convinced the Director
otherwise, if Mile-Hi's citation ofthe FAA-recognized gold standard for skydiving safety was not
enough. In contrast, the Director provided no explanation ofwhy - or even how - he and the City
could rely on discarded and nonprofessional materials to conclude that the City's PDZ is compliant

These comments are cited because of their relevance to legal and not factual issues. In any case,
FAA can and should take notice of this pleading, and other relevant records in its own files.
"Administrative or official notice is the administrative law counterpart to judicial notice." See
Bodin v. County of Santa Clara, no. 16-11-06, Final Agency Decision, at n.22 (August 12, 2013).

105ee also Letter from USPA Executive Director Edward M. Scott to Kevin Willis (December 28,
2016) (noting the prior rejection of Change 19). This letter, from the Director's own files, also
should be susceptible to administrative notice.
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with FAA requirements. To the extent that the record is devoid of any such explanation, and thus
devoid of a foundation for the Director's subsequent finding that the City is compliant with the
federal grant assurances, Mile-Hi respectfully submits that this issue must be revisited, to
determine if the Director's conclusions about the PDZ - and following upon that, his finding of
the City's compliance - can be sustained based on other materials in the record.

Issue #3 - The Director failed to address whether the reduction in the PDZ was reasonable.

There is a further issue for the Associate Administrator's review. Consistent with the
discussion above, Mile-Hi does not in this proceeding dispute that the current PDZ at LMO meets
minimum standards of safety, despite its noncompliance with the USPA BSRs (and, derivatively,
FAA standards). But as also indicated above, that skydiving at the airport is safe does not end the
FAA analysis of the City's compliance with its federal obligations; the Director's analysis cannot
be built on a flawed foundation. And that principle implicates a further issue that was raised by
Mile-Hi, but was not addressed by the Director - namely that the City arbitrarily reduced the size
ofthe PDZ at LMO, and by so doing has radically reduced the relative level of safety for skydivers
at the airport. See, e.g., Mile-Hi's complaint dated March 8, 2019, at 26. The Director's failure
to address this issue - and to require justification for actions taken by the City that degrade the
safety of skydiving at LMO, even though skydiving at LMO remains safe - was erroneous and
unjustified, and now requires careful scrutiny by the Associate Administrator.

An airport does have some discretion in designating the location of a PDZ. See, e.g., Sport
Parachuting, Advisory Circular 105-2E, § 6(c)(2). But as for other actions taken by airports, the
grant assurances require that the discretion be exercised reasonably. As the FAA is aware, many
airports routinely designate PDZs that significantly exceed the USPA BSRs, to provide a higher
margin of safety. Moreover, in this case, there is no dispute that the PDZ at LMO previously was
much larger than it is today - and it follows axiomatically that even if the current PDZ is safe, the
former, larger PDZ was safer. Indeed, the Director implicitly so recognized, by confirming that
landings outside the current, minimally-sized PDZ are to be expected, and should not be penalized.
See, e.g., Director's Determination, at 10. And overall the FAA has been emphatic that safety is
not a zero-sum game - airports should not discourage practices that enhance safety, even if an
acceptable level of safety already has been achieved. See, e.g., Letter from Benito De Leon.
Deputy Associate Administrator for Airports, FAA to Gina Marie Lindsey, Executive Director,
Los Angeles World Airports, at 41 (November 7, 2014) (proposed restriction "could influence
operators and pilots to reduce safety margins in making operational decisions" and accordingly
was not reasonable per Grant Assurance #22).

Thus, an additional question that the City - and the Director - should have addressed in
this proceeding is: 7iat, spec/Ically, just fles the reduction of the size of the PDZ at LMO; the
associated relative reduction in the safety of skydiving at LMO; and the associated de facto
conversion ofaeronauticalproperty to a null and non-aeronautical use?

The only answer that can be derived from the record is that the City intended to make
skydiving a "cash cow" and/or to put Mile-Hi out ofbusiness by putting a price on safety - neither
of which should be considered reasonable or otherwise acceptable to the FAA. If the same square
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footage-based fee scheme was applied to the prior, larger PDZ, Mile-Hi would have been required
to pay an annual fee of $192,067 - an increase of more than 2300%. See Mile-Hi's complaint
dated March 8, 2019, at 13. No skydiving operator could afford such a fee - not in a vacuum, and
certainly not in the real world, in which competitors at other airports pay little or no fee for access.
And as the Director's Determination did confirm, the FAA will not allow an airport to effectively
put a price on safety, such as by requiring Mile-Hi to choose either to pay extortionate rent for
additional square footage or to pay penalties for jumper landings outside the PDZ. See id. at 10.

By reducing the size of the PDZ at LMO by more than 80%, the City superficially could
suggest that it acted reasonably from a dollars-and-cents perspective, by "only" increasing Mile-

Hi's fees by 3 50%. But that is no answer for present purposes, because of the inherent reduction
in safety which accompanies the smaller PDZ. The land which comprises the former PDZ is
identified for aeronautical use, but beyond the 338,000 square feet designated as a PDZ now lies
fallow (and, as a practical matter, non-aeronautical). Mile-Hi is not aware of any precedent for an
airport being allowed to take aeronautical property which provides a greater margin of safety out
ofservice without a significant, countervailing justification. The FAA would not allow a federally-

obligated airport to truncate an active, intact runway based on the rationale that the design class of
the typical aircraft serving the airport did not require its entire length, so the extra safety buffer
that pavement provides can be withdrawn at local whim. That also is not a hypothetical; when
Witham Field in Martin County, Florida proposed to shorten its runway, the response was that:

FAA will not consent to access restrictions that have no identified basis or that
adversely impact the utility of an airport when other non-access restricting
alternatives are available. ... [A] reduction in takeoff runway length resulting from
starting a takeoff farther down the runway is inconsistent with the need to enhance
safety because of an increased possibility of an overrun following an aborted take
off. Finally, we disagree with the assertion that the proposed reduction in available
runway length will have no impact on the utility of the airport. We believe a
reduction in available runway length of either 460 or 230 feet can have adverse
impacts on users, particularly on operators of several aircraft types based at the
airport or who routinely use it. Therefore, FAA will not approve an Airport Layout
Plan update which depicts the decommissioning of any pavement on Runway 12-
30.

See Letter from Robert B. Chapman. Manager. Airports Division, Southern Region, FAA to Mike
Moon, Manager, Witham Field, at 2 (January 8, 2008).' Essentially, the same issue arises in this

Notably, Witham Field was represented by the same counsel who now represent the City. See
also Letter from D. Kirk Shaffer, Associate Administrator for Airports, FAA. to Robert Trimborn.
Manager, Santa Monica Airport, at 2 (July 31, 2007) (explaining that proposal to replace pavement
with EMAS was justified only because of exceptional circumstances; "[t]aking runway for an
EMAS installation is unprecedented and is considered acceptable in this case only because it is
essential to achieve the 40-knot performance provided in FAA specifications").
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proceeding - the loss of relative safety without any reasonable, countervailing explanation - and
the outcome should be the same.

To be blunt, although the Associate Administrator should be dissatisfied with the Director's
shallow analysis of the City's methodology (issue #1) as well as by the Director's reliance on
discarded and nonprofessional materials (issue #2), the Associate Administrator should be
outraged by the Director's outright avoidance ofthis issue, which has significant implications both
at LMO and as a matter of general precedent. Safety is not a game, and an airport should neither
be allowed to put a price on safety, nor to reduce safety - even if operations overall remain safe -

without FAA requiring that airport to meet a high threshold ofjustification. If the City's actions
are not outright concluded on appeal to be contrary to its federal obligations, this matter should be
remanded, with instructions that the issue actually be addressed by the Director.

Conclusion

For the reasons set forth above, the Associate Administrator should review and overrule -

or, to the extent necessary, remand - the identified findings in the Director's Determination (or,
insofar as the third issue is concerned, the absence of any findings), because they represent
significant errors of fact and law, and accordingly the ultimate conclusion of the Director's
Determination - i.e., that the City of Longmont, Colorado is in compliance with its obligations to
the FAA - is in error, causing significant prejudice to Mile-Hi as well as establishing precedents
that are likely to significantly harm skydiving and aviation overall.

Respectfully submitted,

J01 A. Silversmith, Esq.
Barbara M. Marrin, Esq.
KMA Zuckert, LLC
888 17th Street, N.W., Suite 700
Washington, DC 20006
(202) 298-8660
jsilversmith@kmazuckert.com
bmarrin@kmazuckert.com
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Mr. W. Eric Pilsk, Esq.
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Jol A. Silversmith



Walenga, Pat (FAA)

From: Jol A. Silversmith <jsilversmith@kmazuckert.com>
Sent: Monday, February 22, 2021 9:18 AM
To: 9 -AWA-AGC -Part-16 (FAA)
Cc: eugene.mei@longmontcolorado.gov;

jaime.roth@longmontcolorado.gov;
epilsk@kaplankirsch.com

Subject: Frank Casares and Mile -Hi Skydiving Center v. City of
Longmont, Colorado, FAA docket no. 16-19-03 -

Notice of Appeal and Brief
Attachments: Notice of Appeal and Brief - FAA Docket No. 16-19-03

-0222 21.pdf

Attached please find the notice of appeal and brief of the complainants in the above-

captioned Part 16 proceeding.

Jol

Jol A. Silversmith
Member
KMA Zuckert LLC
888 17th Street, NW, Suite 700
Washington, DC 20006
+1(202) 973-7918 Direct
jsilversmith@kmazuckert.com

ZUCKERT

IMPORTANT NOTICE: This electronic mail message and any attached files contain
information intended for the exclusive use of the individual or entity to whom it is
addressed and may contain information that is proprietary, privileged, confidential and/or
exempt from disclosure under applicable law. In no event shall inadvertent transmission
constitute a waiver of confidentiality or privilege. If you are not the intended recipient,
you are hereby notified that any viewing, copying, direct or indirect disclosure or
distribution of this information is strictly prohibited and may be subject to legal
restriction or sanction. Please notify the sender or postmaster@kmazuckert.com by



electronic mail or telephone (+1.312.345.3000) of any unintended recipients and kindly
delete the original message without making any copies. Thank you.


