
 

January 31, 2022 
 
BY ELECTRONIC SUBMISSION 
 
Brian Pasternak, Administrator  
Office of Foreign Labor Certification  
Employment and Training Administration  
U.S. Department of Labor  
200 Constitution Avenue NW  
Room N-5311  
Washington, DC 20210  
 
Re: DOL Docket No. ETA-2021-0006. “Adverse Effect Wage Rate Methodology for the 
Temporary Employment of H-2A Nonimmigrants in Non-Range Occupations in the United 
States” 
 
Dear Administrator Pasternak: 
 
The U.S. Apple Association (USApple) writes today to provide comment regarding the Notice 
of Proposed Rulemaking (NPRM), Docket No. ETA-2021-0006, entitled “Adverse Effect Wage 
Rate Methodology for the Temporary Employment of H-2A Nonimmigrants in Non-Range 
Occupations in the United States.” 
 
USApple represents the United States’ 26,000 apple growers, nearly 40 state and regional 
apple associations, and more than 400 apple-related companies.  
 
Our members collectively grow 265 million bushels of apples on average; the U.S. apple 
industry supports 14,000 jobs, generating more than $6.7 billion in total wages, and is 
responsible for almost $21 billion in economic output. 
 
Apple production is labor intensive. More than 60 percent of the total cost of production can 
be attributed to labor. While growers in New England and the Southeast have long relied on 
the H-2A program, a shrinking and unpredictable domestic workforce has driven growers in 
all the major production states into the program. Much of the increase in the H-2A 
applications can be attributed to the apple industry.   
 
While workers brought in through the H-2A program are generally excellent, getting them 
into the U.S. is bureaucratic, often subject to delay, and quite expensive. The costs 
associated with the program are pushing many growers further into nonprofitability.  
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Nationally, the Adverse Effect Wage Rate (AEWR) ranges from $11.99 to $17.51. In apple 
country that range is $14.16 to $17.51 and nearly 90 percent of apples are grown in states 
where the AEWR is between $15.37 and $17.51. This does not account for the additional 
$4.00 to $8.00 per hour in additional costs such as housing, transportation, meals, and Visa 
expenses. Apple states also experienced an increase in 2022 over 2021 wage rates exceeding 
the national average with several states experiencing an increase in the 7 percent to 10 
percent range. The cost growth of the program is becoming unsustainable.   
 
Wage Rates, AEWR and Labor Surveys 
The overall costs of the H-2A program, the free housing and transportation which benefit the 
worker, and the administrative costs from Visas, attorney’s fees, etc. that fall upon the 
grower, all serve as deterrents to using the program. The availability of willing, able and 
qualified domestic workers has declined greatly over the past decade as evidenced by the 61 
percent increase in program usage from 2012 to 2020.  
 
Even when unemployment rates soared in the early months of the pandemic, applicants for 
farm jobs did not increase. The National Council of Agricultural Employers (NCAE) surveyed 
all 50 State Workforce Agencies (SWAs), receiving responses from just over half, including all 
the large labor-intensive agricultural production areas. NCAE asked for data as to how many 
domestic referrals were made for jobs advertised under the H-2A program between March 
1, 2020, and May 15, 2020. The response was 337 domestic applicants applied for more than 
97,000 jobs. 
 
Does an adverse effect even exist? USApple recommends that the Secretary should, on an 
annual basis, determine whether there is an adverse effect on U.S. workers created by the 
employment of H-2A workers per statutory requirements.  If there is no adverse effect, there 
is no need for an Adverse Effect Wage Rate.   
 
If the AEWR is maintained, benefits accrued to the worker, such as housing and 
transportation, should be factored in. If the purpose behind the AEWR is to set a wage rate 
such that employing H-2A workers is not less expensive than employing an able, willing, and 
qualified U.S. workers, then it stands to reason that the full cost of employing the H-2A 
worker must be considered. 
 
In addition, the current AEWR is calculated based on the Farm Labor Survey (FLS) which is 
flawed for many reasons. The sample size is too small and measures “gross earnings” that 
include bonus pay and piece rates which skew the results, as well as overtime pay in some 
states. The mean of the data rather than the median is then used, further distorting the 
results.   
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Furthermore, as the H-2A program continues to grow it will become more and more difficult 
to find growers outside the system to survey, further compounding the problem and 
skewing the results. 

For example, in Washington where H-2A workers represent a substantial percentage of the 
agricultural workforce, the artificial H-2A rate is driving up the non-H-2A wages paid and 
therefore skewing the survey results that set the following year’s wage rate. It is now 
commonplace in Washington for non-H-2A growers to set their wage rates each year at $1-
$2 more than the AEWR to prevent their domestic workers from leaving to access H-2A wage 
benefits at neighboring farms.  

By excluding H-2A workers from the FLS, non-H-2A employers – who pay rates higher than 
the AEWR – represent a disproportionate percentage of those surveyed to establish the 
following year’s wage rate. Additionally, the survey was never intended to set wages, but to 
determine the number of agricultural workers in the U.S., because of this the use of the FLS 
is a flawed mechanism to set the AEWR. 

As H-2A usage reaches a threshold where a survey of “domestic workers” is no longer 
statistically valid, the survey should be eliminated since it has now become a survey of both 
H-2A and domestic workers causing an echo chamber for the wages H-2A employers are 
required to pay.    
 
A better alternative would be to annually adjust a base wage or wages using a broader, more 
realistic measure of the cost of labor in the U.S. economy, such as the Employment Cost 
Index (ECI). The bipartisan immigration bill that passed the Senate in 2013 included annual 
wage indexing using the ECI, which does not see the same volatility of the FLS. The 
legislation also included a percentage-change “floor” and “ceiling” to further limit 
uncertainty. This approach would not rely on FLS (or OEWS) going forward and would 
address dual concerns of avoiding wage stagnation while providing famers with greater 
planning certainty. The Department need not wait on Congress; it has the authority to enact 
this now.  
 
Job Duties Outside of the FLS Field and Livestock Category & Multiple Classifications  
The NPRM proposes an annual average hourly gross wage as reported in the FLS. If not 
available, the AEWR would be set using the statewide annual average hourly grows age in 
the state as reported by the Occupational Employment and Wage Statistics (OEWS). This is 
problematic as the OEWS does not survey farms and ranches. Therefore, applying the OEWS 
wages to duties performed on farm further distorts the AEWR from actual market wages on 
farm. 
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The NPRM also proposes that if all job duties do not fall within a single occupation, then the 
highest AEWR for any occupational classification must be applied. This seems better suited 
for a factory or office environment than for agriculture. It is very common, particularly for 
small and midsize operations, to have crop workers who must occasionally operate 
equipment or perform a task in another wage category.  
 
Examples include: 
 
Driving:  Many apple growers report that H-2A workers routinely drive their colleagues to 
the orchard or into town for trips to the store.  This is true in multiple states in both small 
and larger operations. Growers report that as difficult as it is to find people for full-time 
seasonal jobs it is nearly impossible to find workers for part time seasonal work. In the case 
of driving, it might typically be 30 minutes to an hour per day during the work week and 2 to 
3 hours on the weekends for trips to town. The workers prefer driving themselves as it 
provides more flexibility and independence, and they are on the same schedule. 
 
Construction: A grower installed a new well for the purposes of irrigating his orchard. The 
well and irrigation system required a control box which needed to be housed in a protected 
structure. This grower and three of his H-2A workers constructed the shelter for this control 
box. It took approximately four hours.  
 
In another example, downed trees have knocked down the fence surrounding the orchard, 
allowing deer to access the orchard. The grower along with several of his H-2A workers take 
a break from the harvesting work they had been doing to clear the trees and replace the 
broken fence. 
 
A grower who has a 40-man crew has four of them spend about one week out of a 36-week 
contract remodeling H-2A housing and re-roofing a shop. 
 
Forklift:  A grower with a 40-man crew has two workers who drive forklifts in the field during 
harvest, and at other times throughout the year. They are loading fruit onto trucks and 
moving other things around as needed. This forklift work is similar to tractor work as they 
are only lifting the items 5 to 6 feet to reach the truck. These tasks could be accomplished 
with a tractor, but it would take twice as long. This grower estimates that operating a forklift 
account for about 1 percent of his contract hours. 
 
An apple packer has employees who work in the packing house performing a variety of tasks 
including occasional operation of the forklift. The packer estimates the time spent operating 
the forklift is never more than the equivalent of one day per week. 
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These are but a handful of examples of the multi-tasking that takes place each day to run a 
successful business. 
 
Would any or all of the examples cited result in an employee being reclassified into another 
job category outside of the field and livestock category? If so, would these rulings be 
consistent from year-to-year and from state to state?  
 
USApple recommends that the worker be classified and paid based on their “primary” 
occupation, i.e., at the classification level that covers at least 50 percent of their duties over 
the life of the contract.   
 
It has been suggested that growers could file separate contracts to address the work being 
done outside of the field and livestock category. Filing additional contracts is problematic for 
the following reasons: 
 

• Compensating some workers more than their peers because they are performing a 
task such as driving or construction a few hours a week would present significant 
management challenges. It would impact the morale of the workers being paid less 
as they are doing 95 percent of the same job as the higher paid worker.  
 

• Additional contracts are more expensive. One medium sized employer explained he 
would have to file four contracts instead of one. Each contract costs $5,000 so even 
without taking into consideration the higher wages – which would be significant – he 
would pay $15,000 in additional fees. 
 

• Additional contracts create an additional administrative burden and potential for 
compliance errors. This will disproportionality impact growers with smaller 
operations who have fewer workers performing more tasks and a smaller staff to 
administer the program.  
 
 

• The impact of this change writ large would be a substantial increase in overall 
applications and this will impact the ability of federal agencies and state workforce 
agencies to process the applications in a timely manner. 

 
The primary duty rule should determine the H-2A wage rate. The bipartisan Farm Workforce 
Modernization Act (FWMA), which passed the House in December of 2019 and March of 
2021 proposes just that. Under the FWMA, reclassification to another wage rate from the 
AEWR would only occur if the new task was the primary duty of the worker -- in excess of 50 
percent of the worker’s time.  
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If the primary duty rule is not applied than the individual employees should be paid at the 
wage rate of the classification they fit under for the time in which the activities are 
performed. For example, if the worker spends 80 percent of his/her time doing tasks 
covered under the field/ livestock category and 20 percent of his/her time driving a truck or 
performing some other tasks outside of the field/livestock category.  
 
However, this approach would, again, create a disproportioned burden on smaller 
operations with fewer workers. For example, a grower with only 10 H-2A workers may need 
those workers to spend 80 percent to 90 percent of their time doing tasks that fall under the 
field/livestock category but may need those workers to spend 10 percent to 20 percent of 
their time doing various tasks that fall outside of that category. If that 10 percent to 20 
percent is now in multiple job categories, the administrative burden and cost as well as the 
possibility of a record keeping discrepancy increases exponentially.  
 
State Prevailing Wage Surveys 
USApple does not believe that it is necessary to conduct State prevailing wage surveys. A 
variety of factors make it nearly impossible to establish an accurate rate. State prevailing 
wage surveys must be designed to measure the prevailing wage over the course of the year 
or season and not just at peak harvest. Surveys designed to capture only the peak time of 
need distorts the results and should not be accepted by the Department. Wages should be 
determined based on the median and not the mean of the survey results. The Secretary 
should only approve surveys appropriately performed and statistically valid. 
 
Program Eligibility 
USApple recommends removing the requirement for packing houses that at least 50 percent 
of the fruit must be from the employer in order to utilize the H-2A program. Securing an 
adequate workforce for the packing house is becoming increasingly challenging. These are 
positions that are eligible for the H-2A program except for the requirement. The H-2B 
program is over-subscribed and the timing of the packing house needs makes it nearly 
impossible to secure workers under that program.  
 
Furthermore, weather conditions and crop size often dictate the breakout of the fruit’s 
origin. In the event of a hailstorm or other weather-related crop loss particularly late in the 
season, a packer who usually has 50 percent or more of his own fruit might have to turn to 
his neighbors to keep this packing lines running and fulfilling contacts. Or, more often, a 
neighbor’s packing operation might be down, meaning that the packer suddenly and through 
no fault of his own finds himself packing 50 percent or more of other growers’ apples. The 
nature of the work is exactly the same – packing a bag of apples does not change based on 
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where the apples were grown. It is arbitrary and artificial to exclude the same work from the 
program based on this factor. 
 
In conclusion, USapple believes this rule is misguided and will create additional 
administrative burden and cost to an already costly program. The Department should 
withdraw this rulemaking and seek input from the regulated community about how to 
proceed. If this rulemaking does go forward it will triple or quadruple the filings the 
Department receives annually and will increase the workload at the state workforce agency 
level, while costing growers more in application costs and providing very little benefit to a 
shrinking U.S. agricultural workforce. 
 
This program is critical to the apple industry with more and more growers entering the 
program each year.  However, it is expensive, bureaucratic and out of touch with the 
realities of today’s production agriculture. 
 
Sincerely, 

 
Diane C. Kurrle 
Senior Vice President 
U.S. Apple Association  
 
 


