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September 3, 2021

Mr. Micheal S. Regan
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue NW,
Washington, DC 20460

Mr. Jaime A. Pinkham

Acting Assistant Secretary of the Army for Civil Works
Department of the Army

108 Army Pentagon, Washington, DC 20310-0104

Re: Waters of the U.S. Docket ID No. EPA-HQ-OW-2021-0328
Dear Administrator Regan and Assistant Secretary Pinkham:

Thank you for your commitment to crafting a reasonable, effective, and durable definition of Waters of
the U.S. (WOTUS) that protects public health, the environment, and downstream communities. We
applaud your intent to rescind the harmful 2020 Navigable Waters Protection Rule (NWPR) ! and we
urge you to quickly re-establish a science-based definition of WOTUS that will allow the Clean Water Act
(CWA) to fulfill its mandate to restore and maintain the chemical, physical, and biological integrity of the
nation’s waters.

The Consortium of Aquatic Science Societies (CASS) is on the record supporting a science-based
definition of WOTUS for its importance to fish, fisheries, wildlife, watersheds, water quality and supply,
flood control, as well as the people and economies that rely on them.2 The NWPR significantly deviates
from previous interpretations of the CWA and largely ignores and oversimplifies science.> CASS fully
supports the definition of WOTUS in the 2015 Clean Water Rule (CWR)?, which was overwhelmingly
supported by peer-reviewed science.

CASS is composed of nine professional societies representing almost 20,000 individuals with diverse
knowledge of the aquatic sciences. Our members work in the private sector, academia,
nongovernmental organizations, and various tribal, state, and federal agencies. We support the
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development and use of the best-available science to sustainably manage our freshwater, estuarine,
coastal, and ocean resources for the benefit of the U.S. economy, environment, and public health and
safety.

The NWPR is inconsistent with more than a half century of scientific research that demonstrates that the
integrity of “traditionally navigable” waters fundamentally depends on ephemeral (i.e., flow only after
precipitation events), intermittent (i.e., flow seasonally), and perennial (flow year-round) streams, as
well as on wetlands located both within (i.e., floodplain wetlands) and outside (i.e., non-floodplain or
geographically isolated wetlands) of floodplains.? The very narrow definition of WOTUS in the NWPR
resulted in the loss of protections for millions of stream miles and acres of wetlands, including five types
of isolated wetlands with ecological value disproportionate to their area.

The comprehensive Environmental Protection Agency scientific report that accompanied the 2015 CWR,
“Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the Scientific
Evidence,”” synthesized more than 1,200 peer-reviewed publications. Along with input from 49 experts
and a 25-member panel of the EPA’s Scientific Advisory Board (SAB), this report provided the technical
basis for the 2015 CWR. Substantial additional literature has emerged that reaffirms the report and the
2015 CWR. 8789101112 We stand by this science.

The loss of protections for our nation’s waters under the NWPR threatens fish, fisheries, wildlife, aquatic
ecosystems, and the human populations that rely on them and places the highly valued ecosystem
services that are derived from these systems in great peril.” 13

Unlike the 2015 definition of WOTUS that established protection based on the connectivity of waters,
the NWPR defines a WOTUS in terms of its direct, consistent surface flows with traditionally navigable
waters. This is inconsistent with the full mandate of the CWA and is a critical shortcoming of the NWPR
since many waters that play an important part in maintaining ecological integrity flow ephemerally or
intermittently and fluctuate substantially throughout any typical year.

In the face of climate change, it has never been more important to protect streams and wetlands that
store carbon, provide critical habitat for fish and wildlife, provide flood storage, and maintain
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downstream water quality and quantity.1#*>16 17 Scjence-based Clean Water Act protections can help to
protect the integrity of aquatic ecosystems, maintain crucial ecosystem services for sequestration and
storage of carbon, improve climate resilience, and promote our progress towards the drawdown of
carbon from the atmosphere.’ Rather than protecting our waters’ integrity, the NWPR intensifies their
vulnerability to climate change and extensive and intensive land uses such as agriculture, livestock
grazing, forestry, mining, and urbanization.>*3

Climate change is warming rivers, lakes, streams, and wetlands and significantly altering precipitation
patterns (both increasing and decreasing precipitation depending on season and location) throughout
America and is accelerating and intensifying water-quality problems, altering the functions of aquatic
ecosystems, and impacting species’ ranges and survival.!® These impacts to our nation’s waters extend
from small lakes and streams to large rivers like the once perennial Gila, lower Colorado, and Rio Grande
rivers. These changes are not just theoretical; scientists are already seeing massive shifts in seasonal
flows, stream length, and surface flows from climate change and land use shifts, water withdrawal, and
groundwater pumping.t’”

By length, approximately half of stream channels in the conterminous United States are ephemeral, and
50% of these are no longer protected under the NWPR; thus, at least 25% of the nation’s stream
channels have now lost protection.'® Removing previous protections from millions of miles of these
ephemeral headwater streams will only exacerbate the transformation of historically perennial streams
and rivers into highly vulnerable intermittent and ephemeral streams and rivers. The NWPR reduces
protections across the nation, with some of the strongest impacts in arid areas of the country, such as in
many states in the Southwest and Southern Plains. As such, the loss of CWA protections will be most
acute where water quantity and quality issues already threaten the sustainability of watersheds and
communities.

The NWPR also abandons the bipartisan and long-standing “No Net Loss of Wetlands” national policy,
first established by President George H. W. Bush, by excluding nonfloodplain wetlands, or wetlands that
are not connected at the surface to navigable waters, from CWA protection. Relying on a surface
connection of a wetland to navigable waters to establish CWA jurisdiction ignores the important
biological and chemical connections with navigable waters that allow these wetlands to play an outsized
role in protecting water quality, reducing flooding and pollution, providing fish and wildlife habitat, and
storing carbon.?

We urge you to quickly establish a science-based definition of WOTUS that will allow the CWA to fulfill
its mandate to restore and maintain the chemical, physical, and biological integrity of the nation’s
waters.
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Thank you for your consideration.

Sincerely,

American Fisheries Society

Association for the Sciences of Limnology and Oceanography
Coastal and Estuarine Research Federation

Freshwater Mollusk Conservation Society

International Association for Great Lakes Research

North American Lake Management Society

Phycological Society of America

Society for Freshwater Science

Society of Wetland Scientists



