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May 13, 2022 

 

Docket Management Facility 

U.S. Department of Transportation 

1200 New Jersey Ave SE 

Room W12-140 

Washington, DC 20590-0001 

 

Re: Notice of Proposed Temporary Waiver of Buy America Requirements                                                               

                for Construction Materials 

Docket No. DOT-OST-2022-0047 

 U.S. Department of Transportation 

 

The American Association of State Highway and Transportation Officials (AASHTO) 

appreciates the opportunity to provide input to the U.S. Department of Transportation (USDOT) 

in response to the Request for Comments on the Notice of Proposed Temporary Waiver of Buy 

America Requirements for Construction Materials, published on April 28, 2022. 

AASHTO is a nonprofit, nonpartisan association representing the state transportation 

departments (state DOTs) in the 50 states, the District of Columbia, and Puerto Rico. AASHTO 

advocates for all transportation modes – air, highway, rail, water, active, and public 

transportation – and its primary goal is to foster the development, operation, and maintenance of 

an integrated national transportation system. AASHTO and the state DOTs have a long history of 

successful partnership and collaboration with USDOT and its modal administrations, and we 

look forward to continuing this important work. As the key partner to USDOT in the federally-

supported, state-administered federal transportation program, AASHTO is pleased to provide the 

following comments and information. 

AASHTO and the state DOTs support the President’s goal of promoting domestic jobs and 

encouraging economic growth by maximizing the use of American-made products and materials 

in federally-funded projects, while also successfully delivering a wide range of critical 

infrastructure projects across the country. In addition, AASHTO appreciates that USDOT has 

listened to concerns regarding potential delays and anticipated disruptions to project delivery and 

has proposed to provide a temporary, 180-day waiver for the new category of construction 

materials. However, it is the consensus of the state DOTs that this time period needs to be 

extended to 18 to 24 months, and additional work needs to be undertaken at the federal level 

during this period to ensure a successful transition to the new Buy America requirements. States 

have significant concerns regarding the readiness of industry for this transition and the 

tremendous potential near-term impacts on the delivery of needed transportation projects for 

communities around the country. The additional time will help to achieve a less disruptive 
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transition to American-made products, as well as to allow for adjustments in the sourcing of 

listed construction materials for manufactured products, which don’t appear to be covered by the 

proposed waiver. AASHTO asserts that it is in the public interest that federal funding of critical 

infrastructure projects that improve mobility and access for the American public not be disrupted 

while transportation agencies continue to make good-faith efforts to integrate the new 

requirements. 

Implementation Challenges and Concerns 

Currently, domestic manufacturing is unable to ensure availability and timely delivery of many 

materials needed for transportation projects that are underway, resulting in sometimes significant 

project delays and increased costs for limited materials. Various parts of the country are 

experiencing significant availability and supply chain issues with items including structural steel, 

guardrail, wire mesh, epoxy products, lumber, and rubber. In addition, many of the construction 

materials covered by the new Buy America requirements are currently sourced through both 

domestic and international markets, depending upon the region of the country and the availability 

of suppliers. Internationally-sourced materials include petroleum-based products (such as PVC 

conduit and asphalt binder), electronic components, geotextiles (engineering fabrics), glass beads 

for retroreflective markings, and niche products such as components of movable bridges. The 

new Buy America requirements will exacerbate delay and cost concerns if contractors are forced 

to abruptly shift material purchases to domestic sources that may struggle with availability due to 

limited quantities or high demand. A more gradual approach to the implementation of the new 

Buy America requirements – including providing support to the industry as they work to increase 

production and establish new material sources within the United States – is needed to encourage 

industry development while minimizing disruptions to project delivery and ensuring that current 

supply issues are not intensified. 

The federal government also needs to conduct robust market research on domestic suppliers and 

supply chains prior to implementing any new Buy America requirements in order to determine 

an appropriate approach to implementation, as well as to determine where flexibility will be most 

needed. Supporting Buy America includes boosting domestic manufacturing, creating new jobs, 

and keeping current workers on the job. To achieve these goals, state DOTs need the flexibility 

to continue utilizing materials that have been stored or already purchased prior to flipping the 

switch on new Buy America requirements, especially given public expectations driving the need 

to deliver infrastructure at the higher investment levels found in the Infrastructure Investment 

and Jobs Act (IIJA). Requiring products produced prior to the finalization of the new 

requirements to be discarded will only hurt American industries, the people they employ, and the 

public citizens who expect results from their increased investment in transportation. 

In addition, domestic manufacturers need to find and train additional skilled workers and 

establish efficient, quality processes and procedures in order to ramp up production to required 

levels. Given the shortage of workers in all industries and the significant amount of funding 

expected to be invested in transportation projects, USDOT needs to be both thoughtful and 

flexible with its requirements and restrictions in order to encourage industry growth without 

inadvertently running existing manufacturers out of business that cannot quickly source 
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American-made materials, and without contributing to the significant inflation in prices that is 

already occurring. 

Sequence of Events  

In general, the sequencing proposed for compliance with new Buy America goals and objectives 

is not workable. The manufacturing base needs to be established to support the Buy America 

objectives prior to rigorous implementation of any new requirements. As stated in the Office of 

Management and Budget (OMB) memo, M-22-11, dated April 18, 2022: 

“MIAO [Made in America Office] aims to increase reliance on domestic supply chains 

and reduce the need for waivers through a strategic process aimed at … gathering data to 

support decision-making to make U.S. supply chains more resilient; bringing increased 

transparency to waivers in order to send clear demand signals to domestic producers; and 

concentrating efforts on changes that will have the greatest impact.”  [Emphasis added.] 

Thus, instead of focusing on developing “robust enforcement and compliance mechanisms” as 

discussed in the USDOT Request for Comments, the administration’s first step in the transition 

to new Buy America requirements should be to gather data on domestic producers and supply 

chains, and share that information with infrastructure owners and operators. As data are 

collected, USDOT should work with the Made in America Office to grant additional targeted, 

time-limited waivers for products and materials that are “non-available,” or for which there are 

domestic sourcing challenges, to help ensure that projects are not delayed while the industry 

establishes itself or ramps up production to meet demand. The OMB memo states that these 

time-limited waivers are “designed to ensure that, as domestic supply becomes available, 

domestic producers will have prompt access to the market created by the program” and suggests 

defined periods of time for the waivers.  

The administration’s next step should be to focus strategically on strengthening the industries 

that have the greatest potential to grow domestic jobs and increase domestic production and 

manufacturing, while also ensuring that critical construction materials can be made available to 

minimize project delivery delays. As American-made products reach reasonable capacity, the 

waivers can be sunsetted. Concurrently, state DOTs can work to develop comprehensive 

strategies for compliance, which will necessitate coordinating and modifying procedures and 

contracts across multiple program areas, as well as with industry partners. Such efforts will 

include: 

 Reviewing guidance and identifying affected programs and program areas;  

 Identifying and inventorying affected program policies, procedures, and guidance;  

 Developing and issuing updated policies, procedures, and guidance in collaboration with 

internal and external stakeholders;  

 Updating computer systems as necessary to enable compliance monitoring; and  

 Capturing and analyzing the data and making necessary adjustments to procedures and 

systems. 
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Thus, while AASHTO appreciates the need to move expeditiously to fully implement the Buy 

America requirements in IIJA and the President’s Executive Order, the practical ability to 

accomplish the needed data collection, analyses, and implementation processes will take 

significantly longer than the 180-day time period proposed in the waiver. It is anticipated that 

FHWA will need at least 12 months to work with state DOTs to solicit comments and address 

definitions, processes, and certifications necessary for the successful implementation of these 

new requirements. In addition, AASHTO estimates that the construction industry and supply 

chain will need at least 24 months to establish additional sources for the mass production of 

domestic manufactured products and construction materials. 

Scope of the Proposed Temporary Waiver 

Expansion of the proposed waiver is also needed to cover construction materials that are 

combined with other materials into manufactured products. The proposed waiver only appears to 

apply to materials classified as construction materials. According to the OMB memo referenced 

previously:  

“…an article, material, or supply should only be classified into one of the following 

categories: (1) iron or steel; (2) a manufactured product; or (3) a construction material.” 

“…items that consist of two or more of the listed materials [i.e., materials defined as 

“construction materials”] that have been combined together through a manufacturing 

process, and items that include at least one of the listed materials combined with a 

material that is not listed through a manufacturing process, should be treated as 

manufactured products, rather than as construction materials.” 

Thus, while the Buy America requirements for individual construction materials are temporarily 

waived, products consisting of two or more materials are classified as manufactured products and 

are not covered by the waiver, even if one of the materials in the product is a listed construction 

material. Many manufactured products include products from the list of construction materials, 

including composites and plastic pipe, electronic equipment, reinforced concrete pipe, glass fiber 

reinforced polymer, and aluminum products. These products will be abruptly restricted from 

purchase as of May 14, 2022, as they are outside the purview of the waiver. This situation is 

likely to result in reduced availability and increased prices due to demand. AASHTO anticipates 

significant project delivery issues if manufactured products, as defined by OMB, are not 

included in the waiver. 

Application to Technology Infrastructure 

In addition, the application of Buy America to new manufactured products is also likely to 

negatively affect the acquisition of technologies that are new to Title 23 eligibility, such as EV 

charging infrastructure and emerging technologies that support connected vehicles and 

conversion to cellular V2X roadside communications. For example, given the timeline for 

development of EV charging plans, the desire to deploy infrastructure quickly, and the sudden 

expansion of the customer base, a longer waiver or increased flexibility in certain products is 

needed to ensure early success. To support the objectives of Buy America, DOTs will need to 
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have the flexibility and tools to deliver infrastructure at the new investment levels despite limited 

domestic product availability in the short term. 

The component sourcing of many technology-based manufactured products also needs to be 

researched further as USDOT finalizes its Buy America requirements so that states can 

determine potential implications. Many of these manufactured products – including such items as 

utility infrastructure, grade crossing warning devices, ITS, traffic signals, and highway lighting – 

have a significant number of components, as well as a significant number of foreign components, 

which will make evaluating any established percentage thresholds difficult.  

Application to Utilities 

The OMB memo does not clearly address whether the new Buy America requirements extend to 

utility relocations required for an infrastructure project. AASHTO has previously recommended 

that utilities be excluded from Buy America requirements.  Existing Buy America requirements 

on iron and steel already cause delays in utility relocations due to unavailability of parts, and the 

waiver application process places additional hardship on small utilities that are already strapped 

for funds and labor. 

Application to Grants 

The OMB memo recommends that federal agencies include language in all Notices of Funding 

Opportunity about Buy America requirements in order to provide applicants fair notice of 

anticipated changes. Until clarifications on these requirements are well established, any grant 

that received applications prior to the clarifications being provided should not be subject to the 

Buy America requirements, as changes after award will inevitably lead to cost increases and 

delays. 

Individual Waivers 

An efficient and timely approach to granting individual product waivers also needs to be 

established as American markets are ramping up to meet demand. It is unclear how the new 

requirements will dovetail with typical construction contracting processes, as states will likely 

need to receive proposals prior to determining the need for a waiver. The current waiver process 

for Buy America often takes an undefined and unpredictable amount of time, leading to 

construction impacts and material delays. The production of, availability of, and access to 

materials varies across the country – especially as it relates to the new category of construction 

materials – so clarity, flexibility, and timely determinations (e.g., within 15 days of the waiver 

request) in the waiver procedures are needed.  

Education and Information Dissemination 

Finally, agencies and industry need education and training on the new Buy America 

requirements with which they must now comply, as guidance is still being developed and many 

of the impacted manufacturers have not previously been subject to these requirements. Agencies 

and vendors need additional time to transition and expand their processes, as well as technical 
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guidance to help ensure compliance with Buy America in this new category, including details on 

manufacturing requirements and documentation needed for certification.  

State DOTs would also find it beneficial, as mentioned in the OMB memo, for USDOT to 

engage with the Made in America Council to develop resource lists for common items, goods, or 

materials for which transportation agencies are experiencing challenges in finding suppliers. 

Summary 

In summary, state DOTs need the following adjustments to the proposed waiver to help ensure a 

more successful transition to the new Buy America requirements, as well as a successful roll-out 

of transportation projects as part of IIJA: 

 The waiver period needs to be extended by 12 to 18 months, and preferably until a 

determination has been made that there is sufficient domestic availability of products to 

support the transportation construction industry without significant delays and/or lengthy 

and unreliable lead times for materials.  

 Manufactured products that consist of one or more of the listed construction materials 

need to be added to the waiver if they are intended to be sourced through American 

markets.   

 The new requirements and transition period need to be reviewed to ensure that the 

implementation of EV infrastructure and other technology-based efforts are not unduly 

delayed. 

 Utility relocations need to be exempted from Buy America. 

 Grant applications submitted prior to final determination of the new rules should not be 

subject to the Buy America requirements. 

 A streamlined process for waiver application and determination needs to be developed. 

 Broad training and information dissemination throughout the broader industry is 

imperative to a successful implementation of the new requirements. 

AASHTO and the state DOTs greatly appreciate the opportunity to provide input on the potential 

impact of the new Buy America requirements on construction materials.  We encourage FHWA 

to carefully consider the input provided herein, as well as in the detailed comments submitted by 

individual states. If you have questions on these comments and recommendations, please contact 

Mr. Jim McDonnell, P.E., Director of Engineering, at (202) 624-5448, jmcdonnell@aashto.org. 

Sincerely, 

 

 

Shawn D. Wilson, Ph.D. 

President, American Association of State Highway and Transportation Officials 

Secretary, Louisiana Department of Transportation and Development 

 

cc: Jim Tymon, Executive Director 

mailto:jmcdonnell@aashto.org

