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SUPPLEMENT NO. 7 TO 

JOINT APPLICATION FOR APPROVAL OF AND ANTITRUST 

IMMUNITY FOR COMMERCIAL ALLIANCE AGREEMENT 

 

On December 1, 2021, Allegiant Air, LLC (Allegiant) and Aeroenlaces Nacionales, 

S.A. de C.V. d/b/a Viva Aerobus (Viva) filed the captioned application (the Application).  

Allegiant and Viva submit the following additional information in support of the Application.  

As the one-year anniversary of the filing approaches, the joint applicants highlight three reasons 

for the Department to consider the record substantially complete and move toward a final 

approval decision, even if the decision is conditional on Mexico regaining Category 1 status 

under the FAA’s International Aviation Safety Assessment (IASA) program. 

 

1.  On January 14, 2022, Viva and Allegiant applied to Mexico’s Federal Antitrust 

Commission (Comisión Federal de Competencia Económica or COFECE) for approval of their 

proposed alliance.  On October 7, 2022, COFECE served its decision approving the alliance on 

Viva and Allegiant.  A certified English translation of the COFECE decision is appended to this 

supplement as Attachment A. 

 



 

The COFECE decision is valid through April 11, 2023.1  While the decision’s period of 

validity may be extended an additional six months,2 any extension would be within COFECE’s 

discretion.  Given the April 11 deadline and the joint applicants’ prudent desire to avoid the need 

for a discretionary extension, Allegiant and Viva respectfully submit that time is of the essence 

vis-à-vis their application to the Department. 

 

2.  DOT issuance of an approval, even if conditional, would be in the public interest.  The 

alliance – the first of its kind among ultra low-cost carriers and not involving a network carrier – 

will bring significant new competition and service options to the U.S.-Mexico market, including 

lower fares, additional capacity on existing routes, and increased overall transborder capacity by 

adding new nonstop flights on routes now served only via connecting service.  Additional public 

benefits include enhancing growth, creating new jobs, and reducing the carbon cost of 

transborder travel.  All these benefits have been discussed at length in the joint application and 

the previous supplements, as have the broader market advantages of having an immunized 

alliance available to compete with the immunized Delta-Aeromexico partnership.3  But the joint 

applicants cannot provide these benefits without DOT action triggered by a declaration that the 

record is substantially complete.  Continued delay will cause harm to United States consumers 

who will be unable to take advantage of lower fares and increased direct service to Mexico.  It 

will also cause harm to Allegiant, its flightcrews and other employees because it will delay 

investments necessary for Allegiant to operate international flights.  As explained further below, 

delay can be alleviated even by a conditional approval. 

 

3.  The joint applicants acknowledge that restoration of Mexico to Category 1 status 

under the FAA’s IASA program has yet to occur, although significant progress has been made.  

And while there is every reason to believe Mexico will be restored to Category 1, the parties 

 
1 See Attachment A, p. 3, paragraph SECOND.  Viva and Allegiant will be obligated to submit to COFECE 

evidence of consummation of the joint venture within 30 business days after its implementation; see id., paragraph 

THIRD. 

 
2 Ibid. 

 
3 While Delta and Aeromexico cannot presently engage in code-sharing due to Mexico’s Category 2 status, their 

alliance retains antitrust immunity (ATI) enabling them to coordinate on matters such as capacity, pricing and route 

entry.  Under present circumstances, Allegiant and Viva cannot even safely discuss such topics.     
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recognize a precise timeline is unknowable.  Allegiant and Viva ask nevertheless that the 

Department proceed expeditiously with the remaining processing of their application, including 

issuance of a conditional final decision if that should prove necessary – the condition being that 

the Department’s order approving the parties’ alliance and granting ATI would take effect only 

upon the FAA’s restoration of Mexico to Category 1 status under the IASA program. 

 

Conditional approval would be fully consistent with the Department’s interests and 

policies under the IASA program of ensuring the highest degree of safety in international 

operations and deferring expansion of such operations by an affected country’s carriers.  A 

conditional approval of the Allegiant-Viva application would not expand international operations 

involving Mexico in any way until Mexico is restored to Category 1.  In addition, the 

Department would confirm with a single voice that further development of such operations must 

await resolution of the IASA issues – indeed, conditional approval would provide an additional 

imperative for Mexico to address any remaining issues raised by the FAA. 

 

Of equal importance, the conditional approval requested above is likely to enable the 

benefits of the alliance to begin flowing to the public significantly sooner than would otherwise 

be the case in two important ways. 

 

First, if the Department delays its declaration of a substantially complete record until 

after Category 1 status is restored, there will be a further delay as the application review process 

is paused and then restarted.  That delay is entirely avoidable.  Allegiant and Viva had originally 

hoped the alliance would be up and running in time for the Winter 2022-23 season.  Clearly that 

will not happen.  But with adequate lead time, Summer 2023 is not a lost cause . . . and Winter 

2023-24 is clearly not a lost cause.  The traveling public should be afforded the opportunity to 

reap the competitive benefits of the alliance’s service at the earliest opportunity, whether 

traveling on an alliance flight or a competitor’s service.  This consideration is all the more 

compelling in the current inflationary environment.  The Department can make that pro-

consumer outcome a reality sooner rather than later, and we ask that it do so. 
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Second, a conditional approval will allow Allegiant the ability to make the significant 

investments in its infrastructure that will accelerate the timeline for deploying its own aircraft 

internationally.  The Department’s May 2022 information request asked about Allegiant’s time 

frame for introducing own-metal transborder service.4  In Supplement No. 6, Allegiant 

responded that it expected to deploy its own aircraft on transborder service beginning as early as 

the first quarter of 2025 or even late in 2024.  Allegiant now is willing to commit to inaugurating 

own-metal service up to six months earlier – by late in the second quarter to the third quarter of 

2024 – provided the Department can issue a conditional approval by April 11, 2023.  Allegiant 

would need to make considerable additional investment, redirect resources from other internal 

projects, and take on substantial additional risk to its growth plan by opting for own-metal 

international service beginning in the second or third quarter of 2024 versus one of the 1,500+ 

domestic route opportunities on the table.  But Allegiant believes this course of action would be 

warranted given the compelling value that timely execution of the joint venture would create.  A 

conditional approval would enable Allegiant to move forward decisively with the increased 

expenditures and implementation that prudent planning would otherwise counsel against.  If the 

Department delays a declaration that the record is substantially complete until Mexico’s IASA 

Category 1 status is restored, those benefits may be further delayed, negatively impacting the 

traveling public, Allegiant, its flightcrews and its other employees. 

 

4.  DOT has already expended considerable effort in response to the joint application – 

see, e.g., Attachment 1 to Order 2022-5-14, a 13-page (single-spaced) information request 

stemming from the Department’s review and analysis of the hundreds of pages comprising the 

original application, the first five supplements and their respective attachments, not to mention 

over one million lines of traffic data.  Allegiant and Viva are very grateful for the time and effort 

DOT has expended to date.  But with the Department having come this far and given the 

parties’ willingness to accept a conditional approval, it would disserve the public interest in 

enhanced transborder fare and service competition for DOT to pause its processing of this 

case. 

 

 
4 See Order 2022-5-14, Attachment 1, Page 7, Question 9(a). 
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5.  In addition to Attachment A, the joint applicants submit two updated documents, both 

of which are confidential, with this supplement:        

 

Document 

Number 

Title of Document Description of Document Number of 

Pages 

37 Updated Page G4-DOT-

00000001 (Document No. 29) 

Summary of Allegiant budget for 

start-up of alliance with Viva  

Spreadsheet 

 

38 Updated Project Milestones Summary of status of various 

components of overall project 

1 

 

Allegiant and Viva hereby incorporate by reference their Joint Motion to Withhold 

Information from Public Disclosure filed in this docket on December 1, 2021.  The documents 

listed above are strictly confidential and would not ordinarily be made available to the public 

under any circumstances.  For the reasons stated in the Joint Motion, Allegiant and Viva request 

that the documents be withheld from public disclosure. 

   

Respectfully submitted, 

/s/ Javier Suarez     

Javier Suarez, Chief Alliances Officer Aaron A. Goerlich    

Aeroenlaces Nacionales, S.A. de C.V. Garofalo Goerlich Hainbach PC 

d/b/a Viva Aerobus    Counsel for Allegiant Air, LLC 

 

/s/ J. Mark Gidley    /s/ Thomas Mueller 

J. Mark Gidley    Thomas Mueller 

White & Case LLP    Wilmer Cutler Pickering Hale and Dorr LLP 

 

Counsel for Aeroenlaces Nacionales,  Counsel for Allegiant Air, LLC 

S.A. de C.V. d/b/a Viva Aerobus 

 

 

 

 

 

November 22, 2022 
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Certificate of Service 
 
 I hereby certify that on November 22, 2022, a copy of the foregoing Supplement No. 7 was served 
via email on the persons listed below. 

 
 
___________________________ 
Vanessa C. Krasniewicz 

 
Robert P. Silverberg (ABX Air/Air Transport International) rsilverberg@sgbdc.com 
Jeff Johnson (ABX Air/Air Transport International) jjohnson@sgbdc.com 
David Heffernan (Alaska) dheffernan@cozen.com 
Robert Wirick (American) robert.wirick@aa.com 
Brent Alex (American)  brent.alex@aa.com 
Molly Wilkinson (American)  molly.wilkinson@aa.com 
Bruce Wark (American)  bruce.wark@aa.com 
Roy Leon (Amerijet) rleon@amerijet.com 
Chris Walker (Delta) chris.walker@delta.com 
Steven Seiden (Delta) steven.seiden@delta.com 
Joanne Young (Eastern/Spirit) jyoung@yklaw.com 
David Kirstein (Eastern/Spirit) dkirstein@yklaw.com 
Sandra Lunsford (FedEx)  sllunsford@fedex.com 
Anne Bechdolt (FedEx) anne.bechdolt@fedex.com 
Brian Hedberg (FedEx) brian.hedberg@fedex.com 
Howard Diamond (Frontier) howard.diamond@flyfrontier.com 
Robert Cohn (Frontier, Republic) robert.cohn@hoganlovells.com 
Patrick Rizzi (Frontier, Republic) patrick.rizzi@hoganlovells.com 
Parker Erkmann (Hawaiian) perkmann@cooley.com 
Reese Davidson (JetBlue) reese.davidson@jetblue.com 
Robert Land (JetBlue) robert.land@jetblue.com 
Mark Atwood (Kalitta) matwood@cozen.com 
Adam Murray (Lynden Air Cargo) amurray@lynden.com 
Rick Zerkel (Lynden Air Cargo) rzerkel@lac.lynden.com 
Jim Davis (Lynden Air Cargo) jdavis@lac.lynden.com 
Malcolm Benge (National Airlines) mlbenge@kmazuckert.com 
Ann Campbell (Northern Air Cargo) acampbell@northernaviationservices.aero 
Robert Jared (Omni Air Intl) rjared@oai.aero 
Kevin Montgomery (Polar) kevin.montgomery@polaraircargo.com 
John Mietus (Sky Lease I) john@mietuslaw.com 
Robert Kneisley (Southwest) bobkneisleyLLC@gmail.com 
Leslie Abbott (Southwest) leslie.abbott@wnco.com 
Eric Levenhagen (Sun Country) eric.levenhagen@suncountry.com 
Rose Neale (Sun Country) rose.neale@suncountry.com 
Jennifer Schwab (United) jennifer.k.schwab@united.com 
Mary McCarthy (United) mary.t.mccarthy@united.com 
Amna Arshad (United) amna.arshad@freshfields.com 
Mary Lehner (United) mary.lehner@freshfields.com 
Benjamin Sanchez (United) benjamin.sanchez@freshfields.com 



 

Anita Mosner (UPS) anita.mosner@hklaw.com 
Benjamin Slocum (UPS) benjamin.slocum@hklaw.com 
Marina O'Brien (UPS) marina.obrien@hklaw.com 
Dontai Smalls (UPS) dsmalls@ups.com 
Paul Doell (NACA) pdoell@naca.cc 
George Paul (NACA) gpaul@naca.cc 
Michael Urban (IBT Local 2118) 
 

murban@theurbanlawfirm.com 

Robert “Rico” Carty (FAA)  robert.carty@faa.gov 
Ellen Dunlap (State) dunlapem@state.gov 
Todd Homan (DOT)  todd.homan@dot.gov  
Peter Irvine (DOT) peter.irvine@dot.gov  
Kevin Bryan (DOT)  kevin.bryan@dot.gov  
Jason Horner (DOT) jason.horner@dot.gov 
David Nickolchuk (DOT) 
 

david.nickolchuk@dot.gov 

Airline Info info@airlineinfo.com 
 




