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CONFIDENTIAL TREATMENT REQUESTED UNDER 14 C.F.R. § 302.12 

Application of:   ) 
     ) 
Western Aircraft, Inc.  )       
     )  DOCKET Nos . _______________ 
for Authority to Engage in   ) 
Scheduled Passenger Operations ) 
as a Commuter Air Carrier Under )   
49 U.S.C. § 41738    ) 
______________________________) 

 

MOTION OF WESTERN AIRCRAFT, INC. TO 
WITHHOLD INFORMATION FROM PUBLIC DISCLOSURE 

Western Aircraft, Inc. (hereafter “Western”), pursuant to section 302.12 of the 

Department of Transportation’s Rules of Practice, moves to withhold from public disclosure 

privileged or confidential commercial or financial information submitted by Western as Exhibit 

“25” to its Application for authority to engage in scheduled passenger operations as a commuter 

air carrier under 49 U.S.C. §41738.  In accordance with Rule 12, the information at issue is being 

submitted herewith in a sealed envelope marked “Confidential Treatment Requested Under 

Section 302.12” and is being filed under seal. 

I. INFORMATION TO BE WITHHELD FROM PUBLIC DISCLOSURE:  

• Management Agreement between WestAirCharter, a Division of Western Aircraft 
and Lāna‘i Air, dated February 12, 2019. 
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II. BASIS FOR CONFIDENTIALITY 

The information being submitted by Western as Exhibit “25” of its Application is 

protected from public disclosure under Exemption 4 of the Freedom of Information Act (FOIA), 

5 U.S.C. § 552(b)(4).   

A. FOIA Exemption 4 Protects the Disclosure of Confidential Commercial 
Information  

FOIA Exemption 4 prevents public disclosure of “trade secrets and commercial or 

financial information obtained from a person [that is] privileged and confidential.”  Historically, 

Exemption 4 has been interpreted as precluding public disclosure of information that is (1) 

commercial or financial, (2) obtained from a person outside the government, and (3) privileged 

or confidential.  Gulf & Western Industries, Inc v. United States, 615 F.2d 527,530 (D.C. Cir. 

1980) citing National Parks and Conservation Ass'n v. Morton 498 F.2d 765 (D.C. Cir. 

1974);1 Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971); Grumman Aircraft Engineer. Corp. v. 

Renegotiation Board, 425 F.2d 578 (D.C. Cir. 1970).  

Under the test created in National Parks and Conservation Ass'n v. Morton, 498 F.2d 

765, 770 (D.C. Cir. 1974), information submitted to government agencies is considered 

confidential under FOIA Exemption 4 and, therefore exempt from disclosure “only if the 

disclosure is likely to: (1) impair the Government’s ability to obtain necessary information in the 

 

1 Discussing the legislative history of the FOIA, the Court noted that after the Congressional hearings, Exemption 4 
was amended to finally provide “trade secrets and commercial or financial information obtained from a person and 
privileged or confidential National Parks at 769.  The amended language makes clear that in addition to the two-
pronged test, the information must be obtained from a person outside the government.  
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future; or (2) cause substantial harm to the competitive position of the person from whom the 

information was obtained.”   

However, in a later case, Critical Mass Energy v. Nuclear Regulatory Commission, 975 

F.2d 871, 884 (D.C. Cir. 1992), the D.C. Circuit clarified “some misunderstanding as to [the] 

scope and application” of the substantial harm component of the two-pronged test in National 

Parks.  The D.C. Circuit limited the application of the National Parks test to information that 

was required to be provided to the government and also established a separate standard for 

determining whether information that was “voluntarily” submitted to an agency is confidential.  

Under Critical Mass Energy, commercial or financial information voluntarily provided to the 

government was categorically protected as long as it was not customarily disclosed to the public 

by the submitter.  Id.  at 879.  

More recently, in the case of Food Marketing Institute v. Argus Leader Media, 139 S. Ct. 

2356, 2363 (2019), the Supreme Court rejected the National Parks test.  The Court concluded 

that “at least where commercial or financial information is both customarily and actually treated 

as private by its owner and provided to the government under an assurance of privacy, the 

information is ‘confidential’ within the meaning of Exemption 4.”2 Id.  

The United States Justice Department, following Argus Leader, provided guidance to 

federal agencies regarding how to determine whether information is “confidential” under 

Exemption 4.  The guidance provides that agencies no longer apply the National Parks 

“substantial competitive harm” test to determine whether information is “confidential under 

 

2 The Court, however, left two questions open: whether it is necessary for the government to provide some assurance 
of confidentiality to the submitter of information at the time the information is provided to the government so it does 
not “lose its confidential character for the purpose of Exemption 4,” Id.at 2363, and (2) if such an assurance is 
required, must it be express or can it be implied. 
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Exemption 4.  Rather, agencies should apply the ordinary meaning of the term “confidential.”3  

See United States Department of Justice, Exemption 4 After the Supreme Court’s Ruling in Food 

Marketing Institute v Argus Leader Media, a copy of which is attached as Exhibit “A.”  This 

“potentially implicates two conditions: (1) whether the information is ‘customarily kept private, 

or at least closely held,’ by the submitter; and (2) whether the government provides ‘some 

assurance’ that the information will not be publicly disclosed.”  United States Justice Department 

Guidance quoting Argus Leader at 2363. 

The Court in Argus Leader did not find or suggest an express assurance of confidentiality 

was required.  The Court, however, in its discussion regarding assurances, inferred that an 

implied assurance was sufficient.4 

United States Department of Justice Guidance further provides that: 

in the context of Exemption 4, agencies can look to the context in which the information 
was provided to the government to determine if there was an implied assurance of 
confidentiality.  Factors to consider include the government’s treatment of similar 
information and its broader treatment of information related to the program or initiative 
to which the information relates.  For example, an agency’s long history of protecting 
certain commercial or financial information can serve as an implied assurance to 
submitter that the agency will continue treating their records in the same manner.” 

The Department of Justice also issued a “Step-by-Step Guide for Determining if 

Commercial Information Obtained from a Person is Confidential Under Exemption 4 of the 

FOIA” (hereafter Step-by-Step Guide”).5 The guide breaks down the analysis into three steps: 

 

3 The Court found the term “confidential” under Exemption 4 continues to carry the same meaning today as it did 
during the FOIA’s enactment, which is information that is “private” or “secret.”  Argus Leader at 2363. 
4 The Court cited the Ninth Circuit’s “conclu[sion] that exemption 4 would ‘protect information that a private 
individual wishes to keep confidential for his own purpose, but reveals to the government under the express or 
implied promise’ of confidentiality.”  Argus Leader at 2363 (quoting GSA v. Benson, 415 F.2d 878, 881 (9th Cir 
1969). 
5 A copy of the Step-by-Step Guide is attached as Exhibit “B” of this motion.   



 5 

1. Does the submitter (Western) customarily keep the information private or 
closely held?  

2. If the answer to the first step is “yes, then proceed to the second step―Did 
the government provide an express or implied assurance of confidentiality 
when the information was shared with the government? 

• If the answer is “no,” answer the question in step 3. 

• If the answer is “yes,” the information is confidential under Exemption 4 

3. Were there express or implied indications at the time the information was 
submitted that the government would publicly disclose the information? 

Under the Step-by-Step Guide, as long as the submitter’s practice is to keep the 

information private, the information is confidential under Exemption 4 even when the 

government is effectively silent―has not indicated the information would be protected or 

disclosed―at the time the submitter provided the information to the government.  See Exhibit B, 

¶ 3.  Applying this analytic framework to Exhibit 25 demonstrates that this motion should be 

granted and that Exhibit 25 be considered exempt from disclosure pursuant to FOIA Exception 4.   

III. THE INFORMATION IN EXHIBIT “25” IS EXEMPT FROM DISCLOSURE 
UNDER BOTH THE NATIONAL PARKS TEST AND THE ARGUS LEADER 
TEST 

Western does not seek confidential treatment for the vast majority of the information 

submitted in support of its Application. Rather, Western only seeks to protect Exhibit “25,” 

Management Agreement with Lāna‘i Resorts, LLC, dba Pũlama Lāna‘i (“Lāna‘i Resorts”),  

which is attached to this Motion as Exhibit “C.”  The information in Exhibit “25” is commercial 

and financial in nature, in that it relates to commercially sensitive, proprietary, and privileged 

financial corporate information.  Specifically, the exhibit contains the comprehensive contractual 

terms and conditions under which Lāna‘i Air leases two Pilatus PC-12NG aircraft to Western for 

Western’s exclusive use in its operation of the aircraft as an air carrier conducting operations 
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under part 135 of the FAA regulations.  Examination of Exhibit “25” reveals that Western does 

not customarily disclose this information to the public.  Indeed, it is clear that both Western and 

Lāna‘i Air never contemplated disclosure to the public, in that the bottom of each page is 

stamped in capital letters “CONFIDENTIAL.”  It should also be noted that there is no DOT 

regulatory requirement to provide this document.   

Under Argus Leader and United States Justice Department Guidance, agencies no longer  

apply the National Parks “substantial competitive harm” test.  Rather, agencies should determine 

whether the information is customarily kept private, or at least closely held, by the submitter.   

It is indisputable that the information is inherently confidential and is customarily kept 

private. 6  Western has not, and will not, voluntarily make the terms and conditions of its 

contractual agreement with Lāna‘i Air public.  Indeed, it is axiomatic that this information could 

be of value to competitors and potential competitors in terms of assessing Western's operations 

and making competitive responses.  Public disclosure of this information would cause substantial 

harm to the competitive position of Western.  Competitors and/or potential competitors would be 

able to examine the terms and conditions in the agreement and use that information to underbid 

Western when the lease terms for the aircraft expire, or submit incentives or enticing terms and 

conditions that may be more favorable to Lāna‘i Air than those submitted by Western.   

 While it is unclear under Argus Leader whether it is necessary for the government to 

provide some assurance of confidentiality to Western at the time it provides the information to 

government to preserve the information’s confidential character, Western submits that in the 

event such a requirement exists, the Department’s long history of protecting certain commercial 

 

6 This is information obtained from a person outside the government.  See National Parks at 769; see also Gulf & 
Western Industries at 530.  
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or financial information7―e.g., information pertaining to a company’s forecast revenues (and 

related statistics)―serves as an implied assurance to Western that the Department will treat 

Western’s records in the same manner.8  See United States Department of Justice, Exemption 4 

After the Supreme Court’s Ruling in Food Marketing Institute v Argus Leader Media.  Moreover, 

under the Step-by-Step Guide, even if the government did not provide an express or implied 

assurance of confidentiality when Western shares the information with the government, the 

information in Exhibit “25” would be deemed confidential.  Specifically, under Step 3 of the 

Step-by-Step Guidance, if there were no express or implied indications at the time the submitter 

(Western) submitted the information that the government would publicly disclose the 

information, the “information is ‘confidential’ under Exemption 4 (the government has 

effectively been silent―it hasn’t indicated the information would be protected or 

disclosed―so [Western’s] practice of keeping the information private will be sufficient to 

warrant confidential status) (emphasis added). 

In view of the foregoing, whether the Department applies the National Parks “substantial 

competitive harm” test or the Argus Leader “determine whether the information is customarily 

kept private, or at least closely held, by the submitter” test, the information contained in Exhibit 

“25” is privileged or confidential.  Under the National Parks test, “disclosure of the information 

is likely to cause substantial harm to the competitive position of Western, the person from whom 

the information was obtained.  And under the Argus Leader test, the guidance set forth in the 

 

7 Western recognizes that the Department does not withhold from public disclosure information involving a 
company’s current or historical financial condition, pre-operating costs forecasts, proposed operating plan sand 
related statistics, first-year operating cost forecasts, and forecast balance sheets reflecting these forecasts.  Western 
submits, however, that the information in Exhibit “25” is not the type of information the Department, as a matter of 
practice, makes available for public disclosure. 
8 While the information in Exhibit “25” does not concern forecast revenues, it is of the type that also deserves 
confidential treatment.  Moreover, it is indisputable that Exhibit “25” contains information that is “customarily kept 
private” by the submitter.  
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United States Department of Justice, Exemption 4 after the Supreme Court’s Ruling in Food 

Marketing Institute v Argus Leader Media, and the Department of Justice Step-by-Step Guide, 

the information is customarily kept private by Western and, therefore, warrants confidential 

status.  Moreover, the information is not of the type that the Department usually releases to the 

public.  Under these circumstances, release of the information would provide actual and potential 

competitors with an unfair advantage in competing with Western and would not be in the public 

interest.   

WHEREFORE, for the foregoing reasons, the Department should grant Western Aircraft, 

Inc.’s Motion for Confidential treatment under section 302.12 and withhold the  commercially 

sensitive information that is the subject of this motion from public disclosure, as requested 

herein. 

 Respectfully submitted, 
  
 

 
        
 
 
 

Allan H. Horowitz 
Fox Rothschild LLP 
Counsel for Western Aircraft, Inc. 
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EXHIBITS IN SUPPORT OF WESTERN AIRCRAFT, INC.’S MOTION FOR 
CONFIDENTIAL TREATMENT UNDER 14 C.F.R. § 302.12 

 

 

Exhibit 
No. 

Page 
No. 

Description 

 
A 

 
12 

United States Department of Justice, Exemption 4 After the Supreme 
Court’s Ruling in Food Marketing Institute v Argus Leader Media 

 
B 

 
18 

Department of Justice Step-by-Step Guide for Determining if 
Commercial Information Obtained from a Person is Confidential Under 
Exemption 4 of the FOIA 

C 19 Management Agreement with Lāna‘i Resorts, LLC, dba Pũlama Lāna‘i 
(“Lāna‘i Resorts”)    
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CERTIFICATE OF SERVICE 

 I certify that on November 23, 2021, in accordance with the requirements set forth in 14 

C.F.R. § 302.3(a)(1), I served Western Aircraft, Inc.’s Motion for Confidential Treatment of 

Exhibit “25” of Western Aircraft, Inc.’s Application to Engage in Scheduled Passenger 

Operations as a Commuter Air Carrier Under 49 U.S.C. § 41738, with Exhibit “25” redacted, on 

the Office of Dockets, U.S. Department of Transportation, by electronic means using the process 

set at http://www.regulations.gov 

 I also certify that on November 23, 2021, I served an executed original and three true   

copies of Western Aircraft, Inc.’s  Motion for Confidential Treatment of Exhibit “25” of Western 

Aircraft, Inc.’s Application to Engage in Scheduled Passenger Operations as a Commuter Air 

Carrier Under 49 U.S.C. § 41738, with Exhibit “25” unredacted on the Office of Dockets. U.S. 

Department of Transportation, by Federal Express Overnight Delivery, at Docket Management 

Facility, U.S. Department of Transportation, 1200 New Jersey Avenue SE, West Building 

Ground Floor, Room W12-140, Washington, DC 20590-0001. 

 I also certify that on November 23, 2021, I served, by electronic mail, Lauralyn Remo, 

Chief, Department of Transportation Air Carrier Fitness Division, at laura.remo@dot.gov, a copy 

of Western Aircraft, Inc.’s Motion for Confidential Treatment of Exhibit “25” of Western 

Aircraft, Inc.’s Application to Engage in Scheduled Passenger Operations as a Commuter Air 

Carrier Under 49 U.S.C. § 41738, with Exhibit “25” redacted, and Western Aircraft, Inc.’s 

Motion for Confidential Treatment of Exhibit “25” of Western Aircraft, Inc.’s Application to 

Engage in Scheduled Passenger Operations as a Commuter Air Carrier Under 49 U.S.C. § 41738, 

with Exhibit “25” unredacted. 

http://www.regulations.gov/
mailto:laura.remo@dot.gov
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I also certify that on November 23, 2021, I served, by electronic mail, Patrick L. Darling, 

Western Aircraft, Inc.’s FAA Principal Operations Inspector at patrick.l.darling@faa.gov , a 

copy of Western Aircraft, Inc.’s Motion for Confidential Treatment of Exhibit “25” of Western 

Aircraft, Inc.’s Application to Engage in Scheduled Passenger Operations as a Commuter Air 

Carrier Under 49 U.S.C. § 41738, with Exhibit “25” redacted. 

/s/ Martha W. Johns   
Martha W. Johns 
Paralegal – Fox Rothschild LLP 

 

 

 

mailto:patrick.l.darling@faa.gov
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