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REQUEST FOR EXEMPTION FROM SERVICE OBLIGATION 
 

 In response to the Department’s Order to Show Cause 2021-1-2 (“Order”), Hawaiian 

Airlines, Inc. (“Hawaiian”) submits this request for an exemption from a portion of the service 

obligation the Department proposes to reimplement in the Order.  For years Hawaiian has served 

the communities of Lanai (“LNY”) and Hoolehua on the island of Molokai (“MKK”) through a 

capacity purchase agreement with Empire Airlines, Inc. (“Empire”) under the brand name ‘Ohana 

by Hawaiian.  Pursuant to a 90-day notice of intent to suspend unsubsidized essential air service 

(“EAS”) at LNY and MKK submitted October 161 and an exemption granted by the Department 

allowing Hawaiian to suspend that service prior to the expiration of the 90-day mandatory notice 

period (the “EAS Exemption”),2 Hawaiian will cease ‘Ohana service to those points on January 

14, 2021.  These communities will continue to be served by Southern Airways Express LLC d/b/a 

Mokulele Airlines (“Mokulele”), which the Department identified in the EAS Exemption as a 

replacement unsubsidized EAS carrier for those points.  While the Order proposes to exempt from 

                                                      
1 Notice of Hawaiian Airlines, Inc. of Intent to Suspend Unsubsidized Service at Lanai and 
Molokai, Hawaii and Request for an Exemption, DOT-OST-2020-0217 (Oct. 16, 2020).   
2 Order 2020-12-22 (issued Dec. 29, 2020). 
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each covered carrier’s service obligation any points a carrier has ceased since September 30, 2020 

and exclude points having EAS service from service obligations, the Order proposes, by its terms, 

to reimpose Hawaiian’s service obligation at LNY and MKK.  Hawaiian respectfully submits that 

this result is inconsistent, perhaps unintentionally, with the conclusion the Department reached in 

the EAS Exemption and requests that an exemption from the proposed service requirement in the 

Order to LNY and MKK be granted.   

 Hawaiian is submitting this exemption request prior to the issuance of the Final Order for 

good cause.  For months Hawaiian has planned to suspend its services to LNY and MKK just two 

days from now on January 14.  Hawaiian believes that it is commercially infeasible for Empire to 

effectively restart the ‘Ohana operation at this time.   

I. Background 

The suspension of Hawaiian’s ‘Ohana service and consequently its service to MKK and 

LNY was necessitated by the challenges arising from the COVID-19 pandemic. The pandemic led 

to a precipitous decline in demand for transportation between the Hawaiian Islands.  While 

Hawaiian has maintained essential services throughout the pandemic, it has had to reduce the 

frequency of its operations to adjust to diminished demand. Due to contractual commitments to its 

pilot and flight attendant unions (“ALPA” and “AFA,” respectively), the ‘Ohana service cannot 

continue if Hawaiian’s mainline interisland turbojet operations fall below a certain block hour 

threshold on a trailing 12-month basis.3   

                                                      
3 The conditions at MKK and LNY, including weather and runway limitations, are prohibitively 
restrictive for consistent operations with an appropriate margin of safety using Hawaiian’s 
mainline B717 equipment into these locations. As a result, Hawaiian cannot commit to operate its 
B717 aircraft to LNY and MKK on a regular basis. 
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Hawaiian fell below the minimum threshold as of November 2020 and will not return to 

the required level in the near term.  Accordingly, on October 16, 2020, Hawaiian filed with the 

Department the 90-day notice advising of its intent to cease service to the EAS points of LNY and 

MKK and requesting an exemption from the requirement that it serve beyond November 1, 2020.  

ALPA and AFA ultimately agreed to temporary waivers from their respective contractual scope 

clauses, but Hawaiian prepared to suspend ‘Ohana services on January 14, 2021 when the 90-day 

period and the temporary waivers expired.  The Department ultimately granted Hawaiian’s 

exemption request in reliance on Mokulele’s commitment to provide unsubsidized EAS service to 

these communities. 

In anticipation of this suspension of service, Hawaiian’s regional carrier partner Empire 

has redeployed employees and assets into other operations outside of Hawaii.  Empire, which 

handles all pilot, flight attendant and maintenance operations for Ohana, has given WARN Act 

notices4 to impacted employees.  Because Empire’s primary business is all-cargo operations, 

Hawaiian understands that neither Empire nor its employees will be receiving funds through the 

revived Payroll Support Program.5  The announcement of the service suspension has had a 

deleterious impact on Empire’s Hawaii operations and restoring the service on short notice may 

be a commercial and operational impossibility for Empire. 

II. Legal Standard 

Section 407 of the CARES Act Supplement authorizes the Secretary “to the extent 

reasonable and practicable” to require an air carrier provided financial assistance to maintain 

                                                      
4 “The Worker Adjustment and Retraining Notification (WARN) Act helps ensure advance notice 
in cases of qualified plant closings and mass layoffs.”  U.S Dep’t of Labor, WARN Act 
Compliance Assistance, https://www.dol.gov/agencies/eta/layoffs/warn. 
5 Coronavirus Response and Relief Supplemental Appropriations Act, 2021 (Pub. L. No. 116-260) 
(the “CARES Act Supplement”) §403. 
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scheduled air transportation.6  In doing so, the Secretary is required, among other things, to “take 

into consideration the air transportation needs of small and remote  communities….”7  In 

addressing these considerations, the Order proposed to grant a general exemption for services 

ceased after September 30, 2020 and not to impose a service requirement with respect to 

communities receiving EAS service.  Hawaiian respectfully submits that the grant of an exemption 

is entirely consistent with the policy the Department seeks to implement through these general 

provisions. 

III. The Department Should Grant Hawaiian’s Exemption Request Because Hawaiian 
Determined to Suspend MKK and LNY Service Since September 30, 2020. 

 
Granting Hawaiian’s requested exemption in consistent with the Department’s policy 

judgments reflected in the Order.  The Order proposes to:  

exempt from each Covered Carrier’s Service Obligation any points at which a 
Covered Carrier has ceased service since September 30, 2020, in reliance upon the 
expiration of the previous Service Obligation, unless the Covered Carrier was the 
only carrier providing service at the point at the time service was stopped, and there 
is currently no carrier serving the point.”8   

 
In reliance upon the expiration of the previous service obligation, Hawaiian announced its 

intention to suspend LNY and MKK service on October 9, filing the 90-day notice and exemption 

request with the Department on October 16, 2020 to cease services as early as November 1.  

However, to comply with the EAS regulations and the resulting EAS Exemption granted by the 

Department, Hawaiian is continuing MKK and LNY services until January 14, 2021.  This is a 

mere 5 days outside the window established by the Department to qualify automatically for the 

general exemption.  “To determine if service has ceased at a point, the Department will compare 

                                                      
6  Id. §407(a). 
7 Id. §407(b). 
8 Order at 4. 
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the published Service Obligation list to the week-ended January 9, 2021 OAG schedule.”9  It would 

be an unfortunate result if Hawaiian were not eligible for a general exemption from a service 

obligation because it provided service for a few additional days beyond January 9, 2021. 

Hawaiian is otherwise eligible for the requested exemption because MKK and LNY will 

continue to receive service from another carrier, Mokulele.  Indeed, the Department previously has 

granted Hawaiian an exemption from an obligation to serve LNY and MKK based on Mokulele’s 

service:  “Given the severe impact the COVID-19 pandemic has caused in the local markets, and 

the fact that Mokulele has pledged to provide unsubsidized EAS at Lanai and Molokai, filling the 

void to be left by Hawaiian, the Department has decided to utilize its exemption authority under 

49 U.S.C. § 40109 to grant Hawaiian Airlines an exemption from the 90-day advance filing 

requirement.”10   

IV. The Department Should Grant Hawaiian’s Exemption Request Because MKK 
and LNY Are Receiving EAS Service. 

 
The Order states that it does not propose to modify EAS obligations.  Further, Appendix A  

states: “Points … having EAS service … would not be subject to service obligations.”11  

Nevertheless, the communities of MKK and LNY are not identified in Appendix A as recipients 

of EAS Service.  This omission is inconsistent with the EAS Exemption’s conclusion: “The 

Department acknowledges and relies on the basic Essential Air Service provided by Southern 

Airways Express d/b/a Mokulele Airlines at Lanai and Molokai, Hawaii, effective January 13, 

2021.”12  In light of this conclusion by the Department, Hawaiian respectfully submits MKK and 

                                                      
9 Id. 
10 EAS Exemption at 2.   
11 Order Appendix A at 1. 
12 EAS Exemption at 2. 
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LNY should have been listed as such in Appendix A and therefore not be subject to a service 

obligation.  In the alternative, Hawaiian requests that an exemption be granted as of January 13 

when the Mokulele’s EAS service is effective. 

V. Restoring ‘Ohana Service is Not Commercially Feasible. 

The cessation of LNY and MKK service on January 14 has been planned for months.  As 

noted above, Empire has issued WARN Act notices to its pilots, flight attendants and maintenance 

employees who fly and support the 48-seat ATR-42-500 aircraft used in the ‘Ohana operation.  

With the knowledge that ‘Ohana would cease operating as of January 14, 2021, Empire has 

experienced significant attrition in the pilot and maintenance ranks, which has left the operation 

without check airman expertise for continued recurrent qualification.  The ‘Ohana operation will 

soon be below the minimum level of mechanic staffing to support the current flight schedule of 

two daily frequencies to MKK and LNY and the ongoing required maintenance of the aircraft 

needed to maintain that schedule. Hawaiian anticipates further resignations in both the pilot and 

mechanic ranks of Empire.  Critical Empire employees have been seeking other employment.  

Consequently, restoring ‘Ohana service promptly will present significant operational challenges.  

Indeed, Empire is already struggling to meet its reduced contractual commitments in the latter 

portions of the required service period expiring January 14, 2021.   

The CARES Act Supplement will not ameliorate these problems.  Empire is primarily a 

cargo carrier, and Hawaiian understands that Empire will not be receiving payroll support.  

Accordingly, the principle underlying the re-imposition of the service requirement, that the 

government is providing financial support to the airline industry and therefore service shall be 

maintained, does not apply directly in these circumstances.  And as noted above, the airport and 

weather conditions at MKK and LNY are not conducive to regular B717 operations. 
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VI. State Travel Restrictions Continue to Depress Demand for Interisland Travel. 

The State of Hawaii continues to place COVID19-related travel restrictions on interisland 

travel.  Currently, travelers require a negative test within 72 hours of travel or must comply with a 

10-day quarantine.  These measures have dramatically reduced demand for interisland travel, as 

the price of a COVID19 test adds more than doubles the typical cost of an interisland flight.  As a 

result, demand remains depressed, and the depressed demand can be met by the EAS service 

provided by Mokulele.  In granting Hawaiian’s request for an exemption in April 2020, the 

Department cited the imposition of quarantine requirements as a reason to grant the exemption.13 

VII. Re-imposing a Service Obligation May Cause Hawaiian to Come Out of 
Compliance with its Union Contracts. 

 
Re-imposing a service obligation on Hawaiian for MKK and LNY will create a conflict 

under Hawaiian’s contracts with ALPA and AFA if Hawaiian cannot exit these markets when 

financial support ends on March 31, 2021.  Even if Hawaiian and Empire were able to reestablish 

‘Ohana service, the temporary waivers from Hawaiian’s scope clauses in its ALPA and AFA 

contracts are only valid if no union member is subject to involuntary furlough or if the Department 

mandates that Hawaiian provide service.  With the proposed service obligation set to expire on 

March 31, 2021 and given MKK’s and LNY’s status as EAS points, Hawaiian would already have 

been required to provide its 90-day notice to cease service to an EAS point under 14 CFR Part 

323.3(a)(5) and Part 325.5(a)(1). 

CONCLUSION 

 Hawaiian respectfully submits that the grant of the requested exemptions is in the public 

interest.  Hawaiian has always taken its commitment to serve its community very seriously, and 

                                                      
13 Notice of Action Taken, DOT-OST-2020-0037 (Apr. 17, 2020) at 2. 
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especially during the pandemic.  It has flown charters bringing vital supplies to and within the 

islands comprising the State of Hawaii and restored service to exempted points as soon as it was 

feasible.  Indeed, Hawaiian is now serving all of the mainland exempted points listed in Appendix 

A.  Further, Hawaiian negotiated agreements with its unions to allow Hawaiian to serve MKK and 

LNY as long as it has, and Hawaiian expects it will restore service to these communities when 

circumstances permit.  But the denial of Hawaiian’s exemption request will cause significant 

operational problems in the short term while doing little to advance the Department’s policies 

underlying the Order. 

 WHEREFORE, Hawaiian Airlines, Inc. respectfully requests that the Department grant the 

following relief: 

 (1) The Department grant exemptions from the obligation proposed in Order 2021-01-

02 for Hawaiian to serve the communities of Lanai and Hoolehua on the island of Molokai;   

(2)  In the event the Department denies the exemption requested herein, Hawaiian 

requests the flexibility to restore suspended services ten business days after the later to occur of (i) 

the Department’s ruling on this exemption request and (ii) Hawaiian’s receipt of financial 

assistance under the CARES Act Supplement for which it has applied; and 

(3) Such other relief as the Department finds is in the public interest. 

January 12, 2021 Respectfully submitted, 

 
J. Parker Erkmann 
Cooley LLP 
1299 Pennsylvania Ave., NW 
Suite 700 
Washington, D.C.  20004 
(202) 842-7800 
perkmann@cooley.com 
Counsel for Hawaiian Airlines, Inc. 

mailto:perkmann@cooley.com
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CERTIFICATE OF SERVICE 

I certify that on January 12, 2021 a copy of the foregoing Request for Exemption from 
Service Obligation of Hawaiian Airlines, Inc. was served via email upon those addresses listed 
below: 

dheffernan@cozen.com (Alaska) albert.muldoon@dot.gov 
agoerlich@ggh-airlaw.com (Allegiant) brett.kruger@dot.gov 
robert.wirick@aa.com Kevin.schlemmer@dot.gov 
alex.krulic@delta.com mayors.office@co.maui.hi.us 
chris.walker@delta.com Tyson.miyake@co.maui.hi.us  

(Office of the Maui Mayor Michael Victorino) 
steven.seiden@delta.com dot.air.maui@hawaii.gov  

(Islands of Maui, Molokai & Lanai Airport District Manager) 
robert.cohn@hoganlovells.com (Frontier) Jade.Butay@hawaii.gov 
patrick.rizzi@hoganlovells.com (Frontier) Ross.Higashi@hawaii.gov 
robert.land@jetblue.com marvin.a.moniz@hawaii.gov 
reese.davidson@jetblue.com info@airlineinfo.com 
esahr@eckertseamans.com (JetBlue)  
dderco@eckertseamans.com (JetBlue)  
bobkneisleyllc@gmail.com  
leslie.abbott@wnco.com  
dkirstein@yklaw.com (Spirit)  
jyoung@yklaw.com (Spirit)  
brandon.carmack@suncountry.com  
victoria.palpant@suncountry.com  
dan.weiss@united.com  
steve.morrissey@united.com  
amna.arshad@freshfields.com (United)  
pdoell@naca.aero  
dmullen@airlines.org  
gkeithley@airlines.org  
bechdolt@raa.org  
agoerlich@ggh-airlaw.com  
Joel.szabat@dot.gov  
David.short@dot.gov  
todd.homan@dot.gov  
peter.irvine@dot.gov  

  
        /s/ Erin Combs 
        Erin Combs 

mailto:Tyson.miyake@co.maui.hi.us
mailto:dot.air.maui@hawaii.gov

