
 
UNITED STATES OF AMERICA 

DEPARTMENT OF TRANSPORTATION 
OFFICE OF THE SECRETARY 

WASHINGTON, D.C. 
 

Issued by the Department of Transportation on January 13, 2022 
 

NOTICE OF ACTION TAKEN – DOCKET DOT-OST-2020-0011 and 
UNDOCKETED 

________________________________________________________________________________________________________________ 
This serves as notice to the public of the action described below, taken by the Department official 
indicated (no additional confirming order will be issued in this matter). 
 

Applications of Icelandair, ehf. (Icelandair), filed 12/20/21, for: 
 
XX Allocation of charters from the 2021/2022 U.S.-Havana public charter pool established in Order 
2020-5-7, as follows: 
 
Icelandair requests allocation of 170 round-trip charter flights to be operated between Miami (136 
flights), Orlando (17 flights), and Houston (17 flights), on the one hand, and Havana, on the other 
hand, on behalf of the public charter operator Anmart Superior Travel, LLC, d/b/a Anmart Air, 
LLC (Anmart Air).  Icelandair proposes to operate during the period of February 1, 2022, through 
May 31, 2022. 
 
XX  Statements of authorization under 14 C.F.R. Part 212 to provide the round-trip charters described 
above (undocketed applications # 2021-2779, 2021-2780, and 2021-2781). 
 
Carrier representative:  Jonathan A. Fuchs 212-380-6753  
 
DOT Analyst:  Brett Kruger 202-366-8025 
 

D I S P O S I T I O N 
 

XX Granted, application of Icelandair for allocation of 170 round-trip charter flights from the 
2021/2022 U.S.-Havana public charter pool (see Discussion below) 
 
XX Granted, applications of Icelandair for statements of authorization under 14 C.F.R. Part 212 
(see attachments). 
 
The above action granting charter allocations was effective when taken:  January 13, 2022, subject to 
conditions.   
 
The above action granting statements of authorization under 14 C.F.R. Part 212 was effective when taken:  
January 13, 2022, through May 31, 2022, subject to conditions.   
 
Action taken by:  Benjamin J. Taylor  
        Director, Office of International Aviation  
 
This authority is subject to the terms, conditions, and limitations indicated:      

 
XX  Applicant’s foreign air carrier permit 

  XX  Order 2020-5-7 
  XX  DOT charter regulations (e.g., 14 CFR Parts 212 and 380) 
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D I S C U S S I O N 
 

Background:  By Order 2020-5-7, the Department established procedures and a regulatory framework to 
distribute the available round-trip U.S.-Havana public charter flights.1  The order specifically established 
that any charters that might be returned as the charter year proceeds will be placed in a charter pool for 
distribution on a first-come, first-served basis under procedures established in the order. Among other 
requirements, charter pool applications must be served on interested parties, filed in the docket, and are 
subject to a seven calendar-day answer period.   
 
A number of carriers have cancelled previously allocated charter flights, and there are currently 502 round 
trip charters available for allocation from the 2021/2022 U.S.-Havana public charter pool. 
 
Responsive Pleadings:  Swift Air, LLC d/b/a iAero Airways (iAero); Global Crossing Airlines Group, 
Inc. d/b/a GlobalX (GlobalX); and Caribbean Sun Airlines, Inc. d/b/a World Atlantic Airlines (WAA) 
filed pleadings opposing approval of Icelandair’s requests, and Icelandair filed replies.  We subsequently 
also received a pleading in opposition from the Airline Pilots Association, International (ALPA).2 
 
iAero asserts that the applications should be denied because Icelandair is unduly reliant on seventh 
freedom operations, and the applications reflect Icelandair’s apparent plan to establish a year-round 
seventh-freedom operation between the United States and Cuba.  iAero states that Icelandair operated a 
total of 1,601 scheduled flights from Iceland to the United States and 1,601 scheduled flights from the 
United States back to Iceland in the preceding 12 months.  By comparison, iAero states that Icelandair 
proposes to operate 170 seventh-freedom roundtrip flights over a 119-day period, which is an annualized 
rate of 521 roundtrip flights.  iAero asserts that more than 20% of Icelandair’s U.S. operations would be 
seventh freedom, representing an undue reliance.3  iAero further states that these operations are proposed 
on a limited entry route where the Department has capped annual operations at 3,600.  iAero asserts that 
every round trip frequency awarded to Icelandair for a Havana charter is one that will not be awarded to a 
U.S. carrier, and that in these circumstances, the Department’s threshold for finding undue reliance should 
be lower. 
 
iAero also argues that, while Iceland has submitted the required reciprocity statement, there is no 
reciprocity of economic opportunity for U.S. carriers in Iceland.  iAero also asserts that it has the aircraft 
available to service Anmart’s proposed schedule and that there are multiple U.S. carriers offering U.S.-
Cuba charters with large aircraft. 
 
In a sur-reply, iAero asserts that Icelandair seeks to opportunistically deploy aircraft and excess capacity 
idled by the public health emergency.  In circumstances where all the available capacity would be used by 
U.S. carriers but for restrictions imposed by the Cuban government, iAero argues that it would not be in 
the public interest to allow a foreign carrier to usurp these opportunities, and undermine the long-term 
investments iAero (as well as other U.S. airlines) have made on this limited entry route.4  
 
GlobalX states that it joins and adopts iAero’s objection, adding its belief that Icelandair’s primary reason 
for seeking approval of an additional 170 flights is to impose an economic hardship on U.S. air carriers 

 
1 The Department concluded in Order 2020-5-7 that the process being implemented by the order would be well 
suited for the Department to consider requests by foreign air carriers to conduct U.S.-Havana public charter flights.  
The order noted that any foreign carrier application for a charter flight allocation would be filed in the public docket 
and would be subject to comment from interested parties.  The Department noted furthermore that foreign carriers 
would also need to apply for a statement of authorization under Part 212 to conduct a seventh-freedom charter flight, 
thereby affording interested parties an additional opportunity to comment on the proposal, and affording the 
Department an opportunity to weigh all of the relevant public interest parameters in reaching a decision. 
2 A number of parties submitted motions for leave to file otherwise unauthorized documents.  We will grant all 
motions for leave to file and accept all pleadings. 
3 December 23, 2021 Objection of iAero, at 2. 
4 December 28, 2021 Sur-Reply of iAero, at 1-2. 
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currently serving the market.  GlobalX states that Icelandair has not provided any data that indicates that 
the current air carriers are incapable of handling the current and future passenger demand.5 
 
WAA concurs with the points that iAero made in its December 23 objection.  WAA states that undue 
reliance on seventh freedom charters may be a principal consideration in open skies markets, but in a 
restricted market like the U.S.-Cuba market, other issues merit greater concern.  WAA argues that the 
U.S. direct air carriers and charter operators that have served the restricted U.S.-Cuba market have made 
long-term investments to do so, while Icelandair and its charterer have not.  WAA states it would not be 
in the public interest to grant extrabilateral authority Icelandair requests here. 
 
ALPA states that it concurs that Icelandair’s request for a large tranche of the U.S.-Cuba charter 
frequency pool should not be granted to enable Icelandair to set up a competing 7th freedom operation 
detrimental to U.S. carriers.  ALPA asserts that denial of Icelandair’s request is compelled by the U.S. 
international aviation policy objectives of enhancing the competitiveness of U.S. carriers vis-à-vis foreign 
operators and promoting fair wages and working conditions for U.S. airline pilots operating these routes. 
 
In response, Icelandair argues that the Department should reject the undue reliance arguments, asserting 
that the 1,601 round-trip scheduled flights it operated in the 12 preceding months reflects a very sudden 
and very severe reduction in the total number of scheduled flights normally operated.  It states that this 
reduction was unavoidable and temporary.  Icelandair states further that, prior to the public health 
emergency, it operated scheduled flights from Iceland to 14 U.S. cities, with some cities receiving as 
many as 10-14 weekly flights, and that Icelandair has operated daily scheduled service to the United 
States since 1948.6   
 
With respect to iAero’s arguments about a lack of economic opportunity with Iceland, Icelandair asserts 
that the relevant regulation, 14 CFR 212.10(c), requires reciprocity, and says nothing about a highly 
subjective analyses of equal reciprocal economic opportunity.  Icelandair states that denial of Icelandair’s 
application based on a purported lack of economic opportunity would require the Department to 
summarily deny all other applications from foreign carriers because the United States is the world’s 
largest economy.7  Icelandair states that the charterer, Anmart Air, selected Icelandair to provide these 
services because it is very satisfied with Icelandair’s product and services delivered thus far and the 
charterer has considerable latitude on its selection of preferred air carrier and determination of the aircraft 
type it requires.8 
 
Icelandair states that it denies entirely GlobalX’s assertion that its applications are based on any purported 
intent to impose an economic hardship on the current U.S. carriers.  Icelandair states that its “intention is 
solely to seek Department authorization to operate the flights already agreed to, in good faith, with the 
charterer.  No more, no less.”9  Icelandair asserts that it believes GlobalX is not presently capable of 
meeting the considerable demands of this charterer, noting that GlobalX operates A320 and A321 aircraft 
while Icelandair operates Boeing 757-223s with larger capacity for passengers and baggage. 
 
Decision: We have decided to approve the applications of Icelandair for statements of authorization and 
allocation of 170 charters from the 2021/2022 U.S.-Havana charter pool. 
 

 
5 December 27, 2021 Amended Objection of GlobalX, at 2. 
6 December 27, 2021 Reply of Icelandair to iAero, at 2. 
7 December 27, 2021 Reply of Icelandair to iAero, at 2. 
8 In this regard Icelandair makes particular note of the large baggage capacity of its B757-223 aircraft compared to 
that of the aircraft likely to be used by the objecting parties, and it asserts the critical importance of baggage capacity 
for these Cuba services. 
9 December 27, 2021 Reply of Icelandair to GlobalX, at 1. 
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In considering applications of foreign air carriers for authority to conduct extrabilateral seventh-freedom 
charter operations, the Department must find that such requests are consistent with Part 212 and are in the 
public interest.   
 
When making our public interest determination in addressing these applications, we base our findings on 
a number of decisional criteria.  Department policy specifying these criteria has been set forth in various 
Department actions over the years, and perhaps most notably in the NPRM of our last rulemaking on the 
Part 212 charter regulations.10  In that NPRM, we summarized those criteria as follows:   
 

Reciprocity on the part of the applicant’s home country is the primary criterion for approval (§ 
212.11(b)(2)) The Department also examines other factors that may be relevant in specific cases 
(for example, the extent of the applicant’s reliance on fifth-freedom operations in relation to its 
third- and fourth-freedom services). In making its public interest determination, the Department’s 
approach consistently has been to look not only to the interests of U.S. charter carriers, but also to 
consider the needs and concerns of other parties affected by its decision, notably the tour operator 
(frequently a U.S. company), and members of the traveling public (often U.S. citizens). The 
Department’s longstanding policy has been to give charterers the maximum flexibility possible to 
choose the airline services that best meet their needs. The Department repeatedly has rejected 
according U.S. carriers a right of “first refusal.”11 

 
Based on those criteria, we look first to reciprocity, and we find that sufficient reciprocity exists with 
Iceland to support grant of the carrier’s request.12  The United States and Iceland have enjoyed a healthy 
Open Skies aviation relationship for many years.  Furthermore, none of the Objecting Parties has asserted, 
or submitted evidence to indicate, that the Icelandic Government has denied seventh-freedom charter 
requests of U.S. carriers.  It has been the Department’s longstanding policy to allow charterers the 
maximum flexibility possible to choose the air carrier that best meets their needs, and as noted above, the 
Department has repeatedly rejected according U.S. carriers a right of first refusal.  Against this 
background, we see no basis to deny Icelandair’s application based on reciprocity.13 
 
We turn next to another focus of the Objecting Parties, namely, alleged undue reliance by Icelandair on 
seventh-freedom as opposed to third- and fourth-freedom operations.  We take concerns over undue 
reliance very seriously.  Indeed, in its 2005/2006 Part 212 rulemaking, the Department specifically 
identified undue reliance as an important public interest element and the Department specifically requires 
that foreign air carrier applicants for seventh-freedom charter statements of authorization provide data on 
their third- and fourth-freedom operations so that interested parties are able to comment, and so that we 
ourselves are positioned to make determinations, regarding the undue reliance issue. 
 
The record here shows that Icelandair conducted 1,601 round-trip third- and fourth-freedom flights in the 
preceding 12 months, and it currently proposes to operate 170 round-trip seventh-freedom U.S.-Havana 
charter flights on behalf of Anmart Air over a four-month period.  The record also reflects a long history 
of Icelandair’s extensive scheduled services between Iceland and the United States, and Icelandair asserts 
that its pending seventh-freedom proposals should be considered in that context.   
 

 
10 70 FR 3158, January 31, 2005, at 3162.   
11 Id.  Nothing in the Final rule altered these criteria. 71 FR 5780, February 3, 2006.  We would note that at the time 
of the NPRM the term fifth-freedom operations encompassed the notion of seventh-freedom operations.   
12 See Reciprocity Statement of the Icelandic Transport Authority dated November 4, 2021, in Docket DOT-OST-
2006-24269. 
13 We note that some of the responsive pleadings suggest that the Department should reevaluate its approach to 
making reciprocity determinations.  We considered and rejected a comparable suggestion in the context of our 
2005/2006 Part 212 rulemaking and are not disposed to reconsider our approach on this matter here.  Parties are not 
precluded from raising this matter in a subsequent petition for rulemaking. 
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As noted by iAero, in applying our charter policy as regards undue reliance, we do not apply a rigid 
formula.  Instead, we consider all of the policy elements mentioned above and the totality of 
circumstances presented on the record.  In the totality of circumstances presented here, we do not find that 
the proposed 170 round-trip charters rise to a level of concern regarding potential undue reliance on 
seventh-freedom operations by Icelandair.14   
 
Nor do we find in the circumstances before us that the annual cap on U.S.-Havana public charters merits a 
different outcome.  Granting Icelandair’s full request of 170 charters will still leave 332 unallocated 
round-trip charters in the pool for which any interested carriers, including those that commented here, are 
free to apply.  There are no other pending applications for U.S.-Havana charters, and we see no reason in 
this case to limit or withhold approval of Icelandair’s requests for flights that the applicant has 
demonstrated firm plans to conduct on behalf of a U.S. public charter operator. 
 
Therefore, in view of the above, and in the circumstances presented in this specific case, we find that 
grant of the requested statements of authorization would be consistent with 14 CFR Part 212 and would 
be in the public interest.15  We also find that allocation of the requested charter flights from the 2021/2022 
U.S.-Havana charter pool would be consistent with established policy and Order 2020-5-7.  Accordingly, 
we have decided to grant Icelandair’s applications. 
 
As a final matter, in taking this action, we remind carriers that the allocations made here are for the 
specific flights proposed in the respective applications, and are subject to the required reporting and use-
or-lose conditions described in Order 2020-5-7.  We further remind parties that a number of significant 
limitations and requirements remain in place concerning air transportation between Cuba and the United 
States.  Nothing in the Department’s award of authority will relieve any party from complying with all 
applicable regulations and requirements of other U.S. agencies and with all applicable laws of the United 
States.   
 
 

This action was taken under assigned authority (14 CFR §385.13 and Order 2020-5-7).  To the extent not 
granted, dismissed, or deferred, we denied all requests in the referenced applications.  We may amend, 
modify, or revoke the authority granted in this Notice at any time without hearing at our discretion. 
 

Persons entitled to petition the Department for review of the action set forth in this Notice under the 
Department’s regulations, 14 CFR §385.30, may file their petitions within seven (7) days after the date of 
issuance of this Notice.  This action was effective when taken, and the filing of a petition for review will 
not alter such effectiveness. 

 
An electronic version of this document is available on the World Wide Web at: 

 http://www.regulations.gov 

 
14 We note that Icelandair also has pending applications proposing to operate 102 round-trip charters to points 
outside of Cuba during the same four-month period (undocketed applications # 2021-2775 Miami-Quito, 2021-2776 
Miami-Punta Cana, and 2021-2777 Miami-Guayaquil).  The Objecting Parties focused their responsive pleadings on 
the Havana proposals, and we are accordingly addressing only those requests here.  We will handle those non-Cuba 
requests separately under our normal procedures. 
15 We note that the applicant’s homeland must maintain an effective reciprocity statement in Docket DOT-OST-
2006-24269 throughout the entire period of the proposed operations. 
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