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INTRODUCTION

The Aviation Consumer Protection Advisory Committee (“ACPAC” or “Committee”) met on
August 22, 2022, using Zoom virtual platform.

The topic discussed at the meeting was the Department of Transportation’s Notice of Proposed
Rulemaking (NPRM) on Airline Ticket Refunds and Related Consumer Protections. The meeting
consisted of a morning and an afternoon session, which included presentations and opportunity
for discussion. The webcast of the meeting is available at:
https://www.transportation.gov/airconsumer/ACPAC/August2022Meeting/webcast.

In accordance with the Federal Advisory Committee Act, 5 U.S.C. App. 2, the meeting was open
to the public. Information about the meeting, including the agenda, is available at
https://www.transportation.gov/airconsumer/ACPAC/August2022Meeting.

Appendix A identifies the Committee members, agency representatives, and others who attended
the meeting. All presentation materials that were provided at the meeting are available for public
review and comment at www.regulations.gov, docket number DOT-OST-2018-0190.

Welcome and Introductory Remarks

The ACPAC meeting began at 10:00 a.m. ET, with Blane Workie, Assistant General Counsel for
the Office of Aviation Consumer Protection ("OACP") at the U.S. Department of Transportation
(“Department” or "DOT") and the ACPAC Designated Federal Officer ("DFQO"), calling the
meeting to order and introducing the Committee members: (1) Dana Nessel, Attorney General of
Michigan, as the state or local government representative and chair of the Committee; (2) John
Breyault, Vice President for Public Policy, Telecommunications, and Fraud at National
Consumers League, as the consumer representative; (3) Patricia Vercelli, General Counsel,
Airlines for America, as the airline representative; and (4) Mario Rodriguez, Executive Director
of the Indianapolis Airport Authority, as the airport operator representative.

Ms. Workie reminded the meeting participants that the ACPAC first examined the issue of
airline ticket refunds in a December 2021 meeting, during which, representatives of the airline
industry, consumer rights advocates, and ticket agents presented their perspectives on this issue.
Ms. Workie pointed out that DOT fully considered all perspectives presented at the December
2021 meeting when drafting the NPRM on airline ticket refunds. Ms. Workie explained that the
August 22, 2022, meeting was intended to provide the ACPAC members an opportunity to
discuss the proposals in the NPRM. Ms. Workie further described the agenda of the meeting,
which would proceed in the order of DOT providing an overview of the content of the NPRM on
airline ticket refunds, followed by comments or questions from the ACPAC members; and then
comments from members of the public. Ms. Workie also mentioned that at the next ACPAC
meeting, which would occur later in 2022, the Committee members would consider everything
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they've heard at the August 22, 2022, meeting and then publicly deliberate and make
recommendations to the DOT on this rulemaking.

Ms. Workie also pointed out that the comment period for the NPRM is scheduled to close on
November 21, 2022, and after the comment period closes, the Department will review the
comments received, consider any recommendations by the Committee, and decide how to
proceed with the proposed rulemaking.

Ms. Workie reviewed a few housekeeping and logistical matters to ensure that the Zoom meeting
ran smoothly. She also informed the participants that individuals may submit written comments
to the ACPAC's docket at any time; and that copies of all the presentations from this meeting
will be posted in the docket after the meeting. Ms. Workie also informed the participants that the
meeting agenda is available on the DOT's website at
www.transportation.gov/airconsumer/ACPAC.

Ms. Workie then turned the meeting over to the Committee members so they could introduce
themselves.

Discussion of DOT’s NPRM on Airline Ticket Refunds and Consumer Protections

Following the welcome and introductory remarks, the morning session of the meeting began.
The Committee first heard from the DOT senior attorney Clereece Kroha, who provided an
overview of the DOT’s NPRM.

Ms. Kroha stated that the NPRM on airline ticket refunds and consumer protections was issued
on August 3, 2022 and published in the Federal Register on August 22, 2022. Ms. Kroha further
stated that the comment period was 90 days and that comments can be filed on regulations.gov in
the docket (DOT-OST-2022-0089) before November 21, 2022.

Ms. Kroha explained that her summary of the NPRM is divided into three parts by subject. The
first area deals with the requirement for airlines and ticket agents to provide refunds for flights
canceled or significantly changed by airlines. The second area deals with protections for
consumers who are unable to fly as scheduled for reasons related to a serious communicable
disease. The third area addresses additional protections for consumers who cannot fly for reasons
related to a serious communicable disease during a public health emergency when airlines or
ticket agents receive significant government financial assistance. Ms. Kroha stated that for each
part, she would first describe the main proposals in the NPRM, and then there will be a question
& answer session for the Committee members, along with any comments they may have.
Afterward, the public attendees will have an opportunity to provide their comments.


http://www.transportation.gov/airconsumer/ACPAC

I. Refunds Due to Airline Cancellation or Significant Change

1.1 DOT Presentation
Presentation by Clereece Kroha, Senior Attorney, DOT, Office of Aviation Consumer Protection
(OACP)

Ms. Kroha introduced the first subject addressed by the NPRM, which proposes to require
airlines and ticket agents to issue refunds for flights canceled or changed by carriers. She
explained DOT's longstanding interpretation that it is an unfair business practice in violation of
49 USC 41712 for a U.S. or foreign air carrier or a ticket agent to refuse to provide requested
refunds to consumers when a carrier has canceled or made a significant change to a scheduled
flight to, from, or within the United States, and consumers found the alternative transportation
offered by the carrier or the ticket agent to be unacceptable. Ms. Kroha further explained that this
interpretation applies to all airline-initiated cancellations and significant changes, regardless of
whether the reason for the cancellation or change is within or outside of the airlines' control. She
stated that over several decades, the DOT's OACP has issued various policy statements
confirming this interpretation, and most recently, at the beginning of the COVID-19 pandemic,
the OACP issued enforcement notices reminding airlines and ticket agents of their obligations to
provide a refund when they cancel or make significant changes to passengers' flights.

Ms. Kroha stated that the NPRM proposes to codify the DOT's longstanding interpretation and
explicitly require that airlines and ticket agents provide prompt refunds when carriers cancel
flights or make significant changes to flight itineraries and consumers do not accept the
alternative transportation offered by carriers or ticket agents. Ms. Kroha stated that the NPRM
also proposes to defining a "prompt refund™ and specifically require that, when a refund is due,
airlines and ticket agents must provide the refunds within 7 days for credit card purchases after
the airline or the ticket agent receives a request for a refund and within 20 days for cash, check,
or another form of purchase.

Ms. Kroha discussed the proposed definitions for “cancellations” and “significant change of
flight itinerary.” She explained that the DOT has not previously defined these terms and as a
result, airlines and tickets have defined these terms differently, which further leads to consumer
confusion. She stated that to eliminate confusion, the NPRM proposes to define a canceled flight
as a flight published in a carrier's computer reservation system at the time when the affected
passenger purchased the ticket, even if later the carrier removed the flight from its system.

She further explained that the proposed definition for “significant change of flight itinerary”
involves a set of standards that would trigger the refund obligation, including early departure or
late arrival of more than 3 hours for domestic itineraries and 6 hours for international itineraries,
a change to the origination or designation airport, an increase in the number of stops, such as
from non-stop itinerary to a one-stop itinerary, a downgrade to the class of service even if the
consumer is able to take the same flight and a change of aircraft that leads to significant
downgrade of the travel experience or the available amenities onboard. With respect to aircraft
downgrade, Ms. Kroha stated that the Department recognizes that aircraft substitutions occur
from time to time, and the NPRM does not propose that all aircraft substitutions be considered
significant changes. Instead, the proposal would look at the effect of the aircraft change on a
consumer's travel experience and expectations. Ms. Kroha provided an example of a “significant
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change” due to aircraft substitution, in which a consumer traveling with a personal wheelchair
that would fit in the cargo compartment of the original flight, but after an aircraft substitution
occurred, is no longer able to fit in the cargo compartment.

Next, Ms. Kroha explained that the NPRM also proposes to clarify how refunds should be
provided to consumers. Specifically, she stated that under the proposal, airlines and ticket agents
can choose to return consumers' money in the original form of payment. Further, she stated that
the proposal would also allow airlines and ticket agents to refund consumers in the form of
payment that may not be the original form of payment, as long as that form of payment is
considered "cash equivalent." She explained that cash equivalent is defined in the proposal to
mean a form of payment that can be used like cash, including but not limited to a check, a
prepaid card, direct bank account transfer, funds provided through digital payment methods
(e.g., PayPal, Venmo, Zelle), or a gift card such as a Visa card that is widely accepted in
commerce. She emphasized the Department’s view that an airline or ticket agent-issued credit or
a store gift card would not be considered "cash equivalent." Ms. Kroha added that the proposal
allows the offering of these non-cash equivalent options to consumers, but airlines and ticket
agents would first have to make clear to consumers that they are entitled to a refund when
communicating with them.

Ms. Kroha stated that the DOT addresses the role and responsibilities of ticket agents in issuing
refunds when an airline cancels or makes significant changes to a flight. She explained that the
NPRM focuses on avoiding unnecessary costs, delays, and confusion to consumers when they
request refunds and multiple entities are involved in issuing the original ticket. She stated that to
simplify the process for consumers to obtain refunds, the NPRM proposes that the entity that
"sold" the ticket would be responsible for refunds. She elaborated that to determine which entity
sold the ticket, the consumer would look at which entity appears on their financial statement for
ticket purchase.

Next, Ms. Kroha explained that the NPRM addresses the issue of ticket agent-imposed service
fees, such as a service charge for issuing the original ticket and a service fee for issuing a refund.
She stated that the proposal would allow ticket agents to deduct these two types of service
charges from the total refund amount only if consumers are notified of these fees before they
purchase their tickets, and the notification must specify the fees' existence, amount, and nature.

1.2 Committee Members Questions and Comments

After Ms. Kroha concluded the first part of her presentation, the Committee was invited to ask
questions and provide comment.

Mr. Rodriguez asked for clarifications regarding the issue of aircraft substitution.

e Ms. Workie stated that the proposal does not go into details and that the example about a
passenger traveling with personal wheelchair given by Ms. Kroha was to illustrate a
significant change. Ms. Workie further explained that DOT's proposal is written to allow
a case-by-case determination.



Mr. Rodrigues asked who would make the determination on whether an aircraft substitution
would be considered as a “significant change.”

e Ms. Workie stated that the way the proposal is written — the airline would make the
determination. She further stated that if the consumer does not agree with the airline, the
consumer would be able to file a complaint with OACP. Mr. Workie further invited
people with thoughts on the proposal to provide their comments.

Mr. Breyault asked whether it is correct that when a cash equivalent or credit is offered by the
airline in the event of a cancellation or a significant delay, the airline must also notify the
consumer of the availability of a refund.

e Ms. Kroha acknowledged that was correct. She explained that, under the proposal,
airlines are free to offer non-cash equivalent options such as credits, vouchers, or miles to
anyone entitled to a refund. However, they must inform consumers entitled to a refund
that they indeed can get a refund in the original form of payment or in the form of a cash
equivalent option.

e Ms. Workie pointed out that, during the COVID-19 pandemic, some consumers
complained that they did not know that they were entitled to a refund when offered travel
vouchers or credits.

Mr. Breyault asked whether the proposed rule specifies how the notification should be provided.
Mr. Breyault further explained that he would like to avoid situations where consumers are not
aware that they have the right to a cash refund while an airline or a ticket agent could claim that
the notice was provided in the contract of carriage or some sort of fine print during the purchase
process.

o Ms. Workie stated that the NPRM does state that the notification should be provided
when the airline offers flight credit, indicating that putting it in the contract of carriage
would not be sufficient. Ms. Workie further encouraged everyone who have suggestions
on how that notification should be provided to provide their comments for DOT's
consideration.

Mr. Breyault stated that he heard Ms. Kroha define cash equivalent as a check, prepaid card,
bank account transfer, gift card that can be used in general commerce, or a peer-to-peer option
like Venmo or Zelle. Mr. Breyault pointed out that the peer-to-peer option assumes the consumer
has either one of the peer-to-peer services they can take advantage of or a Zelle-enabled bank
account. Mr. Breyault also pointed out that peer-to-peer transactions may not be subject to the
same consumer protections that a credit or debit card transaction would under the Federal
Reserve's regulation. Mr. Breyault further pointed out that open loop gift cards such as Visa
prepaid cards tend to come with usage fees. Thus, Mr. Breyault asked whether DOT has
considered all issues above when it included the peer-to-peer and open-loop gift cards as cash
equivalent refund options in the NPRM.

e Ms. Kroha stated that regarding gift cards, the NPRM does mention that any maintenance
or usage-related fees should be covered by the airline, which means, in addition to the
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full refund amount, if the refund is provided by one of those cards that have a fee, the fee
should be added to that amount.

Ms. Workie stated that the NPRM does not address the specific issues mentioned by Mr.
Breyault regarding the peer-to-peer options. However, the idea in the proposal is to
provide greater flexibility for all the parties, airlines, and consumers and get the money to
the consumer as fast as possible. Ms. Workie stated that if there are things that the DOT
has not considered, she again encourages people to file their comments.

Mr. Breyault asked which entity (the airline/the ticket agents, or the consumer) would choose
what form of cash equivalent would be offered to the consumer.

Ms. Workie stated that according to the way the proposal is written, it would be the entity
that is providing the refund who would choose the form of payment. Ms. Workie further
explained that cash equivalent payments were added to the proposal to provide greater
options to both the consumer and the airline. Ms. Workie further clarified that the
payment would have to be either in the original form of payment or cash equivalent.

Ms. Vercelli asked for clarifications regarding the definition of a canceled flight and how the
definition would play into situations in which another flight is offered under a different flight
number.

Ms. Workie stated that the definition of a canceled flight in the proposal is a flight
published in a carrier’s Computer Reservation System (CRS) at the time of ticket sale but
was not operated. Ms. Workie further gave the example of a situation where Flight 100
was in the CRS, and the consumer purchased a ticket for that flight, but the flight did not
operate. Instead, Flight 105 operated. Ms. Workie noted that under the proposal, Flight
100 would be deemed a canceled flight. Ms. Workie further encouraged airlines to submit
comments.

Ms. Kroha stated that she agreed with Ms. Workie's interpretation and noted that the
second element when a passenger is entitled to a refund is when the passenger does not
accept alternative transportation. Ms. Kroha pointed out that if the new flight departs 30
minutes later and everything else is the same as the canceled flight, chances are the
consumer would likely choose to take the new flight instead of requesting a refund.

Ms. Workie further noted that the whole idea of significant change or canceled flight and
the entitlement of a refund is premised on the consumer no longer being interested in that
flight.

Ms. Vercelli further asked whether there is a reason that the definition for canceled flights does
not include an element that the flight was cancelled within seven calendar days of the scheduled
departure.

Ms. Workie stated that one of the challenges the Department faced was that there was no
definition of a canceled flight in the refund regulation. She acknowledged that in 14 CFR
234.2, for reporting purposes, the Department has a different definition for canceled
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flights and a different definition for discontinued flights. She clarified that the
Department made the determination in the proposal that it would not be fair to consumers
to limit their eligibility for a refund only in those situations where the flight is canceled
seven days out. She explained that for consumers who planned their vacations or
business trips and bought their tickets in advance, it is not going to be less of
inconvenience whether the flight is canceled more than two weeks in advance or a week
in advance.

Ms. Vercelli stated that when changes happen, like 200 days out or 100 days out, the consumer is
notified and given the option to either accept a different flight or a different itinerary. Ms.
Vercelli further noted that one of the concerns with the proposed rule would be the potential for
fraud. Ms. Vercelli asked whether the proposal suggests that when a schedule change occurs, an
individual would be entitled to a refund when the individual refuses to accept a new itinerary up
to two days before the flight, even though the individual knew 200 days in advance of the flight
itinerary change.

e Ms. Workie stated the NPRM proposes a definition for a canceled flight. However, it
does not address how much time the consumer has to seek a refund after a flight itinerary
change occurred. Ms. Workie noted again that one of the benefits of it being an NPRM is
that interested parties who want the DOT to consider certain situations can provide their
comments.

Ms. Vercelli further stated that there are undefined terms within the proposed definition for
significant change of flight itinerary such as “class of service.”. Ms. Vercelli then asked how the
DOT would define “comparable amenities.”

e Ms. Workie stated that the NPRM proposes for these terms to be a case-by-case
determination based on the needs of the consumer because for one passenger, the change
of aircraft may not be a downgrade, but it may be a significant downgrade for another
passenger when the substituted aircraft would not meet this passenger's needs.

Ms. Vercelli stated that, in her opinion, when two different passengers apply their subjectivity to
the meaning of a downgrade, it removes transparency. Ms. Vercelli further asked what for the
Department’s interpretation is for the term “comparable amenities.”

e Ms. Workie stated that when discussing significant changes, the DOT would look at a
few things: whether the flight is scheduled to depart or arrive within 3 hours for domestic
or 6 hours for international from the original schedule; whether there are additional
connections; whether the passenger is downgraded to lower class of service; whether the
passengers are scheduled to travel on a different type of aircraft, whether all changes are
significant for the passenger. Ms. Workie noted that the Department tried to balance
between changes that may be significant for one person but not necessarily for another.
Ms. Workie further stated that if the airlines believe that the Department should define
significant change in a certain way, they should submit their comments.



Mr. Breyault stated that Alaska Airlines became the first carrier to launch a flight subscription
program, charging $49 to $550 with a year-long commitment. According to Mr. Breyault,
subscribers can take up to 45 round trips and the flights need to be booked at the required
intervals. Mr. Breyault asked whether the rule would decide how much the amount of refund
would be in cases where a consumer is paying $550 for a subscription plan for up to 24 flights.
Mr. Breyault further asked whether the DOT considered this scenario when drafting the proposed
rule.

e Ms. Kroha stated that the NPRM does not consider this type of situation. Ms. Kroha
further noted that the Department has considered the checked bag subscription programs
offered by some carriers in another NPRM on refunding bag fees and asked questions on
how to determine the amount of baggage fee refunds. She stated that like the baggage fee
refund NPRM, the Department would welcome comments on how to determine the
amount of ticket refunds in the scenarios described by Mr. Breyault.

o Ms. Workie noted that there is no specific proposal on this subject.

Mr. Breyault pointed out that he didn't see the question in the rulemaking asking for comments
on refund subscription plans.

e Ms. Workie responded by stating that the NPRM is generally on refunds, so that the
subscription issue would fall under the general subject of refunds. Ms. Workie noted that
the DOT would like to hear from all the stakeholders on how the subscription process
generally works, how they currently provide refunds, and how they think it should be
provided.

Ms. Vercelli asked that if a flight that was canceled due to severe weather and the FAA has
issued a ground stop, whether, under the DOT's proposal, the airline would be responsible for
providing refunds for the canceled flight even though it's entirely out of the airline's control.

e Ms. Kroha stated that the proposal on refunds does not consider the reason for the
cancellation as a relevant factor.

e Ms. Workie stated that the NPRM is looking to codify the requirement that when a
consumer purchases a flight from the airline, and the airline can't provide that service, for
whatever reason it may be, the consumer is entitled to their money back when the
consumer chooses not to take the alternative flight provided or offered by the airline.

1.3 Public Participants Questions and Comments

Next, Ms. Workie invited comments from the public attendees.

Mr. Joseph Burley shared with the Committee his experience as a consumer. Mr. Burley
explained that he is a retired, disabled veteran who tries to minimize driving at night. Mr. Burley

stated that he purchased a ticket for a flight leaving at 8 p.m. so he could drive to the airport
during daylight. Mr. Burley stated that ten days after he bought his ticket, he was informed by
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the airline that his flight would be delayed by 2 hours and 57 minutes, which would require him
to drive to the airport at night. Mr. Burley further explained that the airline's website stated that
he could apply for a refund or a credit voucher but when he applied for a refund, the airline
denied it and provided only a credit voucher valid for 30 days. Mr. Burley further stated that he
supports ACPAC considering a 3-hour delay as triggering a refund obligation. However, in his
situation, the delay of 2 hours and 57 minutes resulted in the service he purchased no longer
meeting his needs. Mr. Burley asked the Committee to comment on his situation.

e Ms. Workie stated that under the current regulation, to determine Mr. Burley's
entitlement to a refund, the DOT would have to look at how the airline defines significant
change. Ms. Workie noted that there is no uniform answer because the airline's
definitions currently vary. Ms. Workie stated that the DOT is proposing a baseline under
the NPRM and according to the proposed baseline, if a person will be departing 3 hours
later or will be arriving more than 3 hours later for a domestic flight, regardless of which
airline they fly, then that person will be able to determine whether they are going to
accept the alternate flight offered by the airline or whether they are going to ask for a
refund. Ms. Workie stated that because the DOT is trying to have a bright line rule, under
the NPRM, Mr. Burley would not be entitled to a refund because his delay was 2 hours
57 minutes. However, if his delay would have been 3 hours and 1 minute and assuming
that the proposal would have been final, he would have been entitled to a refund.

Mr. Alejandro Ulloa provided his comment for the Committee’s consideration. Mr. Ulloa stated
that regarding the definition of significant change of flight itinerary, he would ask that the
definition includes a requirement for all airlines to inform their passengers about the causes for
the delay or cancelations by making an official announcement so that customers can make better-
informed decisions as to what they are entitled to. Mr. Ulloa shared his experience when he was
informed by an airline that his flight from Los Angeles to Chicago was cancelled due to
increment weather and his only available option was to be rebooked on a different flight. Mr.
Ulloa stated that he took the time to research and see if any other flights were canceled, as well
as check the weather reports for Los Angeles and Chicago. Mr. Ulloa stated that he did not find
any reports about inclement weather which leads him to believe that the justification for said
cancellation was used to avoid any cost for which the airline may have been responsible. Mr.
Ulloa stated that the airlines should also be required to make arrangements for or cover the cost
of ground transportation in cases where the destination or departure airport was changed. To
illustrate this point, Mr. Ulloa further shared his experience when an airline canceled his flight
and he had to pay $120 for ground transportation to catch the rebooked flight at another airport
that was 87 miles away from the original airport. Mr. Ulloa noted that after complaining to the
airline about the cost of ground transportation, he was awarded 7,500 miles to his frequent flyer
account; however, that was not proportionate with the money spent on his credit card. Mr. Ulloa
noted that when travelers purchase a ticket, they enter into an agreement with the airline.
However, based on his personal experience, the airlines are falling short of upholding their end
of the bargain. Mr. Ulloa stated that the government is responsible for protecting its citizens, and
in this case, protecting travelers from the airline industry. In addition, Mr. Ulloa asked the
Committee to make a recommendation requiring airports to provide signage or announcements
informing consumers on their rights to file a complaint with the DOT.
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e Ms. Workie noted that Mr. Ulloa is speaking to the proper Committee on these issues as
the Committee is also looking into ensuring that good information is being provided to
consumers about the reasons for delays and cancellations. Ms. Workie also mentioned
that Secretary Buttigieg asked airlines to provide meal vouchers for delays of 3 hours or
longer and provide lodging if there is a delay or a cancellation that is overnight if the
delay or cancelation was due to reasons under the airlines’ control.

Mr. Paul Hudson with Flyer's Rights stated that he supports the Department’s defining
"significant changes" because without such a definition, there will be no consistency or
transparency to the passenger, and airlines will have a financial incentive to make their policies
vague or entirely in favor of the airlines. Mr. Hudson stated that relying on the airlines to
establish refund policies has miserably failed, as the airlines compete not for better services for
the consumers but for what policy can produce the most revenue with the least cost to the
airlines. Mr. Hudson stated that the 1700% increase in refund complaints is evidence. Mr.
Hudson noted that good service is generally more expensive for airlines, and bad service is
paradoxically more profitable. Mr. Hudson further stated that the standards for significant change
should be based on a set number of hours of itinerary change, except that a lower number of
hours should be applied to any trip requiring a connection time of less than 90 minutes. Mr.
Hudson stated that Flyers Rights believes that the domestic standard should be 2 hours, not 3,
and the standard for international flights should be no more than 4 hours, not 6. Mr. Hudson
further stated that the change of destination airport and the number of connections should trigger
the right to refunds. Mr. Hudson stated that a premium over the ticket price should be applied to
refunds due to significant changes made by the airline less than 30 days before departure,
because rebooking will likely cause an additional expense. Mr. Hudson pointed out that no other
product or service, except perhaps a cruise line, allows the provider to keep passengers' money
by not providing the service paid for. Mr. Hudson further stated that the Airline Deregulation Act
of 1978 made the DOT the sole regulator of air travel, removing all state and local consumer
protection regulations as well as most other federal agency consumer protection regulations. He
added that only airlines can remove a small claims court case to the U.S. District Court where the
cost to consumers exceeds recovery. He also noted that only airlines can and do profit more from
bad service and unfair practices than from good and fair service.

e Ms. Workie encouraged Mr. Hudson to file his comments on the NPRM with the DOT,
particularly his suggestions for redefining the significant change.

e Mr. Breyault stated he was intrigued by Mr. Hudson's comment that airlines can make
extra money by canceling flights because the consumer will have to pay a higher rate. He
asked Mr. Hudson to elaborate on this subject.

e Mr. Hudson stated that the point is that airfares generally go way up when purchased
closer to the departure time. He described that if a consumer makes a reservation four
months in advance and the consumer was informed a week or two before departure that
there has been a significant flight change, the consumer will very likely pay a much
higher price when rebooking with the same airline or another airline.
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« Mr. Breyault noted that, generally, airlines would rebook free of charge.

e Ms. Workie confirmed that the Department understands rebooking at no additional
charge to be a standard practice. She mentioned that if anyone is aware of a different
practice, she encouraged them to inform the DOT.

Mr. Stewart Verdery spoke on behalf of the Travel Management Coalition (TMC), which
represents the largest travel management companies in the U.S. which collectively count for an
average of 26% of U.S. travel bookings for U.S. customers annually. Mr. Verdery noted that due
to the size of the businesses, its members received little to no government financial assistance
during the pandemic. Mr. Verdery stated that TMC members are still recovering from a
suppressed demand for international travel. Mr. Verdery further stated that TMC is concerned
that the requirements as proposed can present three problems: One, the proposal on ticket agents
would create a cash flow burden if ticket agents are held responsible for issuing refunds before
they receive payments back from the airlines; two, adding uncertainty to TMC members’
operations as the members have no control over various factors such as airline delays in issuing
refunds, and decisions by travelers, carriers, or governments to postpone travel for health-related
reasons; and lastly, the proposal would require more time spent by sales agents of TMS members
to facilitate refunds, particularly at a time when it's already difficult for customers to receive
assistance from airlines directly.

Mr. Verdery also shared his thoughts on whether a refund should be provided in the original
form of payment or another form of payment. Mr. Verdery stated that TMCs believe that refunds
should be provided in the original form of payment to make it clear that it's apples-to-apples
regarding how a customer is compensated. Concerning the question on whether the Department
should impose the 7-day/20-day timelines on issuing refunds, Mr. Verdery stated that TMC
believes that an alternative form of refund payment should create a longer deadline than 20 days
due to the complicating issues of the differing types of payments. Mr. Verdery further stated that
regarding the question of whether a ticket agent or an airline should be responsible for the refund
of an itinerary purchase through a ticket agent, TMCs believe that the airlines should be
responsible because under the current practice, a ticket agent acts as a broker facilitating the sale
of a ticket for the consumer. Mr. Verdery asserted that the consumer sees the name of the airline
on the financial statement and therefore ticket agents such as TMC members should not be liable
for reimbursement of the consumer, and there must be a clear authorization provided to the ticket
agents by the airlines for a refund. Mr. Verdery commented that TMC members should only be
required to reimburse the consumer for a refund once they receive the cash after the
authorization for refund by airlines. Mr. Verdery stated that there are circumstances where TMC
members would purchase directly from the airlines and then bill customers for the purchases, but
these circumstances are rare.

Mr. Verdery addressed the question on how the refund timeline would be affected if a ticket
agent must rely on an airline to confirm that the consumer is eligible for a refund. Mr. Verdery
stated that TMC believes the refund timeline should start when the airline confirms refund
eligibility. Lastly, Mr. Verdery commented that it is reasonable to allow ticket agents to retain
service charges for issuing original tickets when providing refunds because it is in line with the
current practice. Mr. Verdery closed his comment by stating that TMC members work very
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closely with the airlines and, generally, have a good relationship, but this rulemaking does raise
particular aspects on transactions where TMC wants to have its input heard by the DOT.

e Ms. Workie commented that the primary reason that the NPRM focuses on which entity
sold the ticket is to avoid situations where consumers are bounced back and forth
between the airline and the ticket agent. Ms. Workie stated that the Department has seen
situations with COVID-19 and refund requests, where the airline told the consumer that
since the ticket was purchased through a ticket agent, the consumer should request a
refund from the ticket agent. Ms. Workie further described that the ticket agent would tell
the consumer that the airline is holding the money, so the consumer should ask the airline
for a refund. Ms. Workie stated that the Department wants to get the consumer out of the
middle. Ms. Workie then asked Mr. Verdery that, assuming the consumer looking at the
financial statement (credit card statement) is not the right approach, how he would
suggest taking the consumer out of the middle and avoiding the situation that the
consumer is being bounced between the ticket agent and the airline.

e Mr. Verdery stated that the entity showing up on the consumer’s financial statement
should be responsible for the refund.

o Ms. Workie noted that Mr. Verdery previously stated that the ticket agent would appear
on the financial statement in some situations, and asked Mr. Verdery to clarify whether
he still believes the airline should be responsible for refunds when the ticket agent
appears on the consumer's financial statement.

o Mr. Verdery stated that he does not know exactly how often that occurs. Mr. Verdery
further clarified that in the case where a TMC member is actually buying the ticket, the
member should be required to provide the refund, but only after the member in turn
received reimbursement from the carrier.

e Ms. Workie noted that under the proposal, regardless of whether the ticket agent has
received the money from the airline, the entity whose name appears on the consumer's
financial statement would be required to provide the refund within 7 or 20 days,
depending on the form of payment.

e Mr. Verdery stated TMC plans to provide more comments on the rulemaking.

John K. Hawks with the Destination Wedding & Honeymoon Specialists Association provided
his comments for the Committee's consideration. Mr. Hawks stated that his organization
represents more than 800 U.S. business owners who sell romance travel, destination weddings,
and vow renewal trips, and almost all of those trips involve domestic or international air travel.
Mr. Hawks stated that his organization is concerned that the NPRM may be unwittingly ending a
decade of policy regarding who is responsible and liable for remitting refunds when things go
wrong with airline tickets. Mr. Hawks noted that about two years ago, the DOT made a statement
that indicated that airlines have the long-standing obligation to provide a refund to ticketed
passengers when the airlines cancel or significantly change their flights; and that ticket agents are
only required to make those refunds if they possess the passenger's funds. Mr. Hawks stated that
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the key criteria should be who possesses the passenger's funds and not necessarily which entity is
on the bank statement. Mr. Hawks noted that his organization would like to suggest language in
the rule specifically exempting the ticket agents from being on the hook for the refunds if they
never touched the money. Mr. Hawks explained that most airline tickets sold in the U.S. for
leisure travel are typically not processed through the travel agents' bank accounts. Instead, they're
processed through the merchant accounts that the airlines own and control. Mr. Hawks stated that
ticket agents never touch the money, and the ticket agent's name typically does not appear on the
consumer's financial statements. Mr. Hawks noted that his organization members would work
with the DOT on setting up an information refunds webpage for their customers to educate
consumers about the proper procedures to request a refund from the airlines.

e Ms. Workie stated that it is her understanding that the consumer's financial statement
would have the airline's name most of the time, and under the proposal, it would be the
airline’s responsibility to provide the refund within specified periods in those
circumstances. Ms. Workie asked Mr. Hawks to comment on in situations where the
ticket agent's name appears on the consumer's financial statement, why it should fall on
the consumer to figure out who has the money and whether the ticket agent received it.
Ms. Workie further inquired that, if it was the ticket agent who sold the ticket and the
ticket agent’s name appears on the consumer's financial statement, why it should not be
the financial responsibility of the ticket agent to figure out how to work with the airline
when it has a business relationship with that airline.

e Mr. Hawks confirmed that it is infrequent that the travel agent's name would appear on
the consumer's financial statements and that 99% of the time, it would be the airline's
name.

e Mr. Rodriguez asked whether when charging service fees, ticket agents specify what
services are provided for those fees.

« Mr. Hawks responded that his organization trains ticket agents to disclose to consumers,
whether in paper form or on their websites, what services are provided under the fees that
are charged.

e Mr. Rodriguez asked for a confirmation that the service fee currently charged would not
cover the service of speaking to the airline to request a refund on behalf of the consumer.

e Mr. Hawks indicated that if the Department moves toward requiring the airline to take
more responsibility for prompt refunds, then adding that disclosure would be the next
change that ticket agents would make.

e Mr. Breyault asked Mr. Hawks to explain when a ticket agent sold a travel package to a
consumer, and subsequently an airline cancels or makes a significant change to the flight,
how the consumer is notified of the change and being led back to ask ticket agents for a
refund. In that regard, Mr. Breyault stated that he understands that consumer’s inclination
is to ask for the money back from the entity they paid money to.
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o Mr. Hawks stated that his organization would provide further comments on the NPRM
and stated that if the travel agent's name appears on the consumer's bank or card
statement, then it's common sense for that consumer to come back to the ticket agent first.
However, Mr. Hawks emphasized that in 99.9% of cases of leisure travel, the card
statement will indicate the airline’s name as the merchant account. Mr. Hawks asked the
DOT to consider including a provision protecting the ticket agent by stating that the ticket
agent should not have to pay out the refund until the carrier has transferred the funds to
the ticket agent.

e Mr. Breyault asked Mr. Hawks whether, in his experience, it may take more than 7 days
to get the funds from the airline in situations where there is a refund request.

e Mr. Hawks confirmed that it might take more than 7 days to get the funds from the
airlines. Mr. Hawks further suggested that the DOT require the airlines to interact with
travel agents within a certain timeframe so that, in turn, the travel agents would be able to
provide a prompt refund within the DOT’s proposed timeframe.

Ms. Vercelli asked whether the DOT considered the practice of other regulating agencies
regarding refunds. She specifically asked whether the DOT looked over the FTC policies and
regulations when the NPRM was drafted.

e Ms. Workie stated that in general, DOT does look at FTC's regulations, but she does not
recall whether, in this case, an informal copy of the NPRM was provided to the FTC.
Ms. Workie noted that the FTC reviewed the NPRM when it was submitted to the Office
of Management and Budget (OMB). Ms. Workie added that when rulemakings are sent to
the OMB, it is coordinated with other federal agencies.

Mr. Zane Kerby, the President and CEO of the American Society of Travel Advisers (ASTA)
provided his comments, on behalf of ASTAs 17,000 member companies, for the Committee's
consideration. Mr. Kerby stated that the DOT's proposal to require travel agencies to provide
consumer refunds when an airline changes a flight is the real sticking point for his organization
because it puts the burden on the travel agencies to provide refunds when they are no longer in
possession of the funds. Mr. Kerby pointed out that the travel agencies are not in the practice of
withholding customer refunds, and according to the DOT's website, no enforcement has been
taken against a travel agent since 2003. Mr. Kerby further stated that the prospect of being on the
hook for refunds, regardless of whether the travel agency has access to funds, can disrupt the
airline distribution system in unknowable and unpleasant ways as many agents may select to no
longer sell tickets, depriving consumers of available options. Mr. Kerby noted that ASTA
members were responsible for selling over 640,000 airline tickets per day in July 2022 alone.

Mr. Kerby further noted that from the DOT's presentation, it appears that the DOT intends to
require small businesses pay out of pocket when the refunds are delayed or unobtainable from
the airlines holding the fund. Mr. Kerby stated that ASTA is reviewing the entire NPRM and will
be filing comments and for now, ASTA is urging the DOT to clarify that the holder of the funds
shall be responsible for the refunds. Mr. Kerby further noted that the money transmitted either
directly from the consumer's credit card or, in very rare instances, from the agency to the airline
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is made within a matter of minutes or 7 days. Mr. Kerby explained that because the money
withheld for any transaction automatically goes to the airline within a short time period,
requiring a small business travel agency to front the consumer the refund before receiving it from
the airline produces an asymmetry of power between the third-party distribution channel and the
airlines themselves.

e Mr. Breyault asked Mr. Kerby whether, in the of ASTA members’ experience, when a
consumer asks for a refund due to a canceled or significantly delayed flight, travel agents
can obtain the funds to provide that refund within 7 day or less.

e Mr. Kerby stated that ASTA's members have described to him in advance of his
testimony is that there is a wide variety of policies and practices among airlines regarding
submitting refunds.

e Ms. Workie noted that the DOT received many complaints from the consumers about
being bounced back and forth between travel agents and airlines and how difficult it is for
them to obtain a refund.

e Mr. Breyault encouraged ASTA to provide their comments on the NPRM and include
information and examples about how long it takes to obtain a refund from airlines when
ticket agents submit a refund request on behalf of the consumers.

e Mr. Kerby stated that ASTA would get the necessary information from its members and
file the comments on the NPRM with the DOT. Mr. Kerby further reiterated that if travel
agencies do not have the funds, it will put an enormous financial burden on them as small
businesses to require them to come up with funds they don't have anymore. Mr. Kerby
further reiterated his view that not the agent of record but the party possessing the funds
should be responsible for the refund within a specific timeframe.

e Ms. Workie asked Mr. Kerby how a consumer would know who has the funds.

e Mr. Kerby stated that if the purchase is made with a credit card, the consumer can see
where the money went on the statement. Mr. Kerby further said that ASTA would
address this issue in its comments to explain ASTA's perspective on why the rule
language needs to be tightened up around who has the funds and when and how the funds
should be remitted back to the consumers.

Mr. Breyault asked Ms. Workie whether, when drafting the NPRM to require refunds be
provided within the 7-day/20-day timeframes, the DOT considered the situations where the
consumer purchased the ticket through a travel agent, taking into account that the travel agent
has to request a refund on behalf of the consumer within these timeframes.

e Ms. Workie stated that there was much discussion within the DOT on the best way to

ensure that consumers get their money quickly. Ms. Workie stated that the 7-day
timeframe comes from another regulation called Regulation Z, which is quite common
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and is not unique to airline ticket refunds. Ms. Workie again encouraged the ticket agents
to comment on this issue.

e Mr. Breyault stated he would be wary about rules requiring the DOT inserting itself into
figuring out whether the money lies with an agent, whether it lies with a holding entity
such as the Airline Reporting Corporation (ARC), or whether it lies with the airline.

Ms. Andrea Allen provided her comments for the Committee’s consideration. Ms. Allen stated
that on August 2, 2022, she and her children reported timely for a flight to Seattle, connecting in
Chicago for the purpose of catching a cruise leaving Seattle to Alaska and Canada. Ms. Allen
stated that due to staff shortage, no pilot reported for duty and her family missed their connecting
flight in Chicago and their cruise vacation. Ms. Allen further stated that travel insurance does not
cover instances where a vacation is canceled due to a flight delay of less than 3 hours. She said
that she lost nearly $7,000 for the flight and the cruise vacation. Ms. Allen stated that American
Airlines did not offer her any reimbursement despite being a loyal Advantage member and credit
card holder. Ms. Allen described that the American Airlines gate agent advised her that she
should have flown a day earlier. Ms. Allen further stated that American Airlines should provide
the service the consumers paid for or fully refund them for their tickets. Ms. Allen further stated
that to date, she still did not know where her luggage was, and American Airlines was not
helpful with locating it.

e Ms. Workie advised Ms. Allen that this was a public meeting and cautioned her about
referencing any personal information in her comment.

e Ms. Workie further stated it is better to discuss offline what the airline may owe Ms.
Allen rather than in a public meeting. She advised Ms. Allen that OACP staff would
reach out to her and work with the airline to locate her luggage or get reimbursed for lost
luggage. Ms. Workie further stated that outside of this rulemaking, the DOT is looking
into additional protections for passengers when delays and cancellations were caused by
the airline. Ms. Workie also advised Ms. Allen about the complaint form on the DOT's
website, which would allow her to file a complaint with the OACP.

e Mr. Breyault inquired about how Ms. Allen obtained the travel insurance, whether that
was something that Ms. Allen sought on her own after she booked her transportation, or
whether this was something offered to her during the purchase process of her flight or
cruise.

e Ms. Allen stated that she has the American Airlines advantage credit card, and the
insurance is provided automatically for credit card holders.

Ms. Jasmine Young provided her comments for the Committee's consideration. Ms. Young
stated that she had a significant delay on a connecting flight while traveling with three children.
Ms. Young stated that she could not change her flight because that would have required her to
leave the sterile area and go to the ticketing counter, and she could not do that while having three
children with her. Ms. Young further stated that she agrees with Mr. Hudson that the DOT
should lower the amount of time that would be considered a significant delay, because for many
parents traveling with their children it is very inconvenient to be stuck in the airport for many
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hours at a time. Ms. Young further stated that airlines should better explain the terms of use for
the vouchers. Ms. Young explained that she was compensated for the delay with a voucher, and
she was unaware that she would not be able to use the entire voucher when booking her next trip.
Ms. Young stated that she was allowed to use only 30% of the value of the voucher on her new
booking and this restriction was not explained to her when the voucher was issued. Ms. Young
also stated that she works at a bank, and the issue of the refunds within 7 days has a lot to do
with the merchant. Ms. Young stated that for travel agents, 7 days may not be enough as the
refund must go through the merchant first.

e Ms. Workie stated that the proposal does not focus on the delay of connecting flights.
Instead, it focuses on the delay of the departure and the delay at the destination. Ms.
Workie further stated that regarding vouchers, under the DOT's proposal, the airlines
would be required to provide a non-expiring voucher or credit when the consumer cannot
travel or is advised not to travel under certain circumstances.

Mr. Breyault inquired about the DOT's justification for proposing 3 and 6 hours in the definition
of a significant delay, as opposed to 2 and 4 hours, as Mr. Hudson and Ms. Young suggested.
Mr. Breyault pointed out that 2 and 4 hours are shorter windows for the definition of significant
delay and are more in line with European rules.

e Ms. Workie responded by stating that the DOT looked at various airlines' customer
service commitments and how airlines currently define significant change. Ms. Workie
stated that the DOT also considered at what point the delay may be particularly
significant for the consumer and the 3-hour tarmac delay rule. Ms. Workie further noted
that the proposed 3- and 6-hours thresholds are supposed to be a baseline.

e Mr. Breyault asked whether the Department has considered the distinction between
domestic and international flights versus the length of flights as a distinction.

e Ms. Workie stated that the DOT is considering in the rulemaking whether it is beneficial
for consumes to have a bright line rule (such as drawing distinction between domestic
and international flights) or whether “significant delay” should be determined based on,
for example, flight destination. Ms. Workie acknowledged that the proposed standard
based on domestic and international flights does not consider the distinction between
close-range (e.g., Canada and Mexico) and long-haul international flights (e.g., Europe).
Ms. Workie pointed out that the NPRM asks questions about alternative ways to define
“significant delays” and included a chart illustrating one alternative way based on flight
duration.

Ms. Nancy Newlin asked whether the provisions of the NPRM, if adopted in a final rule, will be
retroactive.

e Ms. Workie replied that the DOT does not have the authority to apply the rule
retroactively and that the rulemaking is forward-looking. She further explained that the
NPRM did propose that the rule take effect 90 days after a final rule is adopted.

e Ms. Newlin asked whether the DOT's proposal would require that when one airline
cancels a flight, it books the affected consumer on a comparable flight by another airline,
provided that the consumer agrees to the arrangement. Ms. Workie stated that this
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rulemaking does not address the specific scenario Ms. Newlin provided. She further
commented that under a different rule of the Department, airlines are required to have
customer service commitments, which include providing information on how airlines
would mitigate considerable harm and inconvenience to the consumers when there are
flight disruptions. Ms. Workie stated that the DOT generally encourages airlines to do all
they can to accommodate consumers, and noted that separate from this rulemaking, the
DOT is planning to have a comparison dashboard available on its website before Labor
Day on the different types of amenities that airlines provide consumers when there are
flight disruptions.

e Mr. Breyault noted that even though the DOT has not yet codified the proposed refund
rules, the DOT is still operating under the existing regulations, which may apply to
unresolved issues regarding refunds or credits. Mr. Breyault followed up by asking for
confirmation that the Department has ongoing investigations of airlines based on the
current rule.

e Ms. Workie clarified that airlines today, outside of the proposed rule, have an obligation
to provide refunds for significant changes and cancellations. Ms. Workie further
explained that outside of rulemaking, the DOT's authority today is based on a statutory
authority prohibiting unfair practices, and that as a long-standing position for decades, the
DOT interprets that statutory provision to say it is unfair not to provide a refund to a
consumer after an airline cancels a flight or significantly changes the flight. Ms. Workie
further stated that if a consumer was not provided a refund in situations where the airline
canceled the flight or if there was a significant change, the consumer should reach out to
the OACP. Ms. Workie reminded the audience that there is a complaint form online that
consumers can use to file a complaint with the DOT.

Mr. Breyault asked Ms. Workie to confirm whether the DOT has active investigations against ten
carriers and whether the DOT is looking into ten more carriers.

e Ms. Workie confirmed that ten of the DOT's investigations have concluded, for which
DOT has decided to pursue enforcement action. Ms. Workie stated that in addition to
these ten cases, there are additional carriers that are under investigation. However, Ms.
Workie noted that the fact that a carrier is under investigation does not mean that there is
a violation, as the DOT did not make any conclusion on the ongoing investigations.

Ms. Meredith Mauer provided comments for the Committee’s considerations. Ms. Mauer stated
that she is an independent, home-based travel agent with Magic Moments Vacations. Ms. Mauer
said that her business is not a ticketing agency as it makes all bookings through suppliers. Ms.
Mauer stated that occasionally, her business would book an air-only reservation for a customer
and in those situations, it would charge a booking fee because it is non-commissionable
otherwise. Ms. Mauer stated that her concern is that as “the little guy” in the supply chain
booking air-inclusive packages, her business is going to become liable for something it really has
no control over.

e Ms. Workie asked whether Ms. Mauer's company name appears on the customer's bank
statement or financial statement.
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e Ms. Mauer stated that the company name generally does not appear on the statements.
Ms. Mauer explained that the name might appear if the company charges the planning
fee, which is separate from the fare charge.

Mr. Breyault asked whether the DOT thought of other places, besides the financial statement,
where the consumer could look to find the party responsible for their refund (e.g., email
confirmation)

e Ms. Workie stated that the proposal talks about the party that sold the ticket, as reflected
on the financial statement where consumers can look to see who sold them the ticket. Ms.
Workie explained that the proposal would consider that the airline sold the ticket to the
consumer instead of the ticket agent if the bank statement has the airline's name.

e Mr. Breyault stated that Ms. Mauer’s comment reminded him of a concern he has, which
is about designating the financial statement as the primary document that the consumers
can check to figure out who sold the ticket to them. Mr. Breyault elaborated that when
consumers purchase travel packages from ticket agents, they are usually provided with
email confirmation with contact information. Mr. Breyault stated that naturally when
seeking a refund, the email confirmation would be the first place consumes turn to, not
the financial statement. Mr. Breyault asked whether the Department has considered other
places for consumers to look in order to determine which entity sold them the tickets.

e Ms. Workie stated that the DOT took the same approach concerning mistaken fares.
When there is an issue of mistaken fare, the DOT asks consumer to look at their credit
card statements to see who sold them the fare. Ms. Workie asked Mr. Breyault the reason
that it would be difficult for the consumer to look at the credit card statements.

e Mr. Breyault stated that consumers would have a long list of entities that have charged
their credit cards, and it may be difficult to locate a specific charge. Mr. Breyault stated
that it would be easier to look at the email receipt than the credit card statement.

e Ms. Workie encouraged Mr. Breyault to provide further comment on this issue and
pointed out that if the responsibility to provide a refund was based on the email
confirmation, then more ticket agents could be considered as having sold the ticket. Mr.
Workie encouraged the audience to comment on the issue and provide a solution to get
the consumers out of the middle.

Mr. Bill McGee with the American Economic Liberties provided his comments for the
Committee's consideration. Mr. McGee stated that his organization supports mandatory interline
agreements and urges the DOT to investigate this issue further. Mr. McGee further noted that his
organization supports what ASTA, and other agencies have been commenting about the third-
party issue from fairness and a consumer perspective. Mr. McGee stated that having smaller
travel agencies (mom-and-pop agencies) in the middle or on the hook for refund payments that
they have not received from the airlines could be detrimental to consumers. Mr. McGee pointed
out that having travel agencies in the middle may lead to bankruptcy and force many travel
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agencies to stop booking airline tickets altogether. Mr. McGee further stated that airlines often
proactively offer a credit to the consumer when they cancel a flight. However, many consumers
are unaware of the DOT's rules and do not know that they can go back to the airlines and request
a refund. Mr. McGee stated that the DOT has to address this issue.

e Ms. Workie stated that under the proposal, the DOT explicitly requires airlines to provide
information to the consumers and to let them know that they are entitled to refunds before
they offer information about flight credits and vouchers. Ms. Workie acknowledged that
some consumers might not know the OACP exists or may not know their rights. Ms.
Workie further welcomed the audience to provide ideas on how to make consumers more
aware of their rights and how to make them more mindful of the existence of OACP. Ms.
Workie noted that the level of complaints that the DOT continues to receive is at least
some evidence that consumes do have increased awareness of OACP and its functions.
Ms. Workie then thanked the attendees and the speakers and announced the lunch break.

The meeting adjourned for lunch.
[LUNCH BREAK]

I1. Travel Credits/Vouchers for Consumers Affected by a Serious Communicable Disease

2.1 DOT Presentation
Presentation by Clereece Kroha, Senior Attorney, DOT, Office of Aviation Consumer Protection
(OACP)

When the meeting resumes after lunch break, Ms. Kroha presented the second subject addressed
by the NPRM, which is Travel Credits/VVouchers for Consumers Affected by a Serious
Communicable Disease. Ms. Kroha described the existing regulation on this subject, stating that
DOT regulations do not require airlines to provide credits or vouchers, or refunds to consumers
holding non-refundable tickets when the flights are operated as scheduled, but the consumers
choose not to travel, although many airlines do provide credits on a case-by-case basis. Ms.
Kroha stated that the NPRM would mandate that three categories of consumers receive non-
expiring travel credits or vouchers when a serious communicable disease impacts their travel.

Ms. Kroha explained the summary chart on the three categories included in her presentation as
follows:

a. The first category of consumers includes those who are restricted or prohibited from
traveling by a government-issued order (e.g., a border closure order that would prohibit non-
citizens or non-residents from entry) in relation to a serious communicable disease, regardless of
whether there's a declaration of a public health emergency. In addition to the consumers who are
physically or logistically prohibited from traveling, this proposal would also protect consumers
subject to certain restrictions that would render their travel meaningless.

An example of this situation mentioned in the NPRM is a consumer who booked a 7-day
vacation. The consumer would have no reason to travel if the government of that destination
requires 7-day quarantine for arriving visitors. Under the proposal, consumers are expected to
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exercise due diligence to comply with certain travel restrictions so they can travel as planned
(e.g., providing negative test results as a condition to travel). As evidentiary proof, airlines and
ticket agents may require consumers to provide the relevant government order and demonstrate
how it affects their travel.

b. The second category of consumers includes those with specific health concerns that make
them more vulnerable to a serious communicable disease. The protection proposed in the NPRM
to this category of consumers would only apply when there is a public health emergency. As a
condition for receiving credits or vouchers, airlines and ticket agents may require a statement
from the consumer's health care provider stating that because of the consumer's health condition,
they are advised not to travel by air during a public health emergency. Similarly, applicable
public health guidance issued by these various agencies could be required as proof. The NPRM
mentioned that a general "fear™ of traveling during a public health emergency would not be
sufficient. Outside of the proposal, the NPRM asks specific questions about whether the
proposed protection should be expanded broadly to cover more than consumers who have a
health condition themselves. For example, the NPRM asks whether a traveler who does not have
a health condition but is the primary caregiver of someone with a health condition should be
covered. The NPRM also asks whether a minor should be covered if the minor is scheduled to
travel with a parent and the parent has a health condition and would like to postpone travel.

C. The third category of consumers protected by this proposal are consumers who have or are
likely to have contracted a serious communicable disease. The DOT believes this proposal serves
the public interest because it incentivizes these consumers to postpone travel while they are
contagious to avoid putting others at risk of catching the disease. This proposal would apply
regardless of whether there is a public health emergency, but the DOT expects that outside of a
public health emergency, this type of incident would be very isolated. Airlines and ticket agents
would be allowed to require proof from consumers in the form of a medical diagnosis and/or
applicable guidance from the CDC, WHO, or comparable agencies of another country.

Next, Ms. Kroha highlighted a few definitions proposed in the NPRM in relation to this subject.
She stated that the proposed definition for "serious communicable disease™ contains three
components — it has to be a "communicable disease™ as defined in CDC regulation; it has to be
easily transmitted by casual contact in the aircraft cabin environment, and it has to have serious
health consequences. She then provided examples of the common cold (easily transmissible but
usually with no serious health consequences), AIDS (not easily transmissible but with serious
health consequences), and COVID-19 in its current form (both easily transmissible and with
serious health consequences).

Ms. Kroha then discussed the proposed definition of "public health emergency." She stated that
the term is also defined in CDC regulation (with a reference to the CDC regulation's citation).
She emphasized the definition's public declaration element, stating that the DOT's intention in
proposing this definition is to ensure public awareness when a public health emergency occurs.

Ms. Kroha continued to introduce the requirements the NPRM proposes to impose on the travel
credits or vouchers. Ms. Kroha stated that the NPRM proposes to require that the credit or
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voucher would not have an expiration date. With respect to the value of the credit or voucher,
she stated that the proposal would require that it must be equal to or greater than the original
fare, including all the airline-imposed fees and government-imposed taxes and fees, and all the
fees paid for ancillary services that were not used, such as prepaid baggage fees. She further
described that under very limited circumstances, airlines and ticket agents would be permitted to
retain a service fee for issuing the credits or vouchers, but this fee must be on a per-passenger
basis, and the amount and existence of the fee must be clearly and prominently disclosed to
consumers before they purchase their tickets. Ms. Kroha further provided examples of questions
the DOT asks in the NPRM regarding the credits or vouchers, including the question on whether
the rule should require that the credit or voucher be transferrable and the question on whether it
IS necessary to require that the credits or vouchers be non-expiring if the rule requires that they
be transferrable.

On the proposal of issuing travel credits or vouchers, the last issue discussed in the DOT
presentation was regarding the redemption of the credits or vouchers. Ms. Kroha highlighted that
the NPRM proposes prohibiting airlines and ticket agents from imposing unreasonable
conditions, restrictions, and limitations on the credits and vouchers. Ms. Kroha noted that under
the proposal, airlines and ticket agents may not require that the entire value of the credit or
voucher be redeemed in one booking. According to the example she provided, under the
proposal, if an eligible consumer received a $500 credit and then booked a new ticket costing
$350, the consumer should be able to apply the remaining $150 for another booking. Another
example of an unreasonable condition provided by Ms. Kroha is to require that the value of
credit or voucher can only apply to the base fare of a new booking, meaning consumers would
have to pay out of their pockets for the taxes and fees portion of the new ticket. In addition, Ms.
Kroha stated that under the NPRM, although carriers and ticket agents may impose advance
purchase requirements, capacity restrictions, or blackout dates, any restriction that "severely
limits" the booking date, time, or route may be considered unreasonable. Finally, Ms. Kroha
stated that because the NPRM does not propose to prohibit all restrictions, permissible
restrictions that are not deemed unreasonable must be clearly disclosed to consumers.

2.2 Committee Members Questions and Comments

Following the DOT presentation, ACPAC members provided comments and asked questions, to
which Ms. Workie and Ms. Kroha answered.

Mr. Breyault asked whether the DOT has considered defining "medical professional™ and
"licensed medical professional,” as both terms are mentioned in the NPRM. Mr. Breyault further
expressed his concern that without definitions, the terms could include a wide variety of
healthcare professionals and others, including online businesses that profit from selling the
proposed written statements to consumers.

e Ms. Workie acknowledged that the NPRM does not propose to define these terms and
that the DOT could benefit from hearing from the public and the stakeholders on this
issue. Ms. Workie mentioned that the DOT had dealt with a similar issue in the context of
service animals and emphasized that the DOT is focusing on minimizing the burden for
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the consumers and also preventing fraud and abuse. Ms. Workie asked the public and
stakeholders to consider whether the term "licensed medical professionals” should only
include medical doctors; or whether it should also include nurse practitioners or others.
Ms. Workie asked if there are other healthcare professionals that could provide this kind
of information; and whether consumers should be required to see a medical professional
in person, or would virtual visits be acceptable.

e Ms. Vercelli expressed similar concerns regarding this issue, stating that potentially
dentists or dermatologists would be qualified to issue the written statements.

e Ms. Workie responded by reiterating the importance of receiving public input to balance
the burdens and costs to consumers in receiving certain documents and fraud prevention.

Ms. Vercelli asked for clarification on "comparable agencies™ of foreign countries that are
qualified to issue guidance documents based on which consumers may become eligible for the
protections proposed in the NPRM. Ms. Vercelli further asked whether state and local
governments would be included in this term.

e Ms. Workies stated that two areas of government-issued guidance are relevant in the
NPRM. One is the situation in which the guidance advises consumers that if they have a
serious communicable disease, they will impose a direct threat to others. The other is
when the guidance advises consumers that they may be at heightened risk because of
their health condition when there is an outbreak. Ms. Workie clarified that the NPRM
intends to refer to governments comparable to CDC in other countries because the
proposed requirements would apply to more than just U.S. carriers. Ms. Workie pointed
out that similar language with respect to "CDC, comparable agencies in other countries,
and WHO" already exists in the DOT's disability regulation.

e Ms. Kroha added that in another area with respect to protecting consumers who are
restricted or prohibited from travel by a government order or restriction, the proposed
rule text specifically states "a U.S. (Federal, State or local) or foreign government™ so in
that area, state and local governments are included.

Mr. Breyault asked about the definition of "serious communicable disease" proposed in the
NPRM. Mr. Breyault stated that the proposed definition requires that a "serious communicable
disease™ must have a "serious health consequence.” Mr. Breyault asked whether DOT would rely
on another CDC regulation to determine whether a communicable disease carries a "serious
health consequence™ or whether it would be subjective to the consumer who is seeking to take
advantage of the proposed protection.

e Ms. Workie responded that the NPRM provides examples of the common cold (easily
transmissible but not considered to be serious health consequence), AIDS (not easily
transmissible but with serious health consequences), and COVID-19/H1N1 (easily
transmissible and with serious health consequence). In addition, Ms. Workie stated that
there are diseases not mentioned in the preamble and rule text that could fit under this
definition because they are easily transmissible and carry serious health consequences,
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such as measles.

Mr. Breyault followed up by stating that the test of whether a disease carries a serious
health consequence is fairly subjective because, for example, a common cold would be an
annoyance for most people but for a person with a compromised immune system, a cold
could bring a serious health consequence.

Ms. Workie stated that the NPRM did provide bright lines by stating in the preamble that
a cold is not a serious communicable disease, while COVID-19 and H1N1 are. Ms.
Workie stated that these bright lines are not new to the DOT's regulations as the same
tests and examples have existed in the disability regulation for decades.

Ms. Vercelli asked how DOT would account for changes and progressions of a disease (e.g., the
development of vaccines, immunity, treatments, etc.) that was initially defined as a serious
communicable disease.

Ms. Workie stated that some commenters may prefer that the regulation provides a list of
serious communicable diseases, perhaps a non-exclusive list that "includes but is not
limited to..." Ms. Workie further stated that Ms. Vercelli makes an excellent point, and
that it is the DOT's concern as well, that a serious communicable disease today may not
be a serious communicable disease five years from now. Ms. Workie stated that DOT is
not a health expert, and the DOT would rely on CDC and WHO. Ms. Workie stated that
an option is to put in the regulation a provision, similar to the disability regulation, that
states in determining whether a disease is a serious communicable disease, the DOT
would look at guidance provided by CDC and WHO. Ms. Workies concluded by inviting
public comments on this issue.

Mr. Rodriguez asked whether the DOT has considered how to deal with potential conflicts
between a domestic and an international health organization regarding different levels and types
of guidance.

Mr. Breyault stated that he had a similar question regarding potential conflicts between
CDC and WHO guidance.

Ms. Workie noted that the DOT focuses on the impact on consumers, and the situations
under which a passenger is entitled to a refund or voucher are the situations for which
consumers have no control. With respect to potential conflicts between CDC and WHO
guidance, Ms. Workie stated that her understanding is that CDC and WHO do try to
coordinate, and because the DOT is not a health expert, the proposal is drafted to seek
guidance issued by "CDC, comparable agency..., and WHO." Ms. Workies stated that
the NPRM does not contemplate conflicts among health authorities, and commenters who
believe there may be conflicts should file comments.

Mr. Breyault commented that if the proposed rule was finalized, he was trying to envision how
the protections work. He used an example of his own family's experience to illustrate his point.
He stated that currently, the CDC recommendation is that if a person is tested positive for
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COVID-19, the person should not travel for ten days from the date of being tested positive. He
further stated that his family tested positive for COVID-19 on the planned travel day. He asked
whether the proposed rule would allow them to call the airline and receive a credit.

e Ms. Workie stated that she was making a few assumptions in answering this question. For
example, one assumption by Ms. Workie was that at the time the consumer had tested
positive for COVID-19, it was considered a "serious communicable disease" under the
proposed definition (i.e., easily transmissible and with a serious health consequence).

Ms. Workie noted an analysis on whether a person who was positive for COVID-19
would be a direct threat on others on the flight would be needed. Ms. Workie stated that
the consumer should be looking at the CDC guidance on what someone with COVID-19
should not be doing. According to Ms. Workie, the next step would be to look at what
medical documentation airlines may require. Ms. Workie provided examples of questions
that the DOT would like to hear comments on, including whether it is sufficient for the
letter from a medical professional to simply state that the person has tested positive for
COVID-19; how to provide medical documentation if the person used a home-testing Kit;
and whether the rule should allow airlines to condition the issuance of travel credit on a
test result from professionals (as opposed to home-testing).

e Mr. Breyault commented that his question was whether it is sufficient for him to take a
photo of his home-testing result on the day of travel and e-mail it to the airline or whether
he would have to get another test from a professional to receive a travel credit.

e Ms. Workie stated that the proposed rule text allows airlines to require health authorities'
guidance "and/or" a written statement from a medical professional. Ms. Workie
recommended that commenters consider whether it should be both or whether one would
be sufficient. Ms. Workie further stated that commenters should keep in mind that the
rule is intended to cover all types of serious communicable diseases, not just COVID-19.

Ms. Vercelli stated that she noticed the NPRM uses "seriously communicable disease™ and
"serious contagious disease™" and asked whether these terms are interchangeable.

e Ms. Workie responded by stating that DOT tries to be consistent with the term "serious
communicable disease™ because it is based on a defined term by HHS. She stated that the
intention is not to use two different terms.

Ms. Vercelli raised concerns about airlines' collection of medical information and the implication
of privacy laws. Ms. Vercelli provided examples of privacy laws, such as HIPPA in the United
States and GDPR in the European Union. Ms. Vercelli further voiced her concerns about how
broad this proposal could be and the potential for fraud. According to Ms. Vercelli, airlines
would be required to evaluate third-party medical information and determine, on a case-by-case
basis, whether a passenger imposes a direct threat. Ms. Vercelli commented that, similar to
emotional support animals, airlines would have to deal with certificates consumers obtained from
a variety of medical professionals, domestic and foreign, including online sources. Ms. Vercelli
asked whether airlines or DOT would make a determination on who is a qualified medical
professional and how DOT envisions this would play out.
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e Ms. Workie stated that she would like to use the disability regulation as an example
because airlines are familiar with it. Ms. Workie stated that, under the DOT disability
regulation, airlines require medical statements from consumers for specific purposes,
such as for using portable oxygen concentrators onboard. Ms. Workie noted that, while
magnitude of the information collected under the proposal may be different, airlines are
already collecting medical information under the Department’s current disability
regulation and complying with privacy laws

e Ms. Vercelli commented that the magnitude is the key because the proposal could
potentially affect half of the passengers on a flight; either the passengers themselves or
one person in a family of four could fit into the category. Ms. Vercelli opined that
handling the task and dealing with potential fraud could be unmanageable because of the
magnitude.

e Mr. Workie stated that NPRM, as written, only proposes to protect consumers directly
affected by a serious communicable disease. However, Ms. Workie pointed out that the
NPRM does ask questions about whether the protection should extend to a child whose
parent fits under the category, and as a result, the child cannot travel alone. Ms. Workie
explained that the NPRM asks these questions because the DOT is contemplating these
further protections.

e Ms. Vercelli pointed out that unlike the disability regulation, which provides a means for
passengers to travel, the proposal here is to provide passengers an incentive to not travel.
Ms. Vercelli cautioned that the rule should not provide opportunities for widespread
fraud to the detriment of consumers who need the protection.

e Ms. Workie acknowledged that unfortunately there may be a few unscrupulous
consumers who want to take advantage of getting non-expiring credits, and the DOT's
goal is to balance fraud prevention and avoiding putting unnecessary burdens on
consumers who have a public health concern and are advised not to travel or could
impose a direct threat on others.

2.3 Public Participants Questions and Comments
Next, Ms. Workie invited comments from the public attendees.

Mr. Andrew Applebaum from Flyers Rights provided his comments for the Committee’s
consideration. Mr. Applebaum stated that his organization is encouraged by the proposed rule
and the DOT’s attempt to reference fairness when passengers are doing the right thing by
choosing not to travel because it would be unsafe for themselves or others. Mr. Applebaum
further commented that the rule should, at a minimum, require non-expiring credits to consumers
when their travel is frustrated by government restrictions and require refunds when it is out of
consumers’ control. Mr. Applebaum asserted that the airline industry is very familiar with the
situations that impact travel and make travel impossible, illegal, economically impractical, or
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inconvenient, and has inserted lengthy contractual clauses to excuse airlines’ performance.

Mr. Applebaum provided examples of some airlines’ contractual clauses, opining that these
clauses build a lot of discretion for airlines and are very one-sided. Mr. Applebaum stated that
during the height of the COVID-19 pandemic, airlines received bailout funds but refused to
provide refunds or excessively delayed providing refunds to passengers whose flights were
canceled. Mr. Applebaum stated that the rule should apply to all government restrictions related
to communicable diseases, not only during a public health emergency.

Regarding the credits or vouchers, Mr. Applebaum stated that whether credits should be
transferrable - should be a separate question from passengers’ rights to refunds or non-expiring
credits and should not be considered as an alternative (to non-expiring). Mr. Applebaum stated
that the credits or vouchers should not have blackout dates and should be transferrable to others.
Mr. Applebaum opined that the vast majority of consumers would prefer a general travel credit
instead of a credit for the identical itinerary of the original ticket because the former provides
more flexibility. Mr. Applebaum concluded his comment by stating that any fee for issuing travel
credit or voucher must be reasonable and not frustrate the purpose of the rule and must be
disclosed before the ticket purchase.

e Ms. Workie stated that a number of Mr. Applebaum’s comments are addressed in the
NPRM. Regarding Mr. Applebaum’s comments on government restrictions frustrating
the purpose of travel, Ms. Workie stated that the NPRM discusses government
restrictions that essentially make the purpose of travel moot (the example was also
provided in the DOT presentation). On transferability of travel credits, Ms. Workie
commented that the NPRM does not propose to require transferability for the travel credit
or voucher but does solicit comments on that. Finally, with respect to Mr. Applebaum’s
comment that the proposals should apply regardless of whether there is a declaration of a
public health emergency. Ms. Workie pointed out that the DOT presentation includes a
chart describing three different categories of passengers that are protected, and the chart
may be helpful to understand better what protection applies regardless of a public health
emergency. Ms. Workie stated that according to the chart, if a consumer has a
communicable disease or believes that he or she has a communicable disease, irrespective
of whether there is a public health emergency, the proposal will require airlines to
provide non-expiring credit or voucher.

Mr. Breyault asked whether the DOT has considered the application of state escheat laws on the
proposed non-expiring travel credits or vouchers. According to Mr. Breyault, these laws vary
from state to state, and he is aware that some state laws have been applied to airline-issued e-gift
cards. Mr. Breyault asked if the state laws apply and whether the DOT has considered requiring
notifications to consumers when the credits or vouchers have not been used after a certain period
of time.

e Ms. Workie stated that the DOT has not considered this and is willing to hear from states
and other interested parties.
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Ms. Kimberly Ellis spoke on behalf of Travel Management Coalition (TMC). Ms. Ellis stated
that TMC makes up the 6 largest travel management companies in the United States, which
books an average of 58% of travel for airline consumers annually. Regarding question about
evidentiary documents, Ms. Ellis stated that it should be up to the airlines, not ticket agents, to
decide what evidentiary documentation to require and whether the documents meet the DOT
guidelines when issuing travel credits or vouchers. Ms. Ellis further stated that the airlines, not
ticket agents, should decide whether a consumer meets the eligibility requirement for credits or
vouchers. According to Ms. Ellis, once that determination has been made, airlines should
communicate with ticket agents and consumers and transmit the credits or vouchers directly to
consumers. Concerning service fees, Ms. Ellis stated that if the TMC members act as ticket
brokers and help facilitate transactions between consumers and airlines, then it is reasonable to
allow ticket agents to charge a service fee if the fee is disclosed to the consumer when it is billed.
Ms. Ellis further stated that she has concerns about the number of parties involved in each
transaction that would have access to health-related cancellations. Ms. Ellis closed her comment
by stating that TMC shares the airlines’ concern about the scope of the proposals, which may
create uncertainty for businesses that have to deal with potential fraud.

Mr. Charlie Leocha spoke next on behalf of Travelers United. Mr. Leocha stated that he believes
it is crucial to set up a “sick passenger rule.” Mr. Leocha first commented that when airlines
issue travel credits, such decisions should be communicated directly to consumers. Mr. Leocha
stated that simply providing the issuance of travel credits in the contract of carriage is not
adequate. Next, Mr. Leocha described his travel experience in which his flight to Europe was
delayed for 121 minutes. He stated that because the airline at issue had the policy to provide
refunds for delays over 120 minutes, he received a refund. Mr. Leocha argued that under the
proposed rule, he would not be entitled to a refund. Using this example, Mr. Leocha argued that
the proposed rule needs to be re-examined, so it is more of a “punishment” for airlines for
changing their schedules than a “reward.” Regarding financial compensation, and when talking
about the comparison between the U.S. and the European Union Rules, Mr. Leocha asked
whether there is any categorization in the NPRM which would make it clear to the consumer
which rule applies to which flight, and whether the proposal sets a common floor between the
different airlines. Next, Mr. Leocha stated that it is important to have consistent rules across
airlines. Mr. Leocha pointed out there are ten major U.S. airlines which have different refund
rules, making it difficult for consumers to know what they are receiving. Mr. Leocha closed his
comments by stating that although he believes much more work to be done on the rulemaking, he
views starting the discussion a positive step.

e Ms. Workie responded to Mr. Leocha’s comments. Ms. Workie first clarified that the
rulemaking is about serious communicable diseases and not about any passenger who is
ill from other types of health reasons. Ms. Workie then addressed Mr. Leocha’s example
in which the airlines involved currently have a more consumer-friendly refund policy
than what was proposed in the NPRM. Ms. Workie clarified that the NPRM is intended
to set up a baseline under which airlines currently considering delays of more than a day
or more than 6 hours to be significant would be required to change their policies. Ms.
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Workie emphasized that the NPRM’s proposal does not prevent airlines from providing
refunds for delays that are shorter than the proposed standards. Ms. Workie also
addressed Mr. Leocha’s comments on EU regulations that require compensations in
relation to flight delays. Ms. Workie states that this rulemaking focuses on refunds and
does not address other compensations, including monetary compensations, hotels, and
meals. Ms. Workies noted that although the rulemaking does not address these issues, the
DOT is looking at these issues generally. Finally, Ms. Workie addressed Mr. Leocha’s
comment on consistency and stated that consistency would be the DOT’s goal if the
proposal on credits and vouchers were adopted. Ms. Workie closed her remarks by
stating that these are proposals, and the DOT welcomes comments on any aspect it may
have overlooked.

Mr. Paul Ruden provided his comments for the Committee’s consideration. Mr. Ruden stated
that he was puzzled by the DOT’s approach of issuing an NPRM instead of ANPRM because
there are many fundamental questions on which the DOT should collect information before
proposing rules. Mr. Ruden stated that these questions are related to how airlines operate, how
tickets function, and how the flow of funds occurs. In addition, Mr. Ruden noted that the
consequence of such a mistake could adversely impact travel agents, airlines, and many other
stakeholders.

e Ms. Workie stated that the answer to Mr. Ruden’s question is quite simple, and it is
because the DOT wants to make sure that consumers’ rights are protected as soon as
possible. Ms. Workie further added that the DOT did its due diligence before proposing
the rule by talking to different entities. Ms. Workie pointed out that in the December
2021 ACPAC meeting, which focused specifically on ticket refunds, the DOT heard from
stakeholders, including airlines, ticket agents, and consumer groups. Ms. Workie stated
that even before December 2021, the DOT had been dealing with refund issues as a
priority since 2020. Ms. Workie described that the DOT heard from consumers about the
obstacles they face in receiving refunds, health concerns related to serious communicable
diseases that caused them to be unable to travel, and how they suffered from financial
loss because of these concerns. Ms. Workie concluded that DOT believes, through all
these efforts, it had received sufficient feedback from the stakeholders to put the
proposals forward. Ms. Workie added that, after ACPAC meetings and after receiving all
the comments on the NPRM, it will be ready to decide on how to move forward.

Ms. Kayla Payeur provided her comments for the Committee’s consideration. Ms. Payeur stated
that as an American with a disability who suffered from a brain injury three and a half years ago,
there is not a single airport in the United States that she has traveled to that can accommodate
individuals with brain injury disability. Ms. Payeur described her challenges when traveling back
home with a layover in Miami. Ms. Payeur stated that her flight from Miami, scheduled to depart
at 9 p.m., was delayed multiple times before it was canceled. Ms. Payeur stated that she had to
stand in line for two and a half hours to attempt to rebook. Ms. Payeur noted that she had to pay
an additional $350 to buy a ticket from another airline so she could be home in time to attend a
pre-paid certification course. Ms. Payeur stated that she traveled with the new ticket from Miami
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to Jacksonville at 2 a.m. and finally got home at 7 a.m. Ms. Payeur described that she has already
filed a complaint with DOT and is still trying to get a refund for the ticket she did not use. Ms.
Payeur concluded her comments by questioning how to hold airlines accountable to the existing
rules.

Ms. Workies expressed her sympathy toward Ms. Payeur’s experience and promised to look up
her name in the complaint database and have a staff reach out to Ms. Payeur. Ms. Workie
confirmed that some of the issues Ms. Payeur described regarding flight disruptions and their
impact on consumers are things the DOT is looking into to see how it can best address. Ms.
Workie further stated that there are regulations about accommodating passengers with
disabilities, and she will make sure Ms. Payeur is made aware of her rights under these
regulations.

Ms. Jasmine Young provided her comments for the Committee’s consideration. Ms. Young
described that she received a voucher from an airline, and she was not informed of the
restrictions on the voucher. Ms. Young stated that when she attempted to book a ticket using the
voucher, she found out that she could only use a portion of the voucher because of the
destination and the amount of the new ticket. Ms. Young opined that the airlines should
communicate with consumers about the specific restrictions on vouchers.

e Ms. Workie explained that under the existing DOT rule, airlines are not required to
provide vouchers to consumers if the flights are operated. Ms. Workie stated that a lot of
airlines do provide vouchers to consumers when they cannot travel as a courtesy.
However, because providing vouchers is not required by the regulations, airlines are able
today to put different kinds of restrictions on the vouchers. Ms. Workie stated that the
DOT hears Ms. Young’s concern and is trying to address this concern through
rulemaking.

Mr. Leonard Norwich representing the Travel Company provided his comments for the
Committee’s consideration. Mr. Norwich stated that his company is an independent travel
agency being in business for 26 years. Mr. Norwich stated that historically travel agencies used
to get a 10 % commission plus a dollar amount for each airline ticket booking but nowadays,
they get nothing. Mr. Norwich explained the process his agency adopts when booking airline
tickets for customers, in which the agency suggests the flight according to the customer’s needs,
and when a booking decision is confirmed, the agency takes the customer’s credit card
information and charges the credit card. Mr. Norwich stated that the agency then uses its credit
card to book the flight, and the airline obtains the funds instantaneously. Mr. Norwich described
his concern about the proposal that if the travel agency appears on the consumer’s bank
statement, the agency would be responsible for the refund when the airline cancels the flight.
Mr. Norwich further described another scenario that also raised concern about the proposal. Mr.
Norwich stated that his agency uses intermediary entities such as Vacation Express to book air-
inclusive packages for customers. He stated that his agency pays Vacation Express the package
price with its company credit card, which does not break down the airfare and land portion of the
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price. Mr. Norwich stated that if the proposal becomes the rule, his agency would not be able to
book individual tickets for customers anymore because of the refund liability.

Ms. Workie confirmed that Mr. Norwich’s understanding of the proposal is correct. Ms.
Workie stated that the NPRM also asks questions about whether the proposal is
appropriate with respect to ticket agents and encouraged Mr. Norwich and others to file
comments.

Mr. Breyault stated that the NPRM proposes that airlines and ticket agents provide
prompt refunds in case of a cancellation or significant delay, which means providing
refunds within 7 days for credit card payments. Mr. Breyault asked Mr. Norwich to state
whether his company is able to obtain the money back from either the airline or Vacation
Express within 7 days and to state the typical timeframe for the return of money.

Ms. Teresa stated that she works as the office manager for Mr. Norwich's agency. Ms.
Teresa said she would typically contact the airline directly and request a cancellation. She
stated that if the ticket is non-refundable, the customer will not get a refund, and in those
situations, she would recommend customers purchase travel insurance.

Mr. Breyault clarified that his question was regarding airline cancellation or significant
change, not passenger-initiated cancellation or change.

Mr. Norwich and Ms. Teresa stated that most customers would still want to go on
vacations despite the changes and they would assist the customers in rebooking travel.

In light of this response, Mr. Breyault expressed his confusion about the statements Mr.
Norwich made earlier regarding the unfairness of holding ticket agents responsible for
refunds, as Mr. Norwich stated that most customers do not want a refund.

Mr. Norwich further clarified that customers who booked vacation packages are more
likely to request rebooking, but customers who only booked flights would request a
refund. Mr. Norwich stated that his concern about ticket agents' exposure to refund
liability is more in dealing with bookings consisting of airline tickets only, but it may also
include bookings of vacations that, because of the change, customers no longer wish to

go.

Ms. Martha Keith, who works as the director of airline operations of a tour operator, provided
her comments for the Committee’s consideration. Ms. Keith stated that as a consumer who
purchases tickets directly from airlines, she was happy that the consumer protection measures in
the NPRM came forward. Ms. Keith explained that from the tour operator's perceptive, tour
packages were sold at a bundled price with the airline portion being small, and the customer does
not know the cost of the airline ticket because the airline ticket cost is factored in the total
package price as a weighted average. Ms. Keith stated that, for example, for a package sold nine
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months in advance, the tour operator may be able to purchase the airline ticket for $5 but for a
package sold 30 days in advance, the airline ticket may cost $1,300. Ms. Keith stated that airlines
have gone through financial difficulties during the COVID-19 pandemic, and some have
suspended the ticket agents' ability to process refunds through the ARC/GDS systems. Ms. Keith
stated that her agency went ahead and refunded its customers with its own money. Ms. Keith
closed her comments by cautioning the DOT not to jump into a rule without looking into all the
intricacies involved in the process, affecting airlines, tour operators, travel agents, and DOT.

e Ms. Workie assured the audience that the DOT certainly would not want to issue a final
rule without taking into account the views of all stakeholders. Ms. Workie stated that, as
she explained earlier, the DOT was ready to move forward with a proposed rule, and the
DOT also asks various questions in the NRPM, holds public meetings like this one, and
provided a comment period of 90 days, which is longer than the usual 60-day comment
period. Ms. Workie expressed her confidence that the DOT will have the information it
needs to determine the appropriate next step.

Ms. Vercelli asked about the proposal that the medical documentation must be dated within 30-
day of the initial departure date. Ms. Vercelli stated that the DOT's disability regulation allows

airlines to require medical documentation dated within ten days of departure and asked for the

DOT's rationale in proposing a 30-day timeframe here.

e Ms. Workie pointed out that depending on the medical requirements, the DOT's disability
regulation allows carriers to require medical documentation dated within a year of travel
in some cases and dated within ten days of travel in other cases, which include
accommodations related to communicable diseases. Ms. Workie stated that the NPRM is
trying to balance the burden on consumers to obtain the documentation versus the need
for the documentation. Ms. Workie pointed out that the NPRM asks questions on whether
the 30-day requirement is appropriate, considering, for example, there is usually a 72-
hour testing timeframe for COVID-19. Ms. Workie stated that the DOT's concern is that
either the 30-day or the 10-day timeframe may not be sufficient for certain communicable
diseases. Ms. Workie further stated that the DOT is unable to predict what future
communicable diseases it has to deal with. Ms. Workie stated that the DOT is interested
to know from public comments whether it should draw a bright line on the timeframe of
the medical documentation, whether there should even be a timeframe, and whether it
should use different parameters of standards so the timeframe would be specific to the
situation at hand.

e Ms. Vercelli commented that from Ms. Workie's statement, she drew the conclusion that
the DOT has not obtained data supporting the 30-day proposal and is open to receiving
comments, particularly comments with supporting dates on this issue.

Ms. Vercelli asked a question regarding the proposed rule's scope on public health emergencies.
Ms. Vercelli raised a hypothetical in which a person travels from the United States to Spain, and
a government equivalent to CDC declares a communicable disease outbreak in the Philippines.
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Ms. Vercelli wanted a confirmation that the proposed rule would require that there must be a
nexus between the protected passenger and the declaration of the public health emergency, i.e.,
the protected passenger must have an itinerary traveling to or from the affected area.

e Ms. Workie confirmed this is the DOT's general intent. She stated that she believes the
preamble and rule text does not go into that kind of detail, and if any stakeholders believe
more clarity is needed, they should file comments. She further stated that using Ms.
Vercelli's example and concerning an earlier question on conflict, if a consumer is
traveling from the United States to the Philippines, and CDC and the Philippines'
government comparable to CDC have different policies that may represent a conflict, the
DOT would like to hear comments on how to address the conflict.

Mr. Phil Syers provided his comments for the Committee’s consideration. Mr. Syers addressed
Mr. Breyault’s earlier question regarding how the proposal on refund responsibility would affect
ticket agents if most of their customers would prefer rebooking the travel over receiving refunds.
Mr. Syers stated that the proposed rule would apply in events where no one can travel, such as
the COVID-19 pandemic, and as a result, the customers would no longer have the preference or
choice of continuing to travel. Mr. Syers concluded that these events would result in ticket agents
bearing the weight of issuing refunds under the proposed rule.

I11. Refunds in lieu of Travel Credits/VVouchers if Airlines or Ticket Agents receive
Significant Government Financial Assistance

3.1 DOT Presentation
Presentation by Clereece Kroha, Senior Attorney, DOT, Office of Aviation Consumer Protection
(OACP)

Ms. Kroha stated that the third component of the NPRM proposal is a proposal for airlines and
ticket agents to issue refunds, in place of non-expiring travel credits or vouchers, to consumers
who are unable or are restricted from traveling during a public health emergency, if the airline or
ticket agent received significant government financial assistance concerning that public health
emergency.

Ms. Kroha presented the chart consisting of the three categories of consumers that are protected
under the proposal for issuing vouchers and travel credits discussed earlier— those who are
prohibited or restricted from traveling by government restrictions related to a serious
communicable disease, those who have health concerns about traveling during a public health
emergency, and those who have contracted or are suspected of having contracted a serious
communicable disease. Ms. Kroha introduced the DOT proposal that for these three categories of
consumers, if airlines or ticket agents have received significant government financial assistance
during a public health emergency, airlines and ticket agents would be required to provide refunds
in place of non-expiring travel credits or vouchers. Ms. Kroha further stated that the proposal
would allow airlines and ticket agents to request documentation from consumers to prove their
eligibility, similar to those proposed for receiving non-expiring credits or vouchers.
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Next, Ms. Kroha presented a flow chart illustrating how the “significant government financial
assistance” would be determined under the proposal. The first step in the flow chart demonstrates
a public health emergency is declared, followed by governments stepping in to provide financial
assistance to industries that are severely impacted by the public health emergency. Ms. Kroha
explained that the amount of government assistance accepted by an entity is expected to be
public information. The NPRM defines government financial assistance to include the
government receiving shares of ownership in exchange for money but does not include
government loans or non-cash contributions. For the next step in the flow chart, Ms. Kroha
explained that following airlines and ticket agents receiving government financial assistance, the
DOT would publish a tentative determination on whether the financial assistance received by a
particular airline or ticket agent is “significant,” applying the factors listed in the NPRM to each
regulated entity that received assistance, including the amount of assistance received,
enplanements, employee numbers, and revenues. Ms. Kroha further explained that the next step
would involve the DOT asking for public comment on this tentative determination and
publishing its final determination after reviewing the public comments. As a final point, Ms.
Kroha stated that the proposal would allow eligible consumers 12 months from the date such a
final determination is made to contact the airline or ticket agent and request a refund.

3.2 Committee Members Questions and Comments

Mr. Breyault first thanked Ms. Kroha for her hard work putting together the meeting
presentations. Mr. Breyault then asked whether his understanding of the proposal was correct -
that there has to be a future public health emergency, during which Congress has to provide
another bailout to the airlines and ticket agents.

e Ms. Workie responded that it doesn’t necessarily have to be a new pandemic. She further
explained that it could be under the current pandemic if it continues, but there has to be
new financial assistance that is being provided. She stated that the DOT does not have
the legal authority to apply this requirement retroactively because of a Supreme Court
decision [Bowen v. Georgetown University Hospital, 488 U.S. 204 (1988)]and the
application of the Administrative Procedure Act on regulations unless Congress
specifically authorizes the DOT to apply the requirement retroactively.

Mr. Breyault then asked whether there are existing programs under which airlines are receiving
government subsidies that would trigger this requirement.

e Ms. Workie first clarified that under the proposal, government assistance would be in the
form of cash contribution, and government loans would not be considered “government
financial assistance” to require refunds. She continued to explain that the financial
assistance has to be related to a public health emergency and cannot be any assistance the
government provides. For qualified government assistance, she stated that there is a
process to determine whether the assistance is significant. She referred to Ms. Kroha’s
presentation on the process, emphasizing the public notice published by the DOT before
making a final determination. She concluded her comment by confirming Mr. Breyault’s
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statement that the proposal, if finalized, would apply when new government assistance is
provided.

Ms. Vercelli asked whether the proposal would consider a government cash contribution to
airlines for the specific purpose of “government financial assistance.” Ms. Vercelli used the
example of the CARES Act funds that were only and exclusively for airline employee salaries.
She asked whether it would trigger the proposed requirement if the money went not to the
operations of airlines but just to the employees of airlines.

e Ms. Workie stated that the DOT considered this question when drafting the proposal and
consulted with the experts on appropriation laws. Ms. Workie explained that the proposal
does not require airlines to use the money received from the government to issue refunds,
and it simply provides that receiving the money would trigger the refund requirement.
She referred back to the CARES Act example and stated that if the proposal had been
finalized before the CARES Act, the DOT would not have required airlines to use the
CARES funds for refunds; instead, since the funds received under the CARES Act would
be deemed to be “government financial assistance,” it would trigger the refund
obligation.

3.3 Public Participants Questions and Comments

Mr. Paul Hudson from Flyers Rights was the first speaker from the public participants. Mr.
Hudson commented that this proposal is a welcome provision, and it hopefully would prevent the
reoccurrence of the government providing $58 bailout money to airlines with no strings attached.
Mr. Hudson stated that in March 2020, Flyers Rights wrote to the Secretary of Treasury, with a
copy to DOT staff, urging the imposition of reasonable airline restrictions for accepting
government assistance to protect consumers. Mr. Hudson stated that this request was declined.
Mr. Hudson commented that airlines also failed to comply with CDC guidelines by offering
super low fares to attract travelers, despite CDC advising the public to avoid non-essential travel.
Mr. Hudson complained about airlines canceling flights to keep planes full, failing to maintain
social distancing, and refusing to provide consumer refunds. Mr. Hudson stated that although he
hopes there will be no need for government assistance again, he is glad this proposal is moving
forward.

Next, Mr. Hudson commented on the timing of the rulemaking. He stated that he believes it
would take at least 6 months for the rule to become effective and is concerned that this
timeframe is too long because he has observed the previous 6 months with 550,000 flight delays
and 88,000 cancellations. He urged the DOT and the Committee to consider ways to speed things
up. He suggested that the Secretary has emergency regulation authority under which he could
issue regulations temporarily while the regular regulatory process is moving forward. He further
indicated that the DOT could fund other organizations, such as State Attorney Generals, to assist
with enforcing refund rules, dealing with complaint backlogs, and staffing hotlines to help
consumers. Finally, Mr. Hudson suggested that Congress can make the proposed requirement
retroactive by including it in the 2023 FAA Reauthorization legislation.
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e Ms. Workie stated that the problems Mr. Hudson observed concerning airlines’ conduct
primarily occurred in 2020 and 2021. Ms. Workie noted that lessons learned from these
problems, in conjunction with talking to stakeholders and dealing with consumer
complaints, have ultimately led to the issuance of this NPRM. Ms. Workie commented
that she found it interesting that Mr. Hudson urged the DOT to move faster with this
rulemaking while some other commenters believed that the DOT was moving too fast.
Ms. Workie stated that the DOT is trying to move as fast as possible while ensuring
everyone has a fair opportunity to comment. Ms. Workie affirmed that the DOT wants to
decide on the next step as soon as the comment period closes, and the DOT has reviewed
the comments. Finally, Ms. Workie addressed Mr. Hudson’s statement on the Secretary’s
emergency regulatory authority and stated that she and Mr. Hudson had discussed this
issue, and they disagreed on whether the authority exists in the fashion Mr. Hudson
described. Ms. Workies indicated that she believes that it is necessary for this regulation
to be done through notice and comment. With respect to enforcement backlog, Ms.
Workie stated that her office has received and continues to receive a high volume of
consumer complaints. She confirmed that her office is actively looking at enforcement
actions in situations where airlines have had extreme delays in providing refunds when
they are due. She stated that ten airlines had been notified that the DOT intends to take
enforcement actions against them, and there are additional airlines that the DOT is
investigating.

Mr. Breyault asked what happens to consumer complaints filed with the DOT against a particular
airline after the DOT takes enforcement action against that airline and settles with an issuance of
a consent order. Mr. Breyault asked whether these complaints would be closed by notations
stating that they were closed by a settlement and the consumers receive refunds and some
compensation based on the settlement.

e Ms. Workie stated that under the statutory provision regarding civil penalties, the DOT
does not have the authority to award money to individual consumers aside from
mandating airlines provide required refunds. Mr. Workie further stated that to the extent
the DOT was able to negotiate a settlement order without going to an Administrivia Law
Judge, her office would try to craft into the settlement provisions that affected consumers
may receive money, which in turn would be credited to the airline from the total civil
penalty amount. Ms. Workie further addressed Mr. Breyault’s questions on what happens
to the complaints filed with DOT. She stated that for both enforcement cases and cases in
which the DOT did not take enforcement actions (because the airlines take corrective
actions immediately after receiving notice from the DOT), one of the priorities is to
ensure that consumers who filed complaints with DOT receive refunds if they are due.
She further stated that consumers who did not file complaints with DOT are also being
notified of their rights to refunds.

Mr. Breyault then asked whether the DOT intends to resolve the complaint backlog by resolving
the ten pending enforcement cases.
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e Ms. Workies stated that resolving the ten cases would not fix everything in the backlog,
but certainly, before the DOT enters settlements with each of the ten airlines, it would
make sure that the affected consumers are made whole.

Ms. Teresa with the Travel Company provided an analogy to explain further her point regarding
the role of ticket agents made earlier. She described the role of ticket agents as a local car
dealership. She described a scenario in which a consumer ordered a custom-made car with the
dealership, which took the consumer’s money and sent the money to the car manufacturer, and
the consumer received a defective car. She stated that when the consumer asked for a refund, the
factory sent the money back to the dealership, and the dealership returns the money to the
consumer. Mr. Leonard Norwich further elaborated that the problem is the airline has the
money. Therefore, if the airline does not return the money to the ticket agent within 7 days, it
would be unfair to require the ticket agent to return it to consumers.

Following Ms. Teresa and Mr. Norwich’s comments, Ms. Workie made closing remarks. Ms.
Workie thanked the Committee, her staff, and the DOT OCIO. Ms. Workie stated that the
discussions had provided materials for the Committee and the DOT to consider. She noted that
later this year, there would be another meeting during which the Committee will deliberate on
these issues. Ms. Workie concluded the meeting by informing the public that the video of the
meeting would be made available on the Office of Aviation Consumer Protection’s website
ACPAC page, and the presentations will be made available in the ACPAC docket.
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