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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

LOVE FIELD SERVICE . Docket OST-98-4363
INTERPRETATION PROCEEDING :

MOTION OF CITY OF FORT WORTH FOR LEAVE AND MOTION TO_
SUPPLEMENT RECORD WITH DEPOSITION OF ALLAN McARTOR

The City of Fort Worth hereby moves for leave to file an unauthorized
document. Fort Worth does so in order to supplement the administrative
record by filing a copy of the transcript of the deposition of Allan McArtor taken
on October 15, 1998 in the state court litigation pertaining to Love Field. A
true and correct copy of that deposition is enclosed.

The testimony of Mr. McArtor confirms, in detail, the extensive behind-
the-scenes contacts which Mr. McArtor and other representatives of Legend
have had for many months with DOT decisionmakers. These contacts
addressed the merits of the very issues the Department is considering in this
proceeding. Moreover, the deposition shows that these contacts did not cease
after the Department commenced the public stage of this proceeding.

The DOT should allow this filing in the interest of fairness and a
complete administrative record. The extensiveness of these Legend contacts

with DOT -- and their highly prejudicial nature -- as documented by this
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deposition transcript, bear directly on the question of whether the Department

has prejudged this matter and is biased in this proceeding.

When the Department first announced the public stage of this
proceeding, the City of Fort Worth promptly filed a Request asking the
Department to disclose all prior contacts with other on the issues the DOT was
examining. DOT refused. Fort Worth resorted to discovery in the civil litigation
because the state court judge was being asked by Legend, Continental, and
the City of Dallas, to defer to any ruling of DOT in this docket. In that
discovery, we have learned that the ex parte contacts have been pervasive .

Fundamental fairness -- indeed, due process -- demand that the
Department afford Fort Worth the opportunity for discovery of DOT officials,
and an oral hearing at which we can develop the record on the issues of bias

and prejudgment.
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Respectfully submitted,

KELLY, HART & HALLMAN, P.C.
Dee J. Kelly

Bar No. 11217000

E. Glen Johnson

Bar No. 10709500

Marshall M. Searcy, Jr.

Bar No. 17955500

Brian S. Stagner

Bar No. 24002992

Texas Commerce Tower
201 Main Street, Suite 2500
Fort Worth, Texas 76102
Telephone: (817) 332-2500
Telecopy: (817) 878-9280

” f @M

E. Glen Johkefn

ATTORNEYS FOR CITY OF FORT WORTH

CERTIFICATE OF SERVICE

| hereby certify that | have served the foregoing Motion on the following

persons first class mail on this the 19th day of October, 1998:

Mr. Robert W. Kneisley
Associate General Counsel
Southwest Airlines Co.

1250 Eye Street NW, Suite 1110
Washington, DC 20005

Mr. D. Scott Yohe

Senior Vice President - Government Affairs
Delta Air Lines, Inc.

1275 K Street, N.W.

Washington, D. C. 20005
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Mr. Walter Brill

Assistant General Counsel
Delta Air Lines, Inc.

Law Department #986
1030 Delta Boulevard
Atlanta, Georgia 30320

Mr. Robert E. Cohn
Ms.Katherine M. Aldrich

Shaw Pittman Potts & Trowbridge
2300 N. Street, N.W.

Washington, D.C. 20037

City Attorney

City of Dallas

1500 Marilla, Room 7BN
Dallas, Texas 75201

Mr. John J. Corbett

Spiegel & McDiarmid

1350 New York Avenue N.W.
Washington, D.C. 20005

Mr. R. H. Wallace, Jr.

Shannon, Gracey, Ratliff & Miller, L.L.P.
500 Throckmorton Street, Suite 1600
Fort Worth, Texas 76102

Ms. Anne H. McNamara

Senior Vice President and General Counsel
American Airlines, Inc.

P. 0. Box 619616

Dallas/Fort Worth Airport, Texas 76155

Ms. Rebecca G. Cox

Vice President, Government Affairs
Continental Airlines

1350 | Street, N.W.

Washington, D.C. 20005

Mr. T. Allan McArtor
President and CEO
Legend Airlines

7701 Lemmon Avenue
Dallas, Texas 75209
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Mr. Edward Faberman

Ungaretti & Harris

1747 Pennsylvania Avenue, N.W., Ste. 900
Washington, D.C. 20006-4604

Mr. James F. Parker

Vice President-General Counsel
Southwest Airlines

2702 Love Field Drive

Dallas, Texas 75235

E. Glen Johnson (U
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DEPOSITION OF T. ALLAN MCARTOR

OCTOBER 15, 1998

Page 1 to Page 278

CONDENSED TRANSCRIPT AND CONCORDANCE
PREPARED BY:

MERIT COURT REPORTERS
600 OIL & GAS BUILDING
309 W. 7TH STREET
FORT WORTH, TX 76102
Phone: 817-336-3042
FAX: 817-335-1 203




- o DEPOSITION OF T. ALLAN MCARTOR XMAX(1/1)
Page 1 Page 2
RO. 4€-17110%-97 1 INDEX
CITY OF FORT WORTH, , IN THE DISTRICT COURT of 2 WITNESS EXAMINATION
TEXAS , 3 T. ALLAN MCARTOR
Plaintiff, ) 4 By: Mr., Johnson 5,267
5 By: Mr. Kerr 171,269
4 RN ) 6 By: Mr. Powell 210,274
} 7
5 ICAN RIRLIKES, } g EXHIBITS MARKED IDENTIFIED
o ) g No. 1 First Amended Notice 12 12
¢ Plairtiff Interveror,) No, 2 Copy of business cards 17 17
10 No. 3 Ltr 6-16-98 from
7 Vs. ) McArtor to McFadden 153 154
11 No. 4 Ltr 6-24-98 from
g CITY COF DALLAS, } TARRANT COUNTY, TEXAS Faberman to McFadden 161 161
TEXAS, THE DALLAS ) 12 No. S Ltr 11-19-97 from
9 ) Faberman to McFadden 167 167
13 No. 6 Ltr 6-3-98 from
10 Faberman toc McFadden 192 192
14 No. 7 Ltr 9-18-98 from
11 Faberman to McFadden 242 242
15 No. 8 Ltr 7-7-98 from
12 Faberman to McFadden 245 245
16 No. 9 Ltr 6-24-98 from
13 Faberman to McFadden 251 251
17 No. 10 Ltr 6-22-98 from
1¢ INC. AND CONTIN ) Faberman to McFadden 255 255
ENFPRESS, INC. ) 18 No. 11 Ltr 10-15-97 from
18 Deferdants, } 48TH JUDICIAL DISTRICT Faberman to Ray 258 258
1€ DEPOSITION OF T. ALLAN MCARTOR 19 No. 12 Love Field Action
17 Taken for City of Fort Worth Plan 268 269
1€ s 20
1% CERTIFIED QUESTIONS
(Continued) {Continued)
Page 1 Page 2
2¢ BY: Gloria Carlin, CSR, RMR 21 PAGE LINE
21 T October 15, 1998 135 5
22 908 ! 22 232 15
23 233
24 23
25 24
25
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BSA DEPOSITION OF 7. ALLAN MCARTOR XMAX{212)
Page 3 {Continued}
1 NO. s2-171109-37 Page 4
2 CITY Of rort worty, 3 IN THE DISTRICT courtor Houston, Texas 77002-5086
TEXAS } 20
3 Plaintiff, ) 2
; 22
§ AKND i 23
3 24
5 AMERICAH AIRLINES, 3 25
IHC., H TARRANT COUNHTY, TEXAS
& Plaintiff Intervencr,)
H
2 vs. )
g CITY OF DALLAS, H
TEXAS, ET AL 3
3 Defendants. ) 48TH JUDICIAL DISTRICT
pig - -
11 ANSWERS AND DEPOSITION OF T. ALLAN MCARTOR, a
1z witness produced op behalf of the CTity of Fort Werth,
13 taken in the above-styled and numbered cause on the
14 15th day of October, A.D. 1938, commencing at %:00
15 A.M., before Sloria Carlin, a Certified Shorthand
16 BReporter, in and for the State of Texas, at the offices
17 of Jenkens 5 Gilchrist, located at 1445 Ross Avenue,
18 Suite 3200, in the City of Dallas, County of Dallss,
12 State of Texas, pursuant to the Texas Rules of Civil
2p Procedure, Notice and stipulation of counsel.
21
2z
23
24
25
Page 4 Page 5
1 APPERRANCES: 1 APPEARANCES CONTINUED:
2 For City of Fort Worth: 2 For American Airlines, Inc.:
3 E. GLEW JOHNSOH, ESG. 3 MiKE pGWELL, ESQ
KELLY, HART & HALLYAN GAYLE E. ROSENSTEIN, ESQ.
¢ 201 Main Street, Suite 2300 4 LOCKE PURNELL RAIN & HARRELL
Fort Worth, Texas 76102 .
R 2200 Ross Avenue, Suite 2200
For Legend ARirlines, Inc.: 5 Dallas, Texas 76201-6776
¢ 3 -and-
PRUL C. WATLER, ESQ. 7 BiLL BOGLE, ESQ.
N JOSEPH EDWARDS, ESQ. HARRIS, FINLEY & BOGLE
JENKENS & GILCHRIST, P.C. 8 500 Throckmorton, Suite 1300
8 1445 Ross Avenue, Suite 3200 Fort ¥Worth, Texas 76102
Dallas, Texass 75202 5
9 Lo
For City of Dallas: 11
* tz THE COURT REPORTER:  Any stipulation?
RUSSELL LORY FOSTER, ESQ. ] MR. JOHNSON: | don't believe s0. It's taken
11 CRRRINGTON, COLEMAN, SLOMAN & BLUMENTAHL X
200 Crescent Court, Suite 1500 H pufsuar%t to Notice.
1z Dzllas, Texas 75202 L5 T. ALLAN MCARTOR'
13 For Dallas Fort Worth Aizport Board: 16 the witness hereinbefore named, being first_ duly sworn
is JONATHAN G. KERR, ESQ. 17 to testify the truth, the whole truth and nothing but
SHANNON, GRACEY, RATLIFF & MILLER 18 the truth, testified under oath as follows:
15 500 Throckmorton, Suite 1600 13 EXAM{NATiON
Fort Worth, Texas 76102-389% 20 BY MR. JOHNSON:
1 i3 Q. What is your full name, please, sir?
For Continental Zirlines, Inc. and ¥4 A. Trusten Allan Mcﬁr&er.
17 Continental Express, Inc.: 23 Q And what's your residence address?
18 RANDALL WILSON, 5. 24 A, thave aresidence in Dallas at 2504 State
SUSMAN G{?DFREY L,Lj?, 25 Street.
19 1000 Louisiana, Suite 3100
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DEPOSITION OF T. ALLAN MCARTOR

Page 6
Do you have other residence?
I have residence in Memphis, Tennessee.
Which state do you consider to be your legal
residence?
In Memphis, Tennessee.
All right, sir. What is your business
position?
| am the President and Chief Executive
Officer of Legend Airlines, Incorporated.
Do you hold any other business positions at
this time?
I'm on the board of several companies, but |
am an officer only in Legend.
All right. And how long have you held that
position with Legend?
Since '96.
Is this the first time you've been deposed?
No, it is not.
What other occasions if you could just
briefly describe them for me?
As | recall, when | was in Federal Express,
running the airline, | was deposed.
All right. Now, my name is Glen Johnson, and
I'm going to be representing the City of Fort Worth
today and asking you questions on the record under

Page 7
oath. Do you understand that?
Yes.
If | ask you a question that for any reason
is confusing to you or during the deposition, on
reflection, you feel you've given an incomplete or
inappropriate answer to a previous question, will you
advise me of those instances so we can go back and try
to correct them at this time?
| will do my best to advise you at the time.
I would certainly like to have the right to review my
answers in the record -
I'm sure -
-for accurateness.
All right, and you understand for
accurateness in reporting; correct?
Right.
Now, conversely, if | don't understand one of
your answers | may ask you to explain that as well,
because this will be my shot at making sure | don't
take advantage of you in use of a confusing answer; all
right?
I'm sure you will.
All right. Now, have you had a chance to
review the First Amended Notice of Oral Deposition for
this deposition today?
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Page a
A.  You'reusing titles that | don’t keep track
of, so if you'll show that to me I'll tell you whether
it's the first amended.
Q. I'm showing you a document entitled First
Amended Notice of Oral Deposition of T. Allan McArtor
and subpoena duces tecum that's been filed in this

case.
MR. WATLER:  Are you marking that?
MR. JOHNSON:  Notyet.

BY MR. JOHNSON:

Q. Just look through that and tell me if you've
seen it before. That's all I'm interested in right
now.

(Discussion off record between the witness

and Mr. Watler.)

THE WITNESS:

BY MR. JOHNSON:

Q. Allright. That's a perfect example of what
I was talking about. I asked you if you had seen it
before, and you answered you had discussed. That
confuses me, so I'm going to ask the question --

A. ldon't recall whether | have actually read
this document or not.

Q. Do yourecall whether you've seen the
document --

I've discussed this document.

XMAX(3/3)

Page 9
No.
-- whether you've read it or not?
No, | don’t recall whether I've seen this
document prior to now.
Q. That's -- one other mechanical thing is |
will try not to interrupt your answers, and if you can
just wait for me to finish, it will make the record a
lot fairer to both of us so that the Court Reporter can
get your response in -- on the record to a completed
question; okay?
Yes.
All right. Thank you. Now, you say you've
discussed the Notice. Can you tell me with whom you
discussed it?
Counsel.
Allright, and can you tell me what you mean
by the term counsel?
My legal counsel.
And who is that?
Jenkens & Gilchrist.
What individual?
There are -there are more than one counsel

>0 >

o» o>
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at Jenkens and Gilchrist with whom | communicate.

©

All right. With regard to this document that
I've just put in front of you what individual did you

Page 6 to Page 9




BSA DEPOSITION OF T. ALLAN MCARTOR XMAX{4/4)
Page 10 Page 12
1 discuss it with? 1 Q. You did, you had that available to you?
2z A. My recollection | discussed the content of 2 A. Yes.
3 this document with Mr. Edwards and Mr. Watler. 3 Q. All right. And can you tell me what
4 Q. All right, sir. Did you make any effort - 4 documents you located that were responsive at least in
5 I'm talking about personally now, not through someone 5 your view in the search to these requests, just general
6 else, but did you personally make any effort to search 6 categories at this point?
7 for any document to be produced in connection with your 7 A.  The ones that had been submitted to you, 1
8 deposition today? 8 had many of those documents in my file.
3 A.  Yea. 9 Q. Allright, and you're talking about documents
10 Q. Allright. &an you tell me what that effort 10 that had been provided in discovery?
11 was, your personal effort? 11 A. Right.
12 A. The documents that were in my possession that 12 Q. t-tow-did you find any other documents that
13 were responsive in my files, 1 looked for and gave them 13 would be responsive to any of these categories that had
14 to counsel. 14 not already been provided in discovery to the City of
15 Q. All right, sir. When did you do that? 15 Fort Worth?
16 A.  Over the tast several weeks on a number of 16 A. No.
17 different days. 17 Q. All right.
18 a Okay. So there was more than one effort 18 MR. JOHNSON:  I'f mark this, since it looks
19 made? 19 like we're going to have to talk about it at
26 A+ Right. 20 length, as Exhibit 1.
21 Q. How many different days would you say you 21 {EXHIBIT(S} NO. 1 MARKED.}
22 were involved in that? 22 BY MR. JOHNSON:
23 A. Three or four. 23 Q. Mr. McArtor, this copy of the First Amended
24 Q. Okay, and where were these records that you 24 Notice of Oral Deposition and attached duces tecum has
25 searched? 25 now been marked as Exhibit 1, and | will refer to it in
Page 11 Page 13
1 A. My office. 1 the following questions by that number; all right, sir?
2 Q. And where is that office? 2 A. Yes.
3 A‘ 7555 Lemmon Avenue. 3 Q. Okay. Now, attached to Exhibit 1 is Exhibit
4 Q. Here in Dallas? A, and on page & of Exhibit A, down at the bottom there
5 A. Correct. 5 is a letter ~ a No. 1 and a paragraph that requests
6 Q. Did you have anything in writing to guide you 3 all documents referring to, relating to or showing
7 in that search, or was this as a result of your travel to Washington, D.C., during the period October
g conversations? 10, 1997, through the date of this depesition. Do you
E A*  We had a --we had documents from the Court, see that, sir?
10 discovery documents from the Court, and conversations. 10 MR. WATLER:  Mr. Johnson, so the record is
11 Q. All right. I'fl try to be a little bit 11 clear, prior to the beginning of the deposition we
12 clearer. In response to the subpoena duces tecum that 12 served you with written objections to the duces
13 is attached to this Notice of Deposition - and that's 13 tecum that you're referring to as Exhibit 1, so
14 what I'm asking about at this point -what did you 14 those have been served an you, and there are
15 utilize, F'm talking about you personally now, either 15 objections to that -that particular request, so
16 written communication, oral communication to guide you 1§ 1 want that to be clear on the record.
17 in your search for documents to be responsive for your 17 MR. JOHNSON:  Well, | will add for the record
18 deposition today? 18 that 1 have -- | mean | haven't even had a chance
19 A. Primarily my discussion with counsel. 19 to read that document, and so | don’t know what's
20 Q. All right. Did you ever have in front of you 20 in it. it was provided to us as we walked into
21 or provided to you the subpoena duces tecum attached to 21 the room, and 1 don’'t know what-what it has to
22 the Notice by copy or summary, in writing? 22 do with the question that | had asked Mr. McArior,
23 A. Is this what you refer to? 23 anyway, and I'll go back to that question.
24 Q. Yes, sir, Exhibit A. 24 BY MR. JOHNSON:
25 A. Yes. 25 Q. I'm just asking you at this point are you

Page 10 fo Page 13
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XMAX(5/5)

Page 14

with me on paragraph, or subparagraph numeral 1 at the
bottom of page 6 of Exhibit A to Exhibit 1?

A.  Amlwith you?

Q. Are you reading it with me, sir?

A.  Yes.

Q. Now, did you make - and I'm talking about
you personally -- make any effort to locate documents
fitting that description?

A. No.

Q. Did you ask anyone else to make that effort
on your behalf?

A. No.

Q. Do such documents exist in your recollection?

A. Some documents that show travel would exist.

Q. All right, sir. Have you assembled those
documents for any purpose at this point in connection
with this notice or this litigation?

A. No.

Q. Have you provided originals or copies of

those documents to anyone at this point in connection
with this deposition or this litigation?

A. No.

Q. Allright, sir. And | will make the request
for you to provide them to me at this point. Do you
have them available for me to review now?

Page 15
MR. WATLER:  We stand on our written
objections.
BY MR. JOHNSON:
Q. My question to you, sir, is do you have those
available for me to review as we sit here in Dallas
this morning, yes or no?
A. No.
Q. Now, let's take a look at paragraph No. 2,
all documents referring to, concerning or reflecting
communications, discussions, meetings or conversations
between you and DOT pertaining to the litigation
currently pending involving Love Field; do you see

that, sir?

A.  Yes.

Q. Now, did you personally make any effort to
assemble documents that would fit that description?

A. Yes.

Q. And whendid you do that, sir?

A. Over the last few weeks.

Q. Allright. And did you have anyone assisting
you in that effort?

A. Yes.

Q. Who?

A. Counsel

Q. Once again, can you give me the names of

© © N o o s W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

© o N o v A W N e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

>

PZO>O

Zo>r
x

MR.

MR.

MR. WATLER:

MR.

MR.

MR.
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MR.

Page 16
those -- those lawyers that were assisting you in that
effort?
Counsel to Legend would include the Jenkens &
Gilchrist firm and the Ungaretti & Harris firm.
Who at Jenkens Gilchrist was assisting you?
Primarily Mr. Edwards and Mr. Watler.
Who at Ungaretti was assisting you?
Primarily Mr. Faberman.
And were documents collected that were at
least in your understanding responsive to that request?
Yes.
I'd like to see those documents now if | may.
They've been produced to you.
JOHNSON: 1 would like specifically to
see the originals of those documents. Oh, I'm
sorry, what is this?
WATLER:  There's one additional document
that's responsive that we're producing now. Do we
have a Bates number?
JOHNSON:  All right. I've just been
handed a document with Bates No. TAM 0001, which
I'll ask to be marked as Exhibit No. 2 Is it
all right if | mark that copy?
Sure. For the record, as you go
through all the document or the duces tecum of the

Page 17
Deposition Notice we stand on our written
objections, so | don't want anything that we say
in this to be construed, it's not intended as any
waiver of those objections we previously asserted.
JOHNSON:  If those objections have any
effect, given the way they were prepared and the
way that they were filed they will obviously have
that effect, and, you know, the record will just
stand for what it stands for, so | don't think
there's any need to discuss that further, because
I haven't read it and | don't know what it says.
WATLER: [I'm going to make clear on the
record that we stand on those objections.
JOHNSON:  Sure.
Doesn't need to be understood in
any other fashion.

(EXHIBIT(S) NO. 2 MARKED.)

BY MR. JOHNSON:

Q.

Now, Mr. McArtor, we've marked as Exhibit No.

2 the document Bates stamped TAM 0001. Do you have
that in front of you?

Yes.

And describe for me what that document is,

sir?

That's a copy of two business cards.

Page 14 to Page 17



BsA DEPOSITION OF T. ALLAN MCARTCR XMAX{5/6)
Page 18 Page 20
i Q. All right. Do you -were these busingss 1 a  And who was that, sir?
2 cards that you had in your possession? 2 A.  Mr. Watler and Mr. Faberman.
3 A.  Yes, they were. 3 Q. Okay. What time of the morning was this,
4 Q. Allright, and they are the -- I'm just going 4 please, sir?
5 fo read here one business card is Nancy E. McFadden and 5 A. | don't recall.
6 the other is Nancy Deamer LoBue? 6 Q. Just generally? I've assumed it's the
7 A*  LoBue. 7 morning. Maybe I'm in error. Was it in the morning?
8 a. LoBue, all right. Tell me, sir, when you 8 A. | don't recall.
9 obtained these business cards? 9 Q. You don't recall whether it was in the
10 A. | obtained these business cards on June 42th, 10 morning or in the afternoon of that day at all?
i1 1998. 11 A. My recollection is that it was the afternoon.
12 Q. All right. And where were you when these 12 Q.  Allright, sir. Now, just because you and |
13 cards -when you received these cards? 13 have never had a chance to visit before, do you keep a
14 A. lwas at ameeting at the Department of 14 calendar in your business in order to keep track of
15 Transportation, Office of the General Counsel. 15 appointments like this?
16 Q.  Where is the Depariment of Transportation, 16 A. Sometimes.
17 Office of General Counsel physically? 17 Q. In this instance how did you note this
18 A. Washington, D.C. 18 appointment?
13 Q. Do you know the building? 19 A* | don't believe | did.
20 A. | know the building well. 20 Q. All right, sir. How tong before the meeting
21 Q. Al right. What's the name of the building? 21 had you learned that the meeting would take place’?
22 A. it's called - it's the Department of 22 A. | don't recall.
23 Transportation Building. 23 Q. Well, can you give me any general parameters,
24 Q.  Allright, sir. Now, let me ask you --just 24 was it hours before the meeting, days before the
25 a small divergence from the document inquiries here. 25 meeting or a week or more before the meeting?
Page 19 Page 21
1 On June 12th, | believe you said, when you obtained 1 A.  Would have been days before the meeting.
z these cards were you physically in anyone’s office at 2 Q. All right, sir. Do you remember the day of
3 the time of obtaining these cards, or were you simply 3 the week that June the 12th was?
4 in an open area or a conference room? 4 A. No.
5 A | was in a meeting room in the Office of the 5 Q. If Itell you it was a Friday, and assume
6 General Counsel. 6 with me that it was a Friday, would you have found out
7 Q. Allright, sir. Now, | take it you had to 7 about the meeting then sometime Monday through
8 enter the office building that day in order to get to 8 Thursday, do you think?
9 the office; correct? 9 A. | don't recall.
10 A. Correct. 10 Q. Do you have any recollection at all whether
11 Q. Now, do you have any special privileges with 11 it would have been that same week or the week before?
12 regard to the ability to enter that building without 12 A.  No.
13 going through the normal check-c-in and security 13 Q.  Allright, sir. Did you travel to Washington
14 procedures that are in place for entering the 14 specifically for this meeting?
15 Department of Transporation? 15 A. | don't recall that.
16 A*  No. 16 Q. Do you remember where -- how long you had
17 Q. Allright, so that day then, in order to 17 been in Washington prior to the time of the meeting on
18 attend this meeting you went through the ordinary 1a the 12th of June?
19 sign-in and security clearance procedures that are in 19 A. No.
20 place before you can go up to the DOT, General Counsel 20 Q. Do you remember where you stayed while you
21 floor; correct? 21 were in Washington?
22 A. Correct. 22 A.  No.
23 Q.  Allright, sir. Now, who was with you at the 23 Q. Where do you routinely stay when you go to
24 time that you signed in, if you will, for that meeting? 24 Washington for things like this meeting with the DOT,
25 A. Counsel for Legend Airfines. 25 Nancy McFadden and Nancy LoBue on the 12th of June?

Page 18 fo Page 21
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DEPOSITION OF T. ALLAN MCARTOR

Page 22

MR. WATLER:  Objection, assumes there's a

routine.
BY MR. JOHNSON:
Q. Well, sir, point well taken. Do you have a
routine place that you stay when you go to Washington?
Cheapest room available.
Where was that cheapest room available the
week of June the 12th, 19987
| don’t know.
You don't remember where you stayed?
No.
Okay. How did you get to the Department of
Transportation Building that morning?
Again, | don't recall whether it was the
morning or the afternoon.
Oh, correct, thank you. I'm sorry.
By taxicab.
Do you remember from where you started that
trip to your arrival at the -- at the DOT?
As | recall, | departed from the Ungaretti &
Harris office.
Q. Alliright, sir, and you've already told me

that Mr. Watler and Mr. Favor --
MR. WATLER:  Faberman.
BY MR. JOHNSON:

orOoP O>

oro >
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Q. -- Faberman were with you on that - at the
time that you signed in for the meeting, but was there
anybody else who had been with you on the way to the
meeting?

A. Notthatlrecall.

Q. Allright. Had you had a meeting at the
Ungaretti firm before going to the DOT for the June
12th meeting?

A.  Yes.

Q. Allright. Who was at that meeting and where
was it?

A. That was at the Ungaretti firm.

Q. Allright, sir, and who attended that

meeting?

A. My recollection is was it was Mr. Faberman,
Mr. Watler and myself.

Q. Was there an agenda, to your understanding,
for this meeting?

MR.WATLER:  Which meeting are you talking
about, the meeting before?

BY MR. JOHNSON:

Q. I'mtalking about the meeting with the DOT on
the 12th of June?

A. No.

Q. Okay. Who had requested that the meeting
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take place, to your knowledge?

A Counsel for Legend.

Q. Which one?

A.  Mr. Faberman.

Q. Al right. And had Mr. Faberman done that at
your request?

MR. WATLER:  Well, counsel, | think you're
getting into attorney/client matters, which are
the sort of things we anticipated.

MR. JOHNSON: Let mesee iflcangetatit

this way.

BY MR. JOHNSON:

Q.

A.
Q.

Did you have any understanding of the reason

for the meeting of June 12th with the DOT?

Yes.

What was your understanding?

It's my understanding that Legend Airlines

was going to update the Department of Transportation on
the litigation issues in Tarrant County and to appeal

to the Department of Transportation to intervene in the
lawsuit both at the State level and the Federal level.

All right, sir. When you use the word

update, had there been any other meeting at which the
Department of Transportation had received updates
previous to June 12th of 19987

Page 25

That's the only meeting | personally

participated in for the expressed intent of updating
them on the lawsuit.

Whether you participated in it or not, are

you aware of any other meetings where representatives
of Legend Airlines, I'm talking about before June 12th,
updated the Department of Transportation on litigation

in Fort Worth or any other matters involving Love Field
and the dispute over the use of Love Field by Legend
and Continental Airlines?

Yes.

Okay. Just if you could give me your

recollection of what those meetings were, by general
date, time, if you have anything specific?

Legend Airlines, as I'm sure you know, has

applied for a 401 Fitness Review with the Department.
We’'ve had meetings for the express purpose of
discussing the 401 application. At those meetings
comments sometimes are made how is it going in the
lawsuit, so there’'s been some expression of how is it
going in the lawsuit. | also had a meeting with the
Deputy Assistant Secretary of Transportation and with
one of the Assistant Secretaries of Transportation
over the Wright Amendment at Love Field, in the
probably ‘96 time frame. | participated in a meeting

Page 22 fo Page 25
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1 with Secretary Slater with other representatives in 1 of Transportation.
2 Dallas, at the Dialias/Fort Worth Hyatt, where we 1Q. What is Mr. Murphy’s first name?
3 briefiy discussed areas of competition in the airline 3A . Patrick, I believe.
¢ industry and very briefly talked about the lawsuit. 4 Q. All right, sir. Anyone else?
5 Q. Allright, sir. Let's go back in order, 5A | recall there was probably one, possibly two
6 then. If you did not attend these meetings how is it 6 others, I don’t know who they were.
7 that you are aware that the Department of 7 Q. Okay. How long did that meeting last?
8 Transporiation was asking how goes it with regard to g A.  Approximately 30 minutes, 40 minutes.
3 the fitigation? g Q. Okay. Would it be fair to say that at that
i0 A. Ididn't say | didn't attend the meetings. 10 time then when you were an interested party discussing
11 Q. Al right | misunderstood you. What 1 a potential Business Plan that that was the precursor
1z meetings were you present at where the Depariment of 12 or one of the precursor steps to the formation of
13 Transporiation, in conjunction with other things that 13 Legend Airlines as an airline to fly out of Love Field?
14 were going on at the meeting, added how goes it with 14 A. Yes.
15 the fitigation in Fort Worth? 15 Q. Okay, sir. And had Mr. Faberman been
is A. Those are the meetings | just described. 16 retained as an attorney to represent somebody at that
17 Q. Okay. And when did this meeting in Dallas 17 meeting?
18 with the Secrefary take place? 18 A.  Yes.
13 A. It was in December of '97. 19 Q. And who was Mr. Faberman representing at that
20 Q. When did the meetings with the Undersecretary 20 meeting?
21 and the Assistant Undersecretary take place? 21 A.  He was representing ourselves, or myself and
22 A. My recollection is that the meeting to 22 whatever we would end up calling the company as we
23 discuss the Wright Amendment in general was in the '88 23 formed it.
2¢ time frame, mid *86, and the 401 application meetings 24 Q. Right, okay. And that, whatever we would
25 were - went late winter to spring of this year. 25 call the company, ultimately was called Legend
Page 27 Page 29
1 Q. Allright, sir. Now, in mid 1996 Legend, | Airlines?
2 don't believe, even existed, did it? A. Ultimately.
3 A.  No. MR. WATLER: In baseball it's a player to be
4 Q. What was your capacity then in discussing the named later.
5 Wright Amendment with the Secretary or the BY MR. JOHNSON:
6 Undersecretary in '967 Q. And who besides you constituted the group of
7 A. lwas just an interested party. interested in - or if there was a group, constituted the persons who
8 a possible Business Plan. were interested in this Business Plan in the private
3 a. Okay. Who else attended that meeting, for sector?
10 instance? 10 A In addition to us was Astraea, Inc., Astraea
11 A. | believe Mr. Faberman attended that meeting 11 Company, whatever they call themselves=
12 as welt. 12 Q. All right. Did anyone with Astraea in 1996
13 a. Okay. Who -what were the names of the 13 attend the meeting we're discussing right now?
14 gentlemen from -- or alf of the people from the 14 A. No, | don't think so.
15 Depariment who either attended that meeting or who 15 Q. Who were the individuals that you would
16 dropped in from time to time during that meeting where 16 identify as being associated with Astraea as of 1996
17 you were just an interested party discussing a Business 17 that were also, to your knowledge, involved in the
1% Plan with the Depariment of Transportation? 18 interest in business plans for the future that would
12 A, Mr. Hunnicutt. 19 come under the Wright Amendment?
20 Q. Do you know his first name? 20 A. The principal of Astraea is Mr. Ledhetter.
21 A*  Charles Hunnicutt. 21 Q. Allright, Mr. Ledbetter's first name known
22 Q. And what is his position with the DOT? 22 to you is?
23 A. Assistant Secretary of Transportation. 23 A.  Bruce.
24 Q.  Allright, sir. Anyone else? 24 Q.  Was Mr. Faberman representing Mr. Ledbetter
25 A.  Mr. Murphy, who is Deputy Assistant Secretary 25 or Astraea at the same time at this meeting?

Page 26 io Page 28
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1 A. | don't know. 1 written Business Plan at that time?
2 Q. Allright, sir. Has Mr. Faberman ever, to 2 A. No.
3 your knowledge, represented any members of what 3 Q. Do you recall the month, and t apologize if
4 ultimately became the Astraea Group or what is the 4 you've already told me, | don't remember, do you recall
5 Astraea Operation, Company, whatever you want to call 5 the month or the date when this occurred in 19967
6 it today? 6 A.  No.
7 A. Myrecollection is he has. 7 Q. Did you request the meeting or someone on
g Q. Whatis that recollection? 8 your behalf request the meeting or did the DOT contact
9 A.  That he has represented Astraea on occasion. 9 you or one of your representatives to --
10 Q. Okay. Now, what was discussed in this 1996 10 A.  We requested the meeting.
1 meeting about the Wright Amendment? 11 Q.  Altright, sir. Now, if you can -- | know
12 A.  The wording of the Wright Amendment and the 12 it's a little bit difficult sometimes to go back to the
13 Department’s interpretation of the Wright Amendment. 13 point in time, but I'm really trying to figure out why
14 Q. With particularity as to what portion, 14 in 1996 you felt it was, as part of your Business Plan,
15 interpretation of what portion of it or portions, if 15 advisable to have such a meeting with the Department of
16 you can recall? 16 Transportation?
17 A.  There are four permitted uses of Love Field, 17 A.  The Department had been requested to
18 it was all four permitted uses. 18 interpret the permitted uses under the Wright
19 Q. Okay. Did you have an interpretation of your 19 Amendment.
20 own that you proposed to the Department of 20 Q. Aliright. And that request had come from
21 Transportation at this meeting in 19967 21 whom?
22 A. Yes. 22 A. Therequest was originally made by Astraea.
23 Q. And what did you propose, sir? 23 Q. How did you find out about it?
24 A.  That the Wright Amendment be interpreted 24 A.  The principal of Astraea advised me about it.
25 according to the plain language of the statute. 25 Q. Mr. Ledbetter?
Page 31 Page 33
1 Q.  Which, in your opinion, was what? 1 A. Correct.
2 A.  That an aircraft with a passenger capacity of 2 Q. And how did he advise you about it?
3 56 passengers or less was just that. 3 A. Is your question how he advised me, by phone
¢ Q. Okay. Any airplane? 4 or by meeting? What is your question?
5 A. Any airplane so certificated by the FAA. 5 Q. Yes,I'mactually just trying to get the
€ Q. Do yourecall anything else being discussed 6 mechanics of whether he sent you a letter, you all had
7 at the meeting, other than what you've already told me? 7 a conference, he telephoned you?
F A.  Yes. 8 A. It was verbally, but I don't recall whether
a Q. What, sir? 9 it was by meeting or by telephone.
1¢ A.  We discussed the decline of competition in 0 Q. Allright, and did you or anyone on your
11 the airline industry. We discussed the predatory 1 behalf at that time make a similar request of the
12 behavior of major airlines against smaller airlines and 2 Department, similar to the one Astraea, to your
13 the need for, in our opinion, the need for the 3 knowledge, had made?
14 Department’s aggressive action to try to control that. 4 A. No.
15 We talked about airports, the need for airports in the 5 Q. Did you ever at any time make such a similar
16 country. We talked about the development and progress 6 request?
17 of DFW Airport. | don’t recall other topics that we 7 A.  No, not that | recall.
18 may have talked about. 18 Q. Allright. Did the Department respond to any
19 Q. Allright. Did you submit any documentary 19 of your observations in any way that you can recall,
20 information, or did anyone at the meeting on your 20 through these individuals that were in the meeting?
21 behalf submit documentary information to the 21 MR. WILSON:  Objection, did the Department
22 representatives of the Department of Transportation at 22 respond or these individuals respond?
23 this meeting in 19967 23 MR. JOHNSON: Il rephrase the question.

A. Notthat I recall.
Q. Allright. Did you have a business -- a

NN
SN

BY MR.JOHNSON:

Q.

Did any of the individuals that you've
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identified who were with the Depariment of
Transporiation respond at that meeting to any of the
observations that you had made on the subjects we've
discussed?
. No.
Q. Al right, sir. What did you believe or
understand would fake place following the meefing,
either conduct on your behalf or conduct that you
understood the Department would -would engage in as a

© ©® N o O A~ w N e

10 result of this meeting?

11 A. That the Department would respond to

12 Astraea’s letter.

13 Q. Did you have any indication at the time of

14 the meeting or as you left the meeting what that
15 response would be?

16 A. No.

17 Q. Did you offer to assist in preparation of

18 that response?

12 A, Ho

20 Q. Did you offer to provide information in

21 connection with that response?

22 A. Not that frecall.

23 Q. Did anyone on your behalf make such an offer?
24 A. As | recall, there was the -the courtesy

25 comment, if you need anything from us or if we can be

Page 35
of any help, please let us know.
All right, sir. And did you centact Mr. —
is it Letterer, I've already forgoften, Letterer?
Ledbetter.
- Ledbetter with regard to what had happened
at the meeting following the meeting?
Yes.
And when did that happen, when did that
occur?

0

o >

W o > B W N e
o r

10 A*  Sometime following the meeting.

11 Q. Allright. Had Mr. Ledbetter met with the

12 Depa~ment on this issue, on these issues, to your
13 knowledge?

14 {Discussion off record between the witness

15 and Mr. Watler.}

16 THE WITNESS: | believe Mr. Ledbetter fold me

17 he had met one time with -with the Depa~ment.
18 BY MR. JOHNSON:

19 Q. Allright, sir. Did you, at this meefing,

5]
Ll

and I'm just where we are in 1996, make the Depa~ment
aware of Legend'’s plans with regard to the use of the
56 seat provision in the Wright Amendment?
A. Asyou pointed out, Legend did not exist at
the time.
Q. That's correct.

NN NN
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So what was to become Legend --

Yes, sir.

-- yes, | made the Department aware of what
I thought was a viable Business Plan that could conform
to Federal law operating out of Love Field.

All right. So Love Field specifically was
discussed at the meeting in 1986 with these
representatives of the Depa~ment of Transportation?
Yes.

Okay. And your plans, regardless of whether
Legend had a name yet or not, were {o utilize the 56
seat provision of the Wright Amendment as part of your
Business Plan that included operations from Love Field?
That's correct.

Okay, sir. Was there ever any follow-up
following that meeting in 1996 by the Department, to
your knowledge, requesting any other information from
Mr. Faberman?

As a follow-up to that meeting?

Yes, sir.

No. Not that I'm aware.

Did Mr. Faberman, to your knowledge, provide,
whether it was solicited or unsolicited, any further
information to the Depariment of Transporiation or to
those individuals who were at that meeting?

Page 37
In what time frame?
I'm talking about within fwo to three weeks
following that meeting?
Not that I'm aware.
When was the very next contact that you can
recall that involved you or someone representing this
concept that ultimately became Legend, contact with the
Depa~ment of Transportation or anyone at the
Depariment of Transportation?
As I recall, it was the response or the
letter issued by the General Counsel’'s Office as a
rule, rule making, interpreting the Wright Amendment,
Okay. And one last question that just
oceurred {0 me on the ‘96 meeting, do you know why the
individuals from the Depa~ment of Transportation that
attended that meeting were the ones chosen to attend
the meeting?
Yes.
All right. Tell me why.
We requested the meeting with them.
All right, so you made the -you
individually or through Mr. Faberman made a specific
request to meet with the individuals you've identified?
That’s correct.
Now, why did you choose those individuals?
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A. Those individuals are tasked with the
creation of public policy and the -- and the stimulus
of airline competition in the United States or
globally, actually, and we felt that what we were
proposing had the potential to significantly enhance
competition and to further the objectives of airline
deregulation.

Q. How did you know that those were the

individuals involved in those areas?

That’s common knowledge.

How was it common knowledge to you?

That is the Assistant Secretary in charge of

that area, of policy and international.

All right, | see. And that once again was

who?

Mr. Hunnicutt.

Hunnicutt, all right. As of this meeting in

1996, was Ms. McFadden even there at the Department?

Yes.

Did you know Nancy E. McFadden --

No.

-- on a personal basis?

No.

When did you first know -- come to know who

Nancy E. McFadden, so that you could recognize her or

o »0>
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identify her as a person you had met at the Department?
MR. WATLER:  I'm sorry, I'm totally confused.
Are you asking when did he first meet Nancy
McFadden? | think that's what you're asking.
BY MR. JOHNSON:
Q. Well, whether you actually met her or not,
when did you first become aware that Nancy E. McFadden
was with the Department and who she was and you could
recognize who she was?

MR. WATLER:  Recognize her physical likeness?

MR. JOHNSON:  Physica! likeness.

MR. WATLER:  Or her name, and her name was --

MR. JOHNSON:  Exactly.

MR.WATLER:  Your question is very unclear.

MR. JOHNSON:  Okay. Thank you for helping
define it.

THE WITNESS:  First time | met Ms. McFadden

was June 12th of 1998.
BY MR. JOHNSON:
Q. Allright. Was that also the first time you
met Nancy Deamer LoBue or LoBue, however you pronounce
it?
A. No. I recognized her from before, from
sometime before.
Q. Allright. Had she been in some other
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meeting?
No. | had not had a meeting with her on
these matters.
Well, all right. In what context then had
you encountered Ms. LoBue, if you hadn't had a meeting,
but somehow you had previous contact with her?
My recollection is that she has been with the
Federal Aviation Administration for some time.
All right. Oh, yeah, she's with the FAA, |
see her card is a little different.

Now, why was -- do you know why a
representative of the Federal Aviation Administration
was at this June 12th, 1998 meeting?
Yes.
All right. Why?
The Federal Aviation Administration oversees
the Federal funding of airports and receiving Federal
funds for airports requires airports to adhere to
certain obligations. Love Field is one such airport,
as is DFW.
Okay. Who had requested, if you know, that
the FAA be represented at the June 12th meeting?
| don't know.
Did you -- at the meeting did you ever come
to understand why Ms. LoBue was there?

o>O
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Yes.

All right. Tell me about how you came to

that understanding.

The FAA, and in particular the Counsel’s

Office of the Airport Division has a very keen interest
in what's going on at Love Field.

How did you become aware of that?

As part of the discussions of that day.

Okay. Tell me about what part of the

discussion you're referring to, what the content was

that gave you thatimpression?

We talked about the Federal law governing

Love Field, the Wright and Shelby Amendments. We
talked about the litigation in Tarrant County and the
Federal litigation. We talked about the primary
jurisdiction of the Department of Transportation in the
interpretation and enforcement of Interstate Commerce
laws, and what we felt was not only their duty but
their public trust to intervene in the lawsuit.

Okay. This might be a good time to try and

throw a rope around just exactly who during this June
12th date attended or dropped in on or called in on or

in any way participated in the meeting; all right? And
we've already got Nancy McFadden and we've got Ms.
LoBue and we've got you and we've got Mr. Watler and

Page 38 to Page 41



BSA DEPOSITION OF T. ALLAN MCARTOR XMAX{12/12}
Page 42 Page 44
1 we've got Mr. Faberman. Can you tell me who else in 1 Q. Does that name ring a bell with you in
2 any way pariicipated either by physical presence, 2 connection with these matters?
3 telephone or in any other fashion participated in that 3 A. NO.
4 meeting at any time during the meeting or during breaks 4 Q. Okay. Now, was there any kind of a sign-up
5 that occurred in the meeting? 5 sheet or anything like that that was passed around?
6 A* | recall Mr. Tom Ray was present at the 6 You know, sometimes at these meetings in order to keep
7 meeting. He is of the General Counsel's Office at DOT. 7 track of there they'll pass around a sheet of paper.
g There were two or maybe three additional individuals, 8 Do you remember whether or not that was done?
9 and i do not know their names. 9 A. | don't recall.
10 Q. Do you know who they were with? 10 Q. Do you remember whether during the meeting or
11 A. | believe one individual was with Ms. LoBue 11 during a break or anything like that you or anyone else
12 from FAA, and | think there were one or two other 12 made any telephone calls to penons outside the meeting
13 individuals from the General Counsel’s Office at DOT. 13 of June 12th?
14 &, Allright. I'm going to go through some - 14 A. lrecall Ms. McFadden was called away to take
i35 you say you can't remember who they were. You can 15 a phone call once or twice during the meeting.
16 remember them physically being there, but you don't 16 Q. Allright. Did she reveal to the group with
17 remember their names; is that it? 17 whom she had been speaking on those calls?
18 A. That's correct. 18 A. No.
19 Q. Okay. Let me just go through some names and 19 Q. Did you come to any understanding through any
20 see if you do know these people and see -- so we can 20 other source as to whom -- about the identity of the
21 eliminatewhotheymighthavebeen, You KnOw Steven 21 individual she spoke with?
22 Okun, don't you, or Okun? 22 A. She only excused herself and said it was
23 A*  I've met him, but | don't think | could 23 important and she had to go bke the phone call.
24 identify him. Apologize. 24 Q. All right. Very good. Now, did anyone
25 Q. Allright. Was he one of these three people 25 participate in the meeting telephonically?
Page 43 Page 45
1 that - 1 A. No.
2 A. | don't recall. 2 Q.  And specifically I'm just asking whether or
3 Q. All right. How about Samuel Podberesky, do 3 not someone who could not physically be present
4 you know him? 4 conferenced into the meeting through a conference
5 A.  No, sir, 5 speaker or anything like that?
€ Q. Do you know Paul Geier? 6 A. No.
7 A. F've met Paul Geier. 7 Q. Was anyone at this June 12th meeting that
8 Q.  Was he one of the three? 8 we're talking about now from -- representing
¢ A | don't recall 9 Continental or Continental Express?
10 Q. All right. You've already indicated you know 10 A* NO.
11 Patrick Murphy? 11 Q. Was anyone there representing Astraea, other
12 A. That's correct. 12 than possibly Mr. Faberman?
13 Q. Was he one of the three? 13 A. NO.
14 A*  NO. 14 Q. All right. Did you have an understanding as
15 Q. Allright. Did Mr. Murphy at any - did any 15 to whether or not Mr. Faberman was representing Astraea
16 of these people I've named s& far at any point in time, 16 at the meeting of June 12th?
17 to your knowledge, participate in the meeting of June 17 A. lie was not representing Astraea at the June
18 12th7 18 12th meeting.
19 A.  Again, Mr. Murphy did not. | den't know 19 Q.  Who was he representing?
20 whether the other gentlemen were there or not. 20 A. Legend Airlines.
21 &, And you know Charles Hunnicutt, was he one of 2% Q. Who was Mr. Watler representing?
22 the people? 22 A. Legend Airlines.
23 A*  He was not. 23 Q. Okay. Was anyone from the City of Dallas at
24 Q. All right. Who is Paul Olson? 24 the meeting?
25 A. Paul Olson? | don’t know. 25 A*  NO.

Page 42 to Page 45
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Do you remember the floor on which the
meeting took place?
Tenth floor, | believe it is.
Do you remember the room?
No.
They've got those goofy numbering systems up
there. All right. How long did the meeting last?
Less than an hour.
Was there any documentation displayed by
anyone or used by anyone at the meeting?
Not that | recall.
Was there any documentation exchanged at the
meeting?
| collected two business cards.
That's it?
Yes. And | gave out my business card.
Okay. Is there any reason you didn't get
business cards from the people you can't identify?
Those are the only two that slid across the
table.
All right. Other than Ms. McFadden, now, was
there anyone else that you can identify that you knew
to be from the DOT that participated at any time in any
way in the meeting or events surrounding the meeting on
June 12th?

o >
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Other than what we've just talked about?
Yes. Yes, sir.
No.
Okay. Now, when you left the meeting on June
the 12th did you and Mr. Faberman and Mr. Watler all
leave together?
Yes.
Did anyone leave with you?
The meeting broke up at that time.
All right, but | mean, you know, sometimes
folks just walk out together, and that's really what
I'm asking. Did you leave with anyone, any of these
individuals that you can identify?
No.
Okay, because, you know, | don't want to
leave out the possibility, for instance, that after the
meeting broke up, if you left with someone else that
you just continued to discuss matters that the meeting
had concerned or other matters and that's what I'm
trying to get at, so —
| understand.
Okay. Now, was there any understanding as
the meeting -- after the meeting broke up with regard
to information you would get from the DOT or
information that would be provided either by you or
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those acting on Legend's behalf to the DOT?

Your question is whether there was any

information --

Any understanding about any subsequent

information exchange, regardless of which way it
flowed?

Yes.

Okay. What was that, sir?

We committed to provide them any and all
information that they might request in the future that
might be helpful to them to understand the Love Field
issues, the Tarrant County lawsuit issues, the Federal
Court issues, or the Department’s primary
jurisdictional issues, if it would be helpful.

All right. What did you - what was your

impression about what the Department intended to do
following the meeting?

It was not clear.

All right. What alternatives were discussed

as to what they might do following the meeting?

We impressed upon them our --our opinion

that it was absolutely essential that the Department of
Transportation intervene in the Court proceedings.
And why would that be essential?

If they didn’t it would set a horrible

Page 49
precedent in the United States and wreak havoc among
the Air Transportation System if local courts could
regulate Interstate Commerce and restrict the use of
their airports.
Was that position explained to the DOT?
Yes.
Who explained it?
| did.
And tell me how you explained it to them?
Very much the same way | just did.
All right, sir, and to whom did you direct
those comments?
To the entire meeting.
And did your presentation or your comments
elicit any response at all from either the FAA
representatives or the DOT representatives?
Yes.
Can you tell me about that, please, sir?
Yes.
All right. What response was elicited?
They said they had been tracking the events
in the Tarrant County Court and the Federal cases very,
very closely since its filing.
Who said that?
The representatives at the meeting. | don’t
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Page 5@ Page 52
1 recall from whom it came directly. 1 BY MR. JOHNSON:
2 Q. Allright. And was there any indication as 2 Q. Fmjust asking for your understanding.
3 to how they had been tracking, to use your words, those 3 MR. WATLER:  No. | think his understanding
4 matlers? 3 invades the area of attorney work product,
5 A. No. They did make one comment that they had 5 MR. JOHNSON:  Well, are you instructing him
& -they had been following all the news reports. 6 not to answer that one?
ki Q. Allright. Now, Mr. Faberman, of course, had 7 MR. WATLER: | will that question. You may
8 been sending - | mean among these documents that had 8 be able to rephrase it.
3 been produced, had been sending a pretty steady stream 9 BY MR. JOHNSON:
10 of information to various persons at the Depa~ment of 10 Q. All right. Was Mr. Faberman, to your
11 Transportation during the period of time since the 11 knowledge, sending those solicited or unsolicited by
12 fawsuit had been filed and up to this June 12th 12 the Depa~ment of Transportation?
13 meeting; do you recall those, just generally recall 13 A. ldon’t know that.
13 those letters, sir? 14 Q. Okay. Did you have any presumption about
i3 A.  Yes. 15 that?
186 Q. And there were attachments of news stories 16 A. Presumption?
17 and pleadings and things like that; do you recall that, 17 Q. Yeah, did you ever think about it one way or
18 sir, just generally? 18 the other?
13 A.  Yes. 19 A. As to whether the Depa~ment had requested
20 Q. Did you receive copies of those, by the way, 20 anything?
21 those things that Mr. Faberman would send to the 21 Q. As to whether or not these documents were
22 Depariment of Transporiation representatives as they 22 being sent in response to their open interest or
23 were sent? 23 expressed interest in receiving information?
24 A. Yes. 24 A. And your gquestion is?
23 Q. Because you're not indicated as receiving 25 Q. [|lad you ever thought about whether --
Page 51 Page 53
1 copies on any of the copies we have. | just wondered 1 A. No.
2 if they were mailed to you at or about the same time 2 Q. Okay. And what I'm really trying to get at
3 you understood they were either mailed or delivered to 3 is did you think this was just some crazy lawyer
4 the DOT? 4 fogging everything in the world he could think of up to
5 A.  Yes. 5 the DOT with no purpose or did you understand that
& Q. Al right. Had you requested that Mr. 6 there was some sort of reason these things were going
7 Faberman keep you advised of those things in that 7 up there?
g manner? 8 {Discussion off record between the witness
S MR. WATLER:  Well, that's getting pretty 9 and Mr. Watler.)
10 close to the line on attorney/client 10 THE WITNESS:  Yes, there was a reason.
i1 communications. 11 BY MR. JOHNSON:
12 BY MR. JOHNSON: 12 Q. What was this?
13 Q. I don't want to get into anything you 13 MR. WATLER:  We object to that. It's in the
14 necessarily told Mr. Faberman unless it was in front of 14 nature of afforney work product, attorney/client
15 somebody else, so let me rephrase the question. Had 15 communication.
16 you -- had you ever received any response or copies of 16 BY MR. JOHNSON:
17 any response made by the DOT to any of Mr. Faberman's 17 Q. Okay, so you're telling me that the reason
18 mailings or delivery to the Depariment? 18 that you know of was something that you were told by a
1 A, I'm not aware of any. 1% lawyer, your lawyer; is that what you're telfing me?
20 Q. Why was Mr. Faberman sending these things to 20 A. Yes.
21 the Department during the period of time from December 21 Q. All right. When did you learn that Nancy
22 up to and including June the 12th? 22 McFadden would be present at the meeting of June 12th?
23 MR. WATLER:  Well, | think, again, you're 23 A.  When | showed up at the meeting.
24 getting into matters of afforney work product, 24 Q. Okay, so before you actually showed up in the
2s attorney/client communication. 25 offices there at the Depa~ment of Transportation with
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Mr. Faberman and Mr. Watler in tow you didn't have any
understanding about who from the Department's side
would be there; is that right?

We were hopeful that she would be In

attendance.

Why were you hopeful, sir?

She is the General Counsel of the Department

of Transportation.

All right, and why was that important to you?

Because she is the -- is the principal, the

main principal, we felt, who would need to move to
intervene in the lawsuit.

Okay. And was it your goal then to try to

influence her in that decision as a result of what you
intended to present at the meeting?

Absolutely.

Okay. And why did you want that

intervention?

Because the -the concept of Federal law

being interpreted and Interstate Commerce being
regulated by a State Court in Fort Worth, Texas, | feel
is totally inappropriate, and since it is the
Department of Transportation who should be the primary
jurisdiction over the interpretation of Federal law and

the enforcement of Federal Interstate Commerce laws, we

Page 55
felt they had a duty to do their job.
All right, sir. Now, did Ms. McFadden
respond with regard to her beliefs as to whether or not
she agreed or disagreed with that position?
I think it's asked and answered,
but go ahead.

THE WITNESS:  No.
BY MR. JOHNSON:

Q.

A.
Q.

MR. WATLER:

MR. JOHNSON:

She didn't say anything one way or the other

on that point?

On that point, no.

Okay. What about the FAA, what, if anything,

could they do as a result of this presentation, as you
understood it?

What could they do?

What could they do, yeah. In other words,

you've got - you've painted a scenario here to Ms.
McFadden about your belief of the role of the DOT and
the importance of their taking some action to preserve
their position and their authority, to summarize your
answer, I'm just summarizing.

| object to that as a

mischaracterization.

Yeah, I'm sure you will.

BY MR. JOHNSON:
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I'm asking you if with regard to the FAA you
had any understanding as to what effect, influence,
purpose such a plea might have pertaining to that
agency?
| have an understanding, yes.
All right. What is that understanding, sir?
The FAA under its Federal grants of funding
to airports may, if it chooses to, to withhold those
Federal grants if they feel airports are not complying
with the terms of their grant assurances.
Did you express as part of your presentation
your belief and Legend's belief that that was the case
in the Love Field instance?
No.
All right. Did you request the FAA to take
any action with regard to Love Field funding or other
airport funding based upon what was happening in the
litigation?
No.
All right. Did you make any reguest or plea
of the FAA at all?
No.
Did you -- | think we've already covered
this. Were you kind of surprised to see that the FAA
was even there?

Page 57
| wasn't aware that they would attend, but
I'm not surprised.
Okay. Did the FAA representatives say
anything during that meeting that you can remember?
Not that | remember.
All right. Now, what did Mr. Watler say, if
anything, during that meeting of June 12th, 1998?
Mr. Watler described the current status of
the litigation.
Do you remember how he described it?
Very well.
All right. Tell me about that.
I don’t recall exactly what he said.
Well, just generally how did he describe the
current status of the litigation as of June 12th, 1998,
to the Department of Transportation and to the Federal
Aviation Administration representatives of that
meeting?
He went through the chronology of events. He
described the events leading to the TRO and the
injunction hearing, the issues being presented before
the Court and just a general summary of the facts
regarding the litigation.
All right, sir. And did Mr. Faberman say
anything that you can remember?

XMAX(15/15)
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Yes.
What did he say?
Mr. Faberman talked about the impact of this
litigation on the Federal Air Transportation System,
the precedent that it might set, the roles and
responsibilities of the Federal Government, the Wright
and Shelby Amendments and the obligation as we saw it
of the Department of Transportation to aggressively
assert their authority in the - in this particular
matter.
All right, sir. With regard to that last
category do you remember what Mr. Faberman said to the
representatives of the DOT and the FAA about the rights
and obligations to assert their authority in this
matter might be?
Yes, to intervene in the lawsuit.
Anything else?
No. Both the State and the Federal lawsuits.
Now, you indicated that Ms. McFadden in this
meeting - correct me if 'm wrong in this
recollection, but you indicated that Ms. McFadden had
said that they were aware or up-{a-date on things as a
result of what they read in the news and things like
that, and you knew that Mr. Faberman had been sending
information to the DOT by virtue of getting copies of

>

0>

g:))>
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his correspondence and enclosures. Did the -- did the
DOT indicate any other source of information with
regard to what was happening with regard to Love Field
and the litigation in Fort Worth?
Yes.
All right. Tell me about that, please, sir.
They said they had had other meetings with
parties to the lawsuit.
Did they —
Including yourselves.
Did they give you any details of those
meetings?
No.
Who did they say those meetings had been
with?
| think they identified them at that meeting
only as the other parties.
Okay. If that is the case did they -- they
didn’'t mention any specific party?
| don’t recall how they stated it.
All right. Did they mention any specific
meeting?
They mentioned they had a -- recently had had
a meeting with one of the other parties.
All right. Did they identify that party?

W W i O U1 B W B e
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A | don't recall if they did or not.
Q. Okay, and did Ms. McFadden indicate to you
that she personally had had that meeting?
No.
All right. Did the other two DOT people that
you can't identify for me indicate they had been
involved in such a meeting?
That was my impression.
Okay. And you got that impression as a
result of something those individuals said?
That’s correct.
All right. Now, did Mr. Watler specifically
provide any written information to either the FAA or
the DOT representatives at that meeting?
No.
Did Mr. Faberman do that?
No.
All right. Did the DOT provide you any --
either you personally or either one of the lawyers
anything in writing at that meeting?
MR. WATLER: Asked and answered, but go
ahead.
THE WITNESS:
BY MR. JOHNSON:
Q. That's it, okay. Now, when Mr. Watler was

o>

o>

o>

pro»

| collected two business cards.
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describing the status of the litigation did he
specifically characterize the Court and what he thought
of the Court and the Court's actions?
Idon’t recall that he did.
Did Mr. Faberman?
Yes.
What did Mr. Faberman say about that?
Mr. Faberman indicated that he felt that the
lawsuit was an attempt by American Airlines to
eliminate competition and was an abuse of the Court
system in order to try to eliminate competition for
itself and its DFW hub.
Q. All right. Did Mr. Faberman elaborate on why
he held that belief?
A* By elaborate -~
Q. Well, | mean that's a pretty general
statement and obviously coming from a lawyer it has no
backup, just a man’s opinion, did he try -- did he try
to elaborate or give details as to why he had that

>0po»

opinion?
MR. WATLER:  Object to counsel's side-bar.
THE WITNESS:  Please repeat the question.

BY MR. JOHNSON:
Q. Sure. Did Mr. Faberman provide any facts or
information to the DOT or to the FAA in support of that

Page 58 to Page 81
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Page 62
belief?

A. Ican'tquot e exactly what Mr. Faberman said
at the meeting.

Q. I'm not asking you to quote exactly. What
general recollection do you have with regard to any
facts or details that Mr. Faberman may have provided
bearing on that general opinion that he expressed to
the DOT and the FAA?

A. It was Mr. Faberman'’s impression of what was
being -what was being conducted within the Tarrant
County Court process.

Q. Allright. | think you've seen his letter
where he refers to "that circus in Fort Worth." Do you
remember that? Do you remember that part of the
letter, one of his letters to the DOT?

MR. WATLER: Do you have a copy to show the
witness?

BY MR. JOHNSON:

Q. No.I'm just asking if you recall that?

A. | don't recall that.

Q. Did he use any kind of similar pejorative
terminology with regard to the events in the Fort Worth
litigation in his reports and discussions?

A. Yes.

Q. Tell me what those were, please, sir?

Page 63

A. I'd have to refer to the documents
themselves.

Q. Okay. | mean I'm just talking about now his
comments that day, June 12th.

A. |don't recall what adjectives he might have
used.

Q. Okay. Did you, yourself, attempt to

characterize your feelings about - in your -- in this

report to the DOT and the FAA, your personal feelings

about the court or the actions of the Court or the

litigation or the motivations of the litigation?

Yes.

Tell me about that, please.

I think it’s a sham, and | told the

Department of Transportation that it was a sham.

Did you explain or offer any kind of facts or

detail to the Department of Transportation

representatives with regard to that belief orin

support of that belief?

A. Ithink I described the competitive
environment in the Dallas area, the control over DFW
Airport, both market and operational control of
American Airlines, the Wright Amendment, the history of
the Wright Amendment, the attempts to keep Southwest
from flying, the administrative and legal victories
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that Southwest had won, the newly invented argument of
proprietary powers that Fort Worth and American
Airlines were espousing, and the fact that--that this
lawsuit in a Tarrant County Court was senseless, would
provide no finality to the issue and that the
Department of Transportation could put an end to it,
and | felt it was their duty to do so.

Did the Department of Transportation provide

any response at all to those comments, and I'm talking
about through the representatives there?

They listened very intently.

All right. Did they respond?

They expressed their very deep concern.

Tell me how they did that, sir?

They said, “We're very concerned.”

Did they use those words or words to that

effect?

As | recall, they used the words “very

concerned.”

Was that Ms. McFadden?

No.

Who wasiit?

| don't recall.

Was there any elaboration on the level of

concern, the degree of concern, reasons for concern, or

o>

MR. WATLER:
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the areas of concern?
Not that | recall.
Did you attempt to follow up in any way on
what those concerns might be at that meeting?
No.
Now, was there any indication given that the
Department intended to follow up on any of its
concerns?
Asked and answered.

THE WITNESS:  No.

MR. JOHNSON:

MR. WATLER:

'm going to have to request a
break. Little too much coffee.
Sure.

(A recess was taken from 10:56 a.m. until
11:06 a.m.) .
BY MR. JOHNSON:

Q.

A.
Q.

o>

Mr. McArtor, did you take any prepared notes

or texts to read from or to refer to at the meeting of
June the 12th, for your comments?

No.

This was just off the cuff, whatever you --
spontaneous presentation?

Yes.

And did Mr. Watler read from anything when he
made his comments?

Page 62 to Page 65
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1 A No. l Murphy, do you have any personal, social, professional
2 Q Howabout M. Faberman? l associations with Mr. Murphy?
3 A No. 3 A Mr. Murphy has been at the Department for
4 Q. You said you didn’'t know Ms. McFadden before. 4 many years. I knew who he was.
5 Did you know any of these other individuals, and ['} 5 Q. Did you know him in any way other than just
6 just go through the list of names, I'm talking about b to recognize his name or see him routinely around the
7 before these events regarding Love Field, really, you 7 Depariment?
8 know, if you have any kind of history with any of these 8 A lhadwor ked withMr. Murphy, although |
9 people is what I'm after, And 1'11 ask you with regard 9 can't tell you in what capacity he was at the
10 to Tom Ray? 10 Department, 10 years earlier.
i1 A, | had - { have met Tom Ray before. 11 Q.  All right. t-low about Charles Hunnicutt, do
1z Q. Under what circumstance, just generally? 12 you know Mr. Hunnicutt other than as Assistant
13 A, 1really couldn't tell you. | just - he’s a 13 Secretary for Aviation and International Affairs of the
14 familiar face. 14 Department of Transporiation?
15 Q. How about Steven Okun, | think you just 15 A.  No.
16 recognize his name, you don't really know him? 16 Q. Have you had any personal or private
17 MR. WATLER: | believe counsel, earlier when 17 associations with Mr. Hunnicutt?
18 you read that name he couldn't tell you whether or 18 A. No.
19 not he was at the meeting. 19 Q. Have you ever had any business relations or
20 BY MR. JOHNSORN: 20 business arrangements or business centacts with anyone
21 Q. That's the reason I'm asking this. Do you 21 at -- now or previously -- at the DOT?
22 have any association — 22 A. No.
23 MR. WATLER:  For the record | object to it as 23 Q. Okay.
24 mischaracterization, if you're trying to 24 {Discussion off record between the witness
25 characterize Mr. Okun or any of these others were 25 and Mr. Watler.}
Page 67 Page 69
1 at the meeting that's a mischaracterization of his 1 BY MR. JOHNSON:
2 prior testimony. 2 Q. Has the Ungaretti firm represented you or any
3 MR. JOHNSON:  1didn’t mean to imply Mr. Ckun 3 of your business activities other than the Legend and
4 was at the meeting. Sorry if there was some 4 Legend related matters?
5 misunderstanding there. 5 A. No.
& BY MR. JOHNSON: 6 Q. Has Mr. Faberman ever represented you or any
7 Q. With regard to just general associations or 7 of your business activities before?
g any kind of history with these folks did you have any 8 A. My personal?
2 kind of history, association or previous interaction 9 Q. Yeah, personal or business?
10 with Mr. Ckun at afi? 1o A, No.
11 A.  Not that I'm aware. 11 Q. How about your litigation history just for a
12 Q. Podberesky, same question? 12 second, since I'm thinking about it. Other than this
13 A. Not that I'm aware. 13 litigation involving -the litigation matters
14 Q. Mr. Geier? 14 involving Legend, have you ever been involved in other
15 A.  His name was familiar to me from the - | 15 business litigation, personal investment business?
16 mean Paul Geier's name is familiar to me. 15 A. HNo.
17 &. Do you know why? &an you tell me why it is? 17 Q. Okay. | know you were with Federal Express,
18 A. His name, as | recall, was first -~ | became 1% and I'm sure they've been sued more than once, and I'm
19 aware of his name during the DOT, call it Wright 19 excluding that kind of thing, but any kind of personal
20 Amendment Interpretation Ruling in 86, 20 or business fitigation you may have been in either as a
21 Q. Allright. Did you have any discussions or 21 Defendant or a Plaintiff that you can tell me about
22 interaction with him as a result -- in connection with 22 today. Has there been any?
23 that matter? 23 A. NO.
24 A. No. 24 Q. Now, at the June 12th meeting, and | can’t
25 Q. All right. How about Mr. Murphy, Patrick 25 remember if f've asked this before, did the Department
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1 bring -- Department representatives or FAA
2 representatives bring anything to the meeting, whether
3 or not they showed it to you? Do you remember them
4 coming there with any files or anything is really what
5 I'm asking?
6 A. They took notes.
7 Q. Did you take notes?
8 A. No.
9 Q. But youremember Ms. McFadden taking notes?
10 A. | don't recall if she took notes.
11 Q. Do youremember whether or not the FAA
12 representative took notes?
13 A.  Yes.
14 Q. Okay. And how about the other two people
15 with the DOT that you can't remember?
16 A.  Yes.
17 Q. They took notes as well?
1€ A.  Yes.
19 Q. Have you ever seen those notes?
20 A. No.
21 Q. Following the meeting of June 12th did you,
22 or to your knowledge, anyone else at the meeting
23 prepare any kind of summary of what had occurred at the
2: meeting?
25 A. Notthatlrecall
Page 71
1 Q. Have you ever seen any kind of document
2 purporting to be a summary or bullet point memo or
3 anything like that with regard to that meeting?
4 A. No.
5 Q. Now, you wrote a letter to Ms. McFadden
6 following that meeting, didn't you?
1 A. That's correct.
e Q. Why did you do that?
9 A. lthanked her for her time and courtesy for
10 meeting with us.
11 Q. Why did you do that?
12 A. That's a common courtesy to thank somebody
13 for taking their time, so | was thanking her for her
14 time.
15 Q. Did Ms. McFadden or any other persons at the
16 meeting write a letter to you?
17 A. No.
18 Q. Have you ever, since June 12th, had any
19 personal contact with Nancy McFadden in any capacity?
2¢ A.  Yes.
21 Q. More than one occasion?
22 A. No.
23 Q. Allright. What was the occasion following
24 June 12th, then?
2: A. Department of Transportation hosted a 20th
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Anniversary of Airline Deregulation Conference. She
was in attendance at the lunch speech by Secretary
Slater, and | said hello to her after the meeting or
after the speech.

All right. Where was this and when was this?

This was approximately three weeks ago, and

the conference was -- I'm trying to think of the hotel.
It was in Washington, D.C., at a hotel in Washington,
D.C.

Did you meet any or run into any other DOT

people there?

Yes.

Who?

Mr. Murphy was in attendance, Mr. Hunnicutt

was in attendance. That's all | recall saying hello to
at the conference.

All right. Give me the substance of your

conversation with Ms. McFadden at that meeting, please,
sir.

| said hello. She said hello. She said

thank you for participating in the panel or something
like that. We exchanged pleasantries about the
Secretary’s speech.

Was anything mentioned with regard to the

activities of the DOT on Love Field issues?

o>
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No.
Was anything mentioned with regard to the
litigation in Fort Worth or the litigation in Dallas?
No.
Who was with you at that meeting, if anyone?
Nobody else.
All right. Now, you say you participated in
some sort of panel?
That's correct.
What was the panel?
The panel was billed as industry leaders, and
| was asked to participate with my comments regarding
the successes and yet to be decided success of airline
deregulation.
All right. Did you have any prepared remarks
in connection with that or...
I had some back of the envelope themes that |
wanted to make sure that | said.
All right. Did any of those themes deal with
the Legend Airlines experiences you had had?
Yes.
What were they, please, sir?
The -- | talked about the difficulty of
putting together a new airline in today’s deregulated
environment.
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Page 74 Page 76
1 Q. What did you say about that to the crowd 1 A, Onthe panel, right.
2 which included these DOT people? 2 Q. As a patticipant in the panel you made
3 MR. WATLER: | don't think you've established 3 remarks7
4 that. | think without establishing that you're 4 A.  Yes.
5 pretty far afield. 5 Q. Those were the remarks we were discussing.
& MR. JOHNSON:  Maybe | assumed something. 6 Are you telling me now Ms. McFadden was congratutating
7 BY MR. JOHNSON: 7 you for participating -- or thanking you for
g Q.  Was there a crowd? 8 participating on a panel discussion that she did not
3 MR. WATLER:  You haven't established that 9 attend?
10 there were any DOT officials there. 10 A. lwas on the agenda. It hadn’t occurred yet.
i1 MR. JOHNSON:  I'm working on this. 11 Q. All right. Did anyone from the Depariment of
iz BY MR. JOHNSON: 12 Transporiation remain in the -- among the attendees at
13 Q.  Was there a crowd there? 13 the time you made your remarks that you can identify?
14 A* | wouldn't describe it as a crowd, but there 14 A.  Not that | can identify.
15 were attendees. 15 Q. Did you -well, do you know if these remarks
16 Q. All right, sir. This took place in some sort 16 were in any way transcribed or otherwise recorded?
17 of a meeting room or ballroom at the hotel? 17 A. | suspect that they may have been recorded.
18 A.  That's right. That's right 18 MR. WATLER:  Don't guess or speculate.
1% Q. Usually when there’s a Secretary of 19 THE WITNESS: | don't know.
20 something, there’s a crowd, rented or otherwise. 20 MR. WATLER:  If you know, tell him. If you
21 Strike that. But we'll -were DOT personnel among the 21 don't, tell him you don’t know.
22 aftendees at the time you made your remarks? 2z THE WITNESS: | don't know.
23 A. Yes. 23 BY MR. JOHNSON;
23 Q. And was Ms. McFadden and these other folks 24 Q  Who was it that invited you to participate in
25 that you — Mr. Hunnicutt and -- gosh, I've already 25 this panel?
Page 75 Page 77
1 forgotten who you said the other one was -- Mr. Murphy A. The organizers of the event.
2 also among those assembled when you made your remarks? Q. And who was that?
3 A. | don't think any of those -- you referred to A* Idon't recall the company name. They're
4 three? 4 event organizers.
5 Q. Yeah. Q. Well,  mean was it a private company?
€ A. Idon’t think any of the three were present. A Yes.
7 Q. What other DOT people other than Ms. McFadden Q.  In the Transportation industry?
8 and the Secrelary of Transportation were there that you 8 A. Inthe event organizing business.
g can recall at the time you made your remarks? Q. Oh, all right. Do you remember the name of
18 A.  The Secretary was not there. 10 the event, or the name given to the event?
11 Q.  Oh, I'm sorry. All right. Anybody else 11 A. It was the 20th Anniversary Of Airline
1z other than Ms. McFadden you can recall associated with 12 Deregulation Conference.
13 the Depariment of Transportation? 13 Q. | guess you would have some sort of
14 A. Ms. McFadden was not there. 14 correspondence probably in your records about how you
15 Q.  Ms. McFadden was not there, either? 15 wound up there; right?
16 A. No. 16 A. Right.
17 &.  ftow did it come that you go to a meeting, 17 Q.  Now, following the meeting of June the 12th
i make some remarks and run into Ms. McFadden who wasn't 18 did you have any other personal contact with Nancy
13 there when you made your remarks? 19 LoBue?
20 A. lthought!explained Secretary Slater had 20 A. No.
21 given alunch speech and it was at the lunch speech, at 21 Q. Did you write Ms. LoBue a letter thanking her
2z the close of the lunch speech, exiting the room, that | 22 for her time and attention like you did to Ms.
23 said hello to Ms. McFadden. 23 McFadden?
24 Q. And Ms. McFadden made remarks thanking you 24 A. No.
25 for being on this panel? 5 Q. Why didn’t you write a thank you letter to
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1 Ms. LoBue? 1 A One is part of the 401 Application.
2 A.  Why didn't 1 write a letter? 2 Q. Al right. Any other?
3 Q. Right. I mean you've indicated to me it's 3 A Communications of counsel.
4 just a common courtesy to thank people for attending a 4 Q. Which counsel?
5 meeting like that, that's why you wrote Ms. McFadden. 5 A. Of Mr. Faberman.
6 Why didn't you exercise that same common courtesy to 6 Q. Aliright,and whohasMr.Fabermanmet
7 Ms. LoBue? 7 with --
g A. Ms. McFadden was the ranking attendee. 8 MR. WATLER:  Assumes facts not in evidence.
] Q. Okay. Have you had any follow-up contact 3 BY MR. JOHNSON:
10 with either of the other twoindividuals that you can’t 10 Q. --subsequent to, if he has met, subsequent
11 name for me from the Department of Transportation that 1 to June 12th, at the Department of Transportation?
12 attended the meeting? 12 A. | don't know.
13 A. lhave not. 13 Q.  Aliright. Do you know if he's actually had
14 Q. Have you had any contact with anyone from the 14 any meetings?
15 Department of Transportation following June the 12th? 15 A. No.
1€ MR. WILSON:  Other than, | assume, the 16 Q. Has he had correspondence, is that what
17 conference? 17 you're referring to?
18 BY MR. JOHNSON: 18 A. Yes.
¢ Q. Right, that you haven't already identified 19 Q. How about telephone calls?
20 for me. 20 A.  Yes.
21 MR. WATLER: I'm sorry, would you repeat the 21 Q. Allright. And tell me what you know about
22 question? | wasn't following the question. I'm 22 telephone calls that Mr. Faberman has had with the
23 sorry. 23 Department of Transportation, subsequent to June 12th,
24 BY MR. JOHNSON: 24 representatives, that is?
5 Q. Starting, let's say, after your meeting on 25 A.  I'm aware of his calls as part of the
Page 79 Page 81
1 June the 12th with these DOT folks and the FAA 1 follow-up to our 401 Application process.
2 representative and excluding these meetings that you 2 Q. Allright. Anything with regard to this
3 have already described for us that took place at the 3 litigation in Fort Worth or Dallas or the Love Field
4 20th Anniversary of Flight whatever that was, have you 4 disputes?
5 ever had any other contacts with any representatives of 5 A.  I'm not aware of any.
€ the Department of Transportation? 6 Q. Okay. Now, you remember Ms. McFadden's
7 A.  Yes. 7 letter that was sent to Continental, don't you?
g Q. Allright. Can you characterize those for me 8 A.  I'm aware of it, yes.
] and tell me what they were? 9 Q. The one in the litigation?
1c A. With regard to our 401 Fitness Application. L0 A. Right.
11 Q. Have those been meetings? 11 Q. 1think you've said in your answers to
12 A. No. 12 interrogatories that the first time you saw that letter
13 Q. Have they been correspondence? 13 was the day that it was produced in Court by the
14 A.  Yes. 14 Continental lawyers; is that right?
15 Q. Have they also been telephone calls? L5 A. That's correct.
1€ A. Notthatlrecall. L6 Q. My questions to you are more in line of when
17 Q. Allright. Has anyone on your behalf or on L7 you knew anything about it, and I'll be more specific
16 Legend's behalf, subsequent to June the 12th, had any 18 in the following line of questions. When did you learn
19 meetings, telephone calls or conferences with L9 that -- anything about the letter, whether you saw it
20 representatives of the Department of Transportation or 20 or not, when did you first learn about the letter or
21 the Federa! Aviation Administration? 31 the existence of the letter or the existence of drafts
22 A.  Yes. 22 of the letter?
23 Q. Allright. Can you tell me what you know 23 A. The morning that | saw it in Court.
24 about those meetings, contacts, telephone calls, 2 Q. So are you telling me then that when it was
25 conferences? 25 produced in Court is the first time that you even knew
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this letter was in the works?

That's correct.

All right. And that prior to that time you
had not -you had absolutely no information that such
a letter was being sought by Continental; is that
correct?

That's correct.

Had you ever had conversations with any
representatives of Continental, the substance of which
was that if they were to ask these questions if was
your belief the Depariment of Transportation would
respond promptly and in a given fashion?

No.

Did you have any knowledge that Continental
was seeking information or seeking a position or a
letter from the FA -- from the DOT?

No.

All right. Did you actually obtain a copy of
the letter that morning in Couri?

Obtain -

Were you given a copy?

| was shown a copy. | don't recall whether |
retained it.

All right. Who showed it to you?

My counsel.

Page 83
Which one?
| don't recall.
All right, sir. Now, did you have a chance
1o read the letter at that point?
Briefly.
I mean did you make it through the whole
leffer in your - in that first opportunity?
| don't recall.
All right. If you didn't get a copy of if
that morning in the courtroom -- [ fake that back. If
you didn't initially have a copy provided to you at
some time during that day did you receive a copy?
Yes.
All righf. Where is that copy?
| don't know.
From whom did you receive that copy?
From counsel.
Now, after you read - affer you obtained
that copy did you fake any action that -well, let me
restart that question.
Did you caontact anybody with regard to the
letter?
Yes.
‘Who?
My staff.
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Q. Who's that?
A. | told my staff about the letter.
Q. Yeah. Who on your staff?
A. | don't recall precisely who the --who the
people were that | called.

Q. Okay, well, who do you consider your staff,
that might be something we ought to get out of the way
now.

MR. WATLER:  Mr. Johnson, | think you're

getting info an area of parly communications.
Discussions he had -

MR. JOHNSON: | just want fo know who you
consider to be your staff.

MR. WATLER:  Tell him names. Don't tell him
content of any communication.

MR. JOHNSON:  Yeah, that's it.

THE WITNESS:  Scott McArtor, Matt Fajack,
Kevin Ogilby, typically the people that | would
call from -- about litigation matters.

BY MR. JOHNSON:

Q. All right. Have any of these staff members,
to your knowledge, ever been involved in providing
information to the Department of Transportation with
regard to matiers involved in the fitigation over the
-- over the efforts at Legend to operate out of Love

Page 85

Field?

No.

Did you ever attempt to contact Nancy
McFadden regarding this letter that she wrote in
response to Continental's letter?

No.

Did you ever attempt to contact anyone at the
Depariment of Transportation with regard to that
letter?

No.

Have you ever been in a meeting where a
Department of Transporiation representative was present
and there was also a representative of Continental
Airlines present?

A. No.

Q. Or a meeting where there was a Continental
Express representative present?

A. No.

{Discussion off record between the witness

and Mr. Watler.}

THE WITNESS: | have no idea whether anybody
from Ceontinental or Continental Express was at the
20th Anniversary of Airline Deregulation
Conference.

BY MR. JOHNSON:

0> o>

o>
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1 Q. | hear you, okay. Have you ever been at a 1 Q  Who from the Department of Transportation was
2 meeting where a Department of -- we'll just exclude 2 present?
3 that public forum from these follow-on questions, okay, 3 A.  Mr. --Assistant Secretary Hunnicutt,
4 sir? 4 representatives from the General Counsel’s Office,
5 A. Thank you. 5 representatives from the Policy Office.
6 Q. |appreciate you being that conscientious, 6 Q. Canyou give me names --
7 but have you ever been at a meeting where a Department 7 A.  Six or seven or eight DOT people.
8 of Transportation representative was present and there 8 Q. Can you give me the names of any of these DOT
9 was also a representative of Astraea present? 9 people other than Assistant Secretary Hunnicutt?
10 MR. WATLER:  Now you're excluding earlier in 10 A.  Yes. One representative was Ms. Knapp from
1 his deposition he talked about a meeting in mid 11 the Counsel’s Office.
12 '96. 12 Q. K-N-A-P-P?
13 BY MR. JOHNSON: 13 A.  Yes.
14 Q. Right, I'm excluding that '96 meeting. 14 Q. Do youremember her first name?
15 A. No. 15 A. | believe it's Rosalyn.
16 Q. When did you first learn that the Department 16 Q. Allright. Who else from the DOT was at this
17 of Transportation was opening a docket on the Love 17 August 25th meeting?
18 Field Service Interpretation proceeding? 18 A.  Mr. Murphy was there.
19 A.  On the 25th of August. 19 Q. Anyone else?
20 Q. How did you learn about that? 20 A. Like | say, seven or eight were there. |
21 A. lwas told that the Department had begun such 21 don’t know who they --who they were.
22 a proceeding. 22 Q. Right.I'm just asking you if you can
23 Q.  Who told you? 23 identify those folks that you --
24 A. Counsel, my counsel. 24 A. Those are the only ones that | can recall the
25 Q. Which one? 25 names.
Page 87 Page 89
1 A.  Mr. Faberman. 1 Q. Allright. And who were other airline, you
2 Q. Allright. Where were you at that time? 2 know, other airline representatives or Attorney General
3 A. lwas in Washington, D.C. 3 representatives that were there that you can remember?
4 Q. Okay. Physically where were you in 4 A. There were several states represented. There
5 Washington? 5 were a number of small airlines, Spirit Airlines was
€ A. lwas in the Department of Transportation 6 represented.
7 Building. 7 Q. What other airlines?
g cl.  Where? 8 A.  I'm not sure. | could not be positive who
9 A. In aconference room, one of the large 3 the other small air carriers that were represented, who
10 meeting rooms. 10 they were.
11 Q. Whatfloor? 11 Q. What was the purpose of this meeting again?
12 A.  Either the fourth or the tenth, wherever it 12 A.  This meeting was to get comments from the
13 had been originally scheduled was moved. | don’t 13 industry on the competition guidelines that the
14 remember which floor it ended up on. 14 Department of Transportation is contemplating issuing
15 Q. Sure. Who were you meeting with? 15 regarding predatory practices of the major air carriers
16 A. | was participating in a meeting with DOT 16 against smaller air carriers.
17 officials, small airlines, State Attorneys General and 17 Q. How were you invited to this meeting? By
18 a couple of airports were represented. 18 mail, phone call, what?
19 Q. Was Mr. Faberman in that meeting with you? 19 A. lwas asked if | would like to attend.
20 A. Yes. 20 Q. Who asked you?
21 Q. Allright. And that was the 25th of August, 21 A. Counsel of Legend Airlines.
22 | believe you said? 22 Q. Faberman?
23 A.  Yes. 23 A. That's correct.
24 Q. Wasitin the morning or the afternoon? 24 Q. Okay. Was he putting the meeting together?
25 A.  Afternoon. 25 A. No.
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1 Q. Let me ask it this way, maybe. Was Legend 1 Q O&ay. ‘When did the meeting end?
d the only nonflying airline at this meeting? 2 A. Sometime before 5:00.
3 A.  Tothe best of my recollection, yes. 3 Q.  All right. And were you present when Mr.
4 Q. All right. Did Mr. Faberman represent any of 4 Faberman learned about this?
5 the other small airlines that were at this meeting? 5 A.  No.
& A. As counsel? 6 Q. Okay. 50 you know how Mr. Faberman learned
7 a. Well, that, too, but { mean in any capacity? 7 about this?
8 A*  Yes. 8 A.  No.
3 Q. Okay. Which ones did you understand that he 9 Q. He just came up to you after the meeting and
190 also represented? 10 said, wow, you're not gaing to believe what | just
11 A.  I'm afraid my memory doesn't allow me to list 11 heard, something to that effect?
12 all the airlines. 12 MR. WATLER:  Object to inquiry as to what Mr.
13 Q. Right, | gotcha. First of all, did he 13 Faberman said to Mr. McArior.
14 represent Spirit? That's the one you named so far? 14 BY MR. JOHNSON:
15 A.  Spirit is a member of the Air Carrier 15 Q. Let me ask you this, was Mr. Faberman acting
15 Association. 16 as your lawyer at that meeting?
17 Q. Is that the full name of that group? It 17 MR. WATLER:  He is counsel and was counsel
18 isn't, is it? 8 for Legend and was during -- throughout that time
13 A. It's think it's Air Carrier Association of 19 | object to it.
20 America, ACAA. 20 MR. JOHNSON:  This man is a virtual hatrack.
21 Q. Is Legend a member of that association? 21 I'm trying to determine which one he'’s wearing.
2z A, | don't know. 22 MR. WATLER:  Objection. You know, Mr.
23 Q. Okay. Does Mr. Faberman represent that 23 Johnson, you've been fairly polite, | wen't give
24 association? 24 you a very high grade on that mark, but you
25 A He is the Executive Director. 25 haven't been bad today, don't start heading down
Page 91 Page 93
1 Q. He is, okay. What states were represented by 1 that road.
2 their, you know, Attorney General or representatives of 2 MR. JOHNSON:  You're a tough grader.
3 the Attorney General Offices? 3 BY MRJOHNSON:
4 A* Irecall lowa was. | don’t recall who else. 4 Q. Let ma ask you this, was Mr. Faberman
5 Q. Andwas it - | don't think we tied this 5 representing you or Legend as a lawyer at that meeting?
6 down. Did the meeting start in the morning or 6 MR. WATLER: [ believe the question is at the
7 afternoon or when? 7 time that Mr. Faberman told you about an order,
8 A. Afternoon. 8 was he representing --
g a. Afternoon. Did you and Mr. Faberman show up 9 MR. JOHNSON: | stated my guestion, and |
10 there together, or did you meet him there? 10 want a yes or no on that one. I'm entitled to an
11 A*  We went together. 11 answer.
12 Q. From his office over there? 12 MR. WATLER:  Well, go ahead.
13 A.  Yes. 13 THE WITNESS:  Yes.
14 Q. Okay. And you get to this meeting and had 14 BY MR. JOHNSON:
15 the meeting started before you learned about the Love 15 Q. Allright, sir. And why did -- in your own
16 Field Service Interpretation procedure starting? 16 words, why did Legend need a lawyer at that meeting?
17 A.  Yes. 17 A. What conclusion are you looking for,
18 Q. Atwhat point in the meeting then did you 18 counselor?
19 learn about this? 19 Q. I ' wonder why did Legend need legal
20 MR. WATLER:  Assumes facts not in evidence. 20 representation at a meeting with the DOT an issues
21 BY MR. JOHNSON: 21 concerning possible competition guidelines the DQOT
22 Q. Well, you know, | don't know that I'm 22 ws --
23 assuming anything. At what point during the day then 23 A 1t's not required.
24 after the meeting started did you learn about it? 24 Q. O&ay. Had Legend submitted anything with
zs A. At the conclusion of the meeting, 25 regard to competition guidelines to the DOT prior fo
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the meeting?

A. Not that I'm aware of.

Q. Subsequently has Legend submitted anything to
the DOT on that subject?

A. ldon'trecall.

Q. Okay. Now, at the time that you had this
conversation with Mr. Faberman about where you learned
that the DOT had opened this docket on Love Field are
you telling me it's your belief you got that
information as an attorney/client communication?

A. Yes.

Q. Allright. Can you tell me who at the DOT
provided the information?

A. To Mr. Faberman?

Q. Yes.

A. No.

Q. Has Legend provided any information either
directly or through Mr. Faberman to the Department of
Transportation in connection with the docket regarding
Love Field?

A, Yes.

Q.  All right. What?

A. We filed our comments and responses to
comments and responses to the comment du jour of Fort
Worth.

Page 95

Q. Have you had any personal contact with anyone
at the Department of Transportation on those matters?

A. No.

Q. Have you personally made any submission to
the Department of Transportation regarding the docket
that they've opened on Love Field issues?

A. Personally?

Q. Yeah

A. No.

Q. All right. Have you signed anything that has
gone to the DOT that you can recall that has been
submitted on Legend's behalf pertaining to that docket?

MR.WATLER: Has he signed anything that's
been submitted?

MR. JOHNSON:  Yeah, uh-huh.

{Discussion off record between the witness
and Mr. Watler.)

THE WITNESS:

| think my name may appear on
some of the pleadings, but | have not personally
signed any.

BY MR. JOHNSON:

Q

A.

Okay. Whatdoyouhaverecollectionofthat
your name is on?
I have no recollection.

Q. O&ay. Youjustthinkyournamemayhavebeen
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used in connection with some of those submissions that
havegenerallybeen made,isthatit?

MR. WATLER:  Counsel, if it's helpful, | know
his name is on the service list, in his individual
name as well as a couple of other people
representing Legend, appears on the service list.

It may have appeared that way that Legend has

filed with the DOT.

BY MR. JOHNSON:

Q. Now, Mr. McArtor, just to get some context
here, it's becoming apparent to me that you have
contacts with the DOT on a variety of matters, such as
this Air Carrier Association of America, competition
guidelines thing, participating in some sort of panel,
et cetera, et cetera and, you know, we could probably
be here for a week trying to run down by specifics
everything that you have done that involved a contact
with the DOT on any matter, but | would like to try and
cover that by saying let's just take one basket here
and put all of this Love Field related matters,
litigation,Legend operationsoutofLoveField,
disputes with Fort Worth, you know, put all of those
related matters in, and | would like to ask you then if
you can tell me since 1866 on how many occasions, for
whatever reason, have you had any other contacts with

 XMAX(25/25)
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the Department of Transportation in any capacity for
any reason other than those things that we have
stumbled upon and discussed already in this deposition?

MR. WATLER:  Counsel, you said 1966.
MR. JOHNSON: 1996, excuse me.
MR. WATLER: | thought you may have misspoke.

Before you answer, | object to that as global and

vague and ambiguous, but give it your best shot.

THE WITNESS:  Make sure | understand your
question.

BY MR. JOHNSON:

Q. Right. I'm trying to find out how many other
ways you have been in contact with the Department of
Transportation for any reason, regardless of whether it
specifically and only involved the litigation in Fort
Worth and the disputes over Legend's flying out of Love

Field?

MR. WATLER: |thought ! understood you
originally to be essentially putting aside the 401
application?

MR. JOHNSON:  That's right.

MR. WATLER:  Am | understanding you
correctly?

MR. JOHNSON:  That's right. I'm putting

aside the 401 application.
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MR. WATLER:  And the other things he
testified to previously?
MR. JOHNSON:  That he’s mentioned, that we
mentioned.
BY MR. JOHNSON:
Q. I'mjust trying to get a complete list of alt
of your other contacts, for whatever reason, whether
8 they contacted you, whether Faberman was contacting
you, you know, anything that had to do with the
10 Depariment of Transportation, 1996 forward?
11 MR. WATLER:  Answer it as best you can, but |
1z repeat my earlier objection.
13 THE WITNESS: | was involved with the
14 Departiment in the context of the clarification
15 first and then the appeal of the department's
16 interpretive ruling of the Wright Amendment, which
17 was appealed by Astraea to the Fifth Circuit
ig Court. There was some communication written, |
19 think primarily written or verbal between counsel
20 and the Department regarding that.
21 MR. WATLER:  He's asking you unrelated to
22 Love Field and disputes over Love Field.
23 MR. JOHNSON:  No, thisis -
24 THE WITNESS: | thought that's what you
25 wanted.
Page 99
i BY MR. JOHNSON:
2 Q. Right. That's it. When did that occur, sir?
3 A. That was in the fall of ‘96.
4 Q. Allright. Okay. And that was in connection
5 -was that done --was that done because you felt like
& those actions might impact what you had in mind as a
7 Business Plan? Okay. You're thinking there.
g A. Excuse me.
9 Q. Sure.
i0 {A discussion was had off the record between
it the witness and Mr. Watler.}
1z BY MR. JOHNSON:
13 @ Yes,sir, M. McArtor?
14 A 1 think I have already discussed this with
15 you, but in two meetings with the Department on our 401
16 Application they asked, “How is it going in the
17 fawsuit?"” That was not the purpose of the meetings,
18 but i was brought up at the meetings.
19 Q. Right. That's why I'm interested in these
20 contacts, just because whether it was the original

21
22
23
24

purpose or not, you never know what folks are going to
be saying, and you never know what folks are going to
be asking for that might relate to these matters. And
that's a perfect example of the reason that I'm after

it.
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MR. WATLER:  Object to counsel's side-bar.
BY MR, JOHNSON:
Q. So when did this occur, this contact?
A* My recollectionis we had a meetingin
roughly the February time frame of this year on the
401, and later in the spring, say March, April time
frame.
MR. WATLER:  Asked and answered. He
testified this morning to this.
MR. JOHNSON:  Right. 1 think we have covered
this.
BY MR. JOHNSON:
a. Do you know David Bonderman?
A No.
Q. Have you ever met David Bonderman?
A Not that I'm aware of.
Q Okay. Do you know -- by that | mean more
than -- when | use that term, I'm meaning more than
just a grip and grin at a dinner function or something
like that, but in some fashion --
No.
-the ability to call him up and he would
know who you were, in your expectation?
A*  No.
Q. (kay. Do you know Trent iott?

o>
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A. Fithave to ask you what you mean by know
him. I think the entire country knows him.
Q. I mean not just know of him, but  mean in

that same context, would Trent Lo#, in your

expectation, if you were to call him up, know who you

were?

Yes.

Okay. Why? 1 mean whal's your relationship

there?

A. The Majority Leader is aware of my name
through the Business Plan and efforts of Legend
Airlines. I believe he recalls when | was
Administrator of the FAA.

Q. (kay. Have YOU ever met with Trent Lotton

matters pertaining to Legend Airlines or the Business

Plan that ultimately became the Legend Airline effort?

Yes.

When?

*  The summer, early summer of ‘97 and June or

July of this year.

Q.  All right. Now, at the time was Mr. Lott

Senate Majority Leader?

Yes.

And what was your purpose in meeting with the

Senate Majority Leader in 1997, in the summer of 18877
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A. To seek his support for the clarification of
the language of the Wright Amendment.
Q. And what support could he give you, in your
expectation?
A. His endorsement.
Q. Well, what good would that be with the
Department of Transportation, in your expectation?
A. lwasn't asking him to do anything with the
Department of Transportation.
Q. Well,I mean his endorsement, you know, I'm
trying not to be facetious here. I'm wondering, most
fotks who are thinking about starting an airline, |
don't conceive them as going to the Senate Majority
Leader to kind of explain the Business Plan. I'm
wondering why, in your own words, would the support of
the Senate Majority Leader D€  helpfulinthe effort to
start a Business Plan for an airline at Love Field.
MR. WILSON:  Objection to side-bar of
counsel.
BY MR. JOHNSON:
Q. My questionis to you -- my question to you
is what, in your mind, was to be gained for your
Business Plan by achieving the support of the Senate
Majority Leader, Trent Lott, in the summer of 19977?
A. Legend was seeking Congressional

Page 103

clarification of the Wright Amendment.

Okay. From whom was it seeking that?

Congress,

Who in Congress, the whole Congress?

Yes.

Did you contact every member of Congress?

No.

What members of Congress were contacted?

(A discussion was had off the record between

the witness and Mr. Watler.)

THE WITNESS:  To the best of my recollection
it was Senator John McCain, Senator Richard
Shelby, Senator - | believe the Senator from
Kansas.

BY MR. JOHNSON:

orpP>O>pP

Q. Do youremember that Senator's name?
A. I'm working on it.
Q. All right.
A.  Senator Hutchison.
Q. Is that the Kansas Senator?
A. No. That's Texas.
Q. Oh, our Senator, okay, sure. l'll come back
to the Senate here in a minute.
A. lrecall in the House, Congressman Shuster,

Congressman Duncan, Senator Frist.
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From Tennessee?
Yes. Congressman Barton, Congressman
Johnson, Congressman Delay, Congressman Oberstar,
Congressman Hyde, Congressman Jackson. That's all |
recall for right now.
All right. Now, did you personally make all
of these contacts?
Yeah.
And why did, out of the entire Senate, did
you choose Senators McCain, Shelby, the Senator from
Kansas, Senator Hutchison from Texas and Senator Frist
from Tennessee?
I thought they would be important to our
initiative in Congress.
And why did you determine that?
They're part of the Senate leadership.
All right. And did they have any special
committee memberships that in any way pertained to the
oversight or any other matters relating to the
Department of Transportation?
No. The Department of Transportation is an
Executive Branch.
How about the Federal Aviation
Administration?
The FAA is part of the Executive Branch.

Page 105
Okay. What about the House of Representative
Members that you've identified, why were they chosen by
you?
Because of their, either their committee
memberships or their states.
Allright Andwhatabout committee
memberships would have been important to you in making
this decision in 1997?
What's your question?
What committees were important to you in 1997
in the House?
The Aviation Subcommittees, Transportation
Committees and Appropriations Committees.
Specifically as part of this Business Plan
then that was proceeding in the summer of '97, what
interpretation did you feel Legend needed or your
Business Plan needed from these individuals as part of
this interpretation you needed from Congress?
Legend was seeking clarification of the 56
passenger provision of the Wright Amendment.
All right. Now, in connection with this
litigation, and I'm talking about the litigation in
Fort Worth, the litigation in Dallas over Legend's
actual efforts, qua Legend to operate out of Love
Field, have you been in contact with any of these folks
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1 that you just listed? 1 instance.
z A.  Yes. 2 Ail right. Just give me the list of who
3 Q. Which ones? 3 that's been and then we'll try to match them up.
g {A discussion was had off the record between 4 A I'm just trying to understand your guestion.
5 the witness and Mr. Watler.} 5 &.  No. That’s fair enough. I'm frying to find
3 THE WITNESS:  ‘four guestion, as | understand 3 out who -~
7 it, is who did 1 speak to about the litigation 7 A. You said in every instance.
2 with Fort Worth? 8 Q. Right. Who has accompanied you at any time
3 BY MR. JOHNSON: 4 in any of these meetings?
10 Q. No, actually it was a little broader than 10 A. Mr.Faberman.
11 that. I'm asking you, and I'm trying to start, you 11 Q. Ail right. Who else?
12 know, at the wide end of the funnel and move down. 12 A. Mr. Hall.
13 A* | understand. I'm trying to make sure i 13 Q.  Mr. Hail, which Hail are we falking about
14 understand your question. 14 here?
15 Q. Right. That was our deal and | appreciate 15 A.  Mr. Stuart Hall.
16 you asking me to clarify. I'm asking you now that in 16 Q. All right. Anybody else?
17 relation to any of the issues that pertain to Legend's 17 A. Not that | recall.
18 efforts to operate out of Love Field, any of the issues 18 Q. Who is Stuart Hail?
18 that are in the fitigation in Dallas or in Fart Worth, 19 A. He's aconsultant.
20 the various litigations, or - and {1l add to it any 20 Q. Well, what kind of censultant?
21 of the matters that are currently pending at the DOT 21 A. He's a government affairs consultant.
22 which includes that docket that we discussed earlier, 22 Q. Does he have a business?
23 have you been in contact with any of these individuals? 23 A. Yes.
2¢ A, Yes. 24 Q. Whal's it called?
25 Q. All right. Which ones? 25 A. G. Stuart Hall &Associates.

tad ted et
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MR. WATLER:  Let me object to the question.
That was compound, the way you proposed it.
BY MR. JOHNSCN:
Q. Okay. Which individuals have you been in

Page 109
Does he actually have anybody else with him,
or is it one of those deals where if's just one guy who
has associates?
| don't know the structure of his office.

G. Stuart Hail & Associates, government

contact with, and then we'll get to on what matters
affairs consultant, based in Washington, D.C.

after you identify them for me, please, sir.

L R Y R
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I've met with Senators Lott, McCain, Shelby, A. That's correct.
Grassley. Q. Have you ever had any other business dealings
a. Allright. Any other Senators? with Mr. Hall?

e A. Not that 1 recall. 10 A. Other than?
11 Q.  Ailright. How about members of the House of 11 Q. Ofther than using him as a person that went
iz Representatives? 12 along in meetings with members of Cengress that we're
13 A. Fve met with Chairman Shuster, Duncan, Hyde, 13 getting ready to talk about?
14 Barton. That's all that | recall. 14 A. HNo.
13 Q. Allright, sir. Has anyone accompanied you 15 Q. When did your association with Mr. Hail
16 on any of these meetings at -you know, to any of 16 start, and by yours I'm including Legend at this point,
17 these meetings? 17 okay, far this series of guestions?
18 A.  Yes. 18 A. We retained him in this year, this calendar
15 Q. Ailright. Can - in every instance or just 19 year.
20 in some instances? 20 Q. Sometime in '987
23 A. In every instance. 21 A. Yeah. | don't recall when it started.
22 Q. Ail right. And who accompanied you on every 22 a. Okay. Why did you retain him?
23 instance of meeting with the people you've identified 23 A. For his consulting services.
24 in the Congress? 24 Q. Okay. Well, what -- | mean what is it about
25 A. They weren't the same peaple in every 25 his consulting services that ted you to retain him?
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MR. WATLER:

MR. JOHNSON:

MR. WATLER:
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Well, | think you might be
getting into areas of strategy and work product
type matters.
I don't know yet. | think you
can -
Answer generally.

BY MR. JOHNSON:

Q.

o> 0>

>

0P OPOPPOPO

Yeah, can you just give me an explanation of
why him?

I think he's very effective.

Okay. Why do you think he's effective?

He's impressed me as being effective.

All right. Now, which meetings did Mr.
Faberman accompany you on?

Senators Lott, McCain, Shelby. Be faster if
you run the tape.

Did he accompany you on the Grassley meeting?
No.

Shuster?

No.

Duncan?

Yes.

Hyde?

Yes.
And Barton?

o>
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o> O0>O0> 0P

Page 111

Yes.
All right. Now, which meetings did Hall

accompany you on, and I'll go through that list again.

Thank you.

Lott?

Yes.
Al right. McCain?
Yes.

Shelby?

Excuse me. No.
All right. Shelby?
Yes.

Grassley?

Yes.

Shuster, am | pronouncing that right?
Shuster?

Yes.

Duncan?

| don’t know.
Hyde?

| don’t know.
Okay. Barton?
Yes.

All right. When did you last meet with
Senator Lott?
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It was in the June, July time frame.
All right. When did you last meet with
Congressman Shuster?
Mid September. | don't recall the date.
Two or three weeks ago?
Three or four weeks ago.
Three or four, okay. All right. Now, I'm
informed that Mr. Hall, Stuart Hall used to be an aide
to Senator Shelby; is that right?
He was on the Senator’s staff.
Okay. And did you know Mr. Hall prior to
meeting Senator Shelby?
Yes.
How did you first meet up with Mr. Hall?
He was introduced to me in Washington. |
don’t recall the date.
All right. Now, you're aware that Senator
Lott and Representative Shuster have sent letters, and
| can't remember whether it's two letters or a joint
letter or whatever, to Secretary of Transportation,
Rodney Stater, aren't you?
That's what I'm told.
Yeah, and that letter -- well, who told you
that?
Well, the Department’s proceedings mentioned

Page 113
those two letters.
Right. Is that the first time you knew these
folks were going to be -- these two gentlemen were
going to be writing the Secretary of Transportation?
No.
All right. When did you first know that they
were going to do that?
Sometime prior to that, to that date we were
advised of that.
Who advised you of that?
Counsel to Legend.
Which one?
Mr. Faberman.
Mr. Faberman. As part of your meetings with
just these two gentlemen, Senator Lott and
Representative Shuster, had you requested them on
Legend's behalf to do anything or take any action of
any sort?
Yes.
What had you requested them to do?
We had requested them to contact the
Department of Transportation.
For what purpose?
I think | explained to you we believe that
the Department has an obligation to not sit on the
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Page 114
sidelines and allow a State Court to regulate

Page 116
the witness and Mr. Watler.}

Interstate Commerce, and if they agreed with that 2 MR. WATLER: | think your inquiry necessarily
premise, to do whatever they thought was appropriate to 3 requires -- inquires into, you know, conversations
encourage the Department of Transportation to intervene 4 that he’s had with counsel, so we abject to it on
in the fawsuits. 5 that basis.
Q. Or to take whatever action the Depariment 6 MR. JOHNSON:  AH right. Let me ask you --
thought would be appropriate; is that right? 7 are you instructing him not to answer?
MR. WATLER:  Objection, mischaracterization 8 MR. WATLER:  Yeah.
of his testimony. 9 BY MR. JOHNSON:
BY MR. JOHNSON: 10 Q. What do you mean by intervene? When you go
Q. I'mjust asking, wasn't that also included? 11 to all these offices, the RUT, Senators' offices, House
MR. WATLER:  Objectionto 12 of Representatives' offices, the FAA representative,
mischaracterization. 13 you know, and you trot out this theory about
THE WITNESS:  That's not what ! asked them. 14 intervening, what do you mean that the Depariment
BY MR. JOHNSON: 15 should do?
Q. The only thing you specifically asked them to 16 A. Actually intervene in the lawsuit.
do was to get the Depariment of Transportation to 17 Q. Physically get involved or just somehow
intervene in the Fort Worth lawsuit? 18 intervene in the process?
A. That's correct. 19 A. Physically intervene in the legal action.
Q. And it was just their own idea, as far as you 20 Q. And become a party?
know, to get the Department of Transportation to this 21 A.  Yes.
docket to investigate the Love Field matter; right? 22 Q. And for what purpose, influencing the outcome
MR. WATLER:  Objection, facts not in 23 of the litigation?
evidence, mischaracterization of the record. 24 A, Toputitinaproper venue, among other
BY MR. JOHNSON: 25 things.
Page 115 Page 117
Q. You can answer. 1 Q. And influencing the outcome; correct?
A. Your guestion? 2 A. As a party.
Q. My question to you is, sir, did you in any 3 Q. Wouldthat be correct?
way encourage Senator Lott or Representative Shuster to 4 A. Yes.
request the Depariment of Transportation lo gel 5 @, Now, in this last meeting you had in
involved in the Love Field matters in ways other than & September with Congressman Shuster, where did that take
intervening in the Fort Worth lawsuit? 7 place?
A.  No. 8 A. Itwas asocial event that he was present.
Q. Why not? 3 Q. Okay. What kind of social event?
MR. WATLER:  If you had a reason why not. 10 A. A dinner.
You're not required o formulate one here today. 11 Q. Wherewas it?
if you had one at the time. 12 A. Of some kind. At the Capitol Grill, I think
THE WITNESS: | think intervention is the 13 it was.
most appropriate way for the Depariment to exert 14 Q. How large was the group, t guess, we'll start
and assert their authority. 15 there, that were involved in this?
BY MR. JOHNSON: 16 A. 20,25 perhaps.
Q. Why do you believe intervention is the most 17 Q. Okay. How did you wind up there?
appropriate way? 18 A. lwas invited.
A. Are you asking for my legal opinion? 19 Q. Who invited you?
Q. | dont - whatever it's based on. I'm just 20 A. The Conservative Action -- something -- |
asking you why - | mean why you feel that that is 21 don’t know. The host was the Conservative Action
their most appropriate, you know, rote at this point? 22 something, some part of the name.
A. That's my impression. 23 Q. Are you a member?
Q. Well, why, though? 24 A. NO.
(A discussion was had off the record between 25 Q. Do you know why you're on their list?

XMAX{30130}
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I don’t believe I'mon their list.
Okay. Well, | mean - all right, | get back
to how -- do you have any understanding or belief as to
why you would be invited to a function by an
organization you can't remember the name of at the
Capitol Grill, which was also attended by Congressman
Shuster?
Yes.
All right. Why?
I think they thought I'd write a check.
Did you?
Yes.
Did you or Legend write the check?
Me, personally.
Okay. Andwhatwasthecheckfor?
Are you talking about dollar
amount or what?

BY MR. JOHNSON:

Q. No. What was the purpose?
A. This was a fund raiser.
Q. Raising funds for?
A. The Conservative Action --
Q.  Whatever the name of it is?
A.  Whatever PAC it is, some type of PAC.
Q. What's your money going to be -- | mean why
Page 119
would you give money to a PAC that you don't know the
name of? I'm curious.
A. Well, for the conservative, Republican
conservative causes.
Q. Okay. And did you know in advance that
Congressman Shuster was going to be there?
A. Yes.
Q. Allright. And were any other Congressmen
there?
A.  Yes.
Q. Any of the other Congressmen with whom you
had visited regarding Legend matters?
A. No.
Q. Did youhave as part of your purpose in
attending that dinner the opportunity to discuss Legend
matters with Congressman Shuster?
A.  Yes.
Q. Allright. And what did you intend to
discuss with Congressman Shuster at this dinner at the
Capitol Grill in mid September?
A. The chairman has always been very interested
in the progress of our Business Plan and my intent was
to update him on the progress that Legend was making.
Q. How often would you say you have updated

Congressman Shuster on the progress of the Business
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Plan of Legend?

A. My recollection is three times.

Q. Aliright. And describe those occasions for
me, please, sir.

A. I met with him in his office and saw him at
one other social function.

Q. And where was that social function?

A. That was at the --actually, it was at the
Capitol Girill.

Q. Al right. When was it?

A. Itwas in the June, July time frame.

Q. Of'es?

A. ‘98

Q. Who else was there?

A. There were some Government Affairs people
from other corporations that were there. | was -- |
was not invited to their dinner, but | saw him at the
event.

Q. Aliright. Were you at the Capitol Grill for
the specific purpose of seeing him?

A.  No.

Q. This was a chance meeting?

A. That's correct.

Q. By the way, do you call him Bud?

A. No.

Page 121

Q. What do you call him?

A. Mr. Chairman.

Q. And he is the Chairman of the House
Transportation and Infrastructure Committee; correct?

A. That's correct.

Q. What does that have to do with Legend
Airlines ultimately?

A. Heis, in fact, in charge of the -- he is the
Chairman of the Authorizing Committee that oversees
aviation matters.

Q. Now, this PAC that you gave the money to, do
you have any understanding as to whether or not itis a
PAC that supports or makes contributions to Congressman
Shuster?

A. Notthat I'm aware.

Q. Who do they make political contributions to,
this PAC that you gave money to in mid September?

A. To Congressional races.

Q. Allright. Any particular ones that you're
aware of?

A. No.

Q. Allright. Have you ever, or has Legend ever
made any political contributions to Congressman
Shuster?

A. Legend has not.
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Q. Have you?

(A discussion was had off the record between

the witness and Mr. Watfer.}

THE WITNESS: 1 don't recall.

BY MR. JOHNSON:

Q. You don't recall? f-low about anyhody aver
wham you have any influence or with whom you have any
close relationship, and I'm talking about now family
members, pets, whatever? | don't mean to be facetious.

A. It just is coming naturally?

Q. That's right.

A.  Ask your guestion, please.

Q Have you ever encouraged anyone else to make
any political contribution to Congressman Shuster?

A No.

Q. Now, did you or anyone working with you or an
your behalf or an Legends behalf ever suggested or
provided language to be incorporated in any
communication fram Cangressman Shuster to the
Depariment of Transporiation?

A*  Nat that 'm aware.

Q. Specifically, did Legend, Legends lawyers,
government affairs specialist Stuart t-tall of you draft
any portion af the letter Congrassman Shuster wrote ta
the Secretary of the Department of Transportation an

Page 123

matters impacting Love Field?

A. Not that I'm aware.

Q. When you say not that you're aware of, is it
possibb end you're just not aware of it?

(A discussion was had off the record between

the witness and Mr. Watler.}

MR. WILSON:  Objection cells far speculation
as to whether something is or is not possible.

MR. WATLER: | join the objection.

THE WITNESS:  Your gquestion again, sir?

BY MR. JOHNSON:

Q. Well, my guestion fo yau, and [l break it
down a little bit, is you tell me that you're not aware
of any of the efforts { inquired about; aif right? And
| want to know whether or not you are -- are aware of
actions at intentions an the part of any representative
of Legend to encourage ar influence communications
between Cangressman Shuster and the Department of
Transporiation on Love Field and the operations of
Legend out of Love Field?

MR. WILSON:  Objection, repetitive.

MR. WATLER:  And also global. it's a very
different guestion than what you were asking
before.

MR. JOHNSON:  I'm breaking it down.
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MR. WATLER:  Here's the problem. He told you
he had a meeting with Congressman Shuster.

MR. JOHNSON:  That's right.

MR. WATLER:  He told you about conversations
with that meeting, at that meeting.

MR. JOHNSON:  That's right.

MR. WATLER:  The way you phrased the guestion
| think it would camprehend those conversations
that he’s already tesfified to, but ! think
naturally in answering it he probably wouldn't
include that. So the way you broadened it and |
understand what yau're trying to da, but 1 think
if you go back fo your original question you're
going to get the answer that you're really looking
for.

BY MR. JOHNSON:

Q. Welt, when you say, “m not aware of it,”
what I'm really trying ta get dawn to is whether
anybody has actually foid you that they sent a draft to
Congressman Shuster?

A. No.

MR. WATLER:  Start with that

THE WITNESS: No.

BY MR. JOHNSON:

Q. Has anybody ever fold yau that they infended

Page 125
to try to get Cangressman Shuster to write a letter to
the Department of Transportation regarding its
investigation of Love Field matters?

A. Yes.

Q Who?

A. Me.

Q. Allright. And is this the meeting, the last

meeting that you, and every meeting, | guess, that
you've had with him that you've already described with
him?

A Not the last meeting.

Q. Which meeting?

A. In the June, July meeting at his office.

Q. Allright, Let me put it to you this way.
When you met with him in mid September, all right, you
had this -- three to four weeks ago, were you aware at
that time that Congressman Shuster had written a letter
to the Department of Transportation on Love Field
matters?

MR. WATLER:  Counsel, the DOT order that
refers to was issued August 25th and he’s
festified that this mare recent meeting with
Cangressman Shuster happened, | believe he said
mid September.

MR.JOHNSON:  That's right.
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THE WITNESS:  The answer is yes.

BY MR. JOHNSON:

Q. Before the letter was written is it your
belief someone -~ whether or not you saw the effort,
saw the draft, is it your belief someone representing
Legend encouraged the Senate -- the Representative
Shuster to write the letter that he wrote in August to
the DOT?

A.  Yes.

Q. And are you referring back to your own
efforts?

A.  Yes.

Q. Since the DOT investigation began or docket
began August 25th, has any contact been made on
Legend's behalf with Representative Shuster by you
other than the meeting you've already described?

(A discussion was had off the record between

the witness and Mr. Watler.)

THE WITNESS:  No.

BY MR. JOHNSON:

Q. Since August the 25th of 1998 has any contact
been made by Mr. Hall with Congressman Shuster?

A.  I'm not aware of any.

Q. Well, do you believe that Mr. Hall makes you
aware of all the contacts he makes on Legend's behalf?
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MR. WILSON:  Objection, calls for

speculation.
BY MR. JOHNSON:
Is that your belief?
On Legend’'s behalf?
Yes.
Yes.
All right. Is Mr. Hall working for any other
airline other than Legend that you know of?
No.
For instance, is he working for Astraea?
No.
Is he working for Continental?
I'm not aware of Mr. Hall's client base.
Is it - all right. Do you know if he's
working for Continental Express?
No. | da know that.
Okay. And you know - | just got a little
help here. | guess I'm too naive. I've been talking
about Congressman Shuster, and | guess it is true that
these folks have all kinds of staff members and
assistants and secretaries and aides and interns and
everything else working in their offices, Congressmen
do; right?
A. Right.
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Q. And so ! would like to include your knowledge
about contacts with any of those persons related to or
on the staff of Congressman Shuster and repeat my
questions. Have you had any contact subsequent to
August the 25th --

A. Excuse me --

MR. WATLER: Listen to his question.

BY MR. JOHNSON:

Q. - of 1998 with anyone associated,
affiliated, working with or working for or on the staff
of Congressman Shuster regarding the DOT docket being
pursued on Love Field matters?

A. No.
Q. Has anyone -
MR. WATLER:  You're unduly suspicious.

BY MR. JOHNSON:

Q. Has anyone on behalf of Legend, other than
yourself, including Mr. Hall, anyone on Mr. Hall's
staff, any lawyer, any other lobbyist, any other
representative at all had any contact subsequent to
August 25th, 1998, on matters pertaining to the DOT
docket regarding Love Field?

A.  Nat that I'm aware of.

Q.  When you say not that you're aware of, do you
believe that it might have happened?

Page 129

A.  No.

Q. Or could have happened?

A.  No, | danot believe it happened.

cl. Al right. Now, let's talk about Senator
Lott, okay, and I'll go through that, and when | talk
about Senator Lott I'm talking about the Senator and
his staff and assistants, aides, interns, et cetera;
okay? Are you going fo include -- agree with me we'll
include that as the world of Senator Lott for these
questions?

A. Al right.

Q. Have you made any contact with Senator Lott
subject -- or his staff or anyone affiliated or related
or working for or with him since August the 25th of
19987

A. | have not.

Q. Has Mr. Hall or anyone working with Mr. Hall,
to your knowledge?

A. | don't know.

Q. How about anyone working with Mr. -- what is

that guy -- Faberman or the Ungaretti Law Firm,
whatever the hell that is, to your knowledge, had any
contact with Lott or any member of his staff or anyone
affiliated or associated with the Senator since August
25th of 19987
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Page 130 Page 132
1 A. idon'tknow the answerto that. Il 1 A. lread the Shuster letter.
2 correct what | believe | said just earlier. 1 believe 2 Q. And when did you do that, sir?
3 Mr. Hall has had conversations with staff. 3 A. ldon't recall the exact date.
4 Q. Of7 4 Q. Have you got a rough approximation for me?
5 A. Dfthe Majority Leader's staff. 5 A. Probably in late August, mid, mid August.
& Q. Ckay. Representing Legend, | mean Mr. Hall 6 Q. Okay, and where were you when you read it?
7 was representing Legend when he had conversations? 7 A. Actually, it was read to me.
g A, Yes. 8 Q. Where were you when it was read to you?
s Q. Okay. Whatwere those conversations? 3 A. Inmy office.
10 A. ldon't know precisely what they were. 10 Q. Herein Dallas?
1 Q. Well, generally what were they? 1t A. That's correct.
iz A.  They were follow-up calls. 12 Q. Whoread ittoyou?
13 Q. Okay. How did you learn about them? 13 A. Washington counsel.
14 A.  Mr Hall told me. 14 Q. Faberman?
15 Q. What did he tell you? 15 A. That's correct.
16 A. Told me he was going to try to get ahold of 16 Q. Okay. Inatelephone call?
17 staff. 17 A. That's correct.
ie Q. Of Senator Lott's staff? 18 Q. Was anyone else on that calf?
19 A. Correct. 19 A. No.
20 Q. Forwhat purpose? 20 Q. Justyou and him?
21 A. To follow up on the Senator's inquiry to the 21 A.  Yes.
22 Secretary. 22 Q. Did you ever make any attempt o contact
23 Q. Of the Department of Transporiation? 23 Senator Lott or Congressman Shuster either personally,
24 A. Correct. 24 on the phone, by correspondence or in any other fashion
25 Q.  And what would be -- what did you understand 25 following their writing these two letters 1o express
Page 131 Page 133
1 the purpose of follow-up to be? 1 your pleasure with the fact that they had been written?
2 A. The Majority Leader had asked the Secretary 2 A. No.
3 to get back to him, | believe, if my memory is correct, 3 MR. WATLER:  Essentially it's been asked and
< and whether that's happened or not. 4 answered. You asked him essentially the same
5 Q. Oh,!see, okay. Find my list here of all 5 question previously at a time frame that would
& these names. Now, did you write -- you've been making 6 have comprehended that. We're gefling a bit
7 a lot of effort {o get somebody, either at the DOT or 7 repetitive is why I'm pointing it out.
8 in the Senate or the House to - to work with Legend on 8 BY MR. JOHNSON:
3 this - on this matter of these operations in Love 9 Q. Whynot? | mean you had made all these
10 Field, and finally Lott and Shuster write these two 10 efforts and these guys finally came through for you.
11 lefters to the Department of Transportation? 11 Why didn't you try fo thank them for it?
iz MR. WATLER:  Obiect to counsel's side-bar and 12 MR. WATLER:  Object to the side-bar and
13 characterization. 13 counsel's testimony.
14 MR. JOHNSON:  1was just setting the 14 THE WITNESS:  Ididn't
15 background for this. 15 BY MR. JOHNSON:
16 MR. WATLER:  That's all it is then, side-bar. 16 Q. Do you know whether or not any other Senator
17 BY MR. JOHNSON: 17 or Congressman or members of a Senator or Congressman's
18 Q. Now, were you pleased or displeased that 18 staff has contacted the Secretary of Transporiation or
13 those letters were written to the Depariment — to the 19 anybody at the Department of Transporiation with regard
20 Secretary of Transportation by Senator Lott and 20 to the docket that is pending on Love Field at the DOT?
21 Representative Shuster? 21 A. I'm notaware of any contact.
2z A. Was | pleased that they did that? 22 Q. Have you made any efforis to getothers to do
23 Q. Yeah 23 that, other members of Congress or the Senate, House or
24 A, Yes. 24 the Senale?
75 Q. Did you read the letters? 25 A. Time frame, please? Time frame?

Fage 13U [0 Fage Tags
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1 Q. Since August of 1998. 1 BY MR. JOHNSON:
2 A. No. 2 Q. How many times did you meet with Senator
3 Q. Previous to August of 1998 that you haven't 3 Lott?
4 already told us about? 4 A.  Time frame, sir?
5 A. Not that | haven't already told you about. 5 Q. On matters pertaining to Legend at any time.
6 Q. Now, why have you halted your efforts -- why 6 MR. WATLER: | believe that's asked and
7 have you not made any efforts since August of -- August 7 answered.
8 25th of 1998 to get these Congressmen to continue to 8 MR. JOHNSON: 1 think | asked with regard to
9 contact the Department of Transportation and the 9 Shuster.
10 Secretary of Transportation? 10 MR. WATLER: [ think you first asked in
1 A. Congress has been pretty busy lately, as | 1 regard to Senator Lott. | may be mistaken. Yeah,
12 believe you know. 12 my notes show that you previously asked him. He
13 Q. Allright. When do you think their schedule 13 said in the summer of '97, June, July of '98, so
14 will permit you to resume your efforts? 14 you've been down that road.
15 A. Efforts to what? 15 BY MR. JOHNSON:
16 MR. WATLER:  Well, I'm going to object. 16 Q. Three times?
17 BY MR. JOHNSON: 17 A. Areyou excluding social encounters, social
18 Q. Get them to contact the Department -- 18 events?
19 MR. WATLER:  I'm going to object to inquiry 19 Q. No, not really. | mean if there was any
26 what future plans, what future strategies he may 20 social encounter or social event at which you ran into
21 have. We're not going to get into that. 21 him and took the opportunity to discuss the Legend
22 BY MR. JOHNSON: 22 matters, then I'd like to know about that as well.
23 Q. Well, do you have any plans to continue to 23 A. All right. Then there were no social events
2: try to get Congress to contact the Secretary of 24 where | was able to discuss any Legend matters.
25 Transportation or the Department of Transportation with 25 Q. Allright. Have there been any social events
Page 135 Page 137
1 regard to Legend's position on the use of Love Field? 1 that you can recall where you have had -- other than
2 MR. WATLER:  That's a yes or no question. 2 the time when you appeared on the program or attended
3 THE WITNESS:  Yes. 3 this luncheon that had to do with the 20th anniversary
4 BY MR. JOHNSON: 4 of unregulated air travel have there been any social
5 Q. And what are those plans? 5 functions at which you had the opportunity to discuss
6 MR. WATLER: | object to asking him to 6 Legend matters with people associated with the
7 disclose future plans or strategies in regard to 7 Department of Transportation?
g these matters. 8 A. No.
] BY MR. JOHNSON: 9 Q. Or with the Secretary of Transportation or
10 Q. He's got the objection. You can give me the 10 his staff?
11 answer. 1 A. No.
12 MR. WATLER:  I'm going to instruct him not to 12 MR. WATLER:  Those were asked and answered,
13 answer. You may be able to rephrase it. There 13 too.
14 may be ways to get some of that information. What 14 MR. POWELL:  All this talk about the Capitol
15 his strategy is in dealing with this information 15 Grill is making me hungry. Are we going to break
16 is work product in nature, probably necessarily 16 for tlunch?
17 attorney/client privilege. So we object. 17 MR. JOHNSON:  We're at a good break point.
1e MR. JOHNSON:  For the record, you're 18 MR. WATLER:  Off the record.
19 instructing him not to answer the pending 19 (A discussion was had off the record.)
20 question? 20 (A recess was taken from 1:02 p.m. until 1:11
21 MR. WATLER:  Yes, that question. If you want 21 p.-m.)

NORNONN
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to try to rephrase it. There may be other
questions that you could ask that would not be
objectionable or would not inquire into privileged
matters.

22

24
25

BY MR.JOHNSON:
Q. Since August 25th of 1998, have you had any
-- let me do it this way. Get a little definition
going. I'm going to ask you a series of questions here

Page 134 to Page 137
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where { would like to inquire of contacts made on

2 behalf of Legend Airlines, whether by you, some lawyer,
3 Mr. Hall or anybody, you know, even somebody we haven't
4 identified, but that would be on behalf of Legend
5 Alrlines with any of these folks that I'm about -- I'm
6 about to name; do you understand that?
7 A, Yes.
g Q. All right. Now, and il go down, and for
g this series of questions I'll limit the time period to
10 August the 25th of 1998; all right?
11 A. Excuse me.
iz [A discussion was had off the record between
13 the witness and Mr. Watler.}

14 BY MR. JOHNSON:
135 Q. Have there been any meetings with Senator
16 McCain?

17 A. No.
18 Q. Senator Shelby?
19 A.  Not that I'm aware of.
20 Q. Okay. Why do you say no to some and not that
21 I'm aware of to others? | mean what's the purpose of
22 not that I'm aware of in your parlance?
23 A. Mr. Hall, for example, has other clients. He
24 may or may not have talked to staff or a member of
25 Congress directly. When he’s in talking about some
fage 139
1 other client’s business, | have no idea whether he'’s
2 mentioned Legend or not, so I'm not aware.
3 Q. Oh, | see, but you might be aware that he
4 actually met with them on behalf of some other client,
5 you just don‘t know whether he brought up Legend?
6 A. lam not aware that he’s met or not met with
7 any of them.
3 Q. Okay. Now, mr. Hall is a lobbyist, isn't he?
9 A. That's correct.
10 Q. When you say goevernment affairs specialist, |
11 mean is he registered as a lobbyist for Legend
iz Airlines?
13 A*  That’s correct.
14 Q. And when did he register first as a lobbyist
15 for Legend Airlines?
16 A. When we retained him as a Iobbyist.
17 Q. Ail right. i think I understand a litile
18 bit. I'm not sure that that was helpful, but how about
15 -- did | ask you about the Senator from Kansas or his
20 staff, and I'm including their staffs on these
21 questions? Is that when you said you weren't aware of?
22 A*  NO.
23 Q. He didn't, okay. Senator Hutchison?
24 A, NO.
25 Q. Senator Frist?

Page 1 38 to Page 141
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No.
Congressman Duncan?
No.
Barton?
I'm not aware of any contact with Barton's
office.
Johnson?
. No.
. Delay?
No.
Oberstar?
No.
. Hyde?
| don't know.
Jackson?
No.
All right. Other than Stuart Hall, has
Legend Airlines ever had -- ever employed or utilized
the services of any other lobbyist in Washington?
No.
Have you ever personally used a lobbyist in
Washington?
Personally?
. Yeah.
No.
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Q. Ail right.
A.  You're excluding my previous employers, I'm
assuming?
Q.  I'm not including Fed Ex. | don't even know
who else you worked for. Maybe | ought to ask. Who
other than Fed Ex and the United States taxpayer have
you worked for, anybody else?
A. Yes.
MR. WATLER:  Not in the last 20 years.
BY MR. JOHNSON:
Q. Yeah, the last 15, 20 years.
THE WITNESS: No.
M R . WATLER: Approximately.
BY MR. JOHNSON:
Q. Let's get back to the subpoena duces tecum,
Exhibit 1, and Exhibit A to Exhibit 1. | think we were
down to paragraph 3 with regard to documents pertaining
to DOT contacts. Have you got any new documents for me
on that?
No.
All right. Where are the original --
originals of the documents that have been produced
already by your lawyers in connection with the Request
For Production pertaining to these matters and the
other discovery perlaining to these matters?

o>
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A. Areyou talking about the communications with
the DOT?
Q. Well, there's some, you know, communications
with the DOT. There's some of Faberman's letters and
things like that. I'm just wondering where these
documents, where the originals of those copies are?
Well, normally you send a document to
somebody, they have the original.
That's right.
So they would be at the DOT.
When | say original, I'm talking about your
original. You may get a copy of it, but, you know,
where is the specific document that Legend Airlines or
you received from Faberman when he sent you copies of
letters that he had written to people over at the
Department of Transportation? Where is the actual
physical paper you received or Legend received is what
I'm asking?
(A discussion was had off the record between
the witness and Mr. Watler.)
THE WITNESS: My copies were given to
counsel.
BY MR. JOHNSON:
Q. Which counsel?
A. To Mr. Watler's office.

oro »
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Q. Allright. And were they -- who gave them to
your lawyers? Did you give them or did you entrust
somebody else at Legend to pull the stuff together and
actually give it to the lawyer?

A. | gave them.
Q. You did. And when did you --
MR. WATLER:  Just to be clear, | mean we --

Mr. Faberman's office also provided us, as you
noticed, and you've noted, among the documents we
produced are letters from Mr. Faberman to various
people and Mr. Faberman provided those to Jenkens
and Gilchrist.

BY MR. JOHNSON:

Q. Well, and that's my question. Where are your
copies of the letters Mr. Faberman copied you on that
he sent to the Department of Transportation?

A. Copies | had | gave to Mr. Watler.

Q. All right.

MR. JOHNSON:  Have you given us copies of
those?

MR. WATLER:  Yes. Now, we haven't given you

duplicates, you know. We haven't given you -- if
we had the same letter, we haven't given you a
copy of each copy of the letter that we had.

MR. JOHNSON:  Well -
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WATLER: |meanif you care to have that
we'll certainly endeavor to do so.
JOHNSON:  Certainly if there is any
difference at all, for instance, if Faberman faxed
a copy, you know, to Legend here in Dallas of a
letter he had sent that day or dispatched by
messenger, as some of them were, | need to see
that faxed copy, because it would be different and
it would have fax legends and other things on it.
WATLER: | have not endeavored to do a
comparison, but | believe what you've been
provided is the documents that are responsive.

There may be a stray mark in the margin or
something like that.

JOHNSON:  That's exactly what 'm
interested in, yeah. So we're entitled -
WATLER:  |didn't understand that you
wanted or expected to see that today.
JOHNSON:  Oh, yeah.

WATLER:  We'll make arrangements to
provide that to you.

JOHNSON:  Appreciate it.

WATLER:  If that's what you want.

BY MR. JOHNSON:

Q.

o » po»
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When Faberman would send you copies of these
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letters that he was either mailing or having delivered
to the Department of Transportation representatives did
he also send you the attachments?
No.
All right. Have you ever seen the
attachments that were included with these letters?
| guess it depends on what attachments you're
referring to.
Well, any of the attachments, because nearly
every letter he wrote refers to attachments.
Well, | can’t answer that question, then,
because | don't -- | don’t know specifically which ones
you're talking about.
All right. Do you recall getting any letters
from Faberman which contained attachments that were
copies of letters he was sending to the Department of
Transportation?
No.
Who is the custodian of documents at Legend
here in Dallas?
Depends on the documents.
All right. How is that broken out?
Between leases and contracts and --what do
you mean, broken out?
All right. How many custodians of documents

Page 142 to rage 145



BSA DEPOSITION OF T. ALLAN MCARTCR XMAX{38/38}
Page 148 Page 148
1 of any kind do you have there at Legend, people you 1 tell me which documents Ms. Ofler is responsible for
2 would consider custodians? 2 over there at Legend?
3 A.  Seven, about seven people. 3 A. Documents other than anything that has to do
4 Q.  All right. Who would those seven people be? 4 with fitigation and government communications.
5 A.  With respect to FAA and certification 5 Q. All right. And | would include in government
6 documents it would be primarily Mr. Bob Young. For -- 6 communications anybody who has responsibility for
7 {A discussion was had off the record between 7 documents relating to PACs, political confributions,
g the witness and Mr. Watler.} 8 you know, political matters and things that are
9 THE WITNESS:  Custodians of documents would 9 unrelated to --
10 be Mr. Bob Young, Ms. Lois Oller, Scott McArtor, 10 MR. WATLER:  Why don't you ask who is
11 Kevin Ogilby, Matt Fajack, Mickey Cohen and 11 responsible for the filing of those kind of
12 myself. 12 materials? That's the direct way to go from point
13 BY MR. JOHNSON: 13 A to point B,
14 Q. What category of documents, | think Ms. 14 MR. JOHNSON:  Thank you, Mr. Watler, |
15 Oller, what is she responsible for? 15 appreciate that help.
15 A. Is this in the context of the DOT proceeding? 16 MR. WATLER:  You apparently need it.
17 Q. No. If it includes DOT matters, but right 17 BY MR. JOHNSON:
18 now I'm just frying to break down what they would be 18 Q. What category of documents is Mr. McArtor,
19 each responsible for. 19 your son, responsible for?
20 MR. WATLER: If it doesn't relate to the Love 20 A*  Documents other than the categories that
21 Field - 21 you've mentioned,
22 MR. JOHNSON:  That's what I'm trying to find 22 Q. All right. What about Mr. Fajack or Ms.
23 out. 23 Fajack, whichever it is?
2¢ MR. WATLER:  But if it doesn't relate you may 24 A. Categories other than the documents that you
25 not be entifled to find it out. | think you can 25 requested.
Page 147 Page 149
1 preface your question, as you may be entitled to, 1 Q.  What about Cohen?
2 who are custoedians of records related to the DOT 2 A. Documents other than the documents that
3 proceedings or related to the litigation or that 3 you've spoken of.
[ sort of thing, because otherwise | think yot're 4 Q. What about you?
5 inquiring into proprietary confidential business 5 A. |am the sole custodian of the documents that
5 information. 3 have to do with the litigation or the Love Field --
MR. JOHNSON:  Well, I'm going to let you make 7 Love Field matters or Congressional contacts or PACs or
g that objection then to each one of those g -- 1 can’t remember how broad you made your category.
g questions, because | think I'm entitled to go - ] Q. Okay. Who opens the mail at your shop?
10 to learn the functions of various document L0 A. Could be one of several people.
li custodians and then to inguire whether or not 11 Q. Allright. You don't open the mail, do you?
12 these folks, if any of them, had anything that L2 A. Oftentimes, yes.
13 would be related to documents we've requested, L3 Q. When you're not there others do; right?
14 whether or not they were contacted or utilized in L4 A. Depends on the correspondence, to whom it’s
15 the search. i5 addressed.
18 MR. WATLER: Certainly you can ask him if i Q. Then that person has some discretion in how
17 these people that he’'s named have the documents 17 that mail gets distributed; correct?
18 that are within the scope of what this inquiry is L8 A.  Generally not.
19 about. L9 Q. My question to you is, did you make anybody
20 MR. JOHNSON:  If this company - company’s 20 else at your company, Legend Airlines, aware of the
21 business success depends on the secrecy of who is 21 request for documents being made in the subpoena duces
22 custodian of which documents then I'm going to be 2z tecum attached to your Deposition Notice Exhibit 17
23 really be surprised. God, Almighty. 23 A.  Yes.
24 BY MR. JCHNSON: 24 Q. Who?
25 Q.  And I will ask my question to you, can you 25 A. The entire company.
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Sois it your testimony then that everyone

was requested to respond with the production of
documents at the company that they felt would come
within any of the description of documents attached to
the subpoena?

No.

To the - all right. What instructions did

you give them on what they were to do with this
request?

I asked them if they had any documents that
would be responsive to the documents that we were going
to produce.

Did anybody come up with a document in

response?

No.

Not one single document?

No.

So all the documents that were produced were
produced by you as custodian?

That's right.

No. 4, requesting all documents referring to,
concerning or reflecting communications, discussions.
Being meetings or conversations between you and the
DOT, pertaining to the DOT's opinion, if any, that the
service Legend proposed to offer at Love Field is

Page 151

permissible under the Wright and Shelby Amendments. Do
you see that, sir?

Right.

Were there any documents responsive to that
request?

Ithink you've gotten all the documents
responsive.

Let me ask you, did you make any effort to

segregate these documents out with regard to any
request, or did you just lump them all together?

I lumped them all together.

Why did you do that?

There weren't that many.

Can you recall any document that fit that
description?

I'd have to go through the documents

submitted to you.

Do you know what we got?

Yes, | believe so.

How do you know that?

| was shown copies of what you got.

Okay. No. 5, all documents referring to,

concerning or reflecting communications, discussions,
meetings or conversations between you and the DOT
pertaining to the DOT's opinion, if any, that the 1986
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'68.
'68, excuse me. -- Regional Airport
Concurrent Bond Ordinance is unenforceable because of
Federal law. Was there any such document?
Not that I'm aware.
No. 6, all documents which you request --in
which you request any public official to contact the
DOT with respect to the Love Field litigation. Was
there any such document?
| don't recall any documents.
All right. Did you ever write a letter to --
you know, to -- containing the same or similar request
that you made orally to all these Senators and
Congressmen?
No.
No. 7, all documents in which any public
official has requested the DOT to participate or to
become involved in the Love Field litigation. All
right. Now, you will agree with me, sir, that that
would include the letters that were written by Senator
Lott and Representative Shuster; correct?
Right.
And is it your testimony here today that you
have never possessed a copy of either of those letters?
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| thought | had a copy of the Shuster letter.
| could not find it.
Have you ever seen a copy of the Lott letter?
No.
Have you ever had that read to you?
No.
Do you know what it says?
No.
In your search for documents did you locate
the copy of the letter that -- from Ms. McFadden that
you received on the day it was produced in Courtin
Fort Worth?
This is the McFadden letter to Mr. Siegel?
Yes.
No.
Counsel, | don't believe that
was called for in the scope of the documents.
ldidn't say it was.
You've been asking him about
documents that are within the scope of it, so |
wanted to clarify that.
I'm going to mark something as
Exhibit 3.
(EXHIBIT(S) NO. 3 MARKED.)

BY MR. JOHNSON:

Page 150 fo Page 153
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1 Q. Take a look at that Exhibit 3 and tell me if 1 signature?
2 you recognize that letter? 2 A. | was aware of the letter.
3 A. Question? 3 Q. Yeah, but I'm frying to get at more than
4 Q. Do you recognize that letter, sir? 4 that. Is this the only time that you‘re aware of that
5 A. Yes. 5 somebody sent out a letter purporting to be from you
6 Q. Okay. Is that a letter - is that your 6 that actually wasn't from you?
7 signature at the bottom? 7 A. NO.
8 A.  No. 8 Q. Okay. How often has that happened in the
9 Q. Whose signature is it? 9 past?
10 A. | don't know. 10 A.  Would you rephrase that question? I'm not
11 Q. Did you write the letter2 11 sure | understood what your guestion was.
12 A* | reviewed the letter. 12 Q. Is this the first time that someone has sent
13 Q. Well, there you go. Did you write the 13 out a letter purporting to be from you that was not
14 letter? 14 actually your letter?
15 MR. WATLER:  Object to counsels side-bar. 15 A.  This was my letter.
i BY MR. JOHNSON: 16 Q. Welt, you didn't dictate it, you didn't write
17 Q. I'm asking you did you write this letter? 17 it, you didn’t sign it, and you didn’t send it. What
18 A. NO. 18 makes it your letter?
19 Q. Who did? 19 A lwas aware of the words in the letter, and |
20 A* | don't know that for sure. 20 authorized it to go.
21 Q. Where was it prepared? 21 Q. All right. When did you authorize it?
22 A. It was prepared at -- in Washington counsel’s 22 A. Beforeit was sent.
23 office. 23 Q. When was that?
24 Q. Mr. Faberman? 24 A. Would have been on or about June 16th.
25 A'  His office. 25 Q. What were the circumstances of you giving
Page 155 Page 157
1 Q. Allright. Is that Legend stationery? 1 that authority?
2 A. That's correct. 2 A.  Through telephone conversation.
3 Q. Allright. That is the stationery Legend 3 Q.  With whom?
H uses today? 4 A. | don't recall that.
5 A*  That's correct. 5 Q. Well,whoisit-
3 Q. All right. When did you first learn that the 6 MR. WATLER:  Counsel, is there some issue
7 letter that has been marked as Exhibit 3 had actually 7 about the authenticity of that letter? He said
g been prepared? 8 it's his letter, he authorized it. Why are we
g A'  Probably == | don't know that. 9 belaboring this?
10 Q. When did you first see a copy of Exhibit 37 10 MR. JOHNSON:  There are a whole host of
11 A* 1don’'t know that exact date. 11 questions about this.
12 Q. Well, give me the approximate date, sit? 12 MR. WATLER: I'm sure | could probably think
13 A. Approximately the date it was sent. 13 of 50 or SO to help you out. If your purpose is
14 Q. And what were the circumstances under which 14 prolonging the deposition, obviously you can think
15 you saw that copy? 15 of many, many questions to ask him about that
16 A. My office, | reviewed my stack of read fife, 16 letter.
17 when | got back to my office. 17 MR. JOHNSON:  [can assure you —
18 Q. Okay. Would this be back to your office i8 MR. WATLER:  Where does it advance the issues
19 after your meeting in Washington on the 12th; is that 19 in this litigation today, you know, to around the
20 it, or some other time? 20 fifth hour of the deposition --
21 A. ldon‘t know that for sure. 21 MR. JOHNSON:  Well, let me just give you an
22 Q. Well, is this the first time that you're 22 example of the problem that | have upon fearning
23 aware of that someone typed a letter purporting to be 23 these things about this letter. | have spent as
22 sent by you on Legend stationery and sent it without 24 much time and tried to be as careful as | could
25 you seeing it with a signature on it that was not your 25 possibly be to cover all bases on all kinds and
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Page 158 Page 160
manners of communications that could have occurred 1 A.  Ms. Harris.
2 Q. What's her first name?
MR. WATLER: He has answered every question 3 A. Leza.
you had for him today. 4 Q. Okay. Is she still your secretary?
MR. JOHNSON:  1did not cover in any of the 5 A. That’'s correct.
areas that 1 asked questions, at least in my own 6 Q. Is acopy of that maintained in your records
mind, circumstances where people were sending 7 on these matters in your offices here in Dallas?
letters out purporting to be from this witness 8 A.  Yes.
that were not actually from this witness. And, 9 Q. Where did this copy that | have in front of
you know, and | -- 10 me come from?
MR. WATLER:  You're saying it's foreign to 1 A. Came from our files.
you in the world of business that occasionally an 12 Q. You got it out of a file and produced it in
executive has a letter prepared and sent out over 13 connection with this subpoena duces tecum?
his signature with his authorization, and that's 14 A. That's correct.
some sort of surprise to you today? And that's 15 Q. And what file was that?
some sort of necessity to conduct this extensive 16 A. Inthe correspondence file that had to do
discovery? 17 with DOT correspondence.
BY MR. JOHNSON: 18 Q. So who --if you think your secretary
Q. Mr. McArtor, let me ask you this question. 19 prepared it, do you think that she also signed your
MR. WATLER: A point that | daresay will 20 name to it?
never come into evidence at the trial of this 21 A. It's possible she did. | don’t recognize
case, nor is it likely or calculated to lead to 22 that. | gave the authorization to sign it and send it.
the discovery of evidence that will come into 23 Q. Is it possible other people in your office
evidence at the trial of the case. 24 have prepared letters that went to the Department of
MR. BOGLE: Is that your objection? 25 Transportation that you didn't actually sign?
Page 159 Page 161
MR. WATLER:  Yes, my objection is that this 1 A. No.
is absurd, it is burdensome, this is harassing and 2 Q. Why is that not possible, if this happened?
I wish you would get it over with. 3 A. It's not possible.
MR. JOHNSON: Do you have a legal objection? 4 Q. Did you tell somebody, "Write a letter to
MR. WATLER: My legal objection is just as | 5 Nancy McFadden for me and sign my name and send it off
said. 6 thanking her for the meeting"?
BY MR. JOHNSON: 7 A.  No, | did not.
Q. Now, Mr. McArtor, my question to you is how, 8 Q. So somebody just did this on their own?
on how many occasions have people in the Law Office of 9 A. Somebody suggested it to me.
Ungaretti or whatever that - | think that's it -- sent 10 Q. Who suggested it to you?
out letters, Ungaretti & Harris, sent out 11 A. It is my recollection that Mr. Faberman’s
correspondence on Legend stationery over your signature 12 office suggested that | write this letter.
or what purports to be your signature? 13 Q. Aliright. Suggested to you that it be
A. I'm not aware that they have. 14 written?
Q. Thisis the only time? 15 A. Correct.
A. Idon’t think that went from Ungaretti & 16 Q. All right.
Harris. 17 MR. JOHNSON:  Mark this as Exhibit 4, please.
Q. Who did it come from? Who sent it? 18 (EXHIBIT(S) NO. 4 MARKED.)
A. | believe it came from my office. 19 BY MR. JOHNSON:
Q. Your office where? 20 Q. Mr. McArtor, take a look at what's been
A. In Dallas. 21 marked as Exhibit 4.
Q. Who do you think prepared it in your office 22 A. (Witness complied.)
in Dallas? 23 Q. Now, that on its face appears to be dated
A. | suspect my secretary typed it. 24 June the 24th of 1998 on Ungaretti & Harris stationery,
Q. Who was your secretary at that time? 25 addressed to Nancy McFadden at the DOT and signed by

Page 158 to Page 161
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Edward Faberman, doesn't it?

A*  That's right.

Q. And it also has an attachment to it?

A. That's right.

Q. The entire first paragraph has been whited
out in this production; all right, sir?

A. That's right.

Q. Have you seen this document in its unredacted
form?

A*  Yes.

Q. Allright. Is it in your files in its
unredacted form?

A.  No longer. | mean I've given these to
counsel.

Q. All right. And can you tell me whether you
recall what was in that paragraph that has been
obliterated from the letter, the copy that was given to
us?

MR. WATLER:  That's a yes or no question.

THE WITNESS:  No.

BY MR. JOHNSON:

Q. Do you know why that paragraph was redacted?

MR. WATLER:  That's yes or no also.

THE WITNESS: Yes.

BY MR. JOHNSON:

Page 163
Q. Why?
MR. WATLER: Well —~
(A discussion was had off the record between
the witness and Mr. Watler.}
MR. WATLER: Il just state for the record
the redactions were pursuant to the written
objections that have been filed with the Court.
MR. JOHNSON:  Which ones?
MR. WATLER:  The written objections that were
served on you this morning.
MR. JOHNSON:  Which objection?
MR. WATLER:  Welt, attorney/client,
proprietary informaticn.

MR. JOHNSON:  Any others?

MR. WATLER:  What's included within those
objections.

MR. JOHNSON:  Allright.

BY MR. JOHNSON:

Q. Let me ask you this. Has Nancy E. McFadden

ever represented you or Legend Airfines as a lawyer?

A.  No.

Q.  Have you ever relied on the Depa~ment of
Transportation lawyers for legal counsel?

A.  No.

Q. Have you ever sat down or been invelved in
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Page 1 64
litigation planning and strategy sessions with
Department of Transpo~ation lawyers?
No.
Are you aware of your lawyers ever engaging
in such activity with Depa~ment of Transportation
lawyers?
No.
Have you ever instructed anyone on behalf of
Legend Airfines to engage in common litigation strategy
or planning sessions on behalf of legend Airlines with
lawyers from the Depa~ment of Transportation?

(A discussion was had off the record between
the witness and Mr. Watler.}

THE WITNESS:

Are you also referring to the
June 22th meeting where we encouraged them to
intervene in the lawsuit?

BY MR. JOHNSON:

Q.

o>

My question stands on its own. Have you ever
instructed your lawyers to engage, and I'm falking
about Legends lawyers, to engage in litigation
strategy and planning sessions with Depa~ment of
Transportation Department, you know, DOT lawyers?
Other than the June 12th meeting, no.

What common litigation and strategy planning
session took place at the meeting of June 12, 19987

o> o>

Page 165
None that I'm aware of.
Okay. At the meeting of June 12th, 1998, at
that meeting did you give your lawyers some instruction
with regard to their participation in common litigation
strategy and planning with lawyers from the Depa~ment
of Transpo~ation?
| don't know that | know the definition of
your terms well enough to answer that question,
Well, let me -- | can usually give you my
definition of it. At that meeting did conversations
take place where you, Legend and your lawyers agreed to
participate with the Depa~ment of Transportation in
drafting common litigation strategy?
No.
Or in developing common litigation strategy?
No.
All right. To your knowledge have any
lawyers ever representing Legend Airlines engaged in
common litigation planning or strategy sessions with
lawyers from the Depa~ment of Transportation?
No.
Are you aware of any private law firm
representing the Depa~ment of Transportation in
matters that perfain to Legend operations at Love Field
or the intervention of the DOT in litigation in Fort

Page 162 {0 Page 165
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Worth?

A. No.

MR. WATLER:  I'm sorry, what was that last
question?

THE COURT REPORTER:  "QUESTION: Are you
aware of any private law firm representing the
Department of Transportation in matters that
pertain to Legend..."

MR. JOHNSON:  Well, given all that I have to
insist that the full document be produced --

MR. WATLER: Counsel -

MR. JOHNSON:  --orimean we're just going
to have to come back and discuss this when we
finally get it with this witness.

MR. WATLER:  Perhaps so, and | don't mean to

be exhaustive in our objections to it, but it's
irrelevant, it's outside the scope of the Order
regarding this deposition, it includes proprietary
information and for all those reasons and the
reasons set forth in our written objections we've
objected to it. So we have a disagreement over
it.

BY MR. JOHNSON:

Q.

Let me ask you this, Mr. McArtor, in your
communications, correspondence, yours and those acting

o>

o>»O0>0>
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on behalf of Legend Airlines, have you ever given the
Department of Transportation information that you
considered secret, not to be disclosed by the
Department of Transportation?
Yes.
On what occasions did you do that?
On the occasion of our 401 Application.
Was that orally or in writing?
Both.
Have you ever done that in connection with
any matter pertaining to this litigation?
No.
Take alook at the next exhibit, if you
would, which is Exhibit No. 5.
(EXHIBIT(S) NO. 5 MARKED.)

BY MR. JOHNSON:

Q. [ will agree with you that that's probably
the best legal work Ungaretti & Harris ever did on page
1.
MR. WATLER:  Object to counsel's side-bar,
pathetic attempt to be clever.
BY MR. JOHNSON:
Q. Have you ever seen the letter and attachments
that have been marked as Exhibit § before today?
A. Yes.
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Page 168
Q. And that's a letter from Ungaretti & Harris
dated November 19, 1997, to Nancy McFarland (sic;
McFadden), Esquire at the Department of Transportation;

correct?

A. Correct.

Q. The entire first page has been taken out;
right?

A. Correct.

Q. Do you have any recollection of what the
first -- what that first page said?

A. Not precisely, no.

Q. So you would have -- well, generally do you?

A. No.

Q. So you'd have to see the document, yourself,
to know whether or not it would have bearing on your
testimony here today and the subjects we've been
inquiring about; correct?

A. ldid.

Q. Youdid?

A. Correct.

Q. When did you last see this document inits
unredacted form?

A.  Within the week.

Q. Okay. So this is Thursday, so that would be

Monday, Tuesday or Wednesday?

Page 169

A. If youremind me when they were delivered to
you | could probably be more precise.

Q. ldon'tknow, because they weren't given
directly to me.

MR. JOHNSON:

MR. EDWARDS:

BY MR. JOHNSON:

Q. Last Friday?

A. Sometime immediately prior to Friday.

Q. Can you tell me that the information that has
been redacted relates to Legend's application for
operating certificate?

A. | don't recall that it did.

When did y'all deliver them?
Friday under the order.

MR. JOHNSON:  We would ask that the full
letter be produced.
MR. WATLER:  Same objection.

MR. JOHNSON:  What s your objection?

MR. WATLER: The ones | enumerated earlier.

MR. JOHNSON:  Specifically with regard to
this Exhibit 5.

MR. WATLER:  It's not within the scope of

discovery for this deposition. It's proprietary.
BY MR. JOHNSON:
Q.  All right. Well, Mr. McArtor, we may have to
see you back on some of these matters once we get a

Page 166 to Page 169
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Page 170 Page 172
i look at them, because | mean ohvicusly, I don't know 1 Q. Mr. McArior, I'll try to be as quick as |
2 whafs in there that might spark some line of 2 can. How long have you known Mr. Faberman?
3 questioning. 3 A. 11 years.
4 Did you meet with anybody to prepare for your 4 Q. Has he also performed -- do you want to take
5 deposition today? 5 a break?
5 A. | met with counsel. 6 A. No.
7 Q. All right. Who was that? 7 Q. Has he also performed lobbying work for you
8 A.  Mr. Watler, Mr. Edwards. 8 or for Legend, in addition to legal work he perferms?
9 Q. And when did you meet? 9 A.  Yes.
10 A. This week. 10 Q. What was the most recent occasion for his
ii Q. Okay. And was anybody else present? 11 assisting Legend with lobbying work or government
12 A.  No. 12 affairs work?
13 Q. Where did the meeting take place? 13 A.  Setting up -setting up the meeting with
14 A. The office of counsel. 14 Senator McCain, | think was the last that you might
15 Q. Allright. And were you shown anything to 15 consider fobbying.
15 refresh your recollection? 16 Q. Give me the time frame on that.
17 A. Ireviewed the interrogatory answers and the 17 A.  That was in the June, July time frame.
18 correspondence file that was presented to you. 18 Q. And you get bills from Mr. Faberman's office,
19 Q. Allright. Did it refresh your recollection? 19 that law firm that we've been -the Ungaretti & Harris
20 A. | suspect so. 20 law firm?
21 Q. Allright. In any - were you shown any 21 A. That's right.
22 documents that were removed from the file and not 22 Q. And those bills come to you or do they come
23 produced to us? 123 to Legend?
24 A.  No. 24 A. They come to my attention at Legend.
25 Q.  Other than reviewing full versions of 25 Q. How often do you get billed by the Ungaretii
Page 171 Page 173
Exhibifs 4 and 5, | take it; right? 1 & Harris law firm?
2 MR. WATLER:  That mischaracterizes his 2 (A discussion was had off the record between
3 testimony. 3 the witness and Mr. Watler.}
BY MR. JOHNSON: 1 THE WITNESS:  Generally monthly.
5 Q. Did you, in fact, review unredacted versions 5 BY MR. KERR:
6 of Exhibit 4 and 5 in preparation for your testimony 6 Q. When you say generally monthly, is there a
here today? specific exception in your mind when you didn’t get a
g A.  No. 8 bill?
% Q. So the only versions you were given were the 9 A. No.
10 redacted versions of Exhibits 4 and 57 10 MR. WATLER:  Not so lucky these days.
11 A. That's correct. 11 BY MR. KERR:
12 Q. Do you currently have any meetings scheduled 12 Q. What's the last -- do you remember the
13 with any Senators, Congressmen or personnel at the 13 approximate date of the last bill you got'?
13 Federal Aviation Administration or the Department of 14 A.  No, I don’t. Approximate did you say?
15 Transporiation? 15 Q. Approximate, sure. Was it a couple of weeks
16 A. Yes. 16 ago or a month ago or six weeks ago?
17 Q. Tell me what those are, sir. 17 A. Approximately a couple of weeks ago.
18 A. i's my understanding we have a meeting with 18 Q. How do you tell in those bills when Mr.
13 the Dallas Flight Standard District Office next week as 19 Faberman is acting as a lobbyist and when he’s acting
20 part of our certification process. That's FAA. 20 as a lawyer?
21 Q. Any other meetings scheduled? 21 A. His work is - is exclusively billed as a
22 A. Not that I'm aware. 22 lawyer.

23 MR. JOHNSON: Il pass the witness.
24 EXAMINATION
z5 BY MR. KERR:

Page 170 fo Page 173
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Q. He doesn't bill you for his time when he
performs government services or lobbying for Legend7
A.  Wedon't really use him as a lobbyist.
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Page 174 Page 176
Q. Well, you at least did when he set up the 1 BY MR.KERR:
meeting for you, you said, with Senator McCain, that's Q. Sometimes does he work as a lobbyist while
the last time you recall him acting as a lobbyist for he's working as a lawyer, is your counsel right? Are
you, you just told me that under oath about two minutes 4 they indistinguishable to you?
5 ago, didn't you, sir? A.  You haven't defined for me, counselor, your
6 A. That's correct. 6 term for lobbyist, as anything other than a lawyer. |
Q. Well, did he bill you for that? can't answer your questions.
6 A. Not that I'm aware. 8 Q. Can you determine in your own mind the
9 Q. That's just as a courtesy? 9 distinction between Mr. -- when Faberman acts as a
10 A. Yes. 10 lobbyist and when he acts as a lawyer for Legend, can
11 Q. Well, how do you tell when he's working as a 11 you make that distinction in your own mind?
12 lobbyist and when he's working as a lawyer, how do you 12 A. No.
13 tell? 13 Q. |forget the name of the outfit, it was the
14 A. Heworks as counsel for Legend. 14 -
15 Q. Yes, sir, | understand that. 15 MR. JOHNSON:  Hall?
16 A. That's how | tell. 16 BY MR. KERR:
17 Q. Sohow do you tell when he works as counsel 17 Q. Yeah, Air Carrier Association of America, the
18 for Legend as opposed to when he works as a lobbyist? 18 day that you were up at the DOT, and he was -- he's the
15 MR. WATLER: He said he doesn't work as a 19 executive director, Faberman is, right, the Air Carrier
20 lobbyist. 20 Association of America?
21 THE WITNESS: | already told you we don't ask 21 A.  Yeah.
22 him to be a lobbyist. 22 Q. So he was in this meeting. How many people
23 BY MR. KERR: 23 were in that meeting?
24 Q. Except for the one time he set up something 24 A. It was probably 40.
25 for Senator McCain with you? 25 Q. And Faberman was acting as a executive
Page 175 Page 177
MR. WATLER:  Which he said was a courtesy. 1 director of the organization; correct; is that correct,
BY MR. KERR: 2 during that meeting?
Q. You're distinguishing what he does as 3 A. Heis the executive director.
courtesy and what he does as work? Is everything he 4 Q. |presume if he is the executive director
5 does for Legend as a lobbyist, is it a courtesy? 5 then at the meeting he was acting as the executive
A. He doesn't do anything really as a lobbyist 6 director for purposes of the meeting, was he, sir?
since the McCain meeting. 7 A.  Not necessarily.
Q. What did he do before that as a lotbyist, 8 Q. What other roles did he have there?
before the McCain meeting? 9 A. He was counsel for Legend.
1C A. | don't consider him to be a lobbyist. 10 Q. And counsel to other -- to other airlines or
11 Q. What did he do for Legend Airlines before the 11 other entities in the room; is that correct?
12 McCain meeting as a lobbyist, whether you paid him for 12 A. | don't know if he's legal counsel to anybody
13 it or whether he did it as a courtesy? 13 else.
14 A. Nothing that I'm aware of. 14 Q. Okay. Well, how did you distinguish for
15 Q. That's the only time, is that your testimony 15 example, in that meeting when he was acting as the
16 under oath, the only time that Mr. Faberman has acted 16 executive director for the Air Carrier Association of
17 as a lobbyist on behalf of Legend Airlines is when he 17 America and when he was giving legal advice to Legend
18 arranged a meeting with Senator McCain, is that your 18 or acting on behalf of Legend, how did you distinguish
19 testimony? 19 those two things?
20 A. Then lwant you to describe for me what you 20 A. That was easy for me to distinguish those
21 mean by lobbyist. 21 things.
22 Q. Performing work other than working as a legal 22 Q. How? Just explain that to me.
23 counse! for Legend Airlines, we'll start with that. 23 A. Ask your question again.
21 MR. WATLER:  Your questions presume that 24 Q. 1 wantyou to explain to me how it was easy

25

those are mutually incompatible roles.

N
3]

for you to distinguish Mr. Faberman's role as the
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1 executive director of the organization and his role as 1 Q. Well, were there other people around when Mr.
2 your counsel or Legend's counsel? 2 Faberman made this announcement to you that the DOT had
3 A.  From his comments at the meeting it was easy 3 decided to open an investigation?
4 for me to determine. 4 A. There were several people around.
5 Q. Okay. Well, give me an example of a comment 5 Q. Well, what was your reaction when you found
& at the meeting where he acted as the executive 3 out that the DOT had opened an investigation?
7 director? 7 A. lwanted to get a copy.
g A. He made some opening remarks, or some 8 Q. Did Faberman have a copy?
g comments with respect to the predicament that small air g A. No.
10 carriers find themselves in the area of deregulation 10 Q. Did you go get a copy then?
i1 and the predatory behavior of major air carriers 11 A.  Yes.
12 against smaller air carriers. 12 Q. Right there in the DOT's offices?
13 Q. And he did that as the executive director as 13 A. That's correct.
14 opposed to counsel for Legend? 14 Q. Where did you go -- when you got in the
15 A.  Yes. 15 elevator, | guess you got in the elevator with
18 Q. And then what did he do in the course of the 16 Faberman?
17 meeting where he said something where he was acting on 17 A.  Yes.
18 behalf of counsel for Legend? 18 Q. Okay. And did you go then to another floor
18 A*  During the meeting? 15 there in the DOT and just pick up a copy of the order
20 Q. Yes. 20 that they had just -the docket entry they had just
21 A.  HNothing I'm aware of. 21 made?
22 Q. So he didn't act for Legend during the 2z A.  No.
23 meeting; is that your festimony? 23 Q. Well, what did you do to get the docket order
22 A.  He made no comments that I'm aware of acting 24 that opened this investigation?
5 as counsel for Legend. 25 A. Mr. Faberman and | returned to his office.
Page 179 Page 181
i Q. And then maybe | didn't quite understand 1 Q. So you went to Faberman’s office to get it
z this, at some time right after the meeting is when he 2 rather than --
3 notified you on August 25th that there had been -- 3 A. No.
‘ what's the proper phrase, a docket opened for the Love 4 Q.  Then I'm confused. Tell me how you got it.
5 Field matter, Love Field investigation; is that 5 You went to Faberman's office and then came back?
& correct? & A. No.
R A. That's correct. 7 Q. Tell me how you got the docket, the document
g Q. And by immediately after the meeting, do you 8 that opened the investigation?
E mean were you still in the room when he gave you that g A.  Mr. Faberman's firm got the -- got the
i piece of information, in the meeting room where you had 1o information from the docket.
11 been with the 40 people? 11 Q. What do you mean, from the docket?
1z A. No. 12 A. From the DOT.
13 Q. How far had you gotten from the meeting room 13 Q. Fromthe DOT?
14 when he told you there had been a DOT investigation 14 A. Rep-=--
15 opened? 15 Q.  Were you with him?
1§ A.  Somewhere near the elevator bank. 18 A.  No, Fwas not with him.
17 Q' So you were walking to the elevator bank with 17 Q.  Well, when did they get the docket, as you
18 Mr. Faberman and with whom else when he told you this 18 say, from the DOT?
19 information that there had been a docket opened about 19 A. That afternoon.
20 the Love Field matter? 20 Q. When did you first see it?
21 A, There was another attorney from his firm, | 21 A. At Mr. Faberman's office.
22 believe, that was with us at this. 22 Q. At approximately what time?
23 Q. Who else was walking out with you towards the 23 A*  Approximately 6:00 p-m.
2¢ elevator? 24 Q. And you said the meeting ended sometime
23 A.  The entire meeting’ 25 before 5:00, | think thafs your testimony?

Page 178 to Page 181
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That's right.
How long before 5:00 did the meeting end?
| don’t know.

Well, between 4:00 and 5:00?

Between 4:00 and 5:00.

Did you have any conversations -- well, let

me put it this way. With whom did you talk about this
docket entry between the time you found out about it
from Mr. Faberman walking to the elevator after the
meeting and the time you actually saw the docket
materials, the document that opened the investigation?
Tell me everybody you spoke with about the DOT
investigation during that time frame?

I'm not sure | understand your question.

Let me establish the end of the time frame.

When you found out about it, the first time you found
out the DOT was going to, as | understand it, was going
to open an investigation on Love Field, was when you
were walking to the elevator after the meeting at the
Air Carrier Association of America?

It was not a meeting of them.

It wasn't?

No.

Then ['ve got my meetings mixed up. What

meeting was it where you found out about the DOT

Page 183
investigation?
It was a Department of Transportation
meeting. It was a fact finding meeting.
Okay. And that's not the same meeting where
he was acting as a air carrier -- he was acting as
Executive Director of the Air Carrier Association?
That is the same meeting.
And it was while you were walking to the
elevator when you found out and that was sometime
between 4:00 and 5:00; correct?
That's right.
And then you saw the actual document sometime
approximately 6:00, in round numbers?
That's my recollection.
| want to know everybody you talked to
between the time you found out about it and the time
you saw the docket.
| talked to several of the meeting
participants. | talked to a couple of the States
Attorneys General, | talked to our counsel.
Which counsel is that?
Mr. Faberman. | talked to a cab driver.
About the DOT proceedings?
No. That wasn’t your question.
Then | apologize. | meant to just limit it

ALLAN MCARTOR
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Page 184
to discussions of the opening of the DOT proceedings.
| talked to my office to get messages,
advised them that | had been advised that the DOT had
initiated its proceeding.
Anybody else?
That's it. No.
You didn't talk to anybody at the Department
of Transportation while you were in the building that
day right after you found out they had opened the
document, is that your testimony?
About the proceeding?
Yes, sir. Or about the opening of the
proceeding or anything in connection with the Love
Field matter?
No.
Well, did you talk to anybody at the DOT
between the time you found out on the way to the
elevator that the proceeding had been opened and the
time -- and the end of the day?
Yes.
Who did you talk with?
| talked to, as | recall, Mr. Hunnicutt on
the way out. | don't recall who was with Mr.
Hunnicutt. He had one or two other people with him.
Anybody else?

Page 185
Not that I'm aware.
What did you say to Hunnicutt that afternoon
of August 25th?
| thanked him for conducting the meeting,
told him how important | thought it was for the
Department to issue their competition guidelines, that
there were clear examples of predatory behavior in the
airline industry, that he didn't really need guidelines
to enforce the Department’s authority, but if -- but
not to delay the issuance of any of those guidelines.
What did he say to you?
He thanked me for my participation and
thought that the meeting was very helpful, fact finding
meeting for the Department.
What else did you two say to each other that
August 256 th afternoon?
That’s all that | recall.
You don't recall speaking with anybody else
associated with or employed by the Department of
Transportation, let me broadeniit to the FAA as well,
between the time on August 25th, between the time you
found out about the investigation and the time you read
the document back in your lawyer's office?
No.
That's correct? My statement is correct, you

Page 182 fo Page 185
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1 mean no, yes, I've talked to other people? Your answer 1 arrange the meeting on June 12th, the meeting on June
2 is going to be a little - 2 12th, do you know whether he was acting as a lawyer or
3 A Askyour guestion again. 3 as a lobbyist?
4 Q.  Did you talk to anybody else other than -- 4 MR. WATLER:  Objection, asked and answered,
5 A. No. 5 Repeat your answer. I'm not instructing him not
& Q. What was Mr. Faberman's role in arranging the 6 to answer. | am noting at this late hour --
7 June 12 meeting? 7 MR. POWELL:  lf's only 2:15.
€ A.  Mr. Faberman had made the initial request for 8 MR. WATLER:  We've been going since 9:00 this
9 the meeting. 9 morning.
10 Q. Was that acting as a lobbyist or a {awyer, or 10 MR. JOHNSON:  No, we haven't.
11 do you know? 1 BY MR. KERR:
12 A, Acting as alawyer. 12 Q. How do you know?
13 Q. ttow do you know that? 13 A. He was acting as a lawyer for Legend
14 A.  Mr. Fabermanis counsel to Legend Airlines. 14 Airlines.
15 Q. VYes, sir, | understand that, but how do you 15 Q.  Yes, sir. | understand that's your opinion
16 know that the arranging the meeting was done as an act 16 and that's your belief. want to know the basis for
17 of practicing law, representing Legend Airlines, rather 17 your opinion.
18 than being a lobbyist? 18 MR. WATLER: He said he was counsel for
19 MR. WATLER:  Objection, asked and answered. 19 Legend Airlines.
20 BY MR. KERR: 20 MR. KERR: | know that, but how does he know
21 Q. Do you know, can you distinguish? 21 that'? f-low does he know that he was acting as
22 MR. WATLER: He answered that he's counsel to 22 counsel rather than a lawyer2
23 Legend Airlines. That's how he knows. 23 MR. WATLER:  He testified earlier in the day
2: MR. KERR:  Are you instructing him not to 24 that he hired Mr. Faberman to be counsel for
25 answer? 25 Legend Airlines, and you know that and you were
Page 187 Page 1 89
1 MR. WATLER:  No, objecting as asked and i here for that testimony.
2 answered. 2 BY MR. KERR:
3 BY MR. KERR: 3 Q. And he’s worked as a lobbyist, isn't that
4 Q. 1want to know if you can tell the difference 4 correct, sir, for Legend Airlines?
5 5 A. | was trying to be responsive to one of your
€ MR. WATLER: Mr. Kerr, excuse me, you asked 6 questions, counselor. He is a lawyer, legal counsel
7 that exact question, he gave you a responsive 7 for Legend Airlines.
g answer. If you have a problem with his answer you 8 Q. | understand that and | understand that when
3 can object as nonresponsive and take it up with 9 he arranged the June 12 meeting that you believe he was
10 the Court. 10 acting as a lawyer on behalf of Legend Airlines when he
i MR. KERR: | wilt object to nonresponsive and 11 did that. I've got that. | understand it. | want to
1z let me re-ask the question. 12 know the basis for your belief in thinking that he was
13 MR. WATLER: 1 object at this late hour to 13 acting on that occasion in arranging the meeting as a
14 asking these ridiculous minutia questions that 14 lawyer and not a lobbyist. Do you have any basis other
15 serve no purpose other than prolonging this 15 than what you've already told me?
16 deposition. Particularly when you're repetitive 16 A. Yes.
17 in asking your questions, repetitive of questions 17 Q.  What's the basis for that?
18 that have already been asked by Mr. Jehnson 18 A. lasked him as counsel for Legend Airlines to
19 earlier in the day and gquestions that you just had 19 arrange the meeting.
20 already asked. 20 Q. And what did he say?
21 BY MR. KERR: 21 A.  He said he would.
22 Q. Mr. McArtor, | think we could have probably 22 Q. Okay. The -what was the purpose for the
23 communicated on this in the time it took your lawyer to 23 meeting, as you understood it in talking with your
24 make that ebjection. All 'm asking is if when Mr. 24 lawyer?
25 Faberman arranged the meeting, whatever he did to 25 MR. WATLER:  This is ground that was already

Page 1 88 to Page 189
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plowed this morning by Mr. Johnson.
BY MR. KERR:
Q. What did you think the purpose of the meeting
was?

A. The purpose of the meeting was to bring the
general counsel’s office up-to-date on the chronology
of events surrounding the Fort Worth litigation and to
impress upon the Department of Transportation’s Office
of the General Counsel what our opinion was with
respect to the duty, as we saw it, of the Department of
Transportation to intervene in the lawsuit.

BY MR.KERR:

Q. Andis it your testimony that by Mr. Faberman
arranging that meeting and then participating in the
meeting that he was acting as a lawyer on behalf of
Legend?

A. That's correct.
Q. What legal services, what as a lawyer did he
do in that meeting? What did he do as a lawyer?
A. Herepresented Legend Airlines.
Q. Well, he explained, | think, that the

history, is that what you told us earlier, he gave a
historical view?

A. Mr. Watler and Mr. Faberman --

Q. Both?

Page 191
A. - both gave historical views.
Q. And was his description of his view of the
history of Love Field, was he acting as a lawyer then,
talking to the DOT that day to get them to intervene?
A. That's correct.
Q. Who is Mark Singleton?
(A discussion was had off the record between
the witness and Mr. Watler.)
THE WITNESS:  What's your question?
BY MR. KERR:
Q. Do you have something you need to qualify
here or explain?
No.
Who is Mark Singleton?
| don’t know Mark Singleton.
Or Marvin Singleton, do you know Marvin
Singleton?
Marvin Singleton.
Who is Marvin Singleton?
He's an employee of Legend Airlines.
What does he do for Legend?
He does a number of things.
Well, name those things, please.
Marvin Singleton assists with public
relations. He assists with community relations, with
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the coordination of news releases.

Q. Does he work with lobbyists?

A.  When you say work with lobbyists --

Q. Well, is he the liaison between the lobbyists
for Legend and Legend Airlines?

A. The answer is sometimes.

Q. Sometimes you do it yourse!f and sometimes
Singleton does it; correct?

A. That's correct.

Q. And why was Marvin Singleton at the meeting
with the DOT on June the 12th?

MR. WATLER:  That's a total
mischaracterization.

BY MR. KERR:

Q. Well, was he at the meeting on June 12th?
A. No. Not that | recall.
Q. Well, let me show you --
MR.KERR:  Would you mark that?.
(EXHIBIT(S) NO. 6 MARKED.)

MR. KERR: If my paralegal will hand me the

document.
BY MR.KERR:
Q. Deposition Exhibit 6 indicates that it was

planned that he would come to the meeting, doesn't it,

sir?
Page 193
A. | don't think I ever planned to have him
there, no.

Q. Well, Mr. Faberman apparently understood he
was going to be there, because that's what Mr.
Faberman's letter, Exhibit 6 says, isn't it, sir?

MR. WATLER:  Document speaks for itself, go
ahead

BY MR. KERR:

Q. Isn't that what the document says?

A. That's what the document says.

Q. Did he show up or not?

A. No.

Q. Why not?

A There was no reason for him to be in the

meeting or make the trip.

Q. Well, what's your best judgment on why Mr.
Faberman thought he was going to be in the meeting?
Did you tell Mr. Faberman he was going to be in the
meeting?

A. No.

Q. Mr. Singleton must have told Mr. Faberman he
was going to be in the meeting?

MR. WATLER:  Objection, calls for speculation

BY MR.KERR:

Q. Youdon't know?

Page 190 to Page 193
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Page 194
A. | don’t know.
Q. Did Mr. Faberman ever help you with your 401
Application?
A'  Yes.

Q.  What did he do? What was his rote in

assisting with the 401 Fitness Application?

WATLER: If you can answer that in

general, otherwise, it gets into attorney/client.

BY MR. KERR:

Q. | want general. What is his expertise that
would assist you?

A. 401 Application is an official regulatory
procedure of the Department of Transportation.

Q. Yes, sir. What did Mr. Faberman do to assist
in preparing that?

A.  Assisting us in being compliant with the
regulatory procedures of the DOT.

Q. He wasn't - he didn't help you gather and

present information; he was just giving you advice on

what the regulations required; is that a fair

statement?

WATLER:  Welt, { object on the basis of

attorney/client privilege. | think he’s given you

as much information as we can without being

invasive of the privilege.

MR.

MR.

Page 195

BY MR. KERR:

Q. See if we can shorteut it. What's the status
of the 401 Application?

A. We expect it to be issued any day now.

Q. When did you start the 401 Application
process? My recollection from your earlier testimony
this morning was sometime in the spring of this year.
Is that accurate?

A.  That's correct.

Q. So in November of 97 Mr. Faberman would not
have been assisting you with your application, 401
Application process; is that right?

A" I'm not sure | understand your question of
assisting us with the 401 Application process.

Q. You didn't start the 401 Application till the
spring of '28§; right?

A.  We didn't formally submit it to the
Department of Transportation.

Q. So there wouldn't have been any
communications from Mr. Faberman to Ms. McFadden or
anybody else at the Depariment of Transportation about
the 401 Application in November of 18977

A. H's possible.

Q. Look at Exhibit No. 3. By the way, why --
just as an aside, why did you decide to name your
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airline Legend?

A. It's a great name.

Q. Any other reason?

A. American and Continental and United were al}
taken.

Q. Did you want to name your airline American?

MR. WATLER: Counsel...

BY MR. KERR:

Q. Do you have airline envy? Really, is there
-- do you have an answer other than just it was a good
name? Is there a serious answer, | mean is there a
reason behind naming it Legend Airlines?

MR. WATLER:  How is this within the scope?

MR. KERR: I'm sorry, we'll take it up in
another deposition. That's fine.

BY MR. KERR:

Q. When you were talking about the meeting with
Ms. McFadden and the letter that followed up on the
meeting, the June 16 meeting, do you think that the
letter that you have in front of you that you didn't
write, Exhibit No. 3, accurately reflects your
sentiments about the meeting?

A.  Well, first I'll take issue with your-with
your guestion. You said this is a letter | didn’t
write.

Page 197

Q. Allright.

A. This letter was approved word for word by me.

Q.  Mr. Faberman drafted it, faxed it to your
office, you approved it and it went out, is that the
way it worked?

A. Ithink Mr. Faberman had arole in drafting
it, yes, sir.

Q. Who else at Mr. Faberman's office had a role
in drafting it?

A. | have no idea.

Q. How do you know Faberman had a rote in
drafting it?

A. | was told that.

Q. Who told you?

A. | believe my office said that Ed had sent a
draft letter far my consideration.

Q. Did you - okay. Ed sent it and how did you
look at it. t-tow did you first see it in order to
approve it?

A. Itwas read to me.

Q. Did you make any changes in what Ed did that
he faxed to your office?

A. | don't recall if | did or not.

Q. But |l guess the question is does this

accurately reflect your view, your sentiments about the
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meeting?
MR. WATLER:  Asked and answered.
THE WITNESS:  Yes.
BY MR. KERR:

Q. Wasit—-wasit-- hasit ever been, let me
put it this way, has it ever been your purpose to bring
down DFW Airport?

A. No.

Q. Was it your purpose in meeting with the
Department of Transportation on June 16 for you or
anybody else acting on behalf of Legend Airlines to
convey information to DOT for the purpose of bringing
down American -- DFW Airport?

A. No.

MR. WATLER:  For the record, l'll object to
the term bringing down. That's vague and
ambiguous. Undefined.

BY MR.KERR:

Q. Have you ever used that term to describe --
to introduce yourself, have you ever used that term to
introduce yourself?

A. Used that term bring down?

Q. Yes, sir.

A No, sir.

Q. Well, have you ever used a term similar to

Page 199

that that would be roughly equivalent to that to
introduce yourself, like, for example, "Hi, I'm Allan
McArtor. I'm the man that's going to bring down the
Dallas/Fort Worth Internationa! Airport." Have you
ever made a statement like that?

(A discussion was had off the record between

the witness and Mr. Watler.)

THE WITNESS: | recall meeting with a group
and introducing myself as, "I'm the man Bob
Crandall says will drive a stake in the heart of
American Airlines and destroy DFW Airport."

BY MR. KERR:

Q. When did Bob Crandall supposedly say that?

A. lguess he first - or it's my recollection

he said it first in 1996 and probably several times

after that.

Who told you he said that?

| believe he was quoted in the press.

So somewhere in your files, or you have seen

a press clipping that purports to quote Mr. Crandall to

that effect; is that correct?

A. That's correct.

Q. Have you ever introduced yourself as Allan
McArtor or Mr. McArtor, the man who is going to bring
the Dallas/Fort Worth Airport or Dallas/Fort Worth
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Internationa! Airport to its knees?
A. No.
MR. WATLER:  How does this relate to DOT

content.
MR.KERR:  Well, because --
MR. WATLER:  You've asked him, you've already

been down the road of did you ever introduce
yourself to people at DOT in that fashion.

BY MR. KERR:

Q. Have you ever introduced yourself to anybody
in that fashion?

A. No.

Q. [thinkit's related, | clearly think it's
related. I'm entitled to investigate your motives in
approaching the DOT and if you say your motive is not
to bring down the Dallas/Fort Worth International
Airport and that's your testimony under oath; correct?

A. Correct.

Q.  If there's information you might have
introduced yourself somewhere as a man who's going to
bring the DFW Airport to its knees | guess that would
be inconsistent with your testimony, would it?

A. I've never used that term.
MR. WATLER: Hold it.
BY MR.KERR:

Page 201

Q. You've never used that term; is that right?
MR. WATLER: |don't think that's a question.
If you have a question --

MR. KERR: [l withdraw.

MR. WATLER: | object to counsel's side-bar
and all the self-serving stuff that he had in
there.

MR. KERR:  ['ll withdraw it.

MR. WATLER:  If you've got a question, give
him a question.

BY MR. KERR:

Q. Isit your testimony that you don't ever
recall using a phrase like bringing down the Airport or
bringing the Airport to its knees or are you saying
under oath you would just never use a term like that
because that is not, in fact, your intention, which is
it?

MR. WATLER:  Objection, asked and answered.

Compound.

BY MR. KERR:

Q. Pick one of the two, you just don't recall it
or is it something that you would never say because
that clearly is not your intention, which is it?

MR. WATLER:  Objection, asked and answered.

BY MR. KERR:

Page 198 fo Page 201
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1 a. He hasn't answered that.
2 A. | do not recall it. It is not my intention,
3 and | have the highest regard, respect and confidence
4 in DFW Airport.
5 Q. Why? What's the basis for your respect for
3 DFW Airpori?
7 A'  It's a great Airport.
8 Q. lunderstand that. That's wound up in what
g you just said, but what about it makes it great? What
10 makes it a great airpori?
11 A. In a country where it's airport poor, where
iz airport capacity is at a premium, any airport that can
13 help with the national air transportation system, in my
18 mind, is a great airport.
15 Q. So any airport is a great Airport?
1§ A.  Any airport that positively contributes to
17 the national air transportation system.
18 Q. That's the only way in which you think DFW is
1% a great airport?
20 A. No, it is not the only way.
21 Q. Well, you told me it was a good airport. You
22 made a little speech about why. What's the basis for
23 that?
24 A. It's got seven runways, it's got SO million
25 people enplanements a day. if's supposed to grow to 85
Page 203
1 percent, increase its traffic to over 100 million
2 enplanements in the next 10 to 15 years, three air
3 traffic control towers, ifs bursting at the seams
gate-wise, it can't construct itself fast enough to
meet demand. It is a major cargo hub, it is =
Q. Is it a major passenger hub?
A. It's amajor passenger hub.
8 Q. Any other reasons you think it's a great
airport?
Hd MR. WATLER:  If you give him a chance, |
think he’s listing them for you, counsel.
12z THE WITNESS:  ii's got one of the most
13 sophisticated, albeit complex, but sophisticated
14 air traffic control environments.
15 BY MR. KERR:
16 Q. Anything else?
17 A. That's great enough.
18 Q. Anything else you can think of?
i3 A' Ithink that answers the question.
20 Q. Have you ever had any, ever had any
21 conversations with members of the Dallas/Fort Worth
2z International Airport Board?
23 A. Yes.

Q. With whom?

Al

If you recall, we had some board settiement
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conference efforts ==

Q. Other than settlement. I'm sorry, other than
seftlement.

A. Conversations with the Dallas Mayor.

Q. Mr. Kirk?

A.  Mr. Kirk. Mr. Colmer when he was on the
board.

Q.  How many times have you talked with Mayor

Kirk about Love Field, your airline or plans to fly out
of Love?

(A discussion was had off the record between
the witness and Mr. Watler.}

MR. FOSTER:

Court Reperter, was that last
question regarding Mayor Kirk?

MR. KERR: Yes.

THE WITNESS:  Question again, please?
BY MR. KERR:
Q.  When is the last time you talked to Mayor
Kirk about-when is the last time you talked to Mayor
Kirk?
A. Three months ago.
Q. What was the occasion?
A. He was giving a lunch speech.
Q. How long was your conversation with him?
A. 17,18 seconds.
Page 205
Q. Just exchanged pleasantries, but nothing of
substance about Love Field?
A. No. lraised a question from the floor.
Q. What was your question?
A. Said, “I hope you'll work with us, Mr. Mayor,
to increase the jobs and competition at Love Field.”
Q. By the way, are you for opening up Love Field
for competition from everybody?
A. Everybody that's legally qualified to fly in
Love Field.
Q. How do you characterize legally qualified,
what do you mean by that?
A. If they abide by Federal law that governs
Love Field and -and are a certified air carrier,
Q. In your view they can come in and compete
with you and Southwest at Love Field?
A. Love Field is not an exclusive Southwest
Airport, by any means.
Q. | want to understand what you mean by
competition when you use that phrase, you mean you want
to open up Love Field for anybody that the DOT says by
certificating, the certificating process &an come in
and fly, is that what you're saying?
A. If they comply with Federal law.
Q. That was impficit in being certificated by
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the DOT. If they comply with Federal law -
A. Ithink that's what this lawsuit is over.
Q. What do youmean by if they comply with
Federal law? | want to make sure we're communicating
A. The Federal law, the Airline Deregulation Act
as amended is the governing Federal law.
Q. Soyou want anybody to be able to compete,
any airline to be able to compete at Love Field as long
as they comply with Federal law?
A. It's acase by case basis.
Q. Well, what would be an example of a factor
that would determine an airline on a case by case
basis, whether they would be able to compete out of
Love Field?
MR. WILSON:  Objection, calls for legal
conclusion, calls for speculation.
BY MR. KERR:
Q. Let me seeif | can rephrase the question.
MR. WATLER:  John, how does this have to do
with DOT? We're getting really far afield. Been
here a long time.
MR. KERR: Ithink |1 can wrap it up in one
question.
MR. WATLER: Please do.
BY MR. KERR:

Page 207

Q. | want to make sure we're on the same wave
length and you're not trying to say something that | am
too ignorant of the law or facts to appreciate. When
you say that somebody -- an airline needs to comply
with Federa!l law in order to fly out of Love Field,
what do you mean by that?

MR. WATLER:  Asked and answered.

THE WITNESS:  If they comply with the Airline
Deregulation Act as amended by the Wright
Amendment and Shelby Amendment or any other follow
on Federa! law that might amend the Airline
Deregulation Act, then that airline would be
eligible to at least try to fly out of Love Field.

BY MR. KERR:

Q. lknow they would be eligible to try to do
that, but in your view you wouldn't have objection to
competition from those airlines who did that?

A. No.

Q. Youhad said earlier that when you were
making a speech at the anniversary of the 20th -- 20th
anniversary of deregulation you suspected that there
was a recording made. Why do you suspect that there
was a recording made?

A. It's often the way these conferences are run,
sometimes they provide transcripts later on, and there
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were a lot of microphones and they were using
microphones for questions from the audience, that's
typically what they do if there’s an attempt to record
it.

Have you been offered a transcript or a

recording from that?

No.

You were talking about Mayor Kirk, and the

question that you asked and his response immediately
prior to that. What was the other occasion that you
talked to Mayor Kirk, anything concerning Love Field?

I met with the Mayor in his office.

Approximately when?

1996 or early '97.

Tell me what y'all tatked about?

We talked about the Wright Amendment, Love
Field, jobs, competition, the impact that I felt Legend
Airlines could make on the -- on the community.

I've got a fairly good idea of what you said.

What did he say about those matters?

He listened very intently to what | had to

say.

Other than the contact with Mayor Kirk -- but

did he say anything other than listening intently, by
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the way?
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Oh, yes.
What did he say, in general terms, what did
he say?

In general terms, to the best of my

recollection, the Mayor said that the Airport issues
were complex issues, he was all for jobs, he wanted to
make sure that any activity was lawful and that if it
was lawful then --can’t remember whether he said he or
the city would support it.

Did he give you his view of what he thought

lawful was?

No.

Other than your conversations that - the two
we've talked about, there may have been others prior to
the '96 conversation with Mayor Kirk, have you talked
to any other member of the Dallas/Fort Worth
International Airport Board?

I'm not sure | know all the members of the

Board.

Have you knowingly communicated with --

No.

-- any members of the Dallas/Fort Worth

Airport board? Has anyone done so on your behalf?
No.

MR. KERR: [l pass the witness. Thank you.

Page 206 fo Page 209
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1 EXAMINATION 1 documents described as Deposition Exhibit 2, plus
2 BY MR. POWELL: 2 Exhibit LAl 1 through 164; do you understand what I'm
3 Q.  Mr. McArtor, I'l have just a few questions 3 saying?
H just to make sure we've got a clear record here as best 4 A, Yes.
5 we can. 5 Q. Is Exhibit 3 the only letter, the only
& We were furnished, or I guess Fort Worth was 3 memorandum, the only e-mail, the only document that you
7 furnished documents LA 1 through LA 164. You said you 7 have written of any kind or character whatsoever
8 reviewed those before you came here today? g addressed to anyone at the Depa~ment of Transportation
¥ A. If those are the complete set, yes. 8 that has to do in any way with the subject matter of
10 Q. | believe they are. 10 the docket that is now open up there in the Depa~ment
11 MR.POWELL:  Am | correct, counsel? 11 of Transportation, which is No. 4363, that being the
12 MR. WATLER: | think so. 12 Love Field interpretation proceeding?
13 MR. EDWARDS: | believe it's LAL 13 A.  Yes.
14 MR.POWELL: LAl 1 through 164. 14 Q. So there’s no other document by Mr. McArtor
15 BY MR. POWELL: 15 whatsoever except Exhibit 37
i Q. Is it correct that those are the only 16 A. That is correct.
17 documents that Legend Airlings has in its possession, 17 MR. WATLER:  Let me object to the
18 custody or control that are responsive to the 18 characterization of your earlier question, is that
19 Deposition Notice served on Legend by the City of Fort 13 this letter relates to those administrative
20 Worth? 20 proceedings. | object and disagree with that
21 MR. WATLER:  This additional document that 21 characterization, but his answer stands.
22 was produced this morning, | think it was marked 22 MR.POWELL:  Okay. | didn't mean to the
23 as an exhibit. 23 proceeding.
25 MR.POWELL:  We will add to that Exhibit 1. 24 BY MR. POWELL:
25 MR. WATLER:  I'm not sure that's Exhibit 1. 25 Q. I'mean to the subject matter of the
Page 211 Page 213
1 MR. JOHNSON:  Exhibit 2. 1 proceedings, Love Field, Legend flying at Love Field,
z MR. POWELL: I need to see the exhibits 2 all that sort of thing, I'm not talking about your
3 anyway. Would you hand me those? Let me amend my 3 certification proceeding, which is a different
H question. 4 proceeding, that's No. 3667, but the subject matter of
s BY MR. POWELL: 5 the five issues that are pending in the current Love
& Q. Exhibits LAI 0001 through LAl 00164, plus & Field interpretation proceeding, which is docket 4363,
3 Exhibit 2 to your deposition, is it your testimony that Exhibit 3 as | understand your testimony is the only
g those were the only documents within the possession, 8 document of any kind or character whatsoever that Mr.
g custody or control of Legend Airlines, Incorporated, 3 MecArtor has forwarded or signed or delivered to the
ic that fali within the documents requested by the Notice 10 Depa~ment of Transportation; is that correct?
11 of Deposition with a Request For Production attached to 11 A. I'm trying to replay your question.
12 it? 12 Q. Do you want me to try it again?
13 A.  Yes. 13 A Yeah.
1¢ Q. Do you know of any documents that have been 14 Q. What I'm trying to find out is can we have a
s withheld and not produced? 15 complete record that Exhibit 3 to your deposition is
15 A*  No. 18 the only letter or document of any kind that you have
17 Q. Astunderstand it, Exhibit 3, we've been 17 prepared and sent to the Depa~ment of Transportation
18 over this time and time again, is the only document in i8 with your name on it that has anything to do with the
1% that entire pile that has your name on it? 19 five issues that are currently pending before the
20 MR. WATLER:  Well, | think that's a 20 Depariment?
21 mischaracterization. 21 MR. WATLER:  You have prepared with your name
2z MR. POWELL:  No, | don‘t think it is. 22 on it. Once again, | believe the --
23 BY MR. POWELL: 23 BY MR. POWELL:
23 Q.  Exhibit 3 is the only document that purporis 24 Q. [l break It down if you want me to.
2 25 MR. WATLER:  Well, what I'm thinking of that

wn

to be signed by T. Allan McArtor among that class of
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Page 214
may be problematic is the official pleadings, if
you will, for lack of a better word, that have
been filed, because his name is on those.

MR. POWELL: 1see your point. It's a good
point.
MR. WATLER: !don't mean to.

BY MR.POWELL:
Q. I'mnot talking about documents that have
been filed in the docket that we can all go on the
Internet and look at or go up there and look at —
(A discussion was shad off the record between
the witness and Mr. Watler.)

MR. WATLER: 1needone of y'allto hangona
~ minute.
MR.POWELL:  TI'li be quiet.

(A discussion was had off the record between

the witness and Mr. Watler.)

(A discussion was had off the record.)

BY MR. POWELL:

Q. Okay. Do you want me to try another question
or do you want to try to respond to one of my earlier
questions?

A. Best of my knowledge that’s the only
document.

Q. Everything else that's gone up there, as |

Page 215
understand it, that you felt was in any way responsive
to the Notice is something Mr. Edward Faberman has
prepared and sent?
A. That's correct.
Q. This other fellow, what's his name, the
lobbyist, former -- Hall, he hasn't sent anything up
there?
A. No.
Q. He hasn't written any letters to any
Congressmen that he wanted forwarded on to the DOT or
anything like that?
A. Not that I'm aware of.
cl. Let's talk alittle bit about Mr. Faberman.
As lunderstand it, Legend is involved in two dockets
pending before the DOT right now; is that right? Let's
count -
No.
Let's don't count out. Let's -- except for
the American Airlines, British Airways documents that
Legend has involved itself in, let's put that aside.
You've got your certification, which is 3667; right?
A. Correct, right.
Q. And you've got this Love Field interpretation
proceeding which is 43637
A. That's right.
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Q. Do you have another docket pending up there?

A. The Airline Competition Guidelines, |
believe, is a docket that's open.

Q. Okay, that's one. Anything else you can
think of?

A. No.

Q. Okay. The documents that are sent here LAl 1
through 163, which docket were they supposed to be
pertaining to?

A. They're not necessarily intended to be part
of the docket.

Q. Were they sent up there as a part of your
certification proceeding by Mr. Faberman? He's your
lawyer in that -- Mr. Faberman is your lawyer in the
certification proceeding, is he not?

A. He's one lawyer.

Q. Heis one who has entered an appearance
before the DOT for Legend Airlines in 3667, the
certification proceeding?

A. Yes.

Q. And he's also entered an appearance for
Legend Airlines in the Love Field interpretation
proceeding.

A. That's correct.

MR. WILSON:  Off the record

Page 217

(A discussion was had off the record.)
BY MR. POWELL:

Q.

A.

©

pro>

o>

o >

Did you review Mr. Faberman's letters of 1

through 164 before he sent them out?

I don’t know that | have reviewed all of

those letters before they went out.

Is it generally your practice to review what

Mr. Faberman writes and submits to the Department of
Transportation?

That's correct.

Before he sends them?

That's correct.

So you have reviewed it and approved it in

most cases then before it's sent?

Yes.

And do you think that on most of these 1

through 164 you did review and approve them before they
were sent?

Yes.

What's in there is the official statement and
improved statement by Legend Airlines?

The letters speak for themselves.

But I'm asking whether they were sent with

authority by you as the chief man at Legend Airlines?
Yes.

Page 214 to Page 217
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Page 2-f 8 Page 220
3 Q. They were? The answer is yes, they were? 1 MR. KERR: Have you got much on Continental?
z  A*  1just said yes. 2 MR. JOHNSON:  No.
3 Q. Okay. | want to come back to that, but let 3 BY MR. POWELL:
% me ask a few gquestions about Continental so Mr. Wilson 5 & Is it your testimony, Mr. McArtor, that the
5 can leave. Has there been a meeting between Legend and 5 letters that we've been furnished as Exhibits 1 through
£ Continental Express or Continental Airlines for the 6 164 were not pertinent to either of the dockets we've
7 purpose of coordinating contacts or efforts with the 7 described, either your certification docket or the Love
g Depariment of Transporiation? 8 Field interpretation docket?
g MR. WATLER: | believe that question has been 9 A* | don't believe | said that.
10 asked and answered, but answer it again. 10 Q. Okay. What is your testimony about that
11 THE WITNESS: No . 11 subject?
12 BY MR. POWELL: 12 A. Ibelieve I said | wasn't - I didn't
13 Q. Has there been a meeting between Legend 13 necessarily think that those letters were intended to
13 Airlines and anyone at Continental Airlines for the 14 be a part of dockets.
15 purposes of coordinating efforts with Congressional 15 Q. | understand they were not infended to be
16 persons or staffs? 16 filed as a part of dockets, were they?
7 A. No. 17 A. Depends on the letter. That's not our
8 Q. Have there been any joint strategy type 18 decision.
19 meetings or agreements cut between Legend Airlines and 19 Q. Well, did you -~ do you know whether any of
20 Continental or Continental Express? 20 these letters, 1 through 164, have been filed as a part
21 A. Ho. 21 of either the certification docket or the Love Field
22 Q. How about the same guestions with Southwest, 22 interpretation docket?
23 have you had any meetings or strategy sessions with 23 A. | don't know that.
28 Southwest Airlines or anybody representing Southwest 24 Q. Do you know -~ do you think that some of them
23 Airlines about how to approach the Depariment of 25 might have been intended by your counsel to be put in
Page 219 Page 221
3 Transporiation? 1 one of those two dockets?
2 A. No. 2 MR. WATLER:  The letters or the substance of
3 MR. WATLER:  If y'all hadn't kicked them out 3 the letters?
4 of the City we might have had some. 4 MR. POWELL:  The letters themselves.
s BY MR. POWELL: 5 THE WITNESS:  Whether they were intended to
€ Q. Have you had any meetings with the City of 6 go to a docket?
7 Dallas or any of their lawyers or representatives. 7 BY MR. POWELL:
g MR. FOSTER: | object to that to the extent 8 Q. Right, right.
3 it invades the common interest privilege. 9 A. I'm not aware of any intent to go to a
10 BY MR. POWELL: 10 docket.
13 Q. I'mjust asking if you had such meetings? 11 Q. in fact, your counsel, as | read the letters
iz A.  Have I? 12 that we were furnished, did not send copies of any of
13 Q. Has anyone on behalf of Legend? 13 these letters 1through 164 to any of the other lawyers
14 A. Not that I'm aware of. 14 for any of the other parties in any of those dockets,
15 Q. Got kind of an interesting environment here. L5 did it?
ig D6 you know whether any of your lawyers have met with 18 A. I'm not aware that any copies were sent.
17 the lawyers for the City of Dallas for the purpose of L7 MR. WATLER:  Objection, also calls for
18 doing anything with respect to the Depariment of 18 speculation.
13 Transporiation? 19 BY MR. POWELL:
20 A.  I'm not aware of any meetings. 20 Q. | am curious about the copies of the letters
21 MR. POWELL:  Randy, | think that's all { have 21 we got, Exhibits 1 through 164. None of them shows any
22 on that. 22 carbon copies to anyone, including yourself. The
23 MR. WILSON:  Appreciate the courtesy, Mike. 43 letter that you got, that you have at your office, or
24 BY MR. POWELL: 24 that you've now turned over to counsel, did it show
25 Q. Isityour testimony - 25 that -- any of these letters show that carbon copies
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were sent to anyone?
| can’t answer that question.
What I'm getting to and I'll just ask you
right outright, have the cc's been redacted off these
documents we've been furnished, Exhibits 1 through 164?
| believe so, yes.

BY MR. POWELL:

Q.
A.
Q.

>

o> 0

o>

When was that done?

When the documents were redacted.

What else was redacted from these documents,
besides the obvious redactions from two or three of
them that have been marked here, Exhibit 5, we've got
some redactions and Exhibit 4 we've got some
redactions, and you say the cc's were redacted from all
the documents, you believe?

I don't KNnOw if they were redacted from all

the documents or not.

Was it the intention to do it to all of them?

| don't KNOW the answer to that.

Except for the ¢c's and the obvious

redactions on Exhibits 4 and 5, what else was redacted
from LAl 1 through 164 before they were turned over to
the City of Fort Worth?

Nothing that I'm aware.

Why were the cc's redacted?
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MR.

MR.

.KERR:

. POWELL:
. JOHNSON:
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I don’t think cc’s are responsive to --to
the document request.
Who were the cc's on these letters?
Have to be on a letter by letter basis.
Let's do it that way if we need to.
I don’t know the answer to it.
{ don't want to interrupt you, but
on behalf of my client| want to make the demand
on the record you produce them.
Let's get them right now.

Paul, there's no way you can
justify removing cc's off of these things.
WATLER:  We'll take it under advisement.
KERR:  Go get them.

WATLER:  Since when did youputona

black robe, Mr. Kerr?

KERR: 1didn't. | want you to go get

them.
WATLER:
that.
KERR:  Well, | apologize, Mr. Watler, but

I've never had anybody make a claim of --
WATLER:  [I've never had anybody that

asked nothing but protracted questions for the
purpose of prolonging a deposition on a bunch of

Well, you don't speak to me like

ALLAN MCARTUR
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minutia that doesn't matter, as all three of you
gentlemen have been doing this afternoon.
MR. KERR:  Will you please go get the
redacted portions of those documents?

MR.WATLER:  We will take it under
advisement.

MR. POWELL:  We'll take a break.

MR. JOHNSON:  Take a break, because --

MR. POWELL: | haven't asked any protracted
questions.

MR. WATLER:  You've just only gotten going,

Mike.

MR. POWELL: | was just going to finish until
| got to the cc.

MR. JOHNSON:  Thank God somebody was sharp

enough to figure out that -

MR. WATLER:  Well, | object to counsel's
side-bar.
MR. POWELL:  Why don't y'all take a break?
MR. WATLER:  Are we off the record?
MR.KERR: Let's go off.
(A recess was taken from 2:59 p.m. until 3:05
p.m.)

BY MR. POWELL:
Q. Just some very background type information,

Page 225
Mr. McArtor. What other companies are you on the Board
of Directors of, just so we'llknow who you are?

A. I'mon the board of Excel Communications.
I'm on the board of Pilkington Aerospace.

THE COURT REPORTER:  I'm sorry?

THE WITNESS:  Pilkington Aerospace, Inc. I'm
on the board of Angel Technologies, Inc.

BY MR. POWELL:

Q. Okay. As | read your biography or
biographical information, you left Federal Express in
19947

A. That's right.

Q. What did you do right after you left Federal
Express?

A. Attempted to develop a number of

entrepreneurial type activities, consulting.

Were you associated with any other company?

No.

Did you have a business name, like Mr.

McArtor Consultants or something like that?

| called myself McArtor Enterprises for a

while.

Was that in Memphis?

That's right.

When did you first get involved with Legend,

> 220
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. Page 226 Page 228
| or the idea that has now become Legend? 1 with respect to Alliance Airport when you were the FAA
2z A Intogs. 2 Administrator?
3 Q. And was that from your conversation with Mr. 3 A. It was -- it was | who made the decision to
4 Ledbetter, or how did that happen? Just tell me how it 4 federally sponsor the development program at Alliance.
5 came about. 5 Q  All right. So during the ‘87 to ‘89 time
£ A, Thats where the idea began to germinate. 6 frame you had as much contact and as much familiarity
7 d. What contact had you had with Dallas Love 7 with DFW Airport and Dallas Love Field as you did other
g Field prior to that 1988 conversation you had with Mr. 8 airports in the country?
5 Ledbetter? 9 A. That's correct.
10 A, Well, as FAA Administrator | was very 10 Q. And starting in ‘96 you began to research
i1 familiar with Dallas Love Field, as | was with DFW 11 Dallas Love Field?
12 Airport. 12 A. That's correct.
13 Q. So you became familiar with Dallas Love Field 13 Q. And then by 1988 you were in a position to
14 at the time you were the FAA Administrator, which was 14 brief the Depariment of Transportation on the history
s in ‘87 to 897 15 of Dallas Love Field?
16 A. That's correct. 16 A. In part, yes.
17 Q. Besides what you learned as FAA 17 Q. When --when did you first meet -- you said
18 Administrator, what other information did you have or 18 11years ago, Mr. Faberman?
19 had you obtained about the legal structure pertaining 19 A*  Yes.
20 to Dallas Love Field or the history of Dallas love 20 Q. So that would have been in 19887
21 Field or anything of that nature? 21 A 7.
2z A. In 1986 is when | began to research that. 22 Q. 1987. How did you meet Mr. Faberman for the
23 Q. Okay. So you testified earlier that you told 23 first time?
24 Ms. McFadden and others about the Southwest litigation 24 A.  Hewas at the FAA.
25 and the history of Dallas Love Field. Is that based on 25 Q. He was a lawyer at the FAA?
Page 227 Page 229
1 research you've done since 18967 1 A*  Yes.
2 A, That's correct. 2 Q. What was his job duty'? What were his duties
3 Q. You weren't involved at any time back in the 3 at the FAA?
4 ‘79, ‘80, ‘81 time frame in any of the activities that 4 A. Hewas, | believe his title was Associate
5 went on back then, were you? 5 General Counsel.
s A No. 6§ Q. Did he have responsibiliies with respect to
7 d. While you were the FAA Administrator did you 7 the perimeter rule at National Airpori?
g have any specific actions with respect to Dallas Love 8 A. He was very much involved in that.
g Field that would give you intimate knowledge of the 9 Q. Were you also involved in that?
10 situation at Love Field and how it had been structured Lo A. Yes.
11 legally and how DFW came to pass and that sort of 11 Q. Was the perimeter rule at Nafienal Airport
iz thing? 12 imposed during your 10 years as FAA Administrator?
13 A ves. 13 A. No.
14 a. What did you do then? What happened? 14 Q. Was it before or after?
15 A. lwas very familiar with DFW Airport. 15 A. Before.
16 a. And how did you gain that familiarity? 16 Q. Mr. Faberman was involved in the original
17 A. Itwas one of the airports under the FAA 17 regulations pertaining to that perimeter rule, was he
18 control. 18 not?
13 Q. Were you more familiar with it than you were 1% A. | can't answer that guestion.
20 with any other airport in the United States? 20 Q. Have you discussed that time frame with him
21 A Not necessarily. 21 at all?
22 Q. Didyou get involved in Alliance Airport when 22 A, Yes.
23 you were the FAA Administrator? 23 Q. When did y'all have that discussion?
22 A.  Yes. 24 A.  From 86 forward.
25 Q.  What were your duties and responsibilities 25 Q. So you first knew him when you were at the
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Page 230 Page 232
1 FAA from 1987 to '89. Then did you continue in contact 1 A.  That he resigned from legend -- or from
2 with him after that time period? 2 American Airlines.
3 A. No. 3 Q. Have you asked him that question, why he left
4 Q. When did you - 4 American Airlines?
5 A. |saw him at functions, industry functions, 5 A. No.
6 if that answers your question. 6 Q. Has he volunteered any information to you
7 MR. WATLER:  Excuse me a second. 7 about the circumstances under which he left American
g (A discussion was had off the record between 8 Airlines?
9 the witness and Mr. Watler.) 9 A. Yes.
10 BY MR. POWELL: 10 Q. What has he told you?
11 Q. Do youneed to say something? 11 A. Said he and Bob Crandall could no longer get
12 A.  (Witness shakes head.) 12 along, and he left.
13 Q. Trace for me what you think his history has 13 Q. That's what he said?
14 been since 1987? 14 A. That's correct.
15 A. My recollection? 15 Q. Has he ever discussed with youanything about
16 Q. Yeah, what you know. 16 American Airlines?
17 A. He was employed as VP Government Affairs for 17 MR. WATLER:  Well, | object to that. | mean
1g American Airlines. 18 you're talking about a man who was counse! for
19 Q. When did you first learn that? 19 Legend Airlines in contested matters -- excuse me
20 A.  Whatever year that occurred. 20 -- counsel! for Legend Airlines in contested
21 Q. Whendid he cease being a vice-president of 21 matters that American is also a party to. So |
22 American Airlines? 22 think you're necessarily inquiring into
23 A.  Either ‘95 or ‘96, I'm not sure which. 23 attorney/client privileged matters and I'll
24 Q. Did youlearn about that when it happened, 24 instruct him not to answer on that basis.
25 that he was no longer employed by American Airlines? 25 BY MR. POWELL:
Page 231 Page 233
1 A.  I'm sure ! did. 1 Q. Has he ever discussed with you any fact or
2 Q. Soin 1995 or 1996 you learned that Mr. 2 thing he knew about American Airlines prior to the time
3 Faberman was no longer associated with American 3 you hired him as counsel?
4 Airlines? 4 MR. WATLER:  Same instruction, if it was in
5 A. That's correct. 5 context within contemplation of hiring him as
6 Q. Had you -- at that point in time did you 6 counsel.
7 decide to try to hire him for Legend? 7 THE WITNESS:  State your question.
g A. Atwhattime? 8 BY MR. POWELL:
e Q. 1995,619967? 9 Q. Inconnection with your decision to hire Mr.
ic A.  No. Lo Faberman as counsel, did he discuss with you any of his
11 Q. When did you employ him first to be in any 11 experiences or knowledge about American Airlines?
12 way an advisor or consultant, a lawyer for Legend 12 A. No.
13 Airlines, or for the idea that became Legend Airlines? 13 Q. Have you ever seen any documents that Mr.
14 A, ‘96. L4 Faberman has with him that he got as a result of his
15 Q. Canyou give me a date? LS employment by American Airlines?
16 A. Summertime. L6 A. No.
17 Q. Did youcall him or did he call you? 17 Q. Has he ever shown you any American Airlines
1€ A. | called him. 18 business plans or legal strategies or memorandums of
19 Q. Did you go visit with him then, get an 19 law or anything like that?
20 appointment with him? 20 A. No.
21 A. ldon't recall when we first talked. 21 Q. Has he ever told you that he has such things?
22 Q. What do you know about the circumstances 22 A. No.
23 under which he left American Airlines? 23 Q. Have you been in meetings where Mr. Faberman
24 A.  Very little. 24 says what we might characterize as unkind things about
25 Q. What do you know? 25 American Airlines?
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Page 234 Page 236
1 MR. WATLER:  Objection, I think you're 1 MR. WATLER:  That wasn't apparent from your
2 getling into altorney/client privileged 2 question.
3 discussions. 3 BY MR. POWELL:
4 BY MR. POWELL: 4 Q. Il make that apparent to the question.
5 Q. Where other people were present. You said, { 5 Where you have been with Mr. Faberman -- lef's just
6 wrote down earlier you said in the meeting with Ms. 3 talk about this DOT - in the presence of some employee
7 McFadden, Mr. Faberman said a number of things about 7 or officer of the Depariment of Transportation, what
g American. | believe you said that they were engaged in 8 have you heard Mr. Faberman say about American
E predatory practices, that American was attempting to 9 Airlines?
10 misuse the Texas Court system, to abuse the Court 10 MR. WATLER:  Counsel, | think we've been over
11 system, to eliminate competition for itself and to 11 all those meetings today.
1z eliminate competition for its DFW hub. Have you been 12 MR. POWELL: | seriously doubt we have.
13 in meetings where Mr. Faberman said things like that? 13 MR. WATLER:  Well, | don't at this point.
14 A.  Yes. 14 BY MR. POWELL:
15 Q. What other things that might be considered to 15 Q.  You've been in the presence of Mr. Faberman
16 be disparagements of American Airlines have you heard 16 in the Department of Transportation on numerous
17 Mr. Faberman say? 17 occasions, have you not?
18 MR. WATLER:  Objection, calls for 18 A. No.
i? speculation, number one; number twg, in what 19 Q. You and Mr. Faberman haven't been over there
20 context are you talking about? Talking about June 20 meeting about your 401 Application on the --
21 12th meeting, are you talking about private 21 MR. WATLER:  Objection. Asked and answered.
22 conversations Mr. McArtor has had? 22 We've been down all this road before.
23 MR. POWELL: !l try to do better. I'll try 23 THE WITNESS: No.
28 to do better. 24 BY MR. POWELL:
25 BY MR. POWELL: 25 Q. Would you agree with me Mr. Faberman has a
Page 235 Page 237
1 Q. Have you been in the presence of Mr. Faberman 1 very negative view about American Airlines?
2 and third persons when Mr. Faberman said disparaging 2 MR. WATLER:  Objection, calls for
3 things about American Airlines? 3 speculation.
! MR. WATLER:  What do you mean by disparaging? 4 MR.POWELL: | can read the papers and see
5 MR. POWELL:  It's a common word. 5 that.
6 THE WITNESS:  Not common in the course of 6 MR. WATLER:  They speak for themselves, then.
7 this deposition. Define disparaging for me. 7 You're asking him to characterize someone else's
g BY MR. POWELL: 8 state of mind.
s Q. Disparaging is that they're violating the 9 BY MR. POWELL:
10 law, that they're attempting o engage in unlawful 10 Q. You know Mr. Faberman pretty well, don’t you?
11 behavior, that they are attempting to do things that 11 MR. WATLER:  That's yes or no.
1z they're not permitted to do under the law or under DOT 12 THE WITNESS:  Yes.
13 regulations or under DOT policy. 13 BY MR. POWELL:
14 A. No. 14 Q. Talk to him a lot?
15 Q. He has never accused American of any of that? 15 A. Yes.
i A. Ho. 16 Q. Visit his offices frequently?
17 Q. What have you heard him accuse American of? 17 A. Yes.
18 A. Unfair competition, among other things. 18 Q. Does he come down here some?
19 MR. WATLER:  Hold on. | object. | mean 19 A. Some.
20 that's global, object on the basks of 20 Q. How often does Mr. Faberman come to Dallas
21 attorney/client, don't disclose anything that's 21 County, Texas?
22 attorney/client. 22 A. ldon’trecall the last time.
23 MR. POWELL:  I'm talking about when he’s in 23 Q. Have you seen him in Dallas County, Texas?
23 the conversation with Mr. Faberman and there was 24 A. ldon'tknow.
) some third person. 25 Q. When you say he comes down here --
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Page 238 Page 240
! A. ldon't know if he's been here. 1 MR. POWELL:  Well, I'm kind of waiting to get
2 Q. Does he have a regular ongoing business 2 a verdict on whether you're going to produce the
3 relationship with Legend Airlines? 3 documents.
4 A. Yes. 4 MR. WATLER:  Are youready to get to that?
5 Q. And as aresult of that relationship he sends 5 We'll get to that? Are you ready to move on?
6 communications in to Dallas County, Texas, quite 6 MR. POWELL:  I'mready to know that anytime.
1 frequently, does he not? 7 | wanted to know that 10 or 15 minutes ago. What
8 A.  Yes. 8 have y'all decided?
9 Q. And you did testify that he comes down here 9 MR. WATLER:  We can go off the record and
10 sometimes, you know he's been in Dallas County, Texas, 10 talk about it.
11 or in Tarrant County, Texas, even better? 11 MR. POWELL:  No, | want it on the record. |
12 A. Itestified he has infrequently. You asked 12 want to know whether y'al! are going to produce
13 me when, and | can’t recall when he’s been here. 13 the documents.
14 Q. Has he come down for the purpose of meeting 14 MR. WATLER: 1told you we have it under
15 with Legend Airlines personnel? 15 review. | have not looked at the information that
16 A.  Yes. 16 you've asked for. We're making efforts to pull
17 Q. Where do those meetings take place? 11 the documents together in a fashion that i can
18 A. Sincelcan’t recollect when he’s been here 18 review them and make a determination of handing
19 I'll change my answer to say | don’t know if he’s been 19 them to you. The documents are not here in the
2¢ here or not. 20 room available at this time for us to do that. |
21 Q. When he comes down here does he fly into DFW 21 expect it to be momentarily.
22 Airport? 22 MR. POWELL:  You told me a few minutes ago
23 A. Are we making an assumption that he's been 23 that Joe was going to go look and he's now back
24 here now? 24 sitting in here, so | thought maybe that was
25 Q. No, I'm going by what you said. 25 finished.
Page 239 Page 241
1 MR. WATLER:  Mr. Powell, what does this have 1 MR. WATLER:  Well, do you want me - first
2 to do with the stated purpose of this Deposition 2 off, this is not my deposition today, but as a
3 Notice? 3 courtesy to you guys, because you made the
4 MR. POWELL:  I'm trying to find out the 4 request, we have gathered the documents, we have
5 connection between - 5 endeavored to copy them with the information that
6 MR. WATLER:  |know what you're trying to 6 you're looking for, not redacted, so that they
7 find out. 1 would be available. | intend to review those
8 MR. POWELL:  Trying to find out conrections 8 before | hand them to you. The copying process
9 between Mr. Faberman and this gentleman and the 9 has not been done and | have not reviewed them.
10 DOT and Legend Airlines. 10 Okay. That's where we are exactly.
11 MR. WATLER:  Why don't you ask? You know 11 MR. POWELL: |tell you what, let's do this,
12 those direct questions have been answered. You've 12 let's try to short-circuit this. Let's have you
13 got an obvious other purpose for asking these 13 go get the documents, we'll look at these
14 questions. You're pursuing an agenda that's 14 documents I've got here, these redacted documents,
15 completely unrelated to what the stated purpose of 15 we'll go through and let the witness tell me who
16 this deposition is and what the real reason for 16 the cc's and the bec's were on each of those
17 discovery in this lawsuit. It apparently is a 1 papers.
18 personal agenda and -- 18 MR. WATLER:  Be happy to check on the status
19 MR. POWELL:  No, it's not a persona! agenda. 19 of the copying. Believe me, | have no purpose to
20 MR. WATLER:  It's personal to American 20 belabor this today. So any suggestion or thought

Airlines. If American Airlines has a beef with --
with Mr. Faberman, I'm sure they can address it
without having to take up all the parties’ time,
including Mr. McArtor's time in this deposition
here today.

N RN
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MR.
MR.

that we're trying to belabor this is completely
afield here. As we speak | think they may be
walking in the room.

JOHNSON:  Yeah, here they come.
POWELL: They came in a little bit, then
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they turned around and went back out. 1 MR. WATLER:  Objection, the document speaks
{Brief pause for Mr. Watler to review 2 for itself.
documents.) 3 MR.POWELL:  No, I'm nct looking at the
4 MR. WATLER:  Hereis a set of the documents 4 document. I'm looking at the intent with which
5 that include the cc’s in unredacted form, LAl Of 5 the document was sent.
5 through 164. 5 MR. WATLER:  Document speaks for itself.
{A discussion was had off the record.) 7 MR.POWELL: It doesn't speak for itself.
8 BY MR. POWELL: 8 MR. WATLER:  Okay.
9 Q. Mr. McAror, first took at LA 0001. Lets 3 BY MR. POWELL:
10 mark that as an exhibit. Let's mark the one thafs 10 Q. Isit correct to say that all these documents
11 got... 11 that did not have a DOT docket number on them were sent
12 {EXHIBIT{S) NO. 7 MARKED.) 12 to the Depariment of Transportation as sort of not an
13 BY MR. POWELL: 13 official act on behalf of the Department of
14 Q. Marked as Exhibit 7 McArior, a letter dated 14 Transportation or Legend Airlines? That's a bad
15 September 18th, 1998, to Ms. McFadden with Mr. 15 question.
16 Faberman'’s signature with a carbon copy o Tom Ray who 16 MR. WATLER:  Obijection, calls for
17 is a lawyer at the Depariment of Transportation; 17 speculation.
18 correct? 18 BY MR. POWELL:
13 A, That's correct. 19 Q. What I'm trying to find out, I'm trying to
20 Q. Were there any bce's on here that were not 20 find out why these documents were sent to the DOT,
21 shown to us? 21 Exhibits 1 through 164. Can you just answer that
22 MR . WATLER: No. 22 question?
23 BY MR. POWELL: 23 A. They're an attempt to inform.
24 Q. 1guess the answer is no. This letter, 24 Q. Inform the DOT?
25 Exhibit 7, is after the docket No. 4363 was started, 25 A. That's correct.
Page 243 Page 245
1 was it not? 1 Q. For what purpose?
2 A. That's correct. 2 A. Attempt to inform the DOT of matters
3 Q. Was that letter intended tc be a part of 3 important to Legend Airlines and things to which we
4 docket 43637 4 think their attention should be called.
5 A.  That's the Department's decision. 5 Q. But they are not a part of an official docket
3 Q. Well, but normally when you file something up 3 up there?
7 there you put a docket number on it and that helps them 7 A. They may or may not be.
g make that decision, does it not? 8 Q. What I'm saying,  said Exhibits 1 through
g A.  What's your guestion? 3 164. | meant pages 1 through 164; do you understand
i Q. My question is this. Was that letter Exhibit 10 that?
11 7 sent up there for the purpose of having some impact 11 A.  Tunderstood.
1z on Mr. Ray and Ms. McFadden in docket 4363 or was it 12 Q. You are -- let me take just a minute to look
12 not? 13 through some of these here. | really find very few
12 A.  No. 14 additional cc’s on these than --than | saw on the
15 Q. It was not sent up there as a part of an 15 others, but here’s one, let's see, let's mark this one.
16 official proceeding going on then in the DOT, was it? 16 {EXHIBIT{S) NO. 8 MARKED.)
17 A.  No, 17 BY MR. POWELL:
18 Q. Jtwas just a private communication from Mr. 18 Q. Here’s Deposition Exhibit 8 McArtor. This is
19 Faberman to Ms. McFadden? 19 a letter July 7th, 1938, this is the “I wanted to make
2 A. On behalf of Legend Airlines. 20 sure you had a report an the Fort Worth Circuit's”
21 Q. So Legend Airlines, through Mr. Faberman, 21 letter that Mr. Faberman sent, there’s a lot of carbon
2z sent Exhibit 7 up to the DOT, not for the purpose of 22 copies on there. Can you identify that as a true and
23 any legal proceeding that was going on in the DOT, not 23 correct copy of the letter that was sent by Mr.
24 for the purpose of doing anything official; is my 24 Faberman on behalf of Legend Airlines?
23 statement correct? 25 A. Go ahead.
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Q. Can you?

A. Yes.

Q. What was the purpose of sending that letter
to all of those carbon copy people?

MR. WATLER:  Objection, calls for
speculation.

BY MR. POWELL:

Q. Canyouanswer?

A.  What's your question?

Q. What was the purpose of sending that letter?

A. To inform.

Q. What was the purpose of sending it to all the
people who are shown as carbon copies?

A. To inform all the people.

Q. Toinform them to what end?

A. Toinform them of matters important to Legend
Airlines that we felt should be brought to their
attention.

Q. Towhatend?

MR. WATLER:  The document speaks for itself.

BY MR. POWELL:

Q. What were you wanting them to do for you?

A. |want the Department of Transportation to
intervene in the lawsuit.

Q. Soyouweresendingthema letter,oryour

Page 247
counse! was, Exhibit 8, for the purpose of inducing
them to take some actionina pendinglawsuit; is that
right?
To inform them about  the matters, yes.
And were you trying to give them information
just so they'd be better informed citizens, or were you
trying to induce them to take some particular action?
This letter was an attempt to inform.
And Exhibit 7, was this an attempt to inform?
That's correct.
To what end?
To inform the Department of what was going on

o>
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in the lawsuit and the events surrounding the lawsuit.

At that time they had already taken some

action, did they not, had they not, by the time Exhibit

7 was sent?

A. That's correct.

Q. You knew that there were not supposed to be
ex parte contacts with the Department after the time
the docket was commenced, did you not?

MR. WATLER:  Objection, mischaracterization.

BY MR. POWELL:

Q. Youknew that, didn't you?

A. No.

Q. You -- as the FAA Administrator, you weren't
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Page 248

familiar with the Department's rules on ex parte

contacts?

Yes.

All right. Did you know that there were not

supposed to be ex parte contacts about matters
pertaining to the docket once the docket was commenced
or did you not know that?

If you'll -- if you'll check it, this could

have been put into the docket depending whether the
Department chose to or not.

Could have been, butit was sentto Ms.

McFadden, who's the General Counsel of the agency that
is administering this docket and was going to be the
decision maker; correct?

I don’t know that she’s to be the decision

maker.

I'm not saying -- somebody in the Department

will be; correct?

Correct.

It was sent by a lawyer representing Legend

Airlines, Inc., was it not?

Right.

It was copied to another lawyer in the

Department of Transportation, was it not, Mr. Tom Ray?
Right.

oropropr

Page 249
But not to any other party who was
participating in the matters pending before the
Department of Transportation; is that correct?
That's correct.
Did you see this letter, Exhibit 7, before it
went?
Yes.
Did you approve the sending of it to Ms.
McFadden and Mr. Ray without serving it on any of the
other parties to the docket?
| approved the sending of the letter to Ms.
McFadden.
Can you answer the rest of my question? Did
you approve sending a copy to Mr. Tom Ray?
Yes.
Did you approve not sending copies to any
other party or the counsel for any other party who were
participating in the matters pending before the DOT?
No.
That's Mr. Faberman's decision?
No.
Whose decision was that?
To my knowledge, it wasn’t discussed.
Well, somebody made a decision not to do i,
did they not?
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1 A.  Yes. 1 see what I'm talking about, here’s a motion Legend
2 Q. And who was that person? 2 filed in docket No. 3667, the motion of Legend
3 A.  To not send it to somebody? 3 Alrlines, Inc., for leave to file a redacted form of
4 Q. Right, to not do something is just as much a 4 document.
5 decision as to do something. 5 A. Correct.
6 MR. WATLER:  If if's been made. If a person & Q. That's what you do pursuant to DOT
7 has a present sense thought process regarding it. 7 regulations when you want to file a document that you
8 MR.POWELL:  That's nonsense. 8 don’t want the whole world to see, because you've got
9 BY MR. POWELL: 3 some confidential information in there; right?
10 Q. Did you approve not putting a docket number 10 A. Right.
i1 on that letter, Exhibit 77 11 Q. You're familiar with that procedure?
12 A. | did not approve that. 12 A.  Yes.
13 Q. Did you disapprove of it and it was done 13 Q. Ifs a procedure under 14 CFR 302.35 C.
14 anyway? 14 You've used that?
i5 A. No. 15 A. Yes.
16 Q. Did Mr. Faberman recommend to you that you 16 Q. And in your certification docket you've filed
17 not put a docket number on it? 17 some things that, because they contain trade secrets or
18 A.  No. 18 confidential information, as you see it for Legend, you
19 Q. Have there been any letters since September 19 have not put it as public record?
20 18th, 1998, to Ms. McFadden from Mr. Faberman? 20 A.  That's correct.
21 A*  No. 21 Q.  In connection with Exhibit 9 did Legend
22 Q. Have there been any letters since September 22 Alrlines in any way file any sort of a motion, request
23 18th, 1998, to-from Mr. Faberman to anyone at the 23 or other effort to try to get the Department of
24 DOT that you know about, that have not been filed in 24 Transportation to hold what's been redacted from that
25 the docket-with a docket number on it and a style, 25 document confidential pursuant to the DOT's
Page 251 Page 253
1 case number and all that sort of thing? 1 regulations?
2 A*  Not that I'm aware. 2 A. No.
3 Q. Did anybody from the DOT contact you or Mr. 3 Q. So you did not tell the DOT that anything in
4 Faberman about Deposition Exhibit 7 and say you can't 4 Exhibit 9 is confidential?
5 do that anymore? 5 A. That's correct.
6 A.  Not that I'm aware. 6 Q. Did you not expect the DOT to file Exhibit 9
7 Q. Did anybody from the DOT contact you or Mr. 7 in a docket?
g Faberman and say don't send us any more documents that 8 A. 1 didn’'t expect nor not expect.
3 you don't serve on other parties to these proceedings? 9 Q. So as far as you were ¢oncerned the DOT could
10 A.  Not that I'm aware. 10 have taken Exhibit 9 and put it in a docket and printed
11 Q. Who is Dave Bennett? 11 it out on the Internet?
12 A. | dont believe | know Dave Bennett. 12 A. They always have that option.
13 {EXHIBIT(S} NO. 9 MARKED.} 13 Q. So it wasn't really anything you were worried
14 BY MR. POWELL: 14 about the DOT keeping confidential in Exhibit 9, was
15 Q. Exhibit 9, please, another letter from Mr. 15 there?
16 Faberman. This is one of the redacted letters that -- i€ A.  There was information that we believed the
17 I guess Exhibit 9 was not sent up there as an official 17 Department would keep confidential.
18 part of any docket pending before the DOT; is that 18 Q. Did you have some reason to believe that?
19 correct? 13 A.  Yes.
20 A. That's correct. 20 Q. What reason did you have?
21 Q. s it correct that Legend Airlines did not 21 A. The Department has asked for information from
22 file a motion for leave to file a redacted document 22 the industry on a number of topics regarding
23 with the Depariment? 23 competition within the industry.
24 A. Legend did not do what, please? 24 Q. Did the Department ask you for the
25 Q. Let me show you, just for your--just so you 5 information that's in paragraph 1 of Exhibit 87
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Page 254
They've aS ked the entire industry.
So Exhibit 9 was in response to some -- some
request that the Department had made to the industry?
A. ldon’'t recall specifically what was
redacted, so | can’'t answer that question.
Q. Well, looks to me like you attached a
Continental Airlines press release, that wouldn't be
confidential, would it?
A. No.
Q. You've attached a picture of a big gorilla
sitting on top of Reunion Arena down there. That's not
confidential, is it?
No.
And you have attached something that you got
off of either Lexis or some sort of a publicly
available database, didn't you?
Right.
So just give me the nature of what was
confidential in paragraph 1.
rdon’ t recall what it was.
You don't know who Dave Bennett is down
there?
A. No.
Q. Nancy LoBue, she's the lady with the FAA?
A. That's correct.

o>
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Q. And Tom Ray is the other lawyer with the
Department of Transportation?
A. That's correct.
Q. Youdidn't have any problem -- did you send
them redacted copies or did they get the full-blown
letter?
A. They got the full letter.
Q. Soiflsentan FOIA up there to Ms.
McFadden, | could probably get the full-blown letter,
too, couldn't 1?
A. That's correct.
Q. So there's not anything confidential about
that letter, is there?
A. ldon't determine confidential as necessarily
identical to what you get under FOIA.
(EXHIBIT(S) NO. 10 MARKED.)
BY MR. POWELL:
Q. Mr. Faberman here in Exhibit No. 10 -- is
this another letter you sent up to Department of
Transportation or Legend did - strike that.
Is this another letter, Exhibit 10, that
Legend sent to the Department of Transportation to
inform them?
A. That's correct.
Q. And would everything in there be accurate?
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A. Certainly intended to be.

Q. Mr. Faberman is telling the Department on
June 22nd, "Make no mistake about it, the outcome of
Thursday's hearing is predetermined.” Was that an
accurate statement?

A. We believe so.

Q. And how did you know that? On what basis
were you telling the Department of Transportation that
the State Courts in the State of Texas, hearings in
those courts were predetermined?

A. We gave our opinion. The document speaks for
itself.

Q. Was this an opinion or is this a statement of
fact?

A. Those are --

Q. That you were informing the Department of,
trying to keep them advised?

A. That's correct.

Q. You were able to advise them of what's going
to happen, as well as what has happened, is that
something Legend can do?

MR. WATLER:  That's argumentative.

MR. POWELL: It's a fair question.

MR. WATLER: | think it's argumentative. |

object.

Page 257
BY MR. POWELL:
Q. Can younot answer?
(A discussion was had off the record between
the witness and Mr. Watler.)
THE WITNESS:  What's your question, please?
BY MR. POWELL:
Q. My questionis, is Legend not only advising
the Department about what has happened in the Fort
Worth litigation as it sees it, but it is also able to
predict what will happen in the Fort Worth litigation?
A. Gave them our opinion.
Q. Allright. Let me ask you a couple of
things. This document here, 65, has something attached
to it that wasn't attached to the original version we
got. Tell me what that is.
| don’t know what that's from originally.
I notice that has a different numbering
system on it. LAl 66.001. Do you know what that
numbering system means?
MR. WATLER: That was a page that was not
originally attached that was inadvertently
omitted.
MR. POWELL: I'm asking him.
MR. WATLER: | think it will speed it up,
counsel, in that when Mr. Kelly inquired about

o>
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that we were able to locate that attachment that 1 A. Yes.
hadn‘t been originally produced. It was 2 Q. And who is - | mean you're the senior man
subsequently produced to Mr. Kelly, | believe 3 there, so | take it that the practice is your practice?
served on other counsel. 4 A. That's correct.

MR. EDWARDS:  We were able to show where it 5 Q. You approve the practice?
goes with the rest of the production. 6 A. That's correct.

BY MR. POWELL: 7 Q. Tell me when it is the practice of Legend

Q. You don't know where this page §6.001 came 8 Airlines to approve or to communicate with the
from? 9 Depariment officially and when it is the practice of

A. No. 10 Legend Airlines to communicate with the Depariment

G, Is it something Legend wrote? 11 unofficially?

A. | have no idea. 12 A. Well, I'd like for you to define official and

Q. Who is Paul Olsen? 13 unofficial for me.

MR. WATLER:  Asked and answered. 14 Q. You told me you had a practice of doing it,

MR. POWELL: | missed it. 15 just however you break it down.

BY MR. POWELL: 16 A.  We communicate with Department of

Q. O-L-S-E-N? 17 Transportation as all airlines do an dozens of matters

A. | don't know Paul Olsen. 18 from time to time, in whatever form we think is

{EXHIBIT{S} NC. 11 MARKED.} 19 appropriate at the time.

BY MR. POWELL: 20 Q. But how do you decide whether to address a

Q. Deposition Exhibit 11. | notice a carbon 21 communication to a particular docket or whether to send
copy of Deposition Exhibit 11 was sent to Mr. Paul 22 it personally in sort of a Dear Tom or Dear Nancy
Olsen. 23 letter? How is that decision made?

A. Correct. 24 A. That decision is made on a case by case basis

a. You don't know who he was? 25 at the time we choose to send a communication.

Page 259 Page 261

A. No. 1 Q. What are the guidelines? What are the rules?

Q. Who he is? Did you approve sending him a 2 A. Thave no published rules.
copy? 3 Q. | don't care whether they're published or

A.  Ho. 4 not. What are the rules?

a. Do you communicate with Mr. Faberman by 5 A. We don't have a set of rules.
e-mail? 6 Q. How is the decision made then? If you don't

A. HNo. 7 do it by rules, is it done randomly?

Q. Does Mr. Faberman send e-mails to you, do you 8 A. If's on acase by case basis when the
know? 9 communication is prepared.

A. HNo. 10 Q. What are the factors that you take into

Q. Is it your testimony that Mr. Faberman sent a 11 account as you approve these communications and
copy of each of the documents 1 through -the last one 12 determine whether they should be what I will call
we had there - 184, to you in Dallas, Texas? 13 official or what | might call back channet

A. Copied me in Dallas, Texas? 14 communications?

Q. Yes, sir. i5 A. ldisagree with your term of back channel.

A*  That's correct. 16 Q. You know what back channel means in the

a. And | noticed on some of them he copied Mr. L7 government, don’t you?

Watler also in Dallas, Texas. L8 A. Yes. It's certainly not in letter form.

A.  Yes. L9 Q. How does it happen?

Q. s there a policy within Legend Airlines to 20 A. In any number of other communication forms.
communicate with the Depariment officially from time to 1 Q. Have you had any back channel communications
time but also to communicate with them unofficially 22 with the Depariment of Transporiation?
from time to time? 13 A. No.

A. There's no policy. 24 Q. On any subject ever?

a. Isita practice? 15 A. Any subject ever?
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1 Q. Right. 1 Field interpretation proceeding?
2 A. No. 2 A. No.
3 Q. So you've never had a back channel 3 Q. You would agree with me that these letters
4 communication with DOT? 4 pertain to matters that are in the Love Field
5 A.  Excuse me, | thought your answer -- or your 5 interpretation proceeding, do they not?
6 guestion was the reverse. Yes, I've had back channel 6 A. I'd have to review that one last letter.
7 communications with the DOT. 7 Q. Look at Exhibit 8, for example.
g Q. Have you had them in connection with the Love 8 A.  This was dated July 7th.
9 Field interpretation proceeding? 9 Q. 1 guess that was before the docket. Look at
10 A.  No. 10 Exhibit 7 is what | meant. In fact, the first
11 Q. Have you had them in connection with your 1 paragraph starts off about an action taken by the
12 certification proceeding? 12 Department in the Love Field interpretation docket,
13 A.  No. 13 does it not?
14 Q. Have you ever had one with Ms. McFadden? 14 A. That’'s correct.
15 A. No. 15 Q. Have you instituted a policy at Legend
1€ Q. Any with Ms. Nancy Deamer LoBue? 16 Airlines prohibiting the filing of matters pertaining
17 A. No. 17 to this Love Field interpretation docket that are not
18 Q. With whom? 18 captioned correctly and sent up and served on
19 A.  Well, it was the head of the Department’s 19 everybody?
20 Budget Office in the ‘87 to ‘89 time frame. 20 A. No.
21 Q. No,Idon't want to talk about '87 or '89. 21 Q. So there may be another one happening today
22 A.  Your question included that. | think you 22 as far as we know?
23 said ever. 23 A. Not that I'm aware.
24 Q. Right. | did. Have you had any since '967? 24 Q. When youreceived any of these letters that
25 A. No. 25 we have here that you produced for us today and we've
Page 263 Page 265
1 Q. Have you had any communications that you did 1 been through a number of them, 1through 164, what is
2 not intend to - have you ever asked the Department not 2 your practice, what do you do with them?
3 to put any of your communications into the public 3 A. Iread them and put them in an appropriate
4 record except by formal motion such as what we've 4 file.
5 looked at here in docket 9836677 5 Q. Do youcirculate them to anyone?
6 A. No. 6 A. Sometimes.
7 Q. Soas far as you're concerned, any of these 7 Q. And to whom do you sometimes circulate them?
& letters marked 1 through 164 could be filed in the 8 A. To staff.
9 public records? 9 Q. There within Legend Airlines?
10 A. That's always a chance. 10 A. That's correct.
11 Q. So you would not have put anything in there 1 Q. How about Mr. - is Mr. Ledbetter still
12 that you did not want exposed to the public? 12 involved in somewhat --
13 A. No, | didn't say that. 13 A. Involved in?
14 Q. Well, have you asked the Department on any of 14 Q. Legend Airlines?
15 these letters that are before us today in any way, 15 A. He's adirector.
16 shape, form or fashion, or has anyone on Legend's 16 Q. Do you send them to him?
17 behalf asked the Department not to release any of this 17 A.  Not generally.
18 information to the public? 18 Q. In some way have you given any of these
15 A. Notthat I'm aware. 19 letters to any representative or member of the press?
20 Q. Has anybody asked the Department not to file 20 A. No, not that I'm aware.
2: these letters in the docket? 21 Q. Has your -- I've forgotten what your press
22 A. Not that I'm aware. 22 man's name is. Does he hand out letters like this to
23 Q. Are you aware that none of these letters are 23 members of the press?
24 filed in the docket, in either of these two dockets, in 24 A. No.
25 either your certification proceeding or in the Love 25 Q. Do youknow of any persons who have been
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Page 266 Page 268
given a set of these letters or copies of any of these 1 context, | mean you were a government official at one
letters other than persons who are named on the 2 time; right?
lefters? 3 A. That's correct.
A 1 think I said | circulate them sometimes to 4 . Charged with some measure of responsibility
Staff. 5 that dealt with public trust and public matters;
Q. Okay. Besides staff within your company, do 6 correct?
you know of any persons who have been given a complete 7 A. That's correct.
set or a partial set or individual ones of these 8 Q. And if you received letters like the letters
letters? 9 we have seen here that Ed Faberman sent without docket
A No. 10 numbers and without sharing with any other member of
Q  Have any of these letters Exhibits 1 through 11 the public, what would you do with them?
- not Exhibits, but pages 1 through 184, | believe it 12 A. Bythetime the letters got to me they had
is, have any of them been sent to any Congressional 13 already been through the General Counsel's office, so |
staff person7 14 can tell you Fdon’t know what the policy was. You'd
A Not that ¥'m aware. 15 have to ask the General Counsel.
Q Have you sent any of the materials in this 16 Q. So the policy for how to treat letters such
stack that your counsel gave us today to any member of 17 as this you believe is set at the General Counsel level
any Congressional staff? 18 of the Depariment of Transporiation?
A No. 19 A. That's right.
Q. Do you know whether Mr. Faberman has sent 20 Q. s that policy in writing?
communications to the DOT other than those that have 21 A. | don't know.
been served on the other counsel or those that have 22 MR, JOHNSON: | don't have any other
been furnished to us today? 23 questions.
A sent communications to the DOT -- excuse me, 24 {EXHIBIT(S) NO. 12 MARKED.}
will you say that again? 25 FURTHER EXAMINATION
Page 287 Page 269
Q  Ive got ~ before me here I've got exhibits 1 BY MR. KERR:
-- I've got pages 1 through 164, so that's one stack of 2 Q  Let me hand you Exhibit 12, Mr. McArtor.
documents that Mr. Faberman has sent to the DOT? 3 if's a two page document. It's a fax cover sheet from
A Right. 4 Ungaretti & Harris, from Edward Faberman to Thomas L.
a.  And then there’s another group of documents 5 Ray and there’s a second page that's an attachment
that have been done officially, where he’s put a style 6 entitled Love Field Action Plan. Tell me what the Love
on them, served them on all the parties to the 7 Field Action Plan page is.
proceedings, so I've got that stack of documents. Now, 8 A Those are two --two actions that Legend
besides those two stacks of documents, do you know of 9 Airlines feels either or both are appropriate ways for
any other documents of any kind whatsoever Mr. Faberman 10 the Department of Transportation to officially
has sent to the BOT in his capacity as an atiorney for 11 intervene in the lawsuit.
Legend Airlines? 12 Q  Obviously, you've seen this Love Field Action
A Im not aware of any. i3 Plan before today?
MR. POWELL: | think I'll pass the witness. 14 A That's correct.
MR. FOSTER:  No gusestions. 15 Q. When did you see it?
FURTHER EXAMINATION 16 A About the time it was drafted.
BY MR. JOHNSON: 17 Q By yourlawyers?
Q. When you were Administrator of the Federal 18 A Bythe lawyers.
Aviation Administration did you have any policy with 19 Q  which lawyers?
regard to the treatment of unsclicited correspondence 20 A. I'm not sure who participated in that.
that you might receive from parties on matters that 21 Q. It has a computer file &ode down at the
were before your agency but for which no dockets had 22 bottom here.
been designated? 23 A. Right.
A. | don't know the answer to that. 14 Q. Isthat coded to your machine or is it coded

Q. Well, you know, to try and put it in this

Page 286 fo Page 269
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Page 270 Page 272
1 A. That's not something | recognize, nor is it 1 A. I'm not aware of any.
2 something in our machine. 2 Q. Approximately how many times would you say
3 Q. Looks like LITDAL? 3 you've been in the offices of the Office of
4 A. That's right. 4 Transportation in the last 90 days?
5 Q. But you're sure your lawyers prepared this 5 A. Once, July, August, September.
6 page, Love Field Action Plan? 6 Q. Let's say since June 1if that makes it
7 A.  Yes. 7 easier?
8 Q. Would it have been the lawyers at Jenkens & 8 A.  We had the June 12 meeting that you're aware.
9 Gilchrist? 9 Q. Right. How many others?
10 MR. WATLER:  Don't guess or speculate. 10 A. The August 25th conference that they hosted.
11 THE WITNESS: | don't know. 11 Q. Yes, sir, I'm really not asking you about
12 BY MR. KERR: 12 meetings. I'm asking you how many times you've been in
13 Q. Did Mr. Faberman transmit the Love Field 13 the offices of the Department of Transportation since
14 Action Pian that had been prepared by your lawyers to 14 June 1. I'm not restricting it to meetings.
15 Mr. Ray with your permission? 15 MR. WATLER: | think this is how he's
16 A.  Yes. 16 recalling it.
17 Q. Did youdiscuss any aspects of your Action 17 THE WITNESS:  That's what I'm trying to do.
18 Plan, the content of your Action Plan with anybody at 18 BY MR. KERR:
19 the DOT either on July 12 when you were there or any 19 Q. That's fine.
20 other time? 20 A So outside the June and the August time, |
21 MR. EDWARDS:  [think you mean June 12. 21 think that's the only time.
22 BY MR. KERR: 22 Q. The only two times?
23 Q.  June 2. 23 A. (Witness nods head.)
24 A. Yes. 24 Q. On the first page of Exhibit 12, Mr. Faberman
25 Q. What did you tell them? Well, who did you 25 writes to Mr. Ray as a follow-up to our discussion.
Page 271 Page 273
1 have a conversation with about your Love Field Action 1 What discussion is Mr. Faberman referring to?
2 Plan? 2 MR. WATLER:  Don't guess or speculate.
3 A. No. Excuse me. | misspoke. Say the 3 THE WITNESS: I don't know.
4 question again. 4 BY MR. KERR:
5 Q. Well, did you discuss the Love Field Action 5 Q. Were you aware that Mr. Faberman was having
6 Plan or anything in the Love Field Action Plan with 6 conversations with Mr. Ray about alternative legal
7 anyone at the Department of Transportation? 7 actions that could be taken by the DOT? You were aware
8 A. Outside of this communication? 8 he was having conversations, that Mr. Faberman was
3 Q. Outside of this communication. 9 having conversations with Mr. Ray about alternative
10 A. I'm not aware of any discussion. Lo legal actions, weren't you?
1 Q. You're not aware of any discussion either by i1 A.  Yes.
12 you or on your behalf by your lawyers or lobbyists? 12 Q. You just don't know which specific
13 A. That's correct. 13 conversation this one refers to?
14 Q. Isthatcorrect? 14 A. No.
15 A. That's correct. 15 Q. Exhibit 12 refers to. How many conversations
16 Q. s this all of the Action Plan, does it just 16 do you think Mr. Faberman has had with Mr. Ray about
17 consist of two points? 17 the alternative legal actions that could be taken by
18 A. That's all that I'm aware. 18 the DOT?
19 Q. Do you know -- well, first of all, what do 19 MR. WATLER:  Objection, calls for
20 you refer to - what do you call what | call the 20 speculation.
21 computer file indicator down at the bottom of the page, 21 BY MR. KERR:
22 what phrase do you use? 22 Q. I'mnot asking you to make wild speculation.

N NN
g s w

A. That'sgoodenough.
Q. Have there been any computer file indicators
that have been redacted from any of these documents?

Basedonallthe conversations you'vehadand whatyou
know about this entire proceeding how many times do you
think they've talked about the legal alternatives that
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the DOT could take?
MR. WATLER:  Same objection.
BY MR. KERR:
Q. How many, what's your best estimate?
A' | have no idea.
MR. KERR: [l pass the witness.

FURTHER EXAMINATION

BY MR. POWELL:
Q.  What is the status of the Love Field Action

Plan?
A. Apparently not very good. We had hoped that

they would intervene, and they haven't done that.
Q. Is your understanding that the Love Field
Action Plan is a plan to get them to intervene?
That's correct.
Says, “DOT files new suit for declaratory
judgment in the U.S. District Court,” naming Fort
Worth, American and DFW, Legend not named as a
Defendant. Legend joined as an original Plaintiff or
intervenes as a Plaintiff immediately after filing. Do
you think that's intervention?
MR. WATLER:  Mischaracterization, Mr. Powell.

Rule of optional completeness. Read the rest of

the paragraph.

BY MR. POWELL:

o>

e T
(WL R

Page 276
{Deposition concluded at 4:12 p.m.}

Page 275

Q. Alternatively DOT seeks the relief — Mr.
Watler knows this pretty well. Alternatively DOT seeks
the relief outlined herein by moving to intervene as
Plaintiff in Continental Airlines.

MR. WATLER: Object to counsel’s side-bar.

BY MR. POWELL:

Q. That's your understanding of intervention,
what's listed in that document?

A.  Yes.

Q. Have you had any -- of any kind, any further
communications and I'm speaking of Legend itself, with
the DOT about the Love Field Action Plan?

A.  Not that I'm aware.
Q. Have there been any discussions of a plan
after or when the DOT issues an interpretive ruling?
A.  No.
Q. What is -~ has Legend proposed any plan to

DOT pertaining to that subject matter?

A.  Which subject?

Q. What to do if and when the DOT issues an
interpretive ruling?

A. No.

MR. POWELL: | have no further questions.

MR. FOSTER: No guestions.

MR. WATLER: We reserve our questions.

1

Page 277
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CAUSE NO. 48-171109-97

CITY OF FORT WORTH, TEXAS
PLAINTIFF,

AND

AMERICAN AIRLINES, INC,,

PLAINTIFF INTERVENOR,

V.

DALLAS FORT WORTH
INTERNATIONAL AIRPORT BOARD,
JEFFREY P. FEGAN, LEGEND
AIRLINES, INC., MESA AIRLINES,
INC., ASTRAEA AVIATION
SERVICES, INC. D/B/A DALFORT
AVIATION, CONTINENTAL
AIRLINES, INC. AND CONTINENTAL
EXPRESS, INC.

DEFENDANTS.

FIRST AMENDED NOTICE OF ORAL DEPOSITION

OF T. ALLAN MCARTOR AND SUBPOENA DUCES TECUM

§
§
§
§
§
§
§
§
§
§
§
CITY OF DALLAS, TEXAS, THE § —
§
§
§
§
§
§
§
§
§

TO: ALL COUNSEL OF RECORD:

N THE DISTRICT COURT OF

TARRANT COUNTY, TEXAS

48TH JUDICIAL DISTRICT

PLEASE TAKE NOTICE THAT the City of Fort Worth, Plaintiff herein, will take the

oral deposition of T. Allan McArtor at 9:00 am. on October 15, 1998 at the offices of Jenkens

& Gilchrist, P.C., 1445 Ross Avenue, Suite 3200, Dallas, Texas. The deposition will be taken

in accordance with the Texas Rules of Civil Procedure and shall continue day to day until

completed. The deposition will be stenographically recorded by a certified court reporter and

:

may be used as evidence in this Cause.

Deponent is directed to bring to the deposition all documents described in Exhibit “A,”

attached hereto.

PENGAD-Bayonne, N. J.

DEPOSITION
EXHIBIT

, /
o don




Respectfully submitted,

Deée J. Kelly :‘:

Bar No. 11217000

Marshall M. Searcy, Jr.

Bar No. 17955500

Brian S . S tagner

Bar No. 24002992

KELLY, HART & HALLMAN, P. C.
201 Main Street, Suite 2500

Fort Worth, Texas 76102

Telephone:  (817) 332-2500
Telecopy: (817) 878-9280

ATTORNEYS FOR CITY OF FORT WORTH

CERTIFICATE OF CONFERENCE

| hereby certify that a conference was held with the attorney for opposing party to agree
on a date, time, place and materials to be furnished. An agreement could not be reached so the

deposition is being taken pursuant to this notice.

DEE J. KELLY ; éé i

First Amended Notice of Ora Deposition
of T. Allan McArtor and Subpoena Duces Tecum, Page 2
249432.1




CERTIFICATE OF SERVICE

| hereby certify that on this_30th day of September 1998, a true and correct copy of the
foregoing document was sent by facsimile to all counsel of record, as follows:

Paul C. Watler

JENKENS & GILCHRIST, P.C.
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202

Francis B. Mgorie, P.C.
LEVINE AND MAJORIE LTD.
12750 Merit Drive, Suite 1000
Dallas, Texas 75251

James E. Coleman, Jr.

CARRINGTON, COLEMAN, SLOMAN
& BLUMENTHAL

200 Crescent Court, Suite 1500

Dallas, Texas 75201

R. H. Wallace, Jr.

SHANNON, GRACEY, RATLIFF& MILLER
500 Throckmorton, Suite 1600

Fort Worth, Texas 76102-3899

Randall Wilson

SUSMAN GODFREY L.L.P.
1000 Louisiana, Suite 5100
Houston, Texas 77002-5096

William J. Albright

FIGARI & DAVENPORT, L.L.P.
901 Main Street, Suite 4800
Dallas, Texas 75202

Mark S. Dugan

DECKER, JONES, MCMACKIN
500 Throckmorton, Suite 2500
Fort Worth, Texas 76102

Mike Powsell

LOCKE PURNELL RAIN

& HARRELL

2200 Ross Avenue, Suite 2200
Dallas, Texas 7620 |-6776

Bill Bogle

HARRIS, FINLEY & BOGLE
500 Throckmorton, Suite 1300
Fort Worth, Texas 76102

E. Lawrence Vincent, Jr.
SUSMAN GODFREY L.L.P.
2323 Bryan Street, Suite 1400
Dallas, Texas 75201-2663

Feerderr o

DEE J. KELLY”

First Amended Notice of Ora Deposition

of T. Allan McArtor and Subpoena Duces Tecum, Page 3

249432.1



1

First Am

EXHIBIT “A”

Definitions

“You,” “your,” and “yours’ means deponent T. Allan McArtor, any agent or
representative of T. Allan McArtor, and each person acting or authorized to act
on his behalf.

“Legend” means Legend Airlines, Inc. and all agents or representatives acting
on its behalf.

“DOT” means the Department of Transportation, its related agencies, and al
agents or representatives acting on its behalf.

The term “document” is used with the fullest meaning recognized by the Texas
Rules of Civil Procedure and Texas Rules of Evidence and includes any and all
manner of written, typed, printed, handwritten, electronically recorded or stored,
reproduced, photographed, filmed, e-mailed, or recorded materials, and all plans,
drawings, models or other representations of any kind of anything pertaining,
describing, referring or relating,directly or indirectly, in whole or in part, to the
subject matter of each document request. Moreover, the term includes, but is not
limited to the following items:

(@) originas and al other copies not absolutely identical to originals; and

(b) all drafts and notes (whether typed or handwritten or otherwise) made or
prepared in connection with such document, whether used or not.

The terms “and,” “or, " “and/or” shall be construed as conjunctive or diunctive
to ensure the provision of additional information or more complete responses and
to avoid the questions herein being considered ambiguous, inaccurate or
confusing.

The term “identify” for persons means to provide the name, last known business
address, last known residence address, last known business telephone number and
last known personal telephone number. For documents and/or communications,

“identify” means to provide the date, the identity of participants and witnesses,
and a brief statement of the substance.

The terms “relate(s),” “refer(s),” “regarding,” “relating to” or “concerning” mean

relating to, referring to, concerning, regarding, describing, discussing, reflecting,
mentioning, constituting and/or supporting, directly or indirectly.

Notice of Oral Deposition
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10.

The word “person” shall mean any individual, firm, corporation, association,
partnership, consortium, joint venture, commercia entity, or any other business
entity, United States gover nnent, state, county, municipaity, commisson,
specific district, or any other subdivision of the federal, state or local
government.

Public official shall mean any officer, agent or representative, employee, staff
member or other personnel affiliated with the White House, the Department of
State, the Department of Commerce, the Department of Justice, members of
Congress, the Democratic National Committee or the Republican National
Comrnittee.

The term “Love Field litigation” refers to the litigation pending in the 48th
Judicia Digtrict of Tarrant County (Cause No. 48-171109-97, City of Fort Worth,
Texas, et al v. City of Dallas, the Dallas Fort Worth International Airport Board,
Jeffrey P. Fegan, Legend Airlines, Inc., Astraea Aviation Services, Inc. d/b/a
Dalfort Aviation, Mesa Airlines, Inc., Continental Airlines, Inc. and Continental
Express, Inc.) and in the Dallas Federal District Court for the Northern District
of Texas (Cause No. 3:98-CV-1187-R, Continental Airlines, Inc. et al v. City of
Dallas, Texas and City of Fort Worth, Texas, Dallas-Fort Worth International
Airport Board, Jeffrey P. Fegan; and American Airlines, Inc.).

B. Instructions

Comply with the Definitions provided in Exhibit A.

In producing the requested documents, furnish all non-privileged information in
your possession, custody or control, including information in the possession of
your attorneys, investigators, auditors, accountants, and all persons acting or
purporting to act on your behalf and not merely such documents in your
pOSsession.

Pursuant to Rule 167(1)(f) of the Texas Rules of Civil Procedure, you are
instructed to produce the documents as they are kept in the usual course of
business or the documents shall be organized and labeled to correspond with the
categories in this Request. In addition, documents are to be produced in full and
expurgated form; redacted documents will not constitute compliance with this
Request.

If any document described in this Request was, but no longer is, in your
possession, or subject to your custody or control, or in existence, state whether:

(a) It ismissing or lost;
(b) It has been destroyed;

First Amended Notice of Oral Deposition
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(©)
(d)

5. If any

It has been transferred, voluntarily or involuntarily, to others; or
It has been disposed of otherwise, and state when and how.

document falling within any description contained in this Request is

privileged or is withheld for any reason:

(a) |dentify ifs title and general subject matter;

(b)  State its date;

(©) Identify all persons who participated in its preparation;

(d)  Identify the persons for whom it was prepared or to whom it was sent;

) Identify all persons to whom it or any copy of reproduction thereof was
ever directed, addressed, sent, delivered, mailed, given or in any manner
disclosed;

6)) State the nature of the privilege claimed; and

(g  State in detail each and every fact upon which you base your claim for
privilege.

6. The use of averb in any tense shall be construed as the use of the verb in all

other tenses, and a plural noun shall be construed as a singular noun and a
singular noun shall be construed as a plural noun, as necessary to bring within the
scope of any request all responses which might otherwise be construed as outside
its scope.

C. Relevant Time Period

Unless otherwise noted, the relevant time period of the documents requested in this

subpoena duces tecum shall be from October 10, 1997 to the present, and shall include all

documents which refer to or relate to that period, even though prepared or published prior or

subsequent to that per

D. Documentsto

iod.

be Produced

Deponent is hereby directed to produce for inspection and copying the documents

described below that are in your possession, custody, or control, including those documents in

the possession of your agents, attorneys, or others acting at your direction or on your behalf:

| 1 All documents referring to, relating to or showing travel to Washington D. C.
during the period October 10, 1997 through the date of this deposition.

First Am Noti f Oral D ition
of T. Allan McArtor_and Subpoena Duces Tecum, Page 6
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All documents referring to, concerning or reflecting communications, discussions,
meetings or conversations between you and the DOT pertaining to the litigation
currently pending involving Love Field.

All documents referring to, concerning or reflecting communications, discussions,
meetings or conversations between you and the DOT pertaining to your desire to
have the DOT participate in proceedings to resolve al or part of the litigation
currently pending involving Love Field.

All documents referring to, concerning or reflecting communications, discussions,
meetings or conversations between you and the DOT pertaining to the DOT’s
opinion, if any, that the service Legend proposed to offer at Love Field is
permissible under the Wright and Shelby Amendments.

All documents referring to, concerning or reflecting communications, discussions,
meetings or conversations between you and the DOT pertaining to the DOT’s
opinion, if any, that the 1968 Regional Airport Concurrent Bond Ordinance is
unenforceable because of federal law.

All documents in which you request any public official to contact the DOT with
respect to the Love Field litigation.

All documents in which any public officia has requested the DOT to participate
or to become involved in the Love Field litigation.

First Amended Notice of Oral Deposition
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LEGEND

June 16, 1998

Ms. Nancy E. McFadden
General Counsdl

Department of Transportation
400 Seventh Street, SW.
Washington, DC 20590

Dear Nancy:

Thank you for taking time out of your schedule to meet with us concerning efforts
under-taken in the Dallas-Fort Worth area to preclude competition and new entry.

As| mentioned, the Department and Secretary Slater should be congratul ated for
aggressively addressing matters that impact competition. As the Department has
increased international opportunity for U.S. carriers, it should continue to open domestic
opportunity. By speaking out on these issues, the Secretary has improved opportunities
for new entrants and start-ups.

| support your efforts and would be delighted to discuss these issues further with you and
the Secretary.

Sincerely,
A

T. Allan McArtor
Presdent and CEO

DEPOSITION
EXHIBIT
=
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PENGAD-Bayonne, N. §.

7555 Lemmon Avenue Dallas, Texas 75209 214.358.6333 Fax 2 14.358.6336
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UNGARETTI
8 HA_RRIS WASHINGTON

L7347 Pennsylvaria Aur 000 4,

Viashingtan DO 2004, 44004
Telephone 2024724310

June 24, 1998 Fax 2023311326
CHICAGD
3500 Three Furst Naunnal Plaza
Chicago. [thnos £0602 4243
Ms. Nancy E. MCFadden Telephone. 312 9774400
Genera Counsel Fax: 3129774305

Department of Transportation
400 Seventh Street, SW.
Washington, DC 20590

http /fwrsrw uhlaw com

Dear Nancy:

Asto support for American in Fort Worth and the likelihood of a balanced hearing before
Judge McCoy, | call to your attention a recent statement by one of the Judge's fellow
judges. “American and DFW are synonymous, one for the other,” Tarrant County Judge
Tom Vandergriff said. “We built the airport for them.” [Fort Worth Star Telegram, April

22, 1998, “American wants flights at Love Field.] | also thought that you would be
interested in the attached documents from Continental.

Finaly, | call your attention to the attached article from the June 18, 1998 Bond Buyer.
The headline says it all -- “DFW Airport ignores suit in favor of overhaul.” The article

notes that DFW is going ahead with its $6.3 billion in airport upgrades and that Love Field
operations will have no impact on DFW and its future growth.
Sincerdly,

Edward P. Faberman

Attachment
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LEVEL 1 - 2 OF 54 5TORIES

Copyright 1998 The Bond Buyer, Inc.
The Bond Buyer

Juno 18, 1998, Thursday
SECTION: Pg. 1
LENGTH 662 words
HEADLINE: Dal |l as-Fort Worth Airport Ignores Suit In Favor of Overhaul
BYLINE: By Darrell. Preston
DATELINE: DALLAS

BODY:

Deciding not to be halted by litigation swirling over Dallas' Love Field,
Dal l as-Fort Worth International Aiportis forging ahead thiS momnth With plans
for a $6.3 billion overhaul funded mainly with bonds.

Barlier this nonth DEWs Alrport Board naned a new 18-nember underwriting
tean, and alrportofficials last weak unveiled their latest proposal for $6.3

billion ofinprovements during tha next 20 years. Enhancements i nclude $2.3
billion of termnal upgrades and $2.1 billion fora new autcmated people mover
system t0 get passengers to their gates morequickly.

Board officials could sign offon the plan as early as next nonth. Though no
firal timetables for financing or bondissuance are avail able, alirport officials
hope to begin 'seme of the work this year. Planning docwnents |ist 9753 million
of irmediate projects targeted to get under way in 1998, and another $1.97
billion of work between 1999 and 2001.

Pl anni ng, which began last year, continued this spring despite a whirlwind of
litigation spurred by cCongress decision last fall to lift some flight
restrictions at Love Field, a city-owned airport near downtown Dallas. Six
lawsuits have been filed by Dallas and Fort Wrth, several airlines, and DFw
itself to determne which airlines can fly out of Love and to where.

Previously, flights out of Love could only go to states adjacent to Texas
under the Wight Arendment, passed by Congress in the 1970s to protect DFW from
campetition. But |ast year Congressalowed flights totwo other states, and
soma members promised to | ift restrictions still further.

Fort Worth sued Dallas last fall to prevent flights to more destinations,
alleging that would violate bond covenants in place since the cities agreed to
jointly build tht airport. Those covenants ware intended to protect bondhol ders
by concentrating flights at DEW. The airport has about 31.8 billion of bonds
out st andi ng.

The possibility of expanding service at Love has enticed three airlines
want i ng toconpete with the ai rport's only commercial carrier, Sout hwest
Airlines Co. Thosa three are Legend Airlines [nCc., a start-up carrier that
| obbied to 1ift flight restrictions and announced plans Tuesday to build a new
terminal at Love; Continental Express, which began linited service |ast week;
and Aoerican Airlines Inc., Diw's largest carrier.

Wen the controversy erupted last fall, DEW executive director Jeffrey’ Fegan
said work on airport improvemanta and bonds woul d lkely be del ayed. But since
then, the Board and otherofficials have decided to forgo ahead.

"The litigation is obviously affecting the planning, but you can't just sit
still," said Angel Biasatti, an airport spokeswoman.

Some ai rport analysts predict DFW may lose a fewf|ights to Love.But there
are few credit concsrns about the impact on DIW bonds aiven.other restrintiona
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at Love, including limited terminal space and parking, as well+as Pressure pq
minimize car traffic and airplane noise in nei ghborhoods near the inner-city

airport.

Only 90 additional flights per day are planned by the three airlines wanting
to serve Love. Wth Southwest's 270 flights per day, the sflightsadayat
Love would pale in compari{son to DEWSs 2,800.

Al'so, DEW already the world's second-busi est airpert as measured by
passenger traffic, is predicating its overhaul on the assumptfon that usage wi1l
grow from57 mllion passengers a year now to about 100 million by the middle of
the next century. Considering that forecast and the obvi ous need {0 updata
tarminals Arid ground transportation, analysts think it is reasonable to proceed
Wi th the capital plan even if scma flights are lost to Love,

"DFW IS A hub airport and no one is going to run a hub out of Love Field,"

sai d Mary Francoeur, vice president and senior credit officer at Moody's
Investor3 Service. "I don't see anyone walking away from DEW.™

Copyrlght ¢ 1998 ‘American Banker, Inc. Al Rights Reserved.
http://www.bondbuyer.cem
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CONTINENTAL EXPRESS DEFENDS
TRAVELERS’ RIGHT TO NEW CHOICE
AT LOVE HELD: LAUNCHES CAMPAIGN

DALLAS, June23, 1998 - Continental Express today charged thét by trying
to block fair and legal competition at Love Field, the DFW Airpart Board and the

City of Fort Worth are needlessly depriving Metraplex travelers of increaged
convenience, flexibility and consumer choice. |

At issue are three daily flights between Love Field and Cleveland that
Continental Express plansto start on July 1. The Board, the City of Fort o th
and American Airlinesare parties to numerous lawsuits involving Continental
Express’ planned Cleveland service. The Board and Fort \y/orth havefiled in state
court for atemporary restraining order that would prevent the airline from flying its
newly announced Cleveland service,

“When elephants fight, it' sthe grass that suffers,” said David Siegel,

president of Continental Express, quoting an ancient proverb. “In this instance, the

clephants — DFW, Fort Worth and American — are trampling all over the rights of

Metro& X travelers.”
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DALLAS LOVE FIELD/PAGE 2

Siegel said Continental Express will launch an advertising campaign this
week 10 directly tell travelers what’s at stake in the lawsuit. The ads are cartoon-
like in nature. One depicts an enormous gorilla atop Reunion Tower, a popular
Dallas landmark, swatting at the three Continental Express commuter flights.
Another features an armad of several dozen large DFW-based jets in a face-off
with the three 50-seat regianal jet flights.

"It’sa classic case of David and Goliath. They're raising atullabaloo over a
mere 150 daily seats, |ess than two-tenths of a percent of American’s more than
82,000 scats aday out of DFW,"Siegel said-  “We're trying to add a modest and
reasonable amount of competition out of Love Field. There’s no reason why the
people of North Texas should be denied this added choice.”

Continental Express has designed the new service to be in strict campliance
with all laws and contracts governing flights from Love Field. Continental Express
already started service June 11 betweena Love and George Bush Intercontinental

Airport in Houston.

“Our customers say they want to fly out of Lave Field on medemn SO-seat
regional jets flown by Continental Express,” Siegel said- “We're smply trying to

provide them with that service.”

-more
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DALLAS LOVE FIELD/PAGE 3

Continental Express serves mare than four million custorners annually. Asa
regional ar carrier owned by Continental Airlines, Express offers more than 800
daily departures from its hubs in Houston., Newark and Cleveland. Continental
Express offers advance seat assignments and OnePass frequent flyer miles which

can be redeemed anywhere in the world Continental and its partner airlinesfly,

i
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THREE LITTLE
FLIGHTS.

WHAT'S THE
BIG DEAL?

Amaerican Airlines® has over 700 flights a day from hecre, And
they're trying to stop us from adding 3 flighta a day to
Clevsland from Love Field. 3 flights. 50 seats each.

To Cleveland. We're just trying to give customers

a litle more choice. 80, we have to ask-

What'a really going on here?

Cont i nent al
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One alriine has over 700 fliights a day from here. And
they're trying to stop us from adding 3 flights'a

day to Cleveland from Love Field. 3 flights. 50
seats each. To Cleveiand. We're just trying to
give customers 3 litie more cholicse.

So, we have to agsk—

What's really going on bhera?

Continental
Express
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November 19, 1997

Nancy McFadden, Esquire

Office of the General Counsel
Department of Transportation

400 Seventh Street, S.W., Room 10428
Washington, DC 20590

Dear Nancy:
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WABHINGTONM
1797 Pennsyluania Ave  *0d/
Washingron, DC 2005 44403
Telephone 2028724210
Fax: 202 3311486 -

CHICAGEL
35C0 Three First Natoral Plaza
Chicago. lilinois 60602 4233
Telephone. 312 9774400
Fax. 312 97744053

http //www uhlawcom
Writer's Direct Dial
202.778.4460
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Nancy McFadden, Esquire
November 20, 1997
Page 2

As you know, Bob Crandall stated that he will sue everyone in American to close
Love Field if the Wright Amendment is changed in any way. Consistent with his
promise, on Friday, October 10, 1997 the City of Fort Worth sued the City of
Dallas, Dallas/Ft. Worth Airport Board, Legend, Dalfort and others to prohibit

. additional Love Field operations.” As part of American (and its “friends”) efforts to
maintain it's dominance over the DFW markr—Jt,2 on November 7, American joined
the City of Fort Worth in this suit. In another interesting move, the DFW Airport
Board opposed the City of Dallas’ request to change venue from state to federal
court. It is difficult to believe that DFW — a named defendant -- is willing to allow
the case to remain in state court. Even though a named defendant, DFW
supports Fort Worth’s position.

Several days after joining the Fort Worth litigation, Bob Crandall once again
issued a public threat. He proclaimed that if Love Field is opened “we will go to
Love Field.” Company officials stated that they could operate as many as 200
flights a day. Of course, Crandall added that he would not shift all of these flights
to Love if “Fort Worth and Dallas agree to limit any Love Field passenger flights to
only Texas and the four adjoining states.” In other words, American will double
activity at Love Field unless Crandall gets what he wants - no competition.3

! It is interesting to note that although the plaintiffs sued Legend —a company that is not

flying and does not have DOT or FAA certificates — they did not sue Southwest-that has
announced it will use the new authority contained in the Appropriations Act — and Continental
Airlines that is modifying two Love Field gates for jet operations.

z Counsel for the City of Fort Worth also represents American and Dee Kelley, lead partner in
the firm, is on American’s Board of Directors.

3

If American added 200 departures per day, it would operate as many flights as Southwest
and about 10 times the number to be operated by Legend.
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American has now taken this threat to the next level. While admitting that it
doesn’t think that the city should allow expanded service at Love Field, it has
requested gates so that it can “institute a substantial schedule of interstate service
form Love Field” if additional authorities are permitted. Any action by the City of
Dallas to prevent new operations from Love Field would wipe out the language in
the Appropriations Bill and would be more restrictive than the original Wright
Amendment.

All of this comes at a time that American is increasing its share of the Dallas-Fort
Worth market and has once again announced record breaking profits.

American and its surrogates are attempting to force Dallas officials to slow down
any actions that would permit Legend or other carriers to operate at Love Field.
They know that by delaying the start-up of a new carrier and increasing its costs
that the carrier may be driven out of the marketplace. They also are using all of
their resources to threaten and coerce Dallas officials into taking steps to prevent
Legend or any other new entrant from operating. This type of collusion and anti-
competitive behavior should not be tolerated.

As you can see from the attached ads in the Dallas papers, Bob Crandall and
American are demanding that the parties prevent the competition allowed by the
Transportation Bill of they will bombard Love Field with multiple flights. The cost
of advertisement and litigation is worth it to American if it enables them to stop or
slow down any possible competition.

| urge the Department to review all actions taken by American and their partners
on closing Love Field to competitive service.

Sincerely,

d

Edward P. Faberman
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COMMERCIAL AJR PASSENGER SERVICE

IN THE DALLAS/FORT WORTH AREA

FORT WORTH'S POSITION

AND

SUPPORTING DOCUMENTS

November 18, 1997

LAl 00132



FORT WORTH'S POSITION

o The Cities of Dallas and Fort Werth, through the 1968 Regional
Airport Concurrent Bond Ordinance, have given the D/FW Airport
sosoe  the authority to determine the level of decentralized
smomcxmeene  Air Passenger Service from airports owned by both
cities.

o The City of Dallas is not required by any congressional action or
federal regulation to permit air passenger service to points outside
of the State of Texas-

e The City of Dallas can not permit air passenger service from Love
Field to the three States mentioned in the Shelby Amendment
without the approval of the D/FW Airport Board.

« The City of Fort Worth expects the City of Dallas to uphold its
commitment to the 1968 Regional Airport Concurrent Bond
Ordinance and not allow expanded air passenger service from Love
Field without the approval of thieD/FW Airport Board.
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Thirty years ago the cities of Dallas and Fort Worth agreed to end
competition between their airports and to work together-to develop and
support the Dallag/Fort Worth Airport..

It was a g'reat decision. The agreement produced the second largest
domestic airport in the U.S., an economic development machine that has
made the Metroplex one of the fastest-growing economies in the world,

Having airports in Dallas and Fort Worth compete with each other |
and DFW isjust as bad an idea now as it wasin 1968.-

Multiple airports only a few miles apart will create congestion in the air,
and pollution and delays on the ground. Even worse- three small airports
won't offer the Metroplex nearly as many tota flights, nor anywhere

near as many nonstop destinations as DFW.

There is no reason to cripple DFW. Every city in America
has “proprietary power” to decide how its airport should be used.
New Y ork, Washington, D.C., Kansas City, Orange County and lots
of other cities make their own rules about their own arports -
and Dallas is entitled to do the same.



our airports is a local issue. It can— and should- be resolved

It doesn’t matter what Washington tbinks. How we use }
[ by the city councils of Dallas and Fort Wortb.

This isn't about the Wright Amendment.

It 1sn't about fares.

It’s about sticking with a commitment that built one of the world’s

great airports. It's about keeping the economic engine }hat Is driving
North Tekas running on all cylinders.

And it’s about deciding - for ourselves — what’s best for the Metroplex.

ITS NOT BrRokeN. DON'T FIX IT

A Message From American Airlines .



CLEARING THE AIR
ON THE AIRPORT DEBATE.

. A MessaGe To THE Crrizens OF THE METROPLEX FROM
ROBERT L. CRANDALL, CHAIRMANAND CEO, AMERICAN AIRLINES.

As many of you know, Dallay/Fort Worth Intenatonal Alrpor faces a serious threat. Some members of the US.
Congmsminwmmapandlngmic:ztDﬂhaInchlc!d.Asa,mﬂt, lawsuits have been filed, more lawsuits have
been threatened, and a great deal of misinformation has been bandied about.

The real issues are getting lost in the dutter.

The debate is not about the Wright Amendment. The Alrline Deregulation Act of 1978 makes clear that local
airports are controlled by local operators. The City of Dallas is the operator of Love Field, and Dallas officials,
conjunctively with their parters in Port WortH, have every right to make appropriate niles regarding the use of airports
in the Meuoplex. -

The debate is not about fares. Various studies have demonstrated that fares at DFW are fully competitive
with fares at the nation's other major cities. DFW is (ntensely competitive, with more than two dozen airlines offering
flights to more than 200 destinadons. Many low-cost airlines operate at DFW and every low-cost aidine is free to do so.
A shopper who buys in advance will find plenty of low fares at DFW. '

The real issue is what will happen if it becomes possible for airdines to offer service to many more places from
Love Field The answers are clean: ’

1. Since more than 9056 of Dallas residents, and more than 505 of Metroplex residents, live closer to Love Field
than to DFW, zislines will add service at Love and reduce service at DFW. In the long term, DFW - without
the support of local custorners - will not be able ta compete with hubs like O'Hare, Denver Intemational and
Atlanta, DFW will become 2 second-tier hub. :

2. There will be intense congestion in the airspace above the Metroplex, which is utilized by both Love Field
2nd DFW. There will be lots of delzys at both airports.

3. DFW's diminished status will make the Metroplex a less atractive alternative for new and relocating
business firms.

4. There will be more aircraft noise, more traffic congestion and more pollution in the neighborhoods
surrounding Love Field. .

5. The North Texas economy will be less vigorous than it ls today..

The limitations on Love Field were imposed by the bond ardinance and covenants that were agreed to by both

Dallas and Fort Worth when they decided, back in 1968, to abandon their airport rvalry and build 2 world-class
intermational airport. DFW has surpassed cveryone's expectation; the bond covenants made sense in 1968 and they make
sense today. ] ’ :

American Aidines and AMR, its parent company, employ 37,000 people in the Metropiex. Hundreds of thousands
of area residents work for the companies that sell goods and services to American, other DFW air carriers and our
passengers. We have Invested hundreds of millions of dollars at DFW and billions of dollars in the zirplanes that operate
ourﬂighzsroandfromtbcairponmm,w_ehavczdeusukcmtheomcomcohhisdebatc.

Mmybminasmdcmnmumry1czdmundcrsumidmopcninglmeﬂddtou;orcscrﬁcewiﬂbczmjof
public policy mistake that will damage Dallas and the entire Metroplex in the long term. To date, their voices have been
largdydmwncdombyt}mcwhoscckmundothccommumxrscommimmom

Now, that's going to change. American Airlines will join with others to oppose those who seek to weaken DFW.
We've made 2 majot commitment to the Metroplex, and we think we're entitled to participate in the debate. We have too
much invested at DFW, and in the Metroplex, 1o do otherwise.

. WWe think decisions regarding DFW and Love Feld should be made locally by the people of the Metroplex, nat
by Washington politicians. And the law {s clear. Dallas is the operator of Love Field and its officials, conjunctively with
their partners in Fort Worth, are entided to decide haw Love Field is used.

We hope you'll join us in cur efforts to ensure a swong and competitive DFW.

AmericanAiriines’ .’
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Sunday, November 16, 1|997/ Star-Telegram / Section F, Page 3.

—

American applies for Love gates

" American Airlines renewed its threat to move flights from Dallas/Fort .
Worth Airport to Love Field in Dallas if flight limits at Love are eased. And to
drive ifs point home, the airline on Tuesday applied to
Dallas for permission to use at least six gates at Love.

Robert Crandall, the airline’s chief executive, repeat-
ed his warming Monday that the airline would move
flights to Love. The limits on Love, imposed by the
Wright Amendment, ware intended to protect D/FW.
This year, Congress eased some of the restrictions,
permitting nonstop flights from Love to three more
states. Fort Worth is now fighting the change.

Crandall said that if the limits are eased, it would
weaken the D/FW hub, and eventually hurt Fort Worth'.

The airline said the application for gates was simply
laying the groundwork to move the flights if Dallas
doesn’t impose timits on Love Field.

Meanwhile, U.S. District Court Judge John McBryde
ordered representatives of Fort Worth and Dallas to meet face-to-face in an
effortto settle the legal fight over Love. McBryde also said that he wants
individuals at the negotiating table “who shall have unlimited settlement
authority* and that they will “make a good-faith effort to settle.”

.3
Crandall
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Tuesday, November 11, 1997

American warns flights may move to Love
Airline urges protection of D/FW, but council members question motives

By Terry Maxon
Siff Wrizer of Tha Dallas Morning News

American Airline3 will immediately be-

gin flying out of Dallas I[me Fleld if any .

compettor — including upstart carrier Leg-
end Airlines — launches new service from
the Dallasairport, American chairman Rob
ert L. Crandall said Monday.

“If Love Fidd opens up, we will go to Love
Fleld,” Mr. Crandall said. “End of discus-
ston.” |

" Mr, Crandall argued at a briefing for re-
porters Monday that would be bad news for
the area‘'s economy, which thrives in part
because of alarge-number of US. and for-
eign flights serving the Dallas/Fort \Worth
International Airport.

If rivals otart offering NEw service from
Love Field, American would be forced to
shift many flights from D/FW Alrport and

shrink its connecting hub there, he said. —

To head that off, he urged the citles of
Fort Worth and Dallas to agree to limit any
Love Field pgssenger flights to only Texas

oIOer

American Airlines chairman Robert
L. Crandall says American could be
forced to shift flights from D/FW.

and the four adjoining states — rules that
are more restrictive than what the federal

government dictated in recent legislaton.
The American Airlines execuuve’s sTong

Plesse see AMERICAN on Page 6A- o
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Continued from Page 1A.
words drew a quick response from
some.

Dallas Mayor Ran Kirk and Fort
Worth Mayor Kenneth Barr declined
to comment, but some Dellas City
Council members criticized Mr. Cran-
dall's asserdons that what’ s but for
American is best for the entire region.

“American is not looking out for
the good of the metroplex,” said coun-
cil member Bob Stimson, chairman of
the coupcil’s Business and Commerce
Committee. “They’re looking out for
the good of Americam Airlines”

Legend Alrlines’ chief executive, T.
Allan McArtor, Whb conducted anews
conference later Monday, blasted
what he called a “darrage of misinfor-
mation” from opponents Of increased
service at Love Field.

The real issus {s how much compe-
tition American Airlines will tolemu:,
Mr. McArtor said.

“II's about protecting. the profit
marging of American Airlines. ... The
whole issue here is trying to eliminate
Legend Alrlines from ever becoming
an glrline,” he sald

And in lerge part, American offi-
clals didn't disagree Monday that com-
petition {s an issue,

Mr. Crandall and American Air-
lines president Donald J. Carty said
American will do whatever is neces-
sary to hang on to {13 local passengers.
Mr. Crandall at imes during the last
decade has threatened to maove flighty
from D/FW to Love Fleld to protect
American's market share.

Most people will use the airport
closest to them. D/FW Airport is most
convenient to only 18 percent of the
area's population, with Fort Worth's
Meacham Alrport closer to only 26
percent, they said.

But more than half of the area’s
population and 90 percent of Dallas
residents live closest to Love, Mr. Car
ty sald.

. *What it mezns 13 our best custom-
er3 won't be in our store anymore,”
Mr. Carty sald. “So we'll have to move

our stnre.”

But, they added, that would have
implications for theregion.

“The whole debate iS, doesthe me
troplex Want to have one of the prima:

ry eirpart hubs in the United States or

not?’ Mr. Crandal] said.

~ Hesaid the airline had recently
suspended plans for a new terminal
on D/FW Alrport's west gide and a
train System to connect that terminal
to the airport’s other terminals,

However, construction will contin.
ue ON 10 gates alreedy being built on
the west side, he sald,

American put full-page ads in the
Dallzs and Fort Worth daily newspe-
pers Mondzy explaining its pesition

ing new service at Love Fleld. It
also intervened Friday on Fort
Worth’s side in that city’s lawsuit
against Dallas, Legend Airlines and
the D/FW Airport board challenging
any new service from Love Fleld.

Since 1979, a federal law known a3
the wright amendment has Umited
service from Love to Texes and the
four adjolning states. Only Southwest
Alrlines offers scheduled passenger
flights from Love.

The amendment also allowed lon-
ger flights for commuter airplanes
with no more than 5§ seatz Legend
plans flights using older aircraft re-
conflgured to 56 seats and recently
persuaded to rewrite the
Wright ameadment to allow that

At the same time, Congress also
permitted flights from Love Field to
Mississippl, Alabama and Kanses.

Mr. Crandall said that American's
bud at D/FW wouldn't disappear if
Love was opened but that it would
become much smaller, There wouldn't
be enough local customers at D/FW to
fustify the S00-plus departures a day
provided by American, he sad.

of service would de-
cline, and the airport would become a
sacond-tler hub* Mr. Crandall said. “Tt
won't venish, but it will not be one of
the world's great aviation centers....
That's what this debate is about”

I —

Mr. Simsen, the Dallzs Clty Conp.
cil member, sald American officials
were hypocritical in suggesting that
the cltdes hash out a new local
ment restoring old Love Fleld resic
dons.

“If they were concerned abonz
keeping the status quo of 1963 they
would have never supported opening
Alljance™ Alrport in Pert Worth, 'be
said. '

Dallas counci] member Donna Bln-
mer rejected the idea that Dallas and
Fort Worth would be condemned 'to
being second-ter citles. i

"] think that's ridiculons,” ehe sadd.

Colleague Alan Walne said he
doesn't think Dallas’ council has the
power to regulate the length of flights
from Love Fleld.

“I think the council plang on deal-
{ng with proprietary issues we do
have control over: traffic, noise and
how many flights an airport can han-
dle,” he sald,

And Dallzs council member John
Loz, whoee district includes some
neighborhoods near Love Fleld, sald {t
mzynotbeposxiblztnkeeptheold
restrictions in place at the afrport

“I don know how we're suppesed
to superseds congressional action.”
said Mr. Loza, & lawyer.

The D/FW Alrport board filed a
motion Monday opposing the city of

Dallas’ request to move Fort Worth's

lawsuit from state court to federal
court. The filing said the board
doesn't agree that federal law pre-
empts the city’s right to exerclse “pro-
prietary over Love Fleld
Betty Culbreath, chairwoman of
the DFW board, said she
thinks Dallas can regulate the length
of flights from Love Field and a host
of other izyues. )
“Dallas indeed has the ability to
manage {ts own airport” Ms Cul-
bmthsa.!d.“rhatmcludamythmg.
fust like they can't smoke in there.”
Staff writers Christopher Lee, Andy
Dworkin, Robert Ingrassia and Dianna
Hunt contributed to this report. 23
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American
airport SUlt

It says Love Field flights
would harm company

By Christopher Lee

Staff Wrizer of The Dallas Morzing News

American Airlines formally sided with Fort
Worth on Friday in that city's lawsuit against Dallas
over Love Pield, making officia an aliance thnt
some observers had suspected for months.

In an 11-page filing i N state District Court, Ameri-
can seeks to intervene in the case, arguing that the
company would be harmed if Deallas permits newly
authorized nonstop flightsf r om thecty-owned air-

ort

PO Also Friday, Dallas officials filed amotion asking
that the Tarrant County case be moved to federal
court since it springs, in part, from congressional
changea in federal law governing Love Field.

"“We Obviously have a pretty huge vested interest
In D/FW Airport and in all thess recent develop-
ments,” sald Andrea Rader, @ spokeswoman for
American. “So we thought it was prudent from a
legal standpoint tOpOSitiOnourselvesinthisparticu-
lar lawsuit.”
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Fort Worth-based American alleges that proposed” ~
new long-haul flights at Love Field would violatea -
29-year-old agreement -between Dallas and Fort™
Worth to protect Dallas/Fort Worth International .
Airport, where American is the largest air carrier.

The company asks the court to -force Dallas to
limit passenger service from Love Field to Texas
and its neighboring states and require all other
flights to take off from D/FW Airport.

Dallas Mayor Ron Kirk was out of town Friday
and could not be reached for comment. Dallas City
Attorney Sam Lindsay said he wasn’t surprised by
American's move.

“At least | have to give American Airlines credit
for finally stepping up to the plate,” Mr. Lindsay
said, “because they’ ve been behind. this whole mat-
ter the entire time, | don't know who they ‘thought

they were fooling.
American was the moving force -and the initial

catalyst behind the lawstit, and what took place
Please see AMERICAN on Page29A.
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American asks
to join lawsuit
over Love Fidld

By MaXx B.BAKER AND DAN REFD
Star-Telegram Staff Writers

FORT WORTH.- American Air-
lines asked a state district judge yester-
day to. let it join Fort Worth in suing
Dallas to block the expansion of inter-

- dtate passenger services at Dallas Love
-- Ficld.

American said it has invested: hun-
dreds of millions of dollars on termi-
nals, hangars and support facilities at
Dallas/Fort Worth Airport based on
agreements Fort Worth and Dallas
signed in 1968 to move dl interstate

(MomonD/FW on Page 21)
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From Page 1A

D/FW

passenger service to the interna- |

tional airport. :

. The airline contetids that to
dlow expansion of long-haul
flights at Love Field would vio-
lite those landmark pacts —

which are in the form of contracts.

apd bond covenants — and jeop-
agdize American’s investment in
D/FW Airport, where the avidll ojn
giant operatesitslargest hub. .

~" American has 530 f] idqhts aday
at D/FW Airport, and its com-
muter affiliate, American Eagle,
pifers 251 daily departures. Addi-
tignally, AMR Corp., American’s
parent, employs about 33,000
people in North Texas and is the
region’s largest employer. .
=.“We, too, have done an awful
lo{ in this community in reliance
pr the promises in the bond
cavenants and the ordinances,”
paid Andrea Rader, a spokes-
woman for the Fort Worth-based
&line. “We moved our headquar-
ters here. We've hired close to
40,000 people here. . . .

“So we have
stake in ensuring

an important
that Dallas can
make the decision on this issue
regarding Love Field service, that
th%y do have local control,” she
said.

American Chairman Robert
Crandall, long an outspoken
opponent of increased service at
Love, plans t0 meet With reporters
Monday to explain the airline’s
position and its plansto defend its
local market.share.

An American affiliate has
obtained lease rights to the old 18-
gate east concourse a Love, and
Ameérican oOfficials have threat-
ened to move some flights from
D/FW to the Dallas airport if
Love Field’s service limits are
widened or removed.

. The head of a start-up carrier
proposing long-haul services from
Love Field said he is not surprised
that American joined the air war
over expanded services at Love
Field.

“I'm pleased that the charade is
over and that American’s obvious
involvement isquite visible”’ said
Alan McArtor, president of Leg-
end Airlines. McArtor and others
have accused American of orches-

trating Fort Worth's opposition to
Legend's plans.

McArtor, a former administra-
tor of the Federal Aviation
Administration, said it is clear that
federal law has determined what
services should be alowed at
Love Field. .

“It is & federal issue. It should
be determined in federal court,”
McArtor said. “States and munici-
Ipal ities cannot pre-empt federal
a\N_"

On Thursday, Dallas filed a
countersuit in federal court, say-
ing it is powerless to stop federal-
ly imposed expansion of service-s
at Love Field. The countersuit
was filed in a federal court in Dal-
Ias.

Thesuit asks the federal court
to determine the city’srightsand ~ .
obligations since Congress
changed the Wright Amendment
and eased federal ‘fight restric-
tions on nonstop commercial ses-
vice at the Dallas atrport.

It also asks the federal court
to declare that Dallas does not
have the unilateral power or the
obligation to close Love Field
to avoid expanding commercial
passenger service.
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American’s bid to join the law-
suit with Fort Worth came the
same day that Dallas, along with
Legend, asked that Fort Worth's
state lawsuit be transferred into a
federal court in Fort Worth: U.S.

District Judge John McBryde will-

now handle the case and Ameri-
can’'s request to become a_co-
plaintiff with Fort Worth.

Additionally, state District
Judge Bob McCoy set ahearing
yesterday for Nov. 14 on the
D/FW Airport board’s motion
seeking court-ordered, nonbind-
ing mediation of the long-stand-
ing dispjtes between the cities
over aviation. The airport board
also called an emergency meet-
ing for 3 p.m. Monday to dis-
cuss the legal developments.

The legal jousting stems from
a lawsuit that Fort Worth filed
Oct. 10, the day after Congress
eased federal flight restrictions
a Love Field.

After months of squabbling,
Congress made changes in the
Wright Amendment — the law
that has for 18 years alowed
service a Love. Field to cities
only . in Texas, Louisiana,
Arkansas, Oklahoma and New

Mexico.

‘In addition to expanding that
service zone to include Alaba-
ma, Mississippi and Kansas,
Congress said larger jets modi-
fied to carry 56 or fewer pas-
> sengers can fly from Loveé Field

: to any point in the nation.

In its lawsuit, Fort Worth
said if Dallas allows expanded
service a Love Field, it would
violate the 1968 agreements the
two cities signed to protect
their investment in D/FW Air-

ort:
P Initsfederal lawsuit, -Dallas
contends that it cangot prohibit
any carrier from providing ser-
vice at Love Field that federal
law would permit.

“It is-Congress that passed
the law that Fort Worth com-
plains about . . .,” Dalas said in
Its suit. “It is the federal gov-
ernment that has the power to
regulate flights, not Dallas.”

Legend, which lobbied Con-
gress to change the Wright
Amendment, and Dalfort Avia-
tion joined Dallas request to
move Fort Worth’'s state court
lawsuit into federal court.

Dalfort owaer Bruce Lead-

better is the lead. inv’cstoxf.
behind Legend. Dalfort would;
also modify and maintain the;
jets Legend plans to use. i

Leadbetter and McArtor have;
criticized American’s close rela-;
tionship with ‘Fort Worth and its:
financial support of a Dallas:
neighborhood "group’s campai an;
to prevent the opening .of Lova
Field

They also have questioned thc
role of prominent Fort Worth;
attorney Dee Kélly, who islead:
counsel for Fort Worth and ISarL
AMR board member.

. “The people who keep bnng-J
ing this up, what's their point?!
Rader said. “Fort Worth filed a
separate |lawsuit, which we did
not have a role in until our peti-
tion” was filed yesterday. .

“Dee Kelly IS an honorable
man,” she said, addlng that “if &
point of conflict” between Fort
Worth's and America’s posi-
tions “ever arlses he will do
the right thi n%

Fort Worth Mayor Kenneth
Barr would not comment yes-
terday but has said the issue of
Kelly's involvement is a “red
herring.” . I

ol
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The city of Dallas' countersuit, filed in a
federal court in Big D last week, was
expected to include Fort Worth Alliance
Airport. It did, but just barely. Aside from a
brief mention, Alliance was not a major
component of the lawsuit. Although there
may be many reasons for that, some
observers suggest that Dallas may have soft-
pedaled Alliance because the millionaire who
developed the cargo airport in north Fort
Worth is the same man who-wants to build

_ that city’s new sports arena: Ross Perot Jr.

<22 Speculated Councilman Duncan: “We

* have two separate Situations we have to deal
. with, which may well be Fort Worth's motive
in the first place, They sued us, they Started
thisfight at a very sengitive time.”

LAI 00146



Monday, Novemter 10, 1997 Ghe Mullas Rerniag Heng

CLEARING THE AIR
ON THIAIRPORTDEBATE.

A MESSAGE TO THe CrT1zeNs OF THE METROPLEX FROM
RoserT L. CRANDALL, CHAIRMAN AND CEO, AMERICAN AIRLINES.

As many of you know, Dallas/Fort Worth | nternational Airport faces aserious threar,
Some members of the U.S. Congress are intent on expanding service at Dallas Love Field. As
1 result, lawsuits have been filed, more lawsuits have been threatened, and a great deal of
nisinformation has been bandied about.

The real issues are getting lost in the clutter.
The debate is nor about the Wright Amendment. The Airine Deregulation Act of 1978

nakes clear that local airports are controlled by local operators. The City of Dallas isthe
yperator of Love Field, and Dallas officlals, conjunctively with their partners in Fort Worth,
nave every right to make appropriate rules regarding the use of airportsin the Metroplex.

The debate is not about fares. Various studies have demonstrated that fares at

L arefully competitive with fares at the nation’ s other major cities. DFW isintensely
-ompetitive, with more than two dozen airlines offering flights to more than 200 destinations,
Many low-cost airlines operate at DFW and every low-cost airlineis freeto do so. ‘A shopper
who buys in advance will find plenty of low fares at DFW.

The real issue iswhat will happen if it becomes poss iblefor airlinesto offer service to

many more places from Love Field. The answersare clear:’

1. Since more than 90% of Dallasresidents, and more than 50% of M etroplex
residents, Live closer to.Love Field than to DFW, airlines will add service at Love
and reduce service-at DFW. In the long term, DFW — without the support of
local customers — will not be able to compete with hubs like O’ Hare, Denver
International and Atlanta. DFW will become a second-tier hub.

2. There will be intense congestion in the airspace above the Metroplex, which is
utilized by both Love Field and DFW. There will be lots of delays at both airports.

DFW'sdiminished status will make the Metroplex aless attractivealternative for

new and relocating business firms.
4. There will be moreaircraft noise, moretzaffic congestion and more pollution in the

neighborhoods surrounding Love Field.
5. The North Texas.economy Will belessvigorousthan it istoday.
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The limitatlons on Love Field were imposed by the bond ordinance and covenants that
were agreed to by both Dallas and Fort Worth when they decided, back in 1968, 10 abandon
heir auport rivalry and build a world-class international airport. DFW has su
sveryone's expectation; the bond covenants made sense in 1968 and they mgﬁass € sense today,

American Airlines and AMR, its parent company, employ 37,000 people in the
Metroplex. Hundreds of thousands of area residents work for the companies that sell goods
and servicesto American, other DFW air carriers and our passengers. We have invested
hundreds of millions of dollars at DFW and. billions of dollars in the airplanes that operate 6ur
flights to and from the airport. Thus, we have a_clear stake in the outcome of this debate,

Many business and community leaders understand that opening Love Fied to more
service will be a major public policy mistake that will damage Dallas and the entire Metroplex
in the long term. To date, their voices have been largely drowned out by those who seek to

undo the community’s commitment to DFW.
Now, that’s going to change. American Airlines will join with othersto oppose those

who seek to weaken DFW. We ve made a major commitment to the Metroplex, and wethink
we're entitled to participate in the debate. We have too much invested at DFW, and in the

Metroplex, to do otherwise.
We think decisions regarding DFW and L ove Field should be made locally by the

- le of the Metroplex, not by Washington politicians. And the law is clear. DaIIas isthe
operator Of Love Field and its officials, conjunctively with their partnersin Fort Worth, are

¥
entitled to decide how Love Fidld is used.
We hope you'll join usin our efforts to ensure a strong and competitive DFW.

AmericanAirlines’
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. HOW X noaii:r :CRANDALL; " KAY GRANGER ~AND< DEE=
KELLY HAVE : PILOTED 'FORT ‘WORTH’S ILL:CONCEIVED

FLIGHT PI.AN OVER D/FV{JA!RPORT — BY J.D. ARNOLD
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¥lingered. Around 11a.m., more ﬁmh a dozcn, SHEE W 's

Dile:

most powerful citizens came in from’ out of the heaf oy

V »

would rise to 91, nearly a record. for May 11. N hlght;‘.% .

came from the south, but the threat was from the easti: &

This 1992 gathering, . in a conference
"room at the Chamber of Commerce, away
from the prying eyes of the public and
press, was cntitled “Mayor Granger's
Meeting.” The agenda contained but one
line: Wright Amendment. Like the temper-
ature outside, frustratmns were increasing.

Kay Granger — her future run for

' Congress only a glint in her eye — called .

the group to order. Gazing around the.
coom, she saw focmer mayors Bob Bolen
and Baya:d Friedman, chamber president
Terry. Ryan and past bodrd chairman Rice

. Tilley, American Airlines vice president
- Ted Tedesco and lawyer David Keltner.

Also in attendance was Dee Kelly, in
" Keltter's words “a personal advisor to
Granger,” as well as lawyer to Fort Worth's
richest and most powerful. Kelly was also
a director for American Airlines.

- Mermories vary todzy on how official the
power conference was. Some identify it as
a meeting of the chamber’s aviation com-’
mittee. Others recall it asa chamber board

* meeting. Ryan employs words like “infor-
mal” and “nothing official.”

The purpose Of the group is far clearer
he. mwasnotladangm RETCY.

jResping the lawsuit in placc,
sided with the American
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Tedesco may have chanced a brief smile.
Half a decade later, the aviation' mar-
riage partners arc again in their own War of
the Runways, estranged as partners but
joined at the airport. Politicians have come
-and gone, but the domestic  spat remains
the same, and American Airlines still does-

n't want a divorce. Pious - Fort Worth, .

meanwhile, appears to have a dalliance or
two of its own (cachd Meacham and
Alhancc). makmg the Cowtown suitor
seem nothing but a s!uuy hypocrite.

IT WAS THE FEDERAL GOVERNMENT®
that ordered Dallas and Fort Worth to the
altar in a shotgun marriage of conveniencs
in 1968, and many blame the feds for all of
the marital discord since that time. Uncle
Sam forced the cities to cooperate in estab-
lishing a regional airport, .threatening to
intervene if they could not cohabit at & neu-
tral site and close their competing airfields,
Dallas’ bond ‘attomey Ray Hutchison
devised a scheme; The cities would jointly

Opcratc a rchonal 8.1 20 and fund its com- ;

new 1‘-"'15 m- . "?‘-Woft il % International. -

Dallasgs ;-o_[’(.{ ms co;npeung Love

‘promotion I any other airports — that .
might challenge D/FWs monopoly Thesa
promises to limit commercial . aviation
ivity at other sites are the essence of the

8 bond covenants. '
" A unique aspect of Hutchxson s plm was
D/PW’S revenue base, which for the most
.part comes from  the. airline companies.

Rarbcrﬂlanrclyonpmsctfccsfmmt}wmx;@

lum,tth/FWBoardassessansc S
o the users on  cooperative basis

Imcs pmrmsc to cover thc air

3 than‘SOO ﬂxghtx a,

‘,....b '§
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_advent of federal airline -deregulation in
'1979, American set out to pioncer the hub-
.+ and-spoke “system — now' used* by most
T mjcrwhm—asxtmvediuhcadquzxm
and many of its flights from New York City
~ to-D/FW, With deregulation, Southwest had
mc&edOmmmemmmmm
from Love, * posing 2" major threat to
* American and all-other airlines at D/FW.
This was when Jim Wright su:ppcd in.-.
The legislation bearing his name brokered a ;
peace U'cuyamongmccxﬁu,t}maxrpom
. .and the airlines by forcing Southwest to ter-
" minate all its flights’ within a five-state
-area. When Braniff Airfines collapsed ‘four
" years later, American’s D/FW  foothold
grew. substantially, but pesky Southwest
was winning the battlc to attmct passcngcrs
on the short hauls,

Through this dommauon at the bxggct‘:

a.i.rport and in the’ ang-haul market,
. American has grown to control the rates
paid by DI/FW passengers. American’s
monopoly has continued primarily bocausc

of the Wright Amcndm:nt. .

" Delta, once the only irdine gpersiting a

" hub and competing with American on its,
home ground, effecuvcly gbandoned DIFW

‘in the early *90s. Having moved most of its’
: domestic - traffic .and "all its. international .
flights to; other cities, Delta now ‘controls '
only_20 percent of the D/FW markét, Jeay-:

ing the crumbs to othcr carriers. . ¢

" IN. POWER CIRCLES, DEE, KELLY WAS,

. known for his close association with formee
Rep. Jim Wright, author of subsequent legis-

‘lation designed to contain’ Love's re-emer-

5

gence and muffle her siren sorigs to airline
passengers. It was Wrighz's 1979 handiwork
that allowed Dallas to maintain Love like a*
mistress on the side while .preserving the
union with Fort Worth. The arrangement -
crafted when Dallax seemed ready for.legal
scparation — allowed the larger city partial
relief from its marrlage 'vows, but required
Love to stay in the background.

‘Wright's strong-arm efforts brought thc
cites back together ON; supposedly cordial,’
if not intimate, terms. Dallas could-contin-~
ue to enjoy the charms of Love but only on
limited basis. Dallas’ Love affair would be
tolerated as long &8 the rclanomhxp d1dn‘

blossom further.

- While neither city was really salisfied by
the dictated terms of reconciliation in 1979,

‘the federal action stopped the cities” public

bickering for more than.a decade. - L~
Like other power brokers in Fort Worﬁt,f

‘Kelly showed delight it Wright's selection as

House majority leader and was surely tickled

pink by Wright's power-play passage of the
amendment, which served also’ to protect

- American Airlines from the prevarications of

Love Field and Southwest Airlines.- < .~

-Named to American Airlines’ board pf
diréctors in- 1983, Kelly was plcascd even
more when “Wright was “elected House.
Speaker.in 1986, Kelly was bitterly duap«

-lpomwdbyanm:faIlfromgn::mdrgs.
.ignation from Congress in 1989. Both his
‘airdine and the city’ over which he- Iorded
3hadlostaguardxanatlhega£e. oo

It was only then that Dallas could- -begin
nipping away in ecamnest at the anht

'Amcndm:nt. But in 1992 Kelly | had 4 new
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political protégé in the form of Granger. As
mayor and -later congresswoman, - she
"would defend Fort Worth’s honor by pro-
tecting D/FW and American Airlines in tan-
dem ‘with U.S. Senator Kay Hutchison, by
then Ray's wife, as Congress consxdcrcd
undoing anht 3 clever deed :

Tt was in 1992 that-Dallas once again

fanned the flames of its ‘Love affair,
prompting the first Fort Worth lawsuit to
enforce the marriage vows dcspnc whatev-
er indulgences the courts and federal agen-
cies had granted to Dallas, an cagcr pracu-
tioner of the new morality. .

The Wright Amendment ]imits thc nmgc :
of your indiscretions, said. Fort ‘Worth to.
Dallas. Try to evade or weaken it and we'll :
have you in court to enforce ;hc ongmal.

vows under the covenants.

More recently, the two Kays have faulad in

their duties: Congress gutted the Wright
Amendment’s’ protections this past ‘month
and Dallas is facing the wrath of scomed Fort

Worth ance again as it prepares to indulge’
itself more fully with Loye's charms: This *

was not for lack of trying on Amezican’ span.'
Since 1995, the airline’s PAC and it execu~
tives and Spouses have been gcncmus to
members-of the U.S. Houseand Senate who*
opposed gutting the Wright Amendment. The
PAC contributed $8,000 to - Kay ' Bailey
Hutchison, $7,000 to Phil Gramm, $13,000

to Grangu', and $12,000 to -Martin. Fmst. E
American executives and their spouses’ con-.
tributed another $9,350 5 Gramm, $4,500 td -

Grtnga‘andsdoOOOtoHutc}uson.medall

and his wife, both Dalfas mdcntx, ‘gave’
$4,000 to Hutchison in 1996 alobe,‘even’
though . she’ was™ not up :for m-clccuon.,"
American also gave $249, 999 to Danoa‘anc.;

‘5!::‘[' l'|. .
e

Pacty soft-monéy funds. -

" Despite  protection - by. ' Gramm,
.Hutchmon Frost, Granger and thc Clinton

administration, however, the new-breed .

Republicans 'controlling Congmss began

.'- ‘

dismantling Wright's légialation.

THE PURPORTEDLY CLEAN HANDS W]TH.
.which Fort Worth’ would beg thé ,court Lg-'
hold Dallas .to the original - covenarty * —.
chpxzc what Congn:sx. mccoum.mdfadcr‘

el agenicies ‘have allowed Big D — may be

soiled. Fort Worth's reputation’ may- be sul-
lisd by its own aviation affairs — a matter-
clearly on the minds of the powers thi gath-’

ered oa'that sultry May mormngml992.
Dallas was then suapxcmu.s it was riot tb,c

only. party whose other airport crowded the..
‘marriage. Many believe this to be the ca.sc'

in 1997. Fort Worth's- decision- mahng is;

proceeding behind those “same, closed -

doors where KclIy. e al, gaﬂmed in 1992

During the 1992 strategy ‘session, Gringer .

warried the group: “Dallas is very conccmed
about Alliance and we offered to restate !haz
we have no intention to violate the crdinance

with" operations at Alliance Anpoxt—and_

makcmzupanofthcagmemmr."

‘Kelmer, also .was troubled . that Fortf‘

anhs development -of Alliance AIrport

might make its pasition vulnerable.’ ‘A set-,

tlement agrecmt could lay "to-rest” the
Alliance issie, ‘Dallas seems o feel that.

-Alhancc takes- way from ‘D/FW" Axrpoxt. .

' he ‘advised. “We could reaffirm’ our corn-.
nucmcnt tomorruw and waxt and sce whaz_.

~'4'r.u
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Dallas’ response is. There | Ssome fear that
the bond holders may become concerned
. and that the value Of the bonds will drop.
“I ... keep hearing that Dallas may suc
because of Alliance Airpart. We need to
'makcsurcthatt}usxssuc will not need to be
. addressed again, We should have the DIFW
Board take alook at Alliance and have it
approve Alllance.”

(The D/FW Board has necver voted either
to sanction or object to Alliance or the new
jet service operating out of Meacham Field
since May of this year, cuhcr of which'is
‘within the board’s purvxcw under the

_covenants t0 1dcnt1fy “ action detrimental to
D/FW by either of the partner cities.”) |

Granger, .exhibiting her occasional pcu-'

chant for smugncss focused the gathering's
attention on’ the jealousics involved.
“Through meetings it has-become cbyious
that Dallag sees that they have an airport
without development,” she sai d. “Wehave
development [at Alliance], they do not.” As
usual, she declined to retum a phone call
. from FW Weddy R
" Kelmer is not rcpresamug Fort Worth In
-its NEw suit agaimst Dallas, but did represent
"Fort Wo.th in- adispute with Mesa Airlines
over the carrier’secently initlated service at

Mezcham .that is similar to -Southwest .
Airlines’ struggle to fly out of Love Field:
morctrunmycam ago — a sagw'that ended :

in the first violatich of- the cities’ coinmon
vows under'the 1968 bond covenants.

.- This time, it is Kelly filing Fort Worth's
suit ‘against Dallas; although his official

- role a bit unclear. His firm filed the lawsuit.

“the very day afterCongress voted to cnppla
the Wright Amneadment. | E

Fort Worth City ‘Attorney Wade Atkins
“confirms thu'K:lly had rot been formally-
retained by the city in the matter when hc_
filed -the acuon. The City Council met in

executive scssion late’ in the afternocon
Octaber 9 | minutes after the--vote in

- Washington and- authorized legal action

about § p.m., but did not take a vote regard-

Ing the hiring of Kelly. Keily’ s fezisyetto

be determined by the council.- But the 32-
page lawsuit was ready for filing the next

. morning, Fnday

. City Attomney Atkins saysKelly's hourly’

fec will be set and his formal hiring by the

—cotncll will happen fater, If ‘the couneil

only ficst met to auﬂuonzealawmt Thurs-
day and, Ke,lly was not Y¢4 on retainer for.
this Case} oW andl ‘whén did work bn thE
volumuwus lawsuit begin? -

" Word on specxﬁcs of the b.atad plag to
openupLoﬂFicldwmonOctobcr? two
"days bcfor'.: the actual vote in Washington
and thres days before the lawsuit was filed..
Indications that the anht Amendment
. was in deep’ trouble came in Scpu:mba
how:vcr L

. How Iong would it take the best of
lawycn to prepare such a lawsuit for filing?’
" Weeks, marmy -days at the least, s the best
. estimate from'.scveral legal sources. Was
" American ‘Alrlines du'cctor and purported
.. city speclal Counsel Kelly already at work?
‘Kelly isn't talking .and has not returned
repeated cal |sfrom FW Weekly. .

Why was Kelly handed the portfolxo this
txrne? Atkms says Kelly has a particular
expertise in the matter and that the two
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have discussed the possibility. of a suit off :
and on'* for some, time,- - ™

As. for any conflict given Kelly's. mlc as
director Of. and, legal representation, ‘for |
American and his. past .representation of
D/FW’ Airport, which way :also ndmed in,
the suit. *That.. issue .may need to be.
addressed,” Atkins said. :

Whea asked if Kelley had ﬁlcd any pa-
perwork formally disclosing possible con-
flict to his presumed client in the matter, i.e.,
the city, under Texas. Bar Association rulés,
Atkins said, “not as yer”

The issue, Of a conflict duc to K:lly:
multiple roles involving the. lmgants and
DIFW's blggcst tcnznt, Ammcxn, isclear-

ly debatable. _ : ‘- .
Although not & formal party to the wtxon, ,

American i3 the 800-fhght—a—dzy gorilla sit-
ting silently: at- the~ .conference _ table.
American’s Crandall has threatencd, in 2
widely. publlshcd quote,to “sue cvcrybody

in America” to- close Love Fiéld in the’
event Cong:css Ainkered with the special

.protection unique to D/FW and his alrline.-
Crandall was unavmlablc 10 commcng t'or
this article, . .. AR

* Section. 1:06(b)(2) of thc Tcxas Bar
.Association- dis¢iplinary rules regarding
"conflicts of mtcrcst waves a red flagi This
ruls pmhxbxts attormeys from representing a
client in the event the attorney’s bility:to

adequately . represent his client might -be-

1mpurcd by other loyalties such as his own
interests or associmon ‘with'a third party,
‘which necd not nmmly be ‘anothet
client for the conﬂxct o bc evident. .

s

American Airlines corporate public refa-
tmns manager Tim Smith; however, said
there is no conflict between Kelly's role a3
Fort Worth's lawycr and his’ role a5 1n
Amaxcan directot, “Not if, Lhcu‘ mwrcxts
are the samc. The city's posxuon is chy.'
close to our thoughu "

— ONE MIGHT ARGUE THAT' KELLY'S ROLE

15 an American Airlines - director -could
impede him from offering, Fort Worth the
best mdcpcudcm'adwcc or representatjon
possxblc, ' regardless : of - how. American's
interests. mxght be, dfecwd by, thc cxtys
action or inactiop::~ LY i
-.“This lawsuit raises a numbcz of xsxuc:,_-
mcludmg conflict of interest issues,” Dillas.
City Attomcy -Sam Lindsay 'said. All
Lindsay would say. ‘publicly .was that possi-
ple. conﬂxcts of interest: involving the law-;:
‘suit are “a problem” and that his as-yet-,
undisclosed legal mancuvers ‘in the future -
rcgardmg conflicts wﬂl wuch "cutam mzh~
viduals™ " .- -
"We'rc going to hit the city of PoﬁWonh
with cvayt}ung they hit us- with and even.
_more,”. Lindsay -g2id in dcscnbmg Big D'
pending answer to the lawsult, whlch is, due

— mcouxtby November 3..-

Alsoaxmcrcadya:FmWorthCﬂyHall
the day the lawsuit was -suthorized —.a:.
Thursday «—. was.Roger Rienstra, pmxdmt .
of the: Witherquon advertising: agency...
‘which counts among it clients the Fort Worth "
Chamber . of Commemc. "Rienstra booked.,
full-page ;ds in both- Dallas and Fort Worth
dailies-to nun the following Sunday. -.

The ads were bannered “An Open Lcttcr
to Mayor Ron Kirk; Members of the Dallns
City Councxl and Citxzan of Dallas™. and
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proposed that the declaration of war on
Dallas by Fort Worth is “in the best interest
of all of the citizens of the Metroplex.”

Antwork for one of the ads — represent-

. ing Fort Worth city stationery with signa-
tures Of Mayor Ken Barr and al| eight coun-
cil members — was in the hands of The
Dallas Morning News the same day the
lawsuit was filed on Friday. Who actually
authorized Witherspoon to run the ads?
“I'm not sure,” Rienstra said. ‘ Talk t (City
Hall spokesman) Pat Svacina.”

A tag line on the original ad copy deliv-

" ered to both dailies says: “Ad Paid for py
Citizens and Businesses of Fort Worth.” But

. in the Morning News vession, the word
“Political” is inserted at the beginning of the
tag line, The added designation was news to
Svacina “It doesn't say that on my copy,” he
moaned. How come the change? Is there a
political action committee at work?

“We put it there at the suggestion of the
Morning News?' Rienstra said. DMN ad-
vertising vice president Sergio Salinas said
the Witherspoon agency paid up front for
the ad. That's true, said Rienstra, who also
says the total bill paid out of his pocket for
both dallies is $20,000, but as for who's
paylng Witherspoon, “Talk to Terry Ryan at
the Chamber of Commerce,” Rienstra sald.

‘“No, it' Snot some PAC,” exclaimed Ryan,
describing the ad as “educational” and giving
assurances that Rienstra will not be stuck
with the $20,000 tab. Ryan also said the city
PR department (Svacina) actually produced
the ad copy and Witherspoon simply booked -
the space and handled technical details.

So, who's actally going to reimburse
Witherspoon? ‘T'll get the money, don't
worry about that,” said Ryan, “But as to
who it is — that’s private.” Scveral days
before the newspaper ads ran American

(Airlines was caught with its flaps down
when the DMN disclosed that radio ads by
Love Field arca residents opposing the new

liberties for the airport were actually fund-
ed by the airline.

American Airlines' Smith said, however,
that the airline did not pay for the newspa-
per ads. He said American had no direct

. role in the ads’ preparation, but added, “Our.

people do talk quite often with the mayor.
Clearly, his position is the same as ours.”

ALL THEFRETTING AT GRANGER'S 1952
mezting implied that Fort Worth is vulnera-
ble due to its operations at Meacham and
Alliance. Fort Worth takes the position that
the city did not “solicit” Mesa, of
Parmington, N.M., t0o begin service at
Meacham and. therefore js In compliance
with restrictive language of the 1968 bond
covenants, according to Fort Worth

—_ Meacham Intcrnational Aupon’. Ma.nager

Gary Curtis.
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Lastyear @“ Start-up” carrier, SkyTeam,
proposed full-size jet commercial service
out of Meacham 1o cities in Texasand as far
away as ‘Atlanta. Still struggling with lts
financing, SkyTeam has yet “to fly, but
maintains offices at Meacham, One Of the
SkyTeam principals is former Southwest
Airlines executive Jess Coker.

Coker says he was forced by city officials
to agres to aleasc at Meacham that would
restrict ‘the cartier to flights to points in
Texas. Assistant City Manager Ramon
Guejurado says the city did so under the

provisions of the 1968 band covenants.

As for thc court action voiding thosc
covenants in the original Southwest case
involving Dallas® 1ove Field, Guajurado
said the Southwest court victory involving
Love Field only involved its Texas routes.
Southwests later cntry into interstate ser-
Vice was addressed by the  Wright
Amendment,

Yet, Southwest’s successful fight to begin
interstate service from Love came before
the Wright Amendment became law. “There
was no final ruling by the courts”

Guajurado explained. “Before that could be
decided, WC got the Wright Amendment.”
Even thiough Mesa and SkyTeam are con-
fident they can offer service anywhere they |
please from Meacham,  Guajurado still
insists the city didn't encourage these carri-
ers to begin service at Meacham. *“The city
was wary of violating the covenants pro-
hibiting" the promotion of. commercial ser-
vice at their airports other than D/FW, We
couldn't ask them in, but then we couldn't
say ‘no’ once they asked,” said Guajurado.

“Bullshit,”

said C 0 K U regarding
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.Gua)urado s position on interstate service, -

*The clty can't do it. We' 1 beat them in court
if we challenge it"” Asked why he agreed to
the lease restrictions, Coker responded that
there was no point in expending time and
legal fees on the issue. since the original
SkyTeam plan was to fly only 0 points in
Texas, at least for the present.

“Once wg're ready to fly from Fort
Worth outside of Texas, then we '1l file. an
FAA complaint,” Coker said, prcdxcung
service by Aprl '

Regional. FAA officials based in Fort
Worth and elsewhere agree with Coker.
They said the city cannot limlit flights from
Mezacham since the airport has received
substantial federal construction money. The

only way to limit flights from Mcacham to-

points in Texas or any geographlc perimeter
would be federal legislation similar to the
.now-crippled Wright legislation. *

Mesa Airlines initiated regional jet service
at Meacham last May. Mimroring the original
SkyTtam plan,:Mesa offers six daily flights
each way (four on weekend days) to and from
San Antonio and Hobby Airpott. mNownba
Mesa plans to begin service to Austin.

“Mesa's lease at Meacham conmins the
same Testriction regarding service beyond
paints in Texas. Mess did file an FAA com-
plaint over the restncdon, but later withdrew
it, Peter Otradovec, Mesa's pmsxdmt now

living part time in Fort Worth gince the carmi-

abcgmscr'dccha'e.givumcmaph-

nation for Mesa's temporary back down as
does SkyTeam foc its tactical retreat.

*“We have a niche market — Fort deh o

'Hobby and San Antonio with RJs (regional-
jets),” he said. “When we get stronger and.

want to fly further, then we'll litigate
Mesa has already Indicated in itS current

annual report and materials sent to potential

investors that it plans to offer intzrstate sk-

! vice from Meacham sometime in the future.

.. That position is confirmed by cofporate

~— attomey Gary Risley. “They’ve never told

me where I'm wrong," he said referring to
city officials’ insistence on the restrictive
language in the terminal-space lease
despite his objection based on the law and
legal precedents, '

“The emperor has no clothes,” he moc}ns

‘in reference to the city posmon. ‘W

haven’t waived any “of our nghtx "We! re
Jjust waiting.” .

Mesa's lease agreement is umquc com-
puedtosumlarmngcnmuumomaw-
ports, says Otradovec. Mesa is paying for all
of its terminal improvemeats, but they then
revert to city' ownecship and the amounts
expended are credited against the normal rent.
“Already, Mesa has spent or contracted
over $1.1 million in improvements &t
Meacham  including three new jetway
- bridges linking the concourse to the RIson

~ the tarmac, These devices are designed for
RJs -only md would not be used by’ larger”

jets; Mesa has taken all the risk"” -says

Otradovec. “We'rs here fot the long haul*”

"Meacham now has a baggage camuscl

‘metal detectors, rental car countcrs. a

rcstamntandxllttmothcrcastcmarksofn

serious player, albeit smaﬂ in the wcrId of

commercial airports. “14

- While Mesa officials clearly $2)(B& thels

mchc u ln the smaller-capacxty

jCB ‘
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Sky'rcam s Coker believes -Fort Worth is
ripe for the S2ME gi7¢ jers ax major airlines
fly such asthe 737. “Thirty-five percent of
the (Mctroplex) - market lives west of

Highway 360" in Arlington, he' said.

Coker believes substantial numbers of -

Fort Worth passengers are already bypass-
ing D/FW and traveling to Love Field to
take advantage of Southwest's lower fares

and frequent jet service. He .belicves

Sky'l‘am can capture some of that market
and gain new customers with flights to sec-
ondary cities or urpom across the nation
with Jittle non-stop service from DIFW or
Love such 28 seasonal ski destinations and
the music-Mecca of Branson, vo.

But both Mesaofficials and Coker admit

that legal challenges to Fort Worth's restric-
tions on their service out of Meacham will
be financially difficult. They are woried
about the deep pockets of others who might

join in any legal. fight to kecp the lease

restrictions in place:

' But the city could be contemplating
increased service — perhaps beyond the
boundaries of Texas — from Meacham.
Especially if Kelly's lawsuit is beaten back,
Cowtown would be in a position to revive
Mezacham in a secous’ way. “We have dis-

cussed” many options,” Guajurado said. :

When asksd exactly what options city offi-

cxals have dxscusscd. Guajurado gaid he

“can't disclose them.”: Guajurado had no

comment about how Iong have city . otﬁculs '

been talking about atty of these options. -

/2.

If the cautious and possibly untenable
city position regarding Meacham may be in
compliance with the shaky language of the
1968 bond covenants, regardless “of -
Southwest's legal victories: defeating the
analogous restrictions at Love Field over
the years, what then about Alliance? -

Fort Worth owns the new non-passenger
(commercial) -airport capable of handling
any jet rlymg toddy, but leases the opera--
tion to Ross’ Perot Jr. who in turn sub- -
lease’s industrial and commercial freight
space adjacent to the runways. Big tenants
are American Airlines’ maintenance facility
and FedBx. D/FW sought both facilities,
but failed because both companies got a
better deal at Alliance. American’s concem
about D/FW's viability only goes so far.

- City officials takes the position that
Alliance does not compete-with or hinder.
development at D/FW since Alliance does
not handle passenger service and Meacham
limits passenger flights to points in Texas.
Others say this position is just plain wrong.

It was an application by Legend-Airlines,
an upstart secking to fly out of Love Field, to
points beyond the five-state lu'mt that initial-
ed the latest “attack on thc Wright
Amendment. Legend is a pnmc  benaficiary
of new .legislation in. Washington that
prompwd Fort Worth's rage. “Fort Worth
can't have it both ways,™ Bruce Ludbem
Tegend's founder, said, “T think Alliance and.
Meacham are great for ‘Fort Worth and the
region, I'm all for it. But they do’compete
with D/FW fof both freight and passengers.”

It "was on that hot and hazy May. day in’

1992 when Keltner warned Grangez, Kelly

and the-others that Fort Worth was extreme-
ly .vulnerable on “exactly “this poirit: From
Lhat, thc dxvorce may ﬁnally comcﬂ
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| etters

You're\Wright Rita

First the good news: | loved Ann
Zimmerman's concise (albeit long, but no
longer than necessary to tell the full story),
informative, and extremely well-written arti-
. cle on the saga of Legend Airlines{“The
(W)right to fly,” October 16].

Part I: Whoever edits your calendar needs
to get the facts straight; i.e., your entry of
October 19 describing the upcoming produc-
tion by Jubilee Theatre in Fort Worth of
George C. Wolfe's The Colored Musexm. The
calendar says, “Given its first fulllength run in
North Texas.” Not! | recall seeing awonder-
fully done, fulllength production of this play
at Theatre Three during their 1988-83 season.

Rita Faye Smitk

-~ Dallas

Yourewrong, Jerry

You did the best job on this subject of any-
onewho ever tackled it in acomprehensive
way [“The (W)right tofly”].

You have one glaring error, and that is
that | am not cranky. | amalot of fun, even
sometimes when there’'s a war going
- on,..not cranky, The word a friend used
some time ago is relentless...that may be
wrong, but | know that cranky is.

Anyway, other than that, it is a great tie.

[erry Bartos .

Dallas
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Making noise

Ann Zimmerman's The (W)right to Fly”
has me totally confused with one excep-
tion—it clearly outlines an alleged-conspir-
acy onthebehalf of American Airlines.

I’ m confused because the articlestates that
there are no noise problemsrelated to Love
Field today, and that there won't be any tomor-

row with increased air traffic. If thereisno
noisc problem, then why mustall air traffic
take FAA-mandated routes between the hours
of 10 p.m. and Gam’Wherasthefactpﬁnted
that L egend Airlines planned to lease six jets
and overhaul them, addi ng engines with the
quietest noise level, if noise is not a considera-
tion? Why have Dallas taxpayers been stuck
with a school sound-proofing bill for students
attempting to study in the Love Field area?
Why must |, residing 12,672 feet from the
busiet Love Field runway, yearn for the day
that | can conduct an uninterrupted conversa-
tion with my neighbor in my own yard?
As for former city coundlman [Jerry] Bartos
(a staunch supporter for “repeal” of the Wright
Amendment) building a home a halfmile from
Love Field as a statement about the noise fac-
for, thisis blatantly misleading! How much
noise is there parallel to airport runways as
compared to actual flight paths? It isfar differ-
ent when you live knder the flight path, like |
do. Even though I live 2.4 miles from the
busiest runway at Love Field, I'll still trade
locationswith Mr. Bartos. In fact, Mr.
could save alot of money building his new
house in our area where the real estate gets
cheaper by the decibel. Then to print the
Wright Amendment opinlons of Congressman
Joe Barton (Lwill never forget hj sscare-tactic
TV commerdials in his unsuccessful bid for a
U.S. Senate seat), it’s really scraping the bot-
t om of the barrel of controversy.

You printed the claim of Legend’s presx-
dent, McArtor, that thereisno safety prob-
Tem’ (inspite of the ever-increasing conges-
tion relating-to both commercial and
‘residential communities surrounding Love

[ield—plusthepresence of public schools).
This al rcminda me of the politician who will
promise anything to get in, and the jailbird
who will promise anything to get out

TOO many speak in tertns Of “convenience”
and ‘price;’ yet none speak in terms of gen-
era] welfare-because thousands upgn thou-
sands of human beings are adversely affected
by Love Field's presence. Should you part the
curtains of fact, you will doubtlessly seea
golo-plated cash register!

Ed Frick

Dallas
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L7147 Pernsyloana 200 o p i

Washingran D0 00 0,4
Teleghune 29247245
Fax 202 3311324

CHIICARO
3500 Treee First Naunnal Plaza
Chicago. lllinows £0A02 4253
Telephone 312 95774450
Fax 3129774403

hup Hararw uhlawcom
June 3, 1998 “ «

Writer’s Direct Dial (202) 773-43417)

Ms. Nancy E. McFadden
Genera Counsel

Department of Transportation
400 Seventh Street, S.W.
Washington, DC 20590

Dear Nancy:
On behalf of Legend Airlines, we look forward to meeting with you on Friday, June 12,

1998 at 3:00 p.m.  Joining me will be Allan McArtor, Legend's President, Marvin

Singleton, also of Legend, and Paul Watler of Jenkens & Gilchrist, Legend's Dallas
counsel.

Sincerdly,

o

Edward P. Faberman
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[747 Perinsylvania Ave 2% Suce 71
Washinglon. D C 2U/4 4404
Telephone 202 £72 4310
Fax 202331 1485
September 18, 1998
cHicAGD
3500 Three First Nauonal Plaza
Chicago. lllinots 60402 4283
Telephone 312 9774400
Fax: 312 9774409

Ms. Nancy E. McFadden

http //www uhlaw com

General Counsel
Department of Transportation Writer's Direct Dial
400 Seventh Street, SW. 202.278 4460

—

Washington, DC 20590 ‘

Dear Nancy:

Recent developments in the Tarrant County, Texas, Proceeding regarding Love Field have
serious potential to circumvent and undermine the Department of Transportation’s
(“Department”) Love Field Interpretation Proceeding as well as ot her proceedings before
the Department. The integrity and effectiveness of the Department’s authority and
procedures may suffer if these issues are not addressed.

On September 3, 1998, the Department issued a procedural order in the Love Field Service

Interpretation Proceeding in response to several motions made by the City of Fort Worth,
the DFW Board and American Airlines. Fort Worth filed three motions, including a

Motion for Disclosure by the Department. As you well know, this motion requested all

information pertaining to your letter to David Siegel and other related matters. The
Department denied this motion, stating:

We will not grant Fort Worth’s motion for disclosure at this
time. Disclosure of the type of information sought by Fort
Worth would be an extraordinary step in this kind of
proceeding....Thus, at this time we see no basis for granting
Fort Worth's request for disclosure regarding the letter’s
preparation.

[OST-98-4363, Order 98-9-5]

Since the Department’s decision was unacceptable to American, DFW and Fort Worth,

they have chosen to defy the tenets of civil procedure and have turned back to the state
court to obtain their desired outcome.’

! Following Fort Worth'sline of l0gic, if they fail a the state court level, presumably they will um to a
justice of the peace for relief.

DEPOSITION
EXHIBIT

PENGAD-Bayonne, N ).
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Ms. Nancy E. McFadden
September 18, 1998
Page Two

At a hearing on September 11 before Judge McCoy in Texas state court, Fort Worth once
again caled into question the Siegel |etter’s authenticity, questioned the integrity of the
Department and challenged its authority to render a binding declaratory ruling.

The American parties continued to push the court to alow discovery that the Department
has refused. The following are excerpts from the hearing:

Its what we call the miraculous D.O.T. letter,
. ..Miraculously, Mr. Segal somehow overcame what we
would normally experience as bureaucratic impairmentia and
received a response to that letter the very next day which was
signed by someone who had a signature very similar to Mr.

Segd’s.

We want to know what’ s been going on up there, and so we
have asked a simple set of requests for them to produce a
deponent who will explain to us the miraculous letter and
explain to us what is happening behind the scenes with the
Department of 'I'ransportation.2

[Marshall M. Searcy, Jr., Co-Counsel for Fort Worth, p. 49]

As expected, the court acquiesced to the American parties’ requests to allow discovery of
the “sua sponti notice of administrative proceeding” in order to determine the existence of
“agency bias.”

The American parties are seeking to establish “agency bias’ so that the court will discount
any decision made by the Department in the Love Field Proceeding. They contend that the
issue of “agency bias’ is for Judge McCoy to decide. As explained by Fort Worth attorney
Dee Kdly, *“ Your Honor, if there's agency bias in this case, no matter what the issue, it'd
be worthless.” (Hearing transcript, September 11, 1998, p 67).

Dee Kelly again raised the likelihood of “agency bias’ on September 15th:

? Spelling as it appears in City of Fort Worth V. City of Dallas hearing transcript, September 11, 1998.
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If there’ s agency bias here, it may have a bearing on your
ruling, because if they try to get you to defer to that ruling in
some manner, and we can satisfy you that the case is -- that
the agency had made a predetermination of their ruling, it has
no effect whatever.

The motive for raising this pseudo-legal argument has been made clear:

... we don't anticipate a favorable ruling from the D.O.T.

| think the D.O.T. has basically prejudged the outcome of this
proceeding.

We think they’re going to come before you and -- and have
some sort of an administrative ruling which they’ll ask you to
defer to in your summary judgment proceeding, and then if

not you, then the Court of Appeals and the Supreme Court.
[Dee Kelly, Hearing Transcript, September 15, 1998}

Not only is the state court about to reverse the Department’s discovery order, but it has also
permitted the Department to be effectively put on trial in absentia. The discovery requests
that have ensued are extremely broad, even requesting documents that are under seal by
the Department. Fort Worth explains in a letter to Judge McCoy that it seeks discovery in
a state court procedure because it “has previously sought this information from the DOT
and has been turned down . . . Because this information is in the public domain, Legend
should have no problem and no excuse for not producing it.” (September 17, 1998).

This burdensome “discovery” is nothing more than harassment used to distract Legend and
Continental Express from both the litigation and the administrative proceeding. The
following excerpts from a Deposition on Written Questions is illustrative:

2. Describe each communication which Allan McArtor has had with
any DOT Representative during the relevant time period which referred
or related to Love Field by stating the: (a) the name(s) of all persons
involved in the communication; (b) the date, time and place such
communication occurred; and (c) the substance of the communication.

3. Describe each communication which any other Legend

Representative has had with any DOT Representative during the relevant
time period which referred or related to Love Field by stating the (a) the
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name(s) of all persons involved in the communication; (b) the date, time
and place such communication occurred; and (c) the substance of the
communication.

6. Please list and describe all documents provided by DOT
Representatives to Legend Representatives pertaining to, or referring in
any manner to, the Litigation or the DOT Proceeding, including, without
limitation, any drafts of the order ultimately issued by DOT on August 25,
1998 in the DOT Proceeding.

11.  Please list and describe al documents identifying, or providing any
means of identifying (such as fax address or fax number), the author or
authors of the text of the McFadden letter.

14, Please list and describe al documents of which any Legend
Representative has knowledge pertaining to, or referring in any manner to,
the request or desire of Legend or of Continental Airlines that the DOT
initiate proceedings to address all or part of the issues in the Litigation.’

These expansive requests relate ‘to several Department proceedings. The same parties that
ask the Department to hold information in confidence in other proceedings (including
AA/BA) have now engineered away for a state judge to review every document submitted
by Legend in determining “agency bias.”

In addition, the American parties are rushing the court to render a summary judgment
decision before the Department issues a ruling in the Love Field Interpretation Proceeding.

To ensure the race to summary judgment is not halted by an unfavorable Department order,
these parties argue that the Department will not be able to render atimely decision, duein
part to their plans to inundate the docket with comments.

| seriously wonder if the D.O.T. knows now -- | mean, if
they’re going to give careful consideration to what’s being
submitted to them, I'm not sure they could know how long
it's going to take them to rule because | think the D.F.W.

* Continental Express was sewed similar discovery requests.
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Board's going to send them a good deal of reading material
to look at. | know there are other parties who are not named
in that order who have aready indicated that they intend to
weigh in on the issue.

[Counsel for DFW Airport, pp 33-34)

Consequently, they have succeeded in convincing Judge McCoy that he should not halt the
proceedings until an order is issued.

...l just don’t want to sit around here waiting and tapping our
toe and wondering if and when the D.O.T. will rule. That's

not -- that’s just not the way we' re going to operate here.
[Judge McCoy, p 36]

This flagrant disregard for the Department and legal procedure threatens to undermine
federal authority, the future of competition and multiple issues before the Department. As
the Department is not restricted by the Anti-Injunction Act, it is crucial for the Department
to step into this matter through the U.S. District Court and seek to enjoin the state
proceeding. It is imperative that the Department directly address this issue and halt a
process that could set a precedent for al Departmental orders and investigations.

Sincerely

50 e

Edward P. Faberman

cc. Tom Ray
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Wruer's Direct Dial
202 773 4460

Ms. Nancy E. McFadden
Genera Counsel

Department of Transportation
400 Seventh Street, SW.
Washington, DC 20590

Dear Nancy:

| wanted to make sure that you had a report on the Fort Worth circus. In an incredible
ruling, Judge McCoy held that your letter to David Si?el at Continental Express, Inc. was
hearsay and thus kept it out of evidence. Counsel for Fort Worth (lead partner, Dee Kelly,
is on the Board of Directors of American Airlines) and counsel for DFW Airport
challenged the authenticity of the letter as well as the motives for its issuance, stating:

[the letter] on its face indicates that no study was done and
nothing was -- nothing was officially undertaken by the

agency . . .

Attorney for Fort Worth, p. 136

| mean | just don't believe that you can send them [DOT] in
aletter one day, get aresponse to the letter back the next
day, and say, well, they did an investigation in response to

my letter and here’s the report on it.
Judge McCoy, p. 146

You know, don't you, that O'Melveny & Meyers worked on
this letter [David Siegel to DOT], don’t you? . . . And you
know that this Nancy McFadden, who is the General
Counsel of the DOT, formerly worked at O’ Melveny &
Meyers, don’t you?

Attorney for Fort Worth, p. 155
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And you wouldn’t recognize Nancy McFadden’s signature

on a bet, would you?
Attorney for Fort Worth, p. /55,
cross examining David Siegel

(See Attachments)

The statements made by those counsel are disturbing, yet even more alarming is the fact
that the hearing is being conducted without any consideration of DOT data. This
highlights the absurdity of the proceeding as well as the judge’ s apparent decision to
prevent airline competition.

Most of the tria is being conducted as if it were a hearing before the Civil Aeronautics
Board. Evidence was presented on the impact of the three proposed Continental Express
flights to Cleveland on American and the other DFW carriers and on DFW Airport.
Completely ignoring your letter and previous DOT studies and statements, the attorneys for
*Fort Worth, American and DFW argued that these few flights would impact safety and
would be detrimental to DFW and “destabilize the Metroplex market.”

Why do you fedl it [Continental Express flights from Love

Field] would have a negligible impact on the DFW hub?
(p. 269)

Q: I just want you to make that assumption.

A: The assumption that it [Love Field] radically destabilizes
the D/FW aviation market?

Q: Right.

Attorney for Fort Worth, p. 319

. . . thelist of things you've heard: the loss of unique
markets, the loss from international flights, the delay in
development, the atrophy of the hub -- al of those things
you've heard described you don’t think are going to happen
... Can you guarantee that none of those things are going
to happen at Love -- a Love Field, and, hence the effect on
DFW?

Attorneyfor DFW Airport, p. 213
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It is clear that Judge McCoy has bought these arguments. He stated:

. .. wouldn’'t you expect that al of the airlines around the
country are watching American and Delta and Southwest to
see how they respond to lessening of their market share to
see if they do retaliate? And o, if for no other reason than
to set an example, don't carriers retaliate even if sometimes
it wouldn’t make economic sense?

Despite the claims that this case is limited to the issue of the Use Agreement, the parties
have raised far broader issues. In fact, American Airlines, recognizing the far-reaching

implications of this case, argued in its brief that even those carriers not signatories to the

Use Agreement should be prohibited from operating at Love Field since it:

... strongly resist any decision that the Use Agreement bar
“signatory airlines’ from conducting operations at Love or
Meacham Fields that non-signatory airlines may lawfully
offer. Such a double standard would be legally wrong,
unreasonable, inequitable, and illegd. . . .

American ‘s Statement and Reservation of Rights, p. 4

Ironically, the City of Fort Worth barely touches on the Use Agreement in its brief,
focusing instead on the Joint Bond Ordinance between Dallas and Fort Worth. Fort Worth
claims that it is the Joint Bond Ordinance which established this “undefined” perimeter
rule at Love Field (that confines interstate traffic to Texas and the four contiguous states) --

an amorphous rule that seems to change depending on the threat.

There have been other issues raised in this court, such as airline retaliation, that strongly
suggest the need for close government scrutiny. AS Mr. Siegel stated inresponse to a

question as to whether he has seen anti-competitive responses.

The only competitive reaction I’ ve seen so far is American
Airlines flying point-to-service between Hobby Airport and
LaGuardia three times a day on Super 80s.
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The anti-competitive behavior by American against Continental is only the tip of the
iceberg. We are witnessing local parties funded by the major competitor in Dallas
attempting to overturn federal law, emasculate Departmental findings, and control
interstate commerce. It is time for the Department to take control.

Sincerely,

Cd

Edward P. Faberman

Attachments

cc: Paul Geier
Patrick Murphy
Steve Okun
Samuel Podberesky
Tom Ray
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June 24, 1998

Ms. Nancy E. McFadden
Genera Counsel

Department of Transportation
400 Seventh Street, SW.
Washington, DC 20590

Dear Nancy:

Asto support for American in Fort Worth and the likelihood of a balanced hearing before
Judge McCaoy, | cal to your attention a recent statement by one of the Judge’'s fellow
judges. “American and DFW are synonymous, one for the other,” Tar-rant County Judge
Tom Vandergriff said. “We built the airport for them.” [Forf Worth Star Telegram, April

22 1998 “American wants flights at Love Field.] | aso thought that you would be
interested in the attached documents from Continental.

Finaly, | call your attention to the attached article from the June 18, 1998 Bond Buyer.
The headline says it all -- “DFW Airport ignores suit in favor of overhaul.” The article

notes that DFW is going ahead with its $6.3 billion in airport upgrades and that Love Field
operations will have no impact on DFW and its future growth.

Sincerdly,

(d

Edward P. Faberman

Attachment

cc: Tam Ray
Dave Bennett
Nancy LoBue

DEPOSITION
EXHIBIT
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Copyright 1998 The Bond Buyer, Inc.
The Bond Buyer

Juno 18, 1998, Thursday
SECTION: Pg. 1
LENGTH: 662 words
HEADLINE: Dallas-Fort Worth Airport Ignores Suit In Favor ofoverhaul
BYLINE: By Darrell Preston
DATELINE  DALLAS

BODY:
Deciding not to be halted bylitigation swirling over Dallas' Love Field,
Dal [ as-Fort Worth International Airport is forging ahead this month with plans
for a $6.3 billion ovarhaul funded mainly with bonds.

Earlier this nonth DFW's Airport Board named a new 18-nember underwriting
team and airport officials last week unvelled their latest proposal for $63

billion of i nprovenents during the next 20 years. Enhancements include $2.3
billion oftermnal upgrades and S2.1 billion fora new autonated people mover
system to get passengers to their gates nore quickly.

Board officials could sign offon the plan as early as next month. Though NO
firal timstables for financing or bond issuvance are available, alrport officials
hope to begin some of the work this year. Planning documents list $753 million
of immediate projects targeted to get under way in 1998, and another $1.97
billion of work between 1999 and 2004.

Pl anni ng, Wwhich began last year, continued this spring despite a whirlwind of
litigation spurred by Congress' decision last fall to |ift some flight
restrictions at Love Field, a city-owned airport near downtown Dallas. Six
lawsuits have been filed by Dallas and Fort Worth, several airlines, and DEW
itself to determine which airlines can fly out of Love and to where.

Previously, flights out of Love could only go to states adjacent to Texas
under the Wight Arendment, passed by Congress in the 1970s to protect DEW from
competition. But |ast year Congress allowed flights to two other states, and
some members romised to lift restrictions still further.

Fort Worth sued Dallas last fall to prevent flights to more destinations,
all eging that would violate bond covenants in place since the cities agreed to
Loi ntly build the airport. Those covenants were intended to protect bondhol ders
y concentrating Flights at DFW. The airport has about 91.9 billion of bonds
out standi ng.

The possibility of expanding service at Love has enticed three airlines
wanting to compete with the airport's only commercial carrier, Southwest
Airlines Co. Thosa three areLegend Airlines Inc., a start-up carxier that
lobbied to lift flight restrictions and announced plans Tuesday to build a new
terminal at Love; Continental Exprasa, Which began linited service | ast week;
and American Airlines [nc., DIW's largest carrier.

Whenthe controversy erupted |ast fall, DFWexecutive director Jeffrey. Fegan
sai d work on airport improvements and bonds would likely be del ayed. But since
t hen, the Board and other officials have deci ded to forge ahead.

"The litigation is obviously affecting the planning, but you can't just sit
still," said Angel Biasatti, an airport spokaswoman.

Some airport analysts predict DFW may |ore a few flights to Love. But there
are few credit concerns about the impact on DFW bonds aiven.other restrinrinns
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at Love, including linmted terminal space and parking, as well-as pressure to
minimize car traffic and airplane noise in neighborhoods near the inner-city

airport.

Only 90 additional flights per day are planned by the three airlines wanting
to serve Love. Wth Scuthweat's270flightsper day, the 360 flights a day at

Love woul d pale In conparison to DEw's 2, 800.

Also, DrW, already the world s second-busi est airportas measured by
passenger traffic, is predicating its overhaul on the assunption that usage will
grow from 87 mllion passengers a year now to about 100 mililien by the middle of
the next century. Considering that forecast and the obvious need to update
terminals and ground transportation, analyst? think it is reasonable to proceed
with the capital plan even if some flights are lost to Love.

"DEW is a hub airport and no one is going to run a hub out of LoveField,”
sai d Mary Francoeur, vice president and senior credit officer at Moody's
Investors Service. "I don’t see anyone wal king away from DEwW,*”

Cepyright c 1998 ° Anerican Banker, Inc. All Rights Reserved.
http://www.bondbuyer.cem
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FORIMMEDIATERELEASE  CONTACT:CORPORATECOMMUNICATIONS
(713) 834-5080

CONTINENTAL EXPRESS DEFENDS
TRAVELERS’ RIGHT TO NEW CHOICE

AT LOVE FIELD: LAUNCHES CAMPAIGN

DALLAS, June 23, 1998 — Continental Express today charged that by trying
to block fair and legal competition at Love Field, the DFW Airpart Board and the
City.of Fort Worth areneedlessly depriving Metroplex travelers of increased
convenience, flexibility andconsumer choice. |

At issue arc three daily flights between Love Field and Cleveland that
Continental Express plans to start on July 1. The Board, the City of Fort Worth
and American Airlines are parties to numerous lawsuits involving Continental
Express' planned Cleveland service. The Board and Fort  Worth have filed in state
court for atemporary restraining order that would prevent the airline from flying its
newly announced Cleveland service,

“When elephants fight, it' s the grass that suffers,” said David Siegel,
president of Continental Express, quoting an ancient proverb. “In this instance, the
elephants — DFW, Fort Worth and American — are trampling all over the rights of

Metroplex travelers.”

-more-
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Siegel said Continental Express will [aunch an advertising campaign this
week to directly tell travelers what's at stake in the lawsuit. The ads are cartoon-
like in nature. One depicts an enormous gorilla atop Reunion Tower, a popular
Dallas landmark, swatting at the threc Continental Express commuter flights.
Another features an armada of several dozen [arge DPW-based jetsin aface-off
with the three 50-seat regianal jet flights.

"It’s aclassic case of David and Goliath They’ re raising a hullabaloo over a
mere 150 daily seats, less than two-tenths of a percent of American’s more than
82,000 scats aday out of DFW,” Siegel said-  “Were trying to add amodest and
reasonzble amount of competition out of Love Field. There's no reason why the
people of North Texas should be denied this added choice.”

Continental Express hasdesigned the new service to bein strict compliance
withall lawsand contracts governing flights from LoveField. Continental Express
already Started service June 11 betweea Love and George Bush Intercontinental
Airport in Houston.

“Our customers say they want to fly out of Love Field on modem 50-seat
regional jets flown by Continental Express,” Siegel said- “We're simply trying to

provide them with that service.”
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Continental Express serves mare than four million custorners annually. Asa
regional air carrier owned by Coatineatal Airlines, Express offers more than 800
daily departures from its hubsin Houston, Newark and Cleveland. Continental
Express offersadvance seat assignments and OnePass frequent flycr miles which

can beredeemed anywherein the world Continental and its partner airlinesfly.

At
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WHAT'S THE
BIG DEAL?

o stop us from addina 3 flights a day to

To Cleveland. Wo‘mj y ngto

a little e choice. So, we h ask-
What‘ raall’yg g h ?
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DO THREE FLIGHTS
TO CLEVELAND
SOUNDSCARYTOYOU?

One airline has over 700 flights a day from here. And
they’re trying to stop us ffromadding 3 flights-a
dayttw Clevelandifiam Low Field. 3 flights. 50

seats each. To Cleveiand. We're just trying to
give customers 3 littie more cholcae.

So, we have to ask—
What's really going on hera?

Continental
Express
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Writer's Direct Dial
202 778 4460

VL4 MESSENGER

Ms. Nancy E. McFadden
General Counsel

Department of Transportation
400 Seventh Street, SW.
Washington, DC 20590

Dear Nancy:

| wanted to give you the latest update on the litigation in Fort Worth. To no one's
surprise, Judge McCoy has decided to start the TRO hearing on Thursday, June 26. He
was concerned that he would not have enough time to consider the issuance of a TRO
against Continental’s proposed start of nonstop Love Field-Cleveland service scheduled
for July 1. It is clear from the Judge’s comments that he will likely issue a TRO and then
schedule a longer hearing to consider a more permanent injunction. As cited in
Saturday’ s Dallas Morning News, he stated: “If needed, we need to issue something as
soon as possible to benefit the flying public. We need to make sure that it's not a surprise
for those who expect to fly out for July 4.” He seems not to be interested in the facts and

the impacts on interstate commerce.

He is apparently ready to find that Continental’ s initiation of three roundtrips per day in
the Cleveland market -- with 50 seat regiona jets -- would cause irreparable harm to Fort
Worth and to DFW. Of course, there is smply no basis for any suggestion that
additional operations at Love Field could in any way impact DFW, particularly with the
lack of gate availability at Love Field. Testifying before the Senate Subcommittee on
Transportation on October 21, 1997, Pat Murphy stated:

' Continental has not proposed to drop any flight-s from DFW.
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As for our study of the Wright Amendment, this was
completed by an interdepartmental task force in July 1992.
The report showed that a change in the Wright Amendment
would result in more airline service and competition at
Love Field. Thiswould result in lower fares for Dallas and
the south-central region of the United States.

Pat added that he could not imagine the scenario under which DFW would be harmed.

If any other carrier decides to add flights at Love, Southwest would have to give up gates!
| also note that American is in the process of adding additional flights at DFW, including
international flights. Since American and its surrogates are pretending that DFW is likely
to collapse as a hub, the Department should reconsider the recent international authorities
given to it.

The absurdity of the arguments about the demise of DFW is demonstrated by previous
clamsin this regard. In 1992, the American parties filed suit against Dallas to foreclose
through ticketing by Southwest. (See attached brief.) They noted that such through
ticketing was not allowed by the Wright Amendment and that to allow such a change
would destroy the agreement between the two cities and cause irreparable harm to DFW.
That litigation was dropped because Dallas and Southwest dropped its plans. Five years
later, as a result of the authority contained in the SHELBY AMENDMENT, Southwest is
now operating through ticketing at Love Field, and Continenta is selling connecting
tickets from Love Field through Houston. American and its partners have now
announced that such service is not prohibited by their ever changing bond agreement.

Apparently, it is American that wants to make al decisions as to what is permitted by
federal law.

Make no mistake about it, the outcome of Thursday’s hearing is pre-determined. A local

state judge is going to rule that federal law does not apply, he can control interstate
commerce, and that three flights a day will destroy the world’s largest airport. The judge
has not yet decided whether Legend’ s counsel will be able to participate by offering
evidence because the injunctive relief does not apply to Legend, athough if the judge
rules that this mythical agreement supersedes the Shelby Amendment, Legend’s capital
efforts will be impacted. When Legend's counsel raised the possible implications of such
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a decision, the judge simply advised that he would consider the request. Counsel for Fort
Worth smiled and said, “exactly.”

| hope that the Department will address the issues involved in al of the ongoing
litigation. | have attached issues for the Department to address that will eliminate this
threat to the future of competition in Dallas and the country. These actions -- driven by
American Airlines -- are foreclosing initiation of low cost service to parts of the country

that have been hit the hardest over the last severd years, including Alabama, Mississippi,
and Kansas.

Please call me if you would like any additional information or copies of any of the
documents referenced.

Sincerely,

2d

Edward P. Faberman
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Consistent with its authority to regulate interstate commerce, Congress adopted the
Wright Amendment (International Air Transportation Act of 1979, Public Law 96-192,
Section 29) to permit certain operations at Love Field and later modified the Wright
Amendment through the Shelby Amendment (Department of Transportation and Related
Agencies Appropriations Act of 1998, Public Law 105-66, Section 337). The City of
Dallas and other parties have taken the position that certified air carriers at Love Field
that have not signed an agreement to refrain from such operations, may operate non-stop
service from Love Field to the states of Louisiana, Oklahoma, New Mexico, Alabama,
Mississippi and Kansas, and may operate jet aircraft reconfigured to accommodate 56 or
fewer passengers, except for aircraft exceeding 300,000 pounds gross aircraft weight,
from Love Field to any destination.

Dalas and those same parties further believe that whatever airport owner proprietary
powers do or do not exist with respect to the Airline Deregulation Act, that in Light of the
Wright and Shelby Amendments, Dallas does not have the power to reverse those
Amendments and further restrict air carrier operations at Love field that are otherwise
compliant with federal law. Specifically, Dallas may not impose perimeter rules, slot
controls, or regulate the routes, rates, or class of service of airlines serving Love Field.
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Mr_ Tom Ray Fax 312 9773305
Senior Tria Attorney

Office of the General Counsel, C-30
Department of Transportation

400 Seventh Street, SW.
Washington, DC 20590
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Dear Tom:

This is a follow-up to your discussion with Paul Olsen. Over the last several months,
there has been numerous statements by various parties threatening litigation over any new
service at Love Field whether permitted by DOT interpretation or by statute.

During the last year American has made it clear that it will protect its dominance in the
marketplace. If there is any question as to whether American and its surrogates would take all
possible steps to block Love Field service, | note the following:

1. Bob Crandall has publicly stated that he will sue everyone in America
to close Love Field if the Wright Amendment is changed in any way

2. Ray Hutchison, as DFW bond counsel, has advised City of Dallas
officials that bond holders would sue if Legend was allowed to operate
as proposed.

3. Fort Worth City officials have stated that they will challenge the City
of Dallas' right to allow operations beyond the existing perimeter
States in any size jet.

4. American has been subsidizing various civic and corporate entities to
generate opposition to new service (see attached article).

Crandall, Hutchison and Fort Worth officials were true to their words -- they have sued to
close Love Field.* On Friday, October 10, 1997 the City of Fort Worth sued the City of Dallas,
Dallas/Ft. Worth Airport Board, Legend, Dalfort and others to stop any additional competition at
Love Field (a copy of the papers they filed is attached). This suit is another attempt to close

In 1992, Ft. Worth sued Dallas when the Dallas City Council entertained a plan t0 propose
modifying the Wright Amendment. Dallas got the message! When Dallas dropped the idea, Ft. Worth
withdrew its court action.
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Page 2

Love Field. If successful, the litigation could also be a fatal blow to Southwest Airlines and
close Meacham Airport and Alliance Field.

Bob Crandall’s statement, “If the Wright Amendment is ever changed, we'll sue
everybody to close Love Field,” was a call to action and they have been ready to tie this issue up
in court for years. It is interesting to note how the Fort Worth parties and American officials
have been making similar threats for the past several months. Considering that they have been
meeting, working together and are represented by the same parties, it is not surprising that they
have an identical interest -- maintaining American’s dominance over the DFW market. Counsel
for the City of Fort Worth also represents American (filed brief in Fifth Circuit) and Dee Kelley,
lead partner in the firm is on American’s Board of Directors.

By filing against the City of Dallas, American and its surrogates may hope to force
Dallas officials to stow down any actions that would permit Legend or other carriers to operate at
the airport. They know that by delaying the start-up of a new carrier and increasing its costs that
the carrier may be driven out of the marketplace. This type of collusion and anti-competitive
behavior should not be tolerated, particularly at a time in which there are few new carriersin the
system.

| hope that the Department will carefully review these and other actions taken by those
that will do what it takes to eliminate competition in a market already among the nation’s most
concentrated. These practices are contrary to competition and the effort of this Administration to
enhance competitive airline service.

We will not make a decision on the Fifth Circuit case until we have completed our review
of the Fort Worth litigation.

Please call if you have any questions.

Sincerely,

Edward P. Faberman

Attachments
cC: Paul Olsen
Allan McArtor
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SPECIAL INSTRUCTIONS OR COMMENTS

As a follow-up to our discussion, attached are alternative legal
actions that can be taken by DOT to address the City of . Fort
Worth/American Airlines’ attempt to eliminate competition and
control interstate commerce. Please let me know if you have any

guestions.

Attachment

IMPORTANT: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE ADDRESSEE AND MAY CONTAIN
INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND PROHIBITED FROM DISCLOSURE UNDER APPLICABLE LAW,
If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying
of this communication is strictly prohibited. If you have received this communication in error, please notify us immediately py
telephone. and retumn the original message to us at the above address via the US. Postal Service. THANK YOU.
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LOVE FIELD ACTION PLAN

1. DOT files new suit for declaratory judgment in the U.S. District Cour,
Northern District of Texas, Dallas Division, naming Fort Worth, American and DFW
Anmeoardasdcfmdamsassanngmmacy of federal agaxcy'jmisdictionzndthat
federal law preempts the proprictary powers that FW/AA/DFW cantend Dallas has
exercised or must exercise o exclude interstate sevvice at Love Field under the 1968
Bond Ordinance. Legend joins as oviginal plaintiff or intervenes as plamtiff
irnediately afier filing; Legend not named as defendant. Altematively, DOT seeks
the relief outlined herem by moving to mxcrvmc as aplai;niff in Continental Airlines,
Inc. v. City of Fort Worth et al., case no. 3:98-CV1187-R in the N.D. Texas, Dallas
Division. [Legend’s motion to intervene in this suitis pendmg. opposed by FW/AA]L

2. DOT seeks anti-suit inmjunction reswaining I;'W/AA/DFW from
prosecuting City of Fort Worth v. City of Dallas, cause no. 48-171109-87, in the 481
District Court of Tarrant County, Texas. The Anti-Injunction Act, 28 U.S.C. Sec.
2283, is inapplicable 1o stays sought by the United States ax its agencics. NLRB v.

Nash-Finch Co.. 404 U.S 138, 14344 (1971); Lefter Minerals |’ . y. U.S., 352 U.S.
220, 226-27 (1957).

LITOAL 189353 | 31 sC>-a0xxl
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