
 

 

February 10, 20221 
 
 

Jennifer Kennedy Gellie 
Chief, FARA Unit 
Counterintelligence and Export Control Section 
National Security Division 
U.S. Department of Justice 
175 N Street NE, Constitution Square 
Building 3—Room 1.100 
Washington, DC 20002 
 

Comment Submitted in Response to the FARA Unit’s Dec. 19, 2021 ANPRM 

Dear Ms. Gellie: 

The National Wildlife Federation (NWF) is the United States' largest private, 
nonprofit conservation education and advocacy organization, with over six million 
members and supporters, and 52 state and territorial affiliated organizations.  Founded in 
1936, NWF works to unite all Americans to ensure wildlife thrive in a rapidly changing 
world.  Support is provided primarily by individuals, foundations and corporations, along 
with some federal and state grants.  Other major revenue sources are memberships, 
subscriptions to magazines published by NWF, sales of nature educational materials and 
royalties. 

During 2016, NWF received a grant award (the “Grant”) from the Norweigan 
Agency for Development Cooperation (Norad).  The Grant funded a Project entitled “The 
Zero Deforestation Revoluation: Breaking the Link Between Commodity Agriculture and 
Forest Loss.”  The Project focused on deforestation driven by palm oil expansion in 
Indonesia, deforestation policies for soy and cattle production in Brazil, deforestation 
policies in South America beyond Brazil and catalyzing public-private partnerships for 
coordinated implementation of REDD+ (reducing emissions from deforestation and forest 
degradation) under the United Nations Framework Convention on Climate Change 
(UNFCCC).  The Project thus focused on foreign corporate actors and the policies of 
governments other than the United States’ government. 

On January 6, 2020, NWF submitted to the FARA Unit a letter explaining why 
NWF believed that its work, partially funded by the Norad Grant, did not trigger a 
requirement that NWF register under the Foreign Agents Registration Act (FARA).  On 
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March 13, 2020, the FARA Unit sent a responding letter concluding that NWF’s work, 
funded in part by the Norad Grant, did require that NWF register under FARA.  This 
comment does not address explicitly the questions posed in the FARA Unit’s Advance 
Notice of Proposed Rulemaking (ANPRM).  Rather, it restates the reasons why NWF 
continues to believe that it should not have been required to register under FARA as an 
example of what we believe to be the FARA Unit’s overly expansive interpretation of the 
reach of FARA, with the result that it is applied to cases where Congress never intended it 
to apply. 

NWF Was Not An “Agent” of Norad 

As you know, FARA requires that persons that act as agents in the US of foreign 
governments register under FARA before engaging in “political activities.”  For these 
purposes, FARA defines “agent” as follows: 

any person who acts as an agent, representative, employee, or servant, or 
any person who acts in any other capacity at the order, request, or under 
the direction or control, of a foreign principal or of a person any of whose 
activities are directly or indirectly supervised, directed, controlled, 
financed, or subsidized in whole or in major part by a foreign principal.  
22 USC § 611(c). 

For these purposes, the FARA implementing regulations provide that “the term control or 
any of its variants shall be deemed to include the possession or the exercise of the power, 
directly or indirectly, to determine the policies or the activities of a person, whether through 
the ownership of voting rights, by contract, or otherwise.”  28 CFR § 5.100(a)(8).  While 
NWF received funding from Norad, NWF did not act under the “direction or control” of 
Norad.  NWF is an independent non-profit agency dedicated to the preservation of wildlife 
and the natural environment.  It values its independence and would not accept funding from 
any source that comes with limitations on the ability of NWF to advocate for the values 
and policies it believes in. 

Nor did the Grant Agreement give to Norad any ability to direct or control NWF.  
The Grant Agreement did require that NWF provide periodic reports to Norad, but these 
were primarily financial reports intended to demonstrate that Grant funds had been 
properly used.  Annual progress reports were produced, but these were retrospective, 
describing what NWF had already done.  The reports did not provide a basis upon which 
Norad could or would attempt to direct NWF’s implementation of the Project. 

We recognize that FARA’s definition of “agent” includes persons who receive 
funding from a foreign government.  However, the recipient of such funding is an “agent” 
as defined by FARA only if the foreign government funding finances or subsidizes the 
recipient “in whole or in major part.”  The funding that NWF received from Norad 
constituted a tiny fraction of NWF’s overall budget.  NWF’s financial statements are posted 
on the NWF web site at:  https://www.nwf.org/About-Us/Financials.  For the year that 
ended on August 31, 2018, NWF’s total revenue was almost $90 million.  In that year, 
NWF recognized $1.4 million in revenue from the Norad Grant.  Thus, the Grant funding 
represented less than 1.6% of NWF’s total revenue.  Moreover, NWF distributed 
approximately 70% of the revenue from this Grant to subgrantees, meaning the remaining 

https://www.nwf.org/About-Us/Financials
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revenue available for programmatic work represented less than 0.5% of the organization’s 
total revenue.  We submit that this tiny percentage cannot be characterized as meaning that 
NWF is funded “in whole or in major part” by Norad. 

Putting to one side NWF’s overall budget, even NWF’s work relating to zero-
deforestation agriculture was funded by several grants in addition to the Norad Grant.  The 
largest source of funds for the NWF team that also drew funding from the Norad Grant is 
a private foundation based in California.  The foundation grant funds work on cattle and 
soy in Brazil that overlapped with the Norad Grant, as well as soy in Argentina and cattle 
in Paraguay.   Separately, the foundation is one of the primary funders of the Accountability 
Framework initiative, which is a multi-NGO initiative included under Norad Outcome 4.  
NWF previously had an overlapping grant from an Illinois based private foundation which 
also funded directly related work on Brazilian cattle (including time spent organizing 
various multi-stakeholder roundtables), including using funding to cohost an event with 
the University of Wisconsin at the UNFCCC negotiations. The audience included 
government land-use negotiators responsible for reporting on carbon stocks and land-use 
emissions for their Nationally-Determined Contributions as part of the Paris Climate 
Agreement, a key target of NWF’s work at the UNFCCC under the Norad Grant.  

 
NWF Did Not Use Grant Funding to Engage in “Political Activities.” 

A person who acts as an “agent” of a foreign government is required to register 
under FARA only if that person also engages in the US in “political activities” for or in the 
interests of the foreign government.  For these purposes, FARA defines the term “political 
activities” as follows:   

The term "political activities" means any activity that the person engaging 
in believes will, or that the person intends to, in any way influence any 
agency or official of the Government of the United States or any section 
of the public within the United States with reference to formulating, 
adopting, or changing the domestic or foreign policies of the United States 
or with reference to the political or public interests, policies, or relations 
of a government of a foreign country or a foreign political party.  22 USC 
§ 611(o). 

The corresponding implementing regulations provides: 

The terms formulating, adopting, or changing, . . . shall be deemed to 
include any activity which seeks to maintain any existing domestic or 
foreign policy of the United States. They do not include making a routine 
inquiry of a Government official or employee concerning a current policy 
or seeking administrative action in a matter where such policy is not in 
question.  28 CFR § 5.100(e). 

The focus of the Project funded by the Grant was deforestation outside of the US, 
particularly in connection with the production of palm oil in Indonesia, the soy and cattle 
industries in Brazil, palm oil production in Peru and palm oil and cattle in Colombia.  As 
a result, the vast majority of NWF’s activities under the Grant took place outside the US.  



4 
 

NWF is a member of, and participates in meetings of, a variety of international 
organizations.  These meetings typically take place outside the United States.  

For example, NWF is an active member of the High Carbon Stock Approach 
(HCSA) Steering Group, which has developed a methodology to define forests in the 
context of zero-deforestation production commitments by segments of the Indonesian 
forestry and palm oil industries.  In late 2018, NWF became a member of the newly-created 
HCSA Government Engagement Task Force to help determine whether the approach could 
be applied in South America.  Similarly, NWF is a Co-chair and member of the High Forest 
Cover Landscapes (HFCL) Working Group.  This enables NWF to push for the protection 
of HFCLs in Indonesia and several African countries, including through the new Principles 
and Criteria of the Roundtable on Sustainable Palm Oil (RSPO), which recently adopted 
the HCSA methodology.  NWF, in its capacity as technical adviser, is working with the 
HCSA Secretariat, Global Forest Watch, HCV Resource Network, and the RSPO 
Secretariat to finalize and begin implementing the long-term HCS monitoring protocol and 
corresponding rapid response measures for HCSA members. 

In Colombia, NWF and Proyección Eco-Social Foundation (PESF) are helping to 
oversee implementation of the Colombia Zero Deforestation Palm Oil Agreement.  Early 
in 2019, NWF led the Information and Monitoring Working Group, ensuring that (i) 
Colombian member companies finish their analyses of deforestation risk in their supply 
chains and create plans to reach zero deforestation by 2020, and (ii) the Colombian 
government’s Institute of Hydrology, Meteorology and Environmental Studies (IDEAM) 
completes the oil palm baseline map and develops the monitoring protocol to begin 
monitoring implementation of the agreement.   

In Peru, NWF and Sociedad Peruana de Ecodesarrollo (SPDE) are working with 
Junta Nacional de Palma Aceitera del Peru (JUNPALMA), the Peruvian Palm Oil 
Producers Association, to adopt and implement a zero-deforestation production agreement.    

More generally, NWF plans to support the Accountability Framework initiative as 
it begins the regional interpretation process in South America. The United States is a 
founding member of the Tropical Forest Alliance 2020 (TFA 2020).  NWF and PESF 
participated in the TFA 2020 Colombia initiative and the annual TFA 2020 meetings and 
associated events in South America to ensure that the innovative work being done in Latin 
America is showcased, and to build new and/or enhance existing relationships. 

The preceding is only a partial summary of the work that NWF has done on the 
Project, but it should serve to demonstrate that the vast majority of that work takes place 
outside of the US and focuses on the policies and practices of countries other than the US.  
NWF does meet with US government officials in connection with its work on the Project, 
but only occasionally.  Moreover, those meetings involve no effort to change US policy.  
On the contrary, US policy already aligns with the policies advocated for by NWF in its 
work under the Project.  Thus, a 2016 Joint Statement from the United States and Norway 
on Deeper Collaboration on Forests and Climate Change states:  “We [Norway and the 
United States] support private sector efforts to eliminate tropical deforestation from supply 
chains for commodities such as beef, palm oil, pulp and paper, and soy.”  See, https://2009-
2017.state.gov/r/pa/prs/ps/2016/06/258502.htm. 

https://2009-2017.state.gov/r/pa/prs/ps/2016/06/258502.htm
https://2009-2017.state.gov/r/pa/prs/ps/2016/06/258502.htm
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Nor do NWF’s occasional meetings with US government officials involve efforts 
to maintain US policy.  Those occasional meetings, given the current US policy on 
deforestation, are limited to such things as coordination in advance of a meeting where 
both NWF and US government officials will participate.  These efforts are more akin to a 
visa application where the visa applicant seeks neither to change nor to maintain a US 
policy but seeks only to have existing US policy applied.  See, e.g., the FARA Advisory 
Opinion issued on October 18, 2017 (available here: https://www.justice.gov/nsd-
fara/page/file/1036091/download).  In that case, a US public relations firm contracted with 
a foreign company that owned an air cargo facility at a foreign airport to “provide strategic 
advice and associated services ... with the goal of obtaining U.S. Customs and Border 
Protection (CBP) cargo pre-inspection” for the foreign company’s facility. The US public 
relations firm planned to communicate with US government officials as part of the 
engagement. The FARA Unit concluded that, despite contact with US government 
officials, the US public relations firm was not required to register under FARA, in part 
because the representational activities were “nonpolitical” because they related to “existing 
CBP policy and administrative action with respect to approval of pre-inspection locations.”  
In short, in its interactions with US government officials, NWF has nothing to do with 
“formulating, adopting, or changing the domestic or foreign policies of the United States.” 

Similarly, to the degree that NWF’s work under the Norad Grant involved 
interactions with US companies, NWF did not seek to “influence . . . any section of the 
public within the United States with reference to formulating, adopting, or changing the 
domestic or foreign policies of the United States.”  First, NWF communicated with a 
limited set of self-selected US companies.  Its work under the Norad Grant did not extend 
to influencing the US public generally.  Second, a subcontractor to NWFwas tasked under 
the Norad Grant with the Grant’s outward facing elements.  Thus, the contractor contacted 
corporations and encouraged them to adopt and implement no-deforestation commitments.  
NWF typically engaged with companies only after they had already decided to make a no-
deforestation commitment and requested help in implementing or refining the details of 
their policies and associated action plans.  For example, a given company may have joined 
a multi-stakeholder roundtable on deforestation-free commodity production.  If NWF was 
also a member, it would work with such a company to develop technical solutions for 
identifying suitable land and monitoring compliance.  These types of activities took place 
after the companies had already committed to their policy.  Thus, NWF did not seek to 
“influence” such companies. It sought only to assist them in implementing decisions they 
had already made. 

NWF’s work with US companies clearly did not relate to “formulating, adopting, 
or changing the domestic or foreign policies of the United States.”  It likewise did not 
attempt to influence those companies’ attitudes or actions toward Norway.  While a 
Norwegian government agency may have provided funding for the effort, in advocating 
for no-deforestation agriculture NWF was in no way advocating or lobbying for Norway.  
In short, in its work under the Norad Grant, NWF did not engage in “political activities.” 

Requiring NWF to Register Under FARA Discouraged Foreign Government Funding 
of NWF’s Work in the Future 

As we predicted in our January 26 2020 letter to the FARA Unit, the determination 
that NWF had to register under FARA simply because its no-deforestation agriculture 

https://www.justice.gov/nsd-fara/page/file/1036091/download
https://www.justice.gov/nsd-fara/page/file/1036091/download
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efforts were funded in part by Norad had the foreseeable consequence of impeding future 
grant making from Norad and other similar foreign government development and 
environmental agencies by limiting NWF’s first amendment rights to engage with 
companies in the US to the detriment of halting deforestation.  This was an unfortunate 
result.  After all, helping companies to act to reduce deforestation is consonant with US 
policy, and helpful to the stated interests of the US.   

For all of the above reasons we submit that NWF should never have been required 
to register under FARA in connection with its work on the Project. 

 

Very truly yours, 

 

 

Benjamin P. Kota 

General Counsel 

National Wildlife Federation  

 


