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September 28, 2009
Department of Health & Human Services

Centers for Medicare & Medicaid Services

Attention: CMS-1560-P
P.O. Box 8016

Baltimore, MD  21244-8016
RE:  Formal Comments on CMS-1560-P, Medicare Program: Home Health Prospective Payment System Rate Update for Calendar Year 2010
The Association for Home & Hospice Care of North Carolina is the largest and one of the oldest state associations in the nation representing the nurses, social workers, therapists and aides that serve more than 200,000 Medicare/Medicaid beneficiaries across the state. Thank you for the opportunity to review the Home Health Prospective Payment System Rate Update for Calendar Year 2010 Proposed Rule. Please accept the following comments and recommendations.

General Comments ~ 

It saddens us to see the necessity for CMS’ comments on the proliferation of home health agencies in pockets of our country and the negative behavior of these agencies. Their actions are not only painting a bad picture of our profession, but also are driving policy decision for the entire home health program. The disparity in many state/regions in the increased number of home health agencies is alarming. We hope that CMS will work directly with those states to address appropriate growth and minimize risk to the Medicare program without impacting patient access. Since other states and regions have seen only modest growth that is commensurate with changes in hospital and physician practices and increases in patient population, we hope that CMS will be sensitive to the impact policy decisions, aimed at managing the few, have on the majority of providers.
Most home health agencies provide high-quality patient-centered care within the established Medicare regulations.
Specific comments to the proposed regulations are attached. Thank you for the opportunity to comment on these proposed rules. We appreciate CMS’ continued open dialogue through the teleconferences and Open Door forums. As related to the HH PPS proposed rule, careful consideration is warranted. Providers may not be able to accept patients where they are operating at a loss. This would limit access, especially in rural communities, and force patients into a more expensive option, such as a skilled nursing facility (SNF) or would delay hospital discharges.

Should you require clarifications on any of our comments please contact Tracy Colvard, Director of Government Relations & Public Policy via phone at 919-848-3450, or via email at tracycolvard@homeandhospicecare.org.
Sincerely,
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Timothy R. Rogers

Chief Executive Officer

Board Member, National Association for Home Care & Hospice

ATCH: CMS-1560 Comments
Association for Home & Hospice Care of North Carolina’s Comments On

CMS-1560-P: Medicare Program; Home Health Prospective Payment System Rate Update for Calendar Year 2010
The Association for Home & Hospice Care of North Carolina (AHHC) is a thirty-seven year old non-profit trade association that advocates for in-home care. Our State has required home care licensure since 1990 - ensuring standards of care statewide. Our state also has certificate of need for home health agencies and a need methodology that only allows the addition of new agencies based on population growth and utilization. 
Our association has a long history of supporting patients and families and seeking alternatives to institutionalization. Thoughtful and balanced consideration is warranted on the following issues. Specifically addressing the following:

· Proposed Changes to Target Outlier Payment Percentage ~ Page 40955, Section A.2
COMMENT: AHHC supports CMS’ proposed rule change to the target outlier payment percentage from 5% to 2.5% and return 2.5% to the HH PPS rates. The national standardized 60-day episode payment rates, the national per-visit rates, the LUPA add-on amount, and the NRS conversion factor to 2.5% (rather than 5%) would be used to fund the outlier pool, while adhering to the statutory limits.
· Outlier Cap ~ Page 40956, Section A.3 

COMMENT: CMS should be commended for thoughtfully considering the negative impact on patient access to care should the outlier payments be completely eliminated from the HH PPS model. Identifying a system that mitigates potential vulnerabilities while minimizing the access to care for high needs patients, is a difficult task. Imposing an aggregate cap at the agency-level appears reasonable. However, AHHC cautions CMS not to create a tracking nightmare for fiscal intermediaries and providers that are overly burdensome and/or complicated to administer. 

Furthermore, and more importantly, it is disturbing to learn that a relatively small number of providers engaging in abusive practices, including agencies that focus on and target outlier patients, are draining the limited outlier funds. We encourage CMS to take a more aggressive stance in addressing the extreme variability in agency practice and its appropriateness through program integrity action. It is important that this mechanism be able to easily identify providers who legitimately adhere to the program requirements and are appropriately meeting the needs of high need patients.
· Case Mix Measurement Analysis ~ Page 40957, Section B
COMMENT: The issue related to case mix creep has been analyzed and explored on numerous occasions. No one doubts the complexity of the situation. 
It is important to balance appropriate reimbursement for high need patients without creating a system whereby providers target desirable / profitable case mix patients. CMS has attempted to address those changes through the refinements to the HH PPS model. Still, the refined add-on therapy thresholds model places emphases on patients requiring rehabilitation therapy rather than nursing care. This changes the focus of the home health benefit to one of restorative therapy and less disease management. What is necessary is adding more case-mix value to components that impact overall costs that may not have been previously included or not as heavily weighed. For example: Medicaid status; status of available and willing caregiver; use of wound care and other medical supplies; and, use of innovative technology, such as telehealth. By not addressing these variables, typically associated with higher overall cost of care, the reimbursement system continues to encourage agencies to provide more rehab care.
For years CMS has responded to the case mix creep issue with data that shows some of the change was due to nominal changes as opposed to a real change in patient population. CMS and Abt Associate analysis focuses on averages largely driven by pockets of providers. The analysis does not account for states or regions that have had slower or modest growth. This approach, in applying the reductions across the board without considering individual state/regional status, puts the providers at risk in those areas, especially rural areas where access to care may be impacted. 
The analysis should be sophisticated enough to specifically identify the group of providers who disproportionately increased the case-mix as an act of coding or other practices. CMS should address these changes at the individual provider level rather than penalizing all providers. Applying the cuts across the board may force quality providers out of the market. This may be detrimental to beneficiary access to care, especially in rural communities where fewer agencies exist

· Consumer Assessment of Healthcare Providers and Systems (CAHPS), Page 40961, Section C.2
COMMENT: AHHC applauds the constant and dynamic process of evaluating and selecting appropriate quality indicators through the National Quality Forum (NQF) based on needs and expectations of consumers. Caution should be placed on selecting indicators that focus solely on processes that have not been tested to be predictors of quality. Measures should be meaningful, relevant, and timely. We encourage CMS to continue to work with the NQF and other stakeholders to build value in the public report.

CMS has clearly outlined the quality activities related to the CAHPS. Developing a mechanism that produces comparable data of patient/consumer satisfaction of home health care; that spurs quality improvement activity as a competitive strategy between agencies; and that hold providers accountable through public reporting is a positive step. Home health agencies want quality and welcome the opportunity to demonstrate the value it adds to the health care continuum.  CMS should carefully consider the number of questions included in the survey (34 may be too many for some beneficiaries) to ensure the application is feasible and practical (timing of the survey should not compete with other activities lest it is diluted), and produce the intended results (valid representation of the patient’s perception of care). Further, the survey should allow for flexibility in agency size. Consideration for small providers has been outlined, but no provision has been made for mid-size agencies. It may be difficult for them to get the 300 clients a year to complete the evaluation.

The CAHPS initiative will provide much need perception of care information. AHHC looks forward to reviewing and commenting on the proposal rule.

· Qualifications for Coverage – Skilled Services ~ Pages 40968-69

COMMENT: Developing a programmatic clarification on what constitutes a skilled intervention has historically been a task of the fiscal intermediary. Some fiscal intermediaries (Palmetto GBA) have done an excellent job in providing clear guidance on the eligibility requirements and criteria for coverage. AHHC believes that Management and Evaluation (§409.42(c)(1)(i)) and Patient Education (§409.42.(c)(1)(ii)) could be addressed through outreach and educational efforts rather than a programmatic clarification.

AHHC has some concerns in the language used in the proposed clarification for management and evaluation as it makes it more complicated. Further, the focus appears to be on the “recovery” and “safety” of the patient. It is important to recognize the patient population to which these skilled interventions apply. The co-mobidities and chronic care needs of these home health patients make recovery unlikely. The focus of management and evaluation is to stabilize a patient, to prevent further deterioration or incident AND must require the clinical skills of a registered nurse to establish and manage that care plan. These services are already provided under the oversight of the ordering physician. Although more direct involvement by the patient’s physician is always desirable, requiring an additional narrative statement on the medical need for management and evaluation is not practical. Physician attesting what constitutes nursing clinical judgment is not a role in which they want to engage. Any change in practice that increases the physician’s accountability is not likely to be met with enthusiasm. Physicians may see this additional narrative as ‘administrivia’ that does not add value to patient care but rather, paperwork for coverage.
Likewise, the requirements for teaching and training eligibility have been clearly outlined based on medical necessity and include the availability and willingness of caregivers, willingness and ability to learn on the patient. We believe these issues should also be addressed through education and outreach efforts of the fiscal intermediary.
Lastly, we would encourage CMS to produce interpretative guidelines that would be uniform among all the fiscal intermediaries. The content of the coverage manual does not go into enough detail in some instances. This interpretative guideline would be a great help.
· Prohibition on Sharing of Practice Location ~ Page 40971, Section G.2
COMMENT: AHHC concurs with CMS’ proposal of excluding providers from sharing practice location, operations, and other aspects of provider operation (i.e., financial and patient records, etc.) when there is no common ownership involved. The practice of this sharing makes it difficult for state surveyors and accreditors to clearly identify which agency is under review.
· Sale or Transfer of Ownership Within 3 Years of Enrollment ~ Page 40971, Section G.3
COMMENT: Requiring an initial certification or accreditation by an approved organization when the transfer of ownership falls within 36 months of their effective date appears reasonable. The practical implications of this proposed rule may add additional stresses on state survey agencies; therefore, CMS should consider and appropriately fund state survey agencies to meet this requirement. 
· Physician Certification and Recertification of the Home Health Plan of Care, Page 40972-3, Section H

COMMENT: AHHC agrees that more involvement on the part of the physician in overseeing the plan of care for home health patients is desirable. The challenge lays in striking a balance between what is desirable and ‘feasible’. Direct in-person contact would be impractical with homebound patients as it would it take considerable and taxing effort to get the patients into the doctor’s office. This would be especially true in rural areas or when patients do not have caregivers or transportation availability, etc. Asking physicians to make home visits would also be unrealistic and costly to Medicare. Further, the limited number of family practitioners that accept home health patients may be impacted should a home visit be required. A viable solution may include the use of telehealth. However, the systems are expensive and the majority of agencies do not have the resources to implement such a strategy. 

Further, physician phone calls to patient homes in theory sounds like a good idea but in practice, requiring a busy family physician to do this routinely in a one physician shop would not be practical.  Patients can barely get needed prescriptions called in timely. 

Currently, under physician care plan oversight, physicians are allowed to count telephone interaction between the physician and the patient and his/her family. It would be interesting to see if that method of oversight is widely used. 
Instead of developing new requirements, CMS could instead have surveyors focus more on the every 60 day summary to the physician to make sure it is a meaningful exchange. 
In addition, CMS should review practices that cannot currently be counted toward physician care plan oversight time and consider allowing these practices – such as the office nurse’s time talking with the home health agency; and "Incident To" services furnished by nurse practitioners, physician assistants and other non-physicians – to be counted. 

Another viable alternative would be to allow more involvement from physician extenders, such as nurse practitioners and physician assistants to review, modify and sign home health plans of treatment. AHHC would support the use of physician extenders.

Thank you for the opportunity to comment on these proposed rules. Should you require clarifications on any of our comments please contact Tracy Colvard, Director of Government Relations & Public Policy via phone at 919-848-3450, or via email at tracycolvard@homeandhospicecare.org.
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