
 

       
March 4, 2021 

 
Mr. Todd Klessman 
Associate Director for Chemical Security 
Cybersecurity and Infrastructure Security Agency 
U.S. Department of Homeland Security 
 
Via: www.regulations.gov 
 

Re: TFI Comments on DHS Advance Notice of Proposed Rulemaking Entitled “Removal of 
Certain Explosive Chemicals From the Chemical Facility Anti-Terrorism Standards;” 
[Docket No. CISA-2020-0014]      

 
Dear Mr. Klessman: 
 
The Fertilizer Institute (“TFI”) writes in response to the U.S. Department of Homeland Security’s (“DHS”) 
Advance Notice of Proposed Rulemaking entitled “Removal of Certain Explosive Chemicals From the 
Chemical Facility Anti-Terrorism Standards” (hereinafter, “CFATS ANPRM”).  The CFATS ANPRM was 
published in the Federal Register on January 6, 2021, and appears at 86 Fed. Reg. 495. 
 
Statement of Interest 
 
TFI represents companies that are engaged in all aspects of the fertilizer supply chain in the United States. 
Our industry is essential to ensuring that American farmers receive the nutrients they need to enrich the 
soil and, in turn, grow the crops that feed our nation and the world. The fertilizer industry supports nearly 
500,000 high-quality American jobs and has an economic benefit of more than $130 billion annually. Half 
of crop yields are attributable to fertilizer, hence its importance to farmers and food production. 
 
TFI has been an active participant in DHS’ development of the CFATS program. As examples, TFI provided 
comments on (1) DHS’ original ANPRM to establish the CFATS program,1 (2) the CFATS Interim Final Rule,2 
and (3) DHS’ Notice of Availability of Risk-Based Performance Standards Guidance for the CFATS 
program.3   

 
Many TFI members are subject to the CFATS program as they manufacture and utilize chemicals of 
interest (COIs) set forth in Appendix A to 6 C.F.R. Part 27. For example, some TFI members produce 

 
1  71 Fed. Reg. 78,275 (Dec. 28, 2006); Letter from Ford West, TFI, to IP/CNPPD/Dennis Deziel, DHS (Feb. 7, 
2007) (Docket ID No. DHS-2006-0073-0055). 
2  72 Fed. Reg. 17,688 (Apr. 9, 2007); Letter from Ford West, TFI, to IP/CNPPD/Dennis Deziel, DHS (May 8, 2007) 
(Docket ID No. DHS-2006-0073-0411). 
3  73 Fed. Reg. 63,719 (Oct. 27, 2008); Letter from Ford West, TFI, to IP/CNPPD/Dennis Deziel, DHS (Nov. 26, 
2008) (Docket ID No. DHS-2006-0073-1386). 

https://tfitest.guerrillaeconomics.net/res/National%20Infographic.pdf
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anhydrous ammonia, a COI, and a building block for two forms of ammonium nitrate identified by DHS as 
COIs.4 In addition, and relevant to the CFATS ANPRM, some members produce the ammonium nitrate 
COIs. Thus, based on TFI’s substantial participation leading to the promulgation of the CFATS program, 
many of its members being subject to the CFATS program, and the scope of the CFATS ANPRM, TFI and its 
members have a substantial interest in the CFATS ANPRM. 
 
Discussion 
 
The CFATS ANPRM solicits comment on whether the list of COIs should be modified to remove 49 Class 1, 
Division 1.1 explosive materials5 that are concurrently regulated by both DHS and the Bureau of Alcohol, 
Tobacco, Firearms and Explosives (BATFE). Based on TFI’s review of the CFATS list of COIs, none of the 49 
COIs identified as explosive materials are fertilizer products. However, a form of ammonium nitrate is 
identified as a Class 1, Division 1.1 explosive material and would be eligible for removal from Appendix A 
should DHS take additional steps to do so. 
 
Under DOT’s regulations, there is only a single entry for ammonium nitrate as a Division 1.1 
explosive:  “Ammonium nitrate, with more than 0.2 percent combustible substances, including any 
organic substances calculated as carbon, to the exclusion of any other added substance.”6  This form of 
ammonium nitrate is similarly identified in Appendix A of the CFATS regulations as “Ammonium nitrate 
[with more than 0.2 percent combustible substances, including any organic substance calculated as 
carbon, to the exclusion of any other added substance].”7 
 
By comparison, the CFATS regulations also identify another form of ammonium nitrate as a 
COI:  “Ammonium nitrate, solid [nitrogen concentration of 23% nitrogen or greater].”8 In the preamble to 
the CFATS Final Rule, DHS notes that Appendix A contains two listings for ammonium nitrate:  “(1) The 
DOT Division 1.1 explosive found in 49 CFR 172.101 and (2) the more common form frequently used as a 
fertilizer.”9 
 
TFI supports the removal of the Class 1, Division 1.1 form of ammonium nitrate from Appendix A, and the 
retention of the other form of ammonium nitrate (the “more common form frequently used as a 
fertilizer”10) in the CFATS program. As noted by DHS in the CFATS ANPRM, Division 1.1 explosives are 
comprehensively regulated under the BATFE regulations,11 which specify requirements for the secure 

 
4  The two forms of ammonium nitrate identified in 6 C.F.R. Part 27, Appendix A as COIs are:  (1) “Ammonium 
nitrate [with more than 0.2 percent combustible substances, including any organic substance calculated as carbon, to 
the exclusion of any other added substance];” and (2) “Ammonium nitrate, solid [nitrogen concentration of 23% 
nitrogen or greater].” 
5  As noted by DHS (86 Fed. Reg. at 496), the U.S. Department of Transportation (DOT) classifies these 49 COIs 
as Class 1, Division 1.1 explosive materials in its Hazardous Materials Regulations.  See 49 C.F.R. § 172.101, Table. 
6  Id. 
7  6 C.F.R. Part 27, App. A. 
8  Id. 
9  72 Fed. Reg. 65,396, 65,407 (Nov. 20, 2007). 
10  Id. 
11  86 Fed. Reg. at 496-497. 
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storage of explosives and inspection of magazines.12 As an example, the BATFE regulations specify 
“standoff-distances” for the storage of explosives to mitigate damages if an explosion occurs.13 Further, 
while it is possible for a facility handling explosives not to be subject to additional CFATS regulation after 
submission of its “Top-Screen” analysis, the facility would still remain subject to the BATFE regulations.14 
 
Federal agencies should strive to avoid duplicative regulations that impose different and complex 
requirements on the regulated community to achieve the same goal. In the CFATS ANPRM, DHS notes the 
different and complex regulatory requirements that are applicable to the Division 1.1 materials 
contemplated for removal from Appendix A in the CFATS ANPRM.15 Clarifying and streamlining regulatory 
oversight would promote safety and enhance compliance. Thus, TFI supports the removal of the 49 
Division 1.1 explosive materials from Appendix A based on the rationale set forth in the preamble to the 
CFATS ANPRM. 
 
Further, although not contemplated for removal, TFI supports the continued retention of the “fertilizer” 
grade of ammonium nitrate within the CFATS program. This form of ammonium nitrate is not subject to 
the BATFE regulations when used in agriculture and, thus, DHS’ rationale for considering the removal of 
49 COIs would not apply to it. TFI also recommends that DHS review CFATS guidance to ensure that 
products and/or mixtures under this definition are not unduly regulated or burdened with improper or 
confusing guidance. 
 
Conclusion 
 
TFI would support a proposal that clarifies regulatory oversight by removing the 49 chemicals from 
Appendix A, as contemplated in the CFATS ANPRM (Docket CISA-2020-0014). 
 
Please do not hesitate to reach out to me with any questions. I may be reached at (202) 515-2718 or 
jlouchheim@tfi.org. 
 
Sincerely, 

 
Justin Louchheim 
Director of Government Affairs 
The Fertilizer Institute 

 
12  See 27 C.F.R. Part 555. 
13  Id. at Subpart K. 
14  86 Fed. Reg. at 496 (“Because facilities that possess threshold quantities of release-explosive COI are required 
to comply with ATF standoff/storage regulations, CISA has never designated a facility as high risk on the basis that the 
facility contains COI classified as ‘release-explosives’ threat.”). 
15  Id. (“CFATS and ATF regulations differ substantially, and the interaction between them can be complex.”). 

https://thefertilizerinstitute.sharepoint.com/:b:/g/ESZSYxf5kQNEuFiZNTMJrZUB0f69OV4xOgtJIPYHulcyrQ?e=fjl2AB
https://thefertilizerinstitute.sharepoint.com/:b:/g/ESZSYxf5kQNEuFiZNTMJrZUB0f69OV4xOgtJIPYHulcyrQ?e=fjl2AB
https://thefertilizerinstitute.sharepoint.com/:b:/g/ESZSYxf5kQNEuFiZNTMJrZUB0f69OV4xOgtJIPYHulcyrQ?e=CY5gnT
mailto:jlouchheim@tfi.org

